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J. 49. (Distinguished) a 


W 


Waghéla Rajsanjiv. Sheikh Mashudin, 11 B: 
551; 14 A. 89; 5 Sar, P. O. J. 16:11 Ind. 
Jur. 315 (P. C.) (Distinguished) ` 

Wali Mohammad v. Mohammad. Bukhsh, £0 
Ind Cas. 998; A. 1. R. 1924 Lah. 444 at p. 
445; 5 Lah, 84: 39 P, L. R. 1924. (Referred 


to) sks 

Williams v. King, 20 Ind. Cas, 189; 6 Bur. L. 
T.62, (Distinguished) 

Woodward v, Emperor, 92 Ind. Cas. 433; 18 ‘Ss. 
L. R. 199; A. I. R. 1925 Sind 233; 27 Or. L. J* 
257. (Referred to) 

Wyatt v. P ey (1899) 2 Q. B., 106 at p. 109; 
68 L.J. Q.B 709; 47 W.R. 549; 80 L. T. 639. 
(Not followed) ; wa 


> 
Yad Ram v. Sunder Singh, 74 Ind Cas. 778; 21 


532 


A. L. J. 313; A. I. R. 1923 All. 392; 45 A. 425. 


(E. B.). (Commented upon) ` .? 
Z 
Zamiran v. Fateh Ali, 32 0, 146. (Followed) .. 
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ALLAHABAD HIGH COURT. 

SEoonp CIVIL APPEAL No. 882 oF 1926. 

June 28, 1929. 
Present :—Mr. Justice Bennet and 
Mr. Justice Iqbal Ahmad, 
JUGUL KISHOR—DEFENDANT— 
APPELLANT 
VETSUS 
BANWARI LAL AND OTHERS-—PLAINTIFES 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 88 (1) (g) 
—Sale—Vendor’s liability to discharge incumbrances 
—Sale not expressly subject io incumbrances— 
, Liability of vendor. 

Under s. 55 (1) (g) of the Transfer of Property Act 
unless there is.aspecific contract set forth in the 
sale-deed itself that the property is sold subject to 
incumbrances the vendor is liable to discharge all 
the incumbrances on the property then existing. 
The section does not mean that the vendor is only 
liable ifhe stated in the sale-deed that the property 
is sold fres from incumbrances. [p. 2, col. 1.] 

Second civil appeal from a decree of the 
Second Subordinate Judge, Saharanpur, 
dated the 10th of April, 1926, reversing 
that of the Munsif, Deoband, dated the 21st 
of July, 1925. 

Messrs. P, L, Banerji and KE. C. Mital, 
for the Appellant. 

Dr. N.C. Vaish and Mr, Janaki Prasad, 
for the Respondents. 

JUDGMENT.—This is a second ap- 
peal by the defendant on a very simple 
point. The defendant bought certain 
property at an auction-sale on the 20th of 
December, 1918, for price which has not 
been disclosed but is said to be between 
three and four hundred rupees. The 
sale proclamation sets out that that pro- 
perty was subject to a prior mortgage of 
28th June, 1912. 

The defendant sold the property to the 
plaintiff bya sale-deed dated 22nd June, 
1920, in which he stated that he was selling 
the property which he had purchased at the 
auction-sale of 20th December, 1918. The 
sale consideratfon was Rs.1,000. Sub- 
sequently a suit No. 9 of 1923 was brought 
. by the mortgagee for Rs, 2,200 on the 
mortgage of 28th June, 1912, and in that 
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suit 20th May,- 1925, was fixed for sale, 
The plaintiff brought the present suit on 
29th April, 1925, asking for alternative 
reliefs either that the defendant might be 
directed t> pay the amount due to the 
mortgagee or that the defendant might 
be directed to pay to the plaintiff the sale 
consideration of Rs, 1,000. The Court of 
firat instance dismissed the suit, and the 
lower Appellate Oourt decreed it. The 
point before this Court is very simple. 
The Transfer of Property Act,s. 55 (1) (9), 


states that the seller is bound, 
except where the property is sold 
subject to incumbrances, to dis- 


charge all incumbrances on the property 
then existing. There is. no contract in 
regard to prior incumbrances in the sale- 
deed in question. It was argued by the 
learned Advocate for the appellant that 
the section quoted means that-the vendor 
is only liable ifhe stated in the sale-deed 
that hesold free from incumbrances. We 
cannot agree to this interpretation of the 
section. It appears to „us that the 
section clearly means what it states, that 
there must be a provision in the sale- 
deed that the property is sold subject to 
incumbrances, and if that provision is not 
specifically set out in the sale-deed, then 
the vendor will be liable for all prior 
incumbrances. No authority was shown to 
us for the strange interpretation which 
the learned Advocate for ‘the appellant 
desired to place on this section. He 
referred to aruling of the Privy Oouncil, 
reported in Bhagwan Dai v. Banarsi Das . 
(1) in which in a slightly different case 
the Privy Council had held that the 
vendor was liable. The argument ap- 
parently was that becanse the facts of the 
present case are not precisely similar, 
therefore in the present case the vendor 
would not be liablee The argument is 

(1) 108 Ind. Oas. 687; 26 A*L. J. 550; A, I. R. 1928 
P. C. 98; 470. L. J. 539; 30 Bom. L. R. 834: 32 0, 
W, N. 705; 54 M. L. J. 689; 50 A, 371; 28 L. W, 150; 
55 I, A.135 (P, C) i 


e ings. [p. 3, col. 1.} 
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obviously unsound. A cartain amount of 
argument was made in regard to the 
statement inthe sale deed that what the 
vendor sold was what he had purchased 
at the auction-sale of 20th December, 1918, 
and it was argued that the vendee should 
have ascertained what was in the sale pro- 
clamation and have referred to the mort- 
gage of 28th June, 1912, which is mention- 
ed in the sale proclamation. It was 
admitted by the learned Advocate for the 
‘appellant that no copy of the sale procla- 
mation or sale certificate’ was given to 
the vendee at the timeof the sale to him, 
A further argument was made that it 
was open to the vendee to have ascertain- 
ed by inquiry from the office of the 
Sub-Registrar that the incumbrances of 
28th June, 1912, did exist on this property. 
‘We consider that. even if the vendee had 
ascertained from this source that in- 
cumbrances. did exist; still that would be 
no answer for the provision in s. 55 (1) 
(g), which requires that there should bea 
specific contract set forth in the sale- 
deed ‘that the property is sold subject to 
incumbrances, otherwise the vendor is 
liable to pay the incumbrances. 

‘We consider the finding of the lower 
Appellate Court is correct and dismiss this 
appeal with costs, 


A. Appeal dismissed, 


pana cists, 
4 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 56 . 
oF 1928, 
July 12 1929, 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Sen. 
SHEOJI KEDAR AND ANOTHER— 
-DEFENDANTS —ÅPPELLANTS 


versus 
BAMANAOHARI—Puarntire-— 
RESPONDENT, ii 


Civil Procedure Code (Act V of 1908), O. XLI, r. 28 
—Suit disposed of by trial Court completely and on 
merits—Remand for trial of issues not raised by 
pleadings, legality of. 

Where the trial Court has completely disposed of 
a suit on the merits d on the pleadings, the 
Appellate Court has no power to direct a renfand for a 
trial of issues which do not arise from the plead- 


First appeal from an order of the 
Subordinate Judge, Behares, dated the 23rd 
of December, 1927. °-  . 

Mr.S. S. Sastry, for the Appellants. 

Messrs. P. L. Banerji and H.P, Sen, for 


the Respondent. 


SHEOJL KECAR P. BAMANACHARI. 


119 I. O, 1929 
JUDGMENT.—This is an appeal by 
the defendant from an order directing the 
remand of the suit under O. XLI, r.23 gi 

the Code of Oivil Procedure. 
The suit was founded on a mortgage, 
dated the 27th February, 1920, executed by 


Sheoji Vishwanath in favour of the plaint-: 


iff. Sheoji Vishwanath is dead. The suit 
was directed against Kedar, brother of the ` 
mortgagor, and Bachcha, son of “Kedar. 
The plaintiff alleged that Kedar and 
Bachcha formed members of a jcint family - 
with the mortgagor, and that the money 
was borrowed for legal necessity and the 
consideration was utilised by the joint 
family. The suit was resisted on the 
ground that the mortgage was without 
consideration, that there was no. legal 
necessity and that the: mortgagor was not 
competent to alienate the property in the 
shape of a mortgage, because the property 
was endowed property and did not belong 
to the mortgagor. The Court ol first iu- 
stance dismissed the suit, holding that, 
although consideration had passed, there 
was no legal necessity for the mortgage and 
thatthe property was .wagqf. . The lower 
Appellate Court found that the mortgage 
was for consideration, that there was no 
legal necessity and that the property was 
not wagf, On these findings the lower Ap- 
pellate Court was not justified in disturbing 
the decree passed by the trial Court. The 
lower Appellate Court, however, nas upset 
the decision of the trial Court and direct- 
edaremand, and in doing sohas asked 


the trial Court to try the following- 
JOBUGHI  - | 
1, Whether the property in suit- was in- 


eluded in the mortgage in dispute? 

2. What was the personal lawte which 
the family of the defendants was subject 
and whether it renounced that law? If 
yes, what law governs the family now? 

3, What was the share to which the mort- 
gagor would have been entitled on parti- 
tion at the timehe executed the mortgage, 
and whether the plaintiff was entitled toa 
decree for the mortgage-money as against 
the shareofthe mortgagor. 

None of these issues arise from the 
pleadings. ° 

The trial Court not having dacided the 
suiton & preliminary point, the lower Ap- 
pellate Court was not authorised under 
O. XLI, r. 23 of the Code of Qivil Procedure- 
to direct aremand. Order x Eo 23 Of 
the Code of Oivil Procedure provides that 
“where the Court from whose decree an 
appeal is preferred has disposed of the 


119 I. O. 1929 
Buit upon a preliminary. ppint and the 
decree is revéraed in appeal, the Appellate 
Gourt may, if it thinks fit, by order remand 
- the case, and may further direct what iasue 
or issues shall be tried inthe case so re- 
manded.’, The trial Court having disposed of 


the suit completely on the merits and on”. 


the pleadings, noissues emerged for trial 
which had not been disposed of by the trial 
Court, and it was beyond the competence 
ofthe lower Appellate Court to direct a re- 
mand upon grounds which do not arise from 
the pleadings. It has been argued for the 
respondents that the learned Judge of the 
trial Court ought to have framed these 
issues, because it appears from the plead- 
ings that the defendants and the mortgagor 
are Darawar Brahmins. Weare not of that 
epinion. We. consider that these issues, 
if they were intended to be raised in this 


case, ought-to have been distinctly raised ` 


in the pleadings, and that the issues ought 
to have been pressed for in the trial Court. 
What we do find is that not only they do 
not arise, from the pleadings, but that no 
issues were called for in tke trial Court, nor 
was any ground raised in the memorandum. 
of appeal that there were some points 
which were material for the disposal of the 
‘suit, which not having been disposed of by 
the trial Court, ought to have been formu- 
lated and the case remanded. We think 
that the course adopted by -the learned 
Judge ofthe lower Appellate Court is not 
sanctioned by law and the order of remand 
is illegal. Under the circumstances, we 
‘reverse the order of the lower Appellate 
Court and restorethe decision of the trial 
Court with costs throughout. Oosts in 
this Court willinclude fees on the higher 
seale. 

A: Appeal allowed. 
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ALLAHABAD KIGH COURT. 
- Orv Revision No. 80 or 1929. 
July 12, 1929. 
Present :—Mr. Justice Dalal. 
Rai Bahodur Chaudhri RAGHURAJT 
j SINGH-—APPLIOANT ` 
° versus ` 
HARGOBIND—Oprosıts Parry. ` 
Agra Tenancy Act IIL of ©1926), e. 242-(1) (a)— 
» Appeal from decree of Assistant Collector, First 
Class or Collector—dmrisdiction of District Judge— 
‘Subject-matter ewhether refers to subject-matter of suit 
or ‘appeal—Interpretation of Statutes—Meaning of 


. wor è i pk i * 1 
The expression ‘amount: or velue of the subject. 


matter’ in s, 242 (1) (a) of the Agra Tenancy Act, 


RAQHURAI SINGH V. HARCOBIND. ` , ~ A 4 3 


l 


1926, refers to the subject-matter of ‘the suit and 
not to the subject-matter ‘of the. appeal. 


Where a particular interpretation has been attach- 
ed .to certain words inan,Act the same interpreta- 


` tion should be attached to subsequent Acts’ which 


repeal- and re-enact ‘the former Act. 


. Civil revision from an order ot the Dis- 
trict Judge, Agra, dated the 21st of Decam- 
ber, 1923, P 

Mr. Panna Lal, for the Applicant. 

JUDGMENT.—With all respect, I 
do not agreewith the opinion of the learned ` 
Judge Mr. Bennet, at present a Judge of 
this Court. The interpretation desired is 
of s. 242 (1) (a) of the Tenancy Act. It is 
as follows:— “An appeal shall lie to the 
District Judge from the decree of an As- 
sistant Collector of the First Class or of a 
Oollector in any of the suits included in’ 
group A of the Fourth Schedule in which 
(a) the amount or value of the subject- 
matter exceeds rupees two hundred.” The 
learned Judge is of opinion that the sub- 
ject-matter refers to the subject-matter of 
the appeal. Ever: since 1887 when the 

Bengal, Agra and Assam Oivil Oourts Act 
(XIL of 1837) was passed, jurisdiction. 
of different Courts in appeal has been fixed 
in accordance with the subject-matter of 
the suit which has been made the criterion 
and not the subject-matter of the: appeal. 
The word ‘which’? must refer to- the nearer. 
word ‘suits’ and not tothe further word 
“appeal”. Ifthe word “which” is made to 
refer to the appeal, cl. (b) of the section will 
sound very strange. It is sufficient to put 

the two interpretations side by side to see 
which is the better and more natural inter- 

pretation: “In which suit the rent annual- 
ly payable by a tenant has been in issue in 
the Court of first instance, audis in issue 
in the appeal” is good drafting, while ‘if we 
read ‘In which appeal the Tent annually 
payable by a tenant has been in issue in 
the Court of first instance, and is in issue 
in the appeal”, much scope will be left for 
improvement in drafting. An appellate 
mattereannot besaid to be in issue in the 
Court of first instance, while a suit matter 
can bein issue in the Court of first in- 
stance. Coming to the proviso, it is definite- 
ly stated there that wken the amount or 
value of the subject-matter of the suit. 
exceeds Rs. 5,000 the appeal shall Jie to the 
High Oourt. The foundation of the jurisdic- 
tion of this Court is the subject-matter of 
the suit. A proviso refers back to make an 
exception in something that went before 
and not to make an exception ‘in something 
totally different that may have preceded, 


1 
` 
4. 
. 


trict Judge is accepted. According to the 
proviso, where the subject-matter of the 
‘suit exceeds Rs. 5,000° an appeal comes to 
-this Court.. Taking. the instance of an 


appeal in such a suit of the value of 


Re. 2,000, according to the proviso the appeal 
will lie here, while according to the in- 
terpretation put by ‘the learned Judge on 
the previous clause, the appeal will Jie to 
the District Judge. When the jurisdic- 
tion is divided between the District Oourt 
and this Court the principle of division 
must be thesame and not different. Final- 
ly, the words of cl. (a) are copied from cl. 
(a)ofs. 177 of Act II of 1901 which were 
formerly copied from s. 189 of Act XII 
of 1881. The words have ever since 1881 
been interpreted as “ subject-matter of the 
suit," and when a particular interpretation 
has been attached to certain words the 
same interpretation should be attached to 
‘subsequent repealing:Acts. 

The order of the learned Judge return- 
ing the petition of appealis set aside and 
he is directed to admit the appeal and 
decideit according to law. OO 

The memorandum of appeal filed here 
shallbe returned to Mr. Panna Lal. 


SANT LAL V. BAJ NARAIN. 


There will aleo be a conflict of jurisdiction ; 
if the interpretation of the, learned Dis- 


I make no order as to costs here. Costs ` 


below shall follow the result. 
TA E Order set aside. 


ALLAHABAD HIGH COURT. 
_ Frest Oivit APPRaL FROM ORDER No, 14 
=: = OF 1928, ? 
July 15,1929. | 
Precent:—Mr. Justice Young and 
i Mr. Justice Sen. 
SANT LAL AND ANOTHER—INSOLVENTS 

AR versus i 

`. Lala RAJ NARAIN—-OREDITOR AND 

OFFICIAL REOHIVER or AGRA— 
< Pro forma RE8BPONDENT— RESPONDENTE, 

' Appeal—Copy of' order’ filed after limitation-- 
` Appeal, whether barred—Civil Procedure Code (Act 
-V of 1908), O. XLIII, rr. 2, 8—Provincial Insolvency 
. Act IIL of 1907)) s. 42 (1) (a)—-Insolvent unable to 

pay ' eight annas in te rupee—Onus of proof of 
reason—Ex. parte decree—A ppeal. 
“ - Qmission to file a'copy of the order ‘appealed from 
before’-the expiry of the period of :limitation - will 
not necessarily bring an appeal, which is itself filed 
, within time, outside limitation. Itis sufficient if 
. the formal order is fifed before the, hearing of the 
appeal. [p.4,col.2.5 0>. i 

. “An appeal can -be preferred on a point.of law 

against-an ew parte decree. [p, 5, col, Ij. À 


* 
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“Where a bankrupt has not sufficient eassets for 


paying asum equag to-eight annas in “he rupee ct ` 


the amount ofthe unsecured liabilities, the burden 
is upon him to show that the reason for the state 
of affairs has arisen from circumstances for which 
he could not be justly held responsible, [idid.] 


.- First appeal from an order of the Dis- ` 


trict Judge, Agra,dated the 12th of Septem- ` 


‘ber, 1927. 
Mr, B. Malik, for the Appellants. 
Mr. S. K. Dar, for the Respondente.: 


JUDGMENT.—In this case Sant Lal 
was adjudicated a' bankrupt on the 26th 
of March, 1926. He was ordered, as is 
usual, to apply for discharge within six 
months. On the 18th of October, 1926, he 


. applied for his discharge, Notice of this 


application was served on Raj Narain, the 
only creditor. On the 10th of December, 
1926, no objection having been received, 
or no one appeared on behalf of the objector, 
the Insolvency Oourt passed an order of 
discharge, On the loth of January, 1927, 
Raj Narain filed an appeal. This appeal 
was not accompanied by a copy of the 
formal order which had been drawn up'on 
the 13th of December, 1926. Or the 16th 
of March, 1927, Sant Lal objected to the 
appeal on the ground that it was not ac- 
companied by a formal order, On the 2156 


‘of March, 1927, Raj Narain applied fora 
copy of the formal order and én the 26th. 


of March, he obtained it and filed this copy. 
On the 2ist of April, 1927, Raj Narain, the 
appellant, took the point that the notice of 
the application to discharge was not served 


‘upon him. The District Judge directed an 
‘jesue On this point to the Insolvency Court, 


and, on the loth of July, 1927, the Ingol- 
vency Court found that notice. had been 
served. On this being returned to the Dis- 
trict Judge, the District Judge allowed the 
appeal and annuled the order of discharge, 
The bankrupt comes up here in appeal, 
The first point taken by Mr. Malik on be- 
half of the appellant is that a copy of the 
formal order not having accompanied: the 
appeal and not having been filed until the 
93th of March, 1926, the appeal itself, there- 
fore, is out of time owing to tha operation 


of limitation. We do not think it is possi- ` 


ble to azree with him on this point, There 
is no’ authority as far-as we are aware 
which lays down that the filing of the 
formal order outside the limitation period 
for the filing of an appeal, which was 
iteelf filed within time, w@ll bring the ap- 
peal itself outside limitation. So long as 


-4 


the formal order is filed before the hearing . 
we consider it to be sufficient. It is only. 


nae 
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e 
‘when the matter comaseup for hearing 
without a formal order that the rula of 
ethis High Court applies 7. e., O. XLIII, rr. 2 
and 3 of the Gode of Civil Procedure. Tha 
Second point was that as the noticas had 
‘been duly served upon Raj Narain he 
ought not now to have bəən allowed to 
agitate the matter afresh, but it is pointad 
out by the learned Counsel for ths tire- 
spondent that s. 42 of the Provincial In- 
solvency Act has not been complied with 
by the Insolvency Court. Raj Narain could 
certainly appeal ona point of law against 
an ex parte decree against him. It was 
clear from the application for discharge 
itself that tho bankrupt was not paying 
a sum equal to eight annas in the rupee 
on the amount of the unsecured liabilitias, 
Therefore, the onus was upon him accord- 
ing to s. 42 (1) (a) to show that the reason 
for this state of affairs had arisen from 
circumstaaess for which he could not be 
justly held responsible.. In the proceed- 
ings before the Insolvency Court Sant Lal 
gave no evidence to discharge the onus 
which was upon him, The progsedings 
before the Insolvency Court were, there- 
fore, undoubtedly faulty and the insolvensy 
Court had no jurisdiction to pass the order 
which itin fact did. It appears to us that 
the proper orderto pass in this case is 
that the matter be remanded to the Insol- 
vency Court for its decision, after having 
taken the necessary evidence, as to whe- 
ther the fast that the insolvent’s assets 
are not equal to eightannas in the rupes 
is due tocircutastances over which he can- 
not be justly held responsible. This being 
so both the appellant’ and the respondent 
should have an opportunity of leading 
evidence on this matter. The appeal is 
allowed and the order for remand as indi- 
cated above is made. Costs will abide the 
result. 
A, Appeal allowed, 


ALLAHABAD HIGH COURT. 
Exacovion Fresr Appgat No. 156 oF 1928, 
June 25,1929, | 
ii Present:—Mr. Justices Boys 
and Mr. Jusfice Pallan. ` 
Mahant SHANTANAND GIR— 
Dzone Hotper—AePsLusNnt 
° , versus 
Mahant BASUDEVANAND GIR— 
J UDG wENT-DgBrOoR-—RESPONDENY. 


SHANTANAND GIR V. BASUDRVANAND, 5 


and printing charges—~-Application ‘by deeret-holder ta 
attach amount in deposit—~Grossly improper conduct 
and offence to Court—Liability of legal advisers. 

A got a decree against B. The latter appealed 
to the Privy Council and deposited a certain 
amount in Oourt for costs of the Privy Council 
and itor printing charges. A applied to attach 
this amount in execution of the decree obtained by 
him with the object of forcing D to abandon his 
appeal to the Privy Council: 

Held, that the conduct of the decree-holder and 
his legal advisers in asking the Oourt forciblyto 
convert the money doposited in Court by B -for a 
particular purpose, tòa different purpose in breach 
of ths faith put in Oourt by B with the object of 
compslling B to withdraw his appeal was grossly 
improper and an offence tothe Court. 

Execution First Appeal from a decreas of 
the Subordinate Judge, Allahabad, dated 
the 4th of February, 1928. 

Məssrs. A, P. Pandey and B. L. Dave, for 
the Appellant. , ne 

Mr. Janaki Prasad, for the Respondent. 


JUDGMENT.—This appeal arises out 
of an application which in the form in 
whichitwas pressedin the lower Court re- 
flects nothing but discredit on the persons 
who made it and the legal advisers through 
whom it was made, The application is of a, 
nature that makes it desirable to consider 
whether the Courts havenot inherent power 
in suitable casasto make Counsel pay the 
costs of the litigation. 

One Mahant Shantanand Gir has got a 
decree against Mahant Basudevanand Gir, 
The latter has appealed to the Privy Council 
and nas had to deposit in this Court a sum of 
Rs. 4,005 12-0 for the costs of the Privy 
Council and for printing chargas. The 
decree-holder has now appli3d to attash 
this amount in execution of toe decree which 
he has obtained from the High Court. It is 
manifestfrom the trend of the argument 
before the lower Court, as it appears from 
the judgment, that the idea underlying this 
application was that the decree-holder 
would attach and obtain the amount in 
question and would then claim to beina 
position to contend that the judgment-debt- 
or Basudevanand Gir had not in deposit 
the moneys he was required to deposit and 
to ask that the Privy Council appeal should 
bs, therefore, dismissed, The Subordinats 
Judge has described this manceuvre as‘‘not 
charitable’. We ghould unhesitatingly 
describe itas grossly improper and an offences 
to the Court. This manceuvre of the decres- 
holder and his legal advisers in the Courte 
below amounts to their saying tothe Courts:— 
“You have told the judgment-debtor to pay e 
into the Oourt certain money which the 
Court will hold on his behalf on trust for 


 Practice—Appeal to Privy Council—Deposit of costs & certain purpose, dask the Court forcih:y 
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to convert that money, paid and held on that 
understanding, to a different purpose for 
“ wy benefit in breach of the faith put in the 
Court by the man who deposited the money”. 
In this Court the demand of the decree- 
holderbas in the grounds of appeal been 
stated inallits nakedness. The first ground 
urges that the lower Court was wrong in 
not proceeding “against the said money”. 
he second ground urges that the said 
money is “not exempted from attachment” 
and that the “judgment-debtor himself has a 
right to withdraw the unexpended money 
any time he likes for his own use and give 
up the appeal”. The third ground urges 
that “there is no equity in favour of the 
judgment-debtor” because he has through- 
out resisted the decree-holder, 
ty’ in favour of a man who has deposited 
money in trust that the trustee- (the Court) 
should not commit a breach of trust. Because 
the man who deposited the money in trust 
‘can withdraw it and abandon his appeal, 
therefore. the -decree-holder can ask the 
Court to commit a breach of trust by hand- 
‘Ing over the money. to the decree-holder 
“and thus for the benefit of the decree-hold- 
‘er force the judgment-debtor to abandon 
“his appeal. < l 
When Counsel who signed these grounds 
came to state his case to this Court, he had, 
no doubt, realised the impropriety of them 
-and very properly made no endeavour to 
support them, but reduced his request to a 
claim to attach so much of the money as 
might eventually be found not to be requir- 
ed for the purposes for.which it had been 
entrusted to the -Court. 
This issemething quite different from the 
actual application made ‘to the lower Court 
‘and quite different from the appeal to this 
Court. Further,in this form the application 
has no shadow of substance. Counsel does 
: not put tous any figures to suggest that 
there is any likelihood of there being any 
- surplus and the application, even if it had 
. been made inthis form, would havs been 
wholly premature. 
We would dismiss the appeal. 
As tothe question of costs. Let Mr. A, 
JP. Pande be informed that he should be 


prepared on a date to_be fixed by the Hon'ble - 


the Chief Justice fo argue the general 
question whether this Oourt has power to 
e order a legal practiticner, in appropriate 
- circumstances, to pay personally the 
è costs’ of an application or suit, 

and secondly, if the High Court has such 
' power, whether it should be exercieed in the 
present case. | . - 


4 
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Let a similar notice be issued imthediate- 
ly to the legal practitioner who filed the 
application inexecution, which was under 
appeal to this Oourt. After hearing the 
questions involved in the above notices, a 
final order will be passed. 

A, Order accordingly. 


ALLAHABAD HIGH COURT. 
SECOND IVIL APPEAL No. 904 oF 1926, 
June 28, 1929, 
Present :—Mr. Justice Bennet and Mr. 
Justice Iqbal Ahmad. 

Bohra KANHAIYA LAL—P waintinr— 

APPELLANT l 

VETSUS 

GIRWAR AND ormers—DsFEeNDANTs— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
-Suits on title, suits on possessory title and suits on 
both titles—Limitation—Onus of proof of possession 
and dispossession—Applicability of Artz. 142 and 
144. 
The burden of proving title by adverse possession 
lies upon the person claiming to have acquired title 
by such possession. The article applicable to a suit 
in which the plaintiff sues for possession of im- . 
moveable property on the basis of Lis title is 
Art. 144 ofthe First Schedule tothe Limitation Act, 
and ifin such a suit the plaintiff proves his title, 
he is entitled to a decree, unless the defendant 


succeeds in establishing his adverse possession for 


a period of more than 12 years. Tocases in which 
the plaintiff claims relief on the basis of his title 
Art. 142 has no application. [p. 7,col 1.1 | 

Article 142 is restricted to cases in which the 
relief for possession sought by the plaintiff is based 
on what may be styled as possessory title and in 
such cases the burden of proving the fact that the 
plaintiff was in possession and was dispossessed 
within twelve years of the date ofthe suit lies on 
the plaintiff and, on proving these facts, the plaint- 
iff is entitled to a decree unless the defendant 
established that he isthe true owner of the pro- 
perty in dispute. |p. 7, cols.1 & 2.] i 

Where the plaintif sues for possession of im- 
moveable property both on the ground of his title 
and on the ground of his possession having been 
disturbed by the defendant, if he provas his title, 
the burden of establishing title by adverse pos- 
session for more than twelve years lies upog the 
defendant and if he succeeds in provinz that fact, 
the suit must fail otherwise the plaintif is egtitled 
to a decree. To this extent Art. 14% will apply to 
such a suit. But even if the plaintiff isnot able to 
prove his title he may be ina position to rely on his 
possessory title and in such a case Art. 142 will 
apply and the burden of proof” will be on the 
plaintiff. [ibid.] 

Secretary of. State for India v. Chelitani Rama 
Rao (1) and, Jat Chand v. Girwar Sing» (2), relied 
on. 


adi 
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Ali Hommad v. Ghurpatiar Singh (3) and Sita 
na Dube v. Ram Sunder Pyasad (4), distingu- 
1502804. š 
. Second appeal from a decree of the Judge 
of the Court of Small Oauses, exercising the 
powers of a Subordinate Judgs, Agra, dated 
the 5th of February, 1926, confirming a 
decree of the Munsif, dated the 3lst of 
August, 1925, ; ; 

Mr. S. K. Dar, for the Appellant. 

Mr. G. Agarwala, for the Respondents, 


-' JUDGMENT.—This appeal must be 
allowed. It is impossible to contest the 


proposition that the onus of establishing. 


title by reason of possession for a certain 
requisite period lies upon the person assert- 
ing such possession. In other words, the 
burden of proving title by adverse poses- 
sion lies upon the person claiming to have 
acquired title by such possession. _ 

The findings of the lower Appellate Court 
in the present case are that the plaintiff's 
title to the property in dispute has been 
proved, and that the evidence of both 
patties as regards possession is worthless, 
Oo these findings, in our judgment, the 
plaintiff was entitled to a decree, < 

The article applicable to a suit in which 
the plaintiff sues for possession of immove- 
able property on the basis of his title 
is Art. 144 of the Firat Schedule to the 
Limitation Act, and if in such a suit the 
plaintiff proves his title, he is entitled to a 
decree, unless the defendant succeeds. in 
establishing his adveras possession for a 
period of more than 12 years. To cases in 
which the plaintiff claims relief on the basis 
-of his title Art. 142 has no application. 
That article applies to suit in which the 
plaintiff claims possession of property on 
the ground that while in possession he was 
dispossessed, or his possession was discon- 
‘tinued by the defendant. In other words 
- that article is restricted to cases in which 
the relief for possession sought by the 
plaintiff is based on what may be styled as 
possessory title. Every person is entitled 
to have his peaceful possession protecied 
and no one hasa right to take the law in his 
own hands and disturb the peacaful posses- 
sion of another. Possession isin itself title 
and good against every body except the 
trge owner. In short, there may be cases in 
which a person, though not the true owner, 
has been in peaceful posseasion of property 
‘and his possession is disturbed. In such 
cases the pelon dispossessed has a right 
to claim to bs, restored back to passession 
on proving the fact of his possession and 
his dispossession or discontinuance of his 


KANHAIYA LAL V. GIRWAR. 7 


possession by the defendant within a period 
of 12 years prior to the institution of the 
suit. To such cases Art. 142 applies, and 
the burden of proving the fact that the 


plaintiff was in possession and was dispos- 


sessed within twelve years of the date of the 
suit lies on the plaintiff and, on proving 
these facts, the plaintiff is entitled to a decree 
unless the defendant established that he. 
is the true owner of the property in dis- 
pute. 

Another class of cases are those in which 
the plaintiff sues for possession of immove- 
able property both on the ground of his 
title and on the ground of his posse3sion 
having been disturbed by the defendant. In 
such cases if he proves his title, the burden 
of establishing title by adverse possession 
for more than twelve’ years lies upon the 
defendant and if he succeeds in proving that 
fact, the suit must fail otherwise the plaint- 
iff is entitled to a decree. To this extent 
Art/144 will apply to.such a suit. But it may 
be that the plaintiff, though not able to sub- 
stantiate his title, isin a position to prove 
his, possession and dispossession by defend- 
ant within twelve years. If that be the 
case, Art. 142 will apply and the burden 
will lie on the plaintiff. In short suits for 
possession based both on the plaintiff's title 
and possessory title invite the application 
of Arts. 142 and 144, according to the vary- 
ing circumstances of each case. 

The view that we take is in consonance 
with the view of their Lordships of the 
Judicial Committee in Secretary of State 
for India v. Chelikant Rama Rao (1) and 
vhe decisions of this Courtreported in Jai 


` Chand v. Girwar Singh (2) and Ali Ham- 


mad v., Ghurpattar Singh (3). l 
The learned Advocate for the respondent 
has placed reliance on the case of Sita Ram 
Dube v. Ram ‘Sunder Prasad (4) and Kama- 
khya Narayan Singh v. kam kaksha Singh 
(5). Iaour opinion, neither of these cases 
have any bearing on the controversy before 
us, All that was decided in the case 
reported in Sita Ram Dube v. Ram Sunder 
Prasad (4) was that, where a purchaser in 


(1) 35 Ind. Oas. 902; 39 M. 617; 31 M. L. J. 324; 20 
C. W. N. 1311; (1916) 2M, W. N 824; 14 A. L. J. 1114: 
20 M. L. T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; 25 Q 
L. J. 69; 43 I. A. 192 (P. Q.). 

(2) 52 Ind. Cas. 366; 17 A.L J 814; 41'A. 669, 

(3) 85 Ind, Cas. 578: 23 A. L. J. 244; L. R. 6 A. 184 
Civ.; 47 A. 389; A. I R. 1925 All. 454, 

(4) 115 Ind. Cas. 791; 26 A. L. J.573; A.I, R.1928 
All. 412; 50 A. 813. = 

(5) 109 Ind. Cas: 663: A. I. R 1928 P.O 146 at pe 
165; 48 O. L. J.69; 9 P. L. T. 501; 32 O. W. N.gg7’ 
28 L. W. 41; 30 Bom. L. R. 1361; 7 Pat. 649; 55 M. 7, 


J, 882; 55 I. A. 212 (P. O.) 
i i b 


faq 
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execution has obtained delivery of 
possession, in accordance with law, that 
would, between the parties to the proceed- 
ings for delivery of possession, give a new 
start for the computation of limitation and 
the auction-purchaser is entitled to a decree 
for possession provided he brings his claim 
within twelve years from the date of deliva- 
ry of such possession. No one can contro- 
vért that proposition of law, but that pro- 
position has no application to the facts of 
the present case. The cases of Kamakhaya 
Narayan. Singh v. Ram Raksha Singh (5) 
also bas no bearing on the question before 
- us. In that case the claim of the plaintiff, 
whose predecessor-in-title had granted a 
lease, as against the assignee of the lessee 
was dismissed on the ground that no con- 
tract of tenancy between the lessor and the 
assignee of the lessee had been established 
and that the lessee had established his title 
by adverse possession for a period of more 
` than twelve years. Similarly, in the last 
case cited by the learned Counsel for the 
respondent the claim of the plaintiff was 
dismissed as against the defendant on the 


ground that the plaintiff having obtained . 


a decree for possession against the defend- 
ant of that suit had taken no step fora 
period of twelve yeais to enforce that 
decree and to obtain possession of the pro- 
'- perty. It is manifest that from the date 
of the decree for possession the possession 
of the defendant of that suit wasin fact and 
in law adverse to the plaintiff of that suit 
and, as such, the view: expressed by their 


Lordships of the Judicial Committee in `. 


that case in ‘no’ way moilitates against the 
view taken by us in the present case. 

For the reasons that we have given we 
allow this appeal, set aside the decrees of 
the Courts below and decree the plaintiff's 
suit with costs in all Courts. 

A, Appeal allowed. . 


ALLAHABAD HIGH COURT. | 
e Srconp Orvin Appsau No..646 oF 1926, 
eK July 15, 1929. 
Present:—-Mr. Justice Sen. 
BALDEO AND orgers—PLAINTIFFS— 
= | ÅPPSLLANTS 
8 versus - 
®* ' MULOO— DEFENDÀNT--REJPCNDE.T. 
Limitation Act (IX of 1908), Sch. I, Art. 142— 
Occupancy holding—Abandonment by joint tenant— 
Suit for recavery of joint possession by his héirs 


= Laland the defendants are 
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more than 12 years afler abandonment™Limita- 
tion. 

C and D were joint owners of an occupancy hold- 
ing. C left.the village in 1907 and settled somes 
where else, and the holding in question remained 
thereafter in the possession of D and his, helrs. 
Cs heirs sued in 1926 for joint possessicn of the 
holding. It was also found that the pla:ntifis’ title- 
had been denicd by the defendants 12 years before 
the suit : 6 ; 

Held, that the suit was governed by Art. 142 of 
the Limitation Act and was barred as tke plaintiffs 
had either ‘been dispossessed or had discontinued 
possession since 1907. : 

Second appeal from a decrees of the 
Subordinate Judge, Bareilly, dated the 1€th 
of January, 1928. 

Messrs. S. B. Johari and Regho Ram | 
Varma. for the Appellanis. 

Mr. N. P. Asthana, for the Respond- 


ent. < 
JUDGMENT.—This is 4 plaintiffs’ 
appeal arising out of a suit for joint 
possession of a holding and R3. 159 as 
mesues profits, The following gensalogical 
table will elucidate the position of the 








parties—~ : ~ 
. LACHI RAM 
f A 
Chheda Lal Ku 
/ : 
Mulu, son. Musammat Bibi, 
wife, 
\ 
| | 
Baldeo, Sarupi, Lalta, Musammat. 
son. son. gon. Tursa, 


wife. 


It appears that Lachbi Ram, the com- 
mon ancestor, was the original tenant of 
the occupancy holding now in dispute. 
Upon his death, the holding was’ jointly 
cultivated by Chheda Lal and Duli, his 
two sons. Ohheda lal appears to have 
left the parent village Agras about the 
year 1907 and _ settled in the Rampur 
State; since then tue holding in question 
remained in the occupation of Duli and his 
son Mulu. 

The plaintiffs are the sons of Chheda 

the son and 
widow of Mulu 

The suit was instituted on the [8th 
April, 1926. It was resisted mainlp on 
the ground that the plaintiffs’ claim was 
time-barred. . 

The Court of first instance gave the 
plaintiffs a decree for joint possession and 
Rs. 53 by way of mesne profits, The lower 
Appellate Courthas reversed the decision 
and dismissed the suit. It was admitted 
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by the plaintiffs.that they were dispossessed 
four years before suit. The lower Appel- 
late Oourt: found that the title of tha 
plsintiffs. was denied by tke defendants 
12 years before suit when they sought to 
recover possession of their ancestral house. 
The lower Appellate Court has also found 
that the defendants have bsenin adverse 
possession fora period of more than 12 
years. Thereisa clear and categorical 
finding of the lower Appellate Court that 
the plaintiffs have been out -of possession 
Since the date of their abandonment of 
their native village and of their settling 
in Rampurin theyear 1907. In view of 
these findings, it appears that the plaintiffs 
were either dispossessed or discontinued 
their possession ever sincethe year 1907. 
Article 142 was, therefore,clearly applicabls. 
The lower Appellate Court has observed 
“when one. co-sharer of an occupancy 
holding abandons it for considerable time 
and theholding is kept alive only owing 
to the effort of the other co-sharer who 
cultivates the land and pays rent, the former 
cannot be allowed to recover possession 
although the period of dispossession is 
less than 12 years”. Itmay be extremely 
difficult to accept or endorse this proposi- 
tion but it is equally difficult fortke 
plaintifs to get over the finding that they 
were either dispossessed or had discon- 
tinued possession of the holding in dispute 
since the year 1907. Under Art. 142 of the 
Indian Limitation Act, therefore, the 
plaintiffs’ claim is clearly time-barred. I 
dismiss this appeal with costs. 

"Ai Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Fixst O:vin ArpeaL No. 455 org 1926. 
June 28, 1929. 

Present; —Justice Bir Shah Muhamad 
Sulaiman, Kr, and Mr. Justice Pullan, 
Tas PUNJAB SUGAR MILLS Co., Lro— 

l DEFENDANT— APPELLANT 
: VErTSUS 
LACHHMAN PRASAD— PLAINTIFF AND 
BACHCHA AND anoTHBR—DEFENDANTS— 
RESPONDENTS 
Agra Pre-emption Act (XI of 1922}, s. 8 sub-el. (e), 
ss. 14, 15—‘Purgoses of manufacturing industry’, 
meaning of—Cultivation of raw material, whether 
part of manufacture-—~Sale of land for sowing sugar 
cane to sugar manufacturing Company, whether 
exempt from pre-emption—Omission to recite pur- 
pose in sale-deed, effect of—‘Land’, meaning of— 
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Notice of sale to pre-emptor—Refusal to pre-empt— 
Sale under different circumstances—Right to pre- 
empt—LHstoppel. - 

A sale of land toa sugar manufacturing Company 
for the purpose of sowing sugar cane crops and 
cultivating sugar cane does not come within the 
scope of sub-cl. (e) of s 8 of the Agra Pre-emption 
Act inasmuch as the cultivation of sugar cane crops 
is an agricultural pursuit quite separate and in- 
dependent from the industry of manufacturing 
sugar. [p. 10, col. 2.] . 

In order that a vendee may take the benefit of 
sub-cl. (c)ofs.8 of the Agra Pre-emption Act, it is 
not necessary that there should be a clear recital 
in the sale-deed itself of the intention with which 
the land is purchased. fp. 11, col. 1.] 

Where a pre-emptor was informed that the vendor 
was going to sell an entire 16 annas share for ‘a 
consideration of Rs. 29,000 to A personally and the 
sale which actually took place was of about 10 annas 
share for Rs. 24,000 to A as manager of a Qom- 


any: 
Held: that the pre-emptor was not estopped from 
asserting his right of pre-emption in the absence of 
any evidence to show that he had conveyed to A 
the idea that even if the circumstances were changed 
T We not assert his right of pre-emption. [p. 
12, col. 1. 

Per Sulaiman J., Quere.—Whether the word “land! 
in sub-cl. (e) of s., 8 of the Agra Pre-emption Act 
is applicable to fractional shares in a zemindari, [p. 
10, col. 2; p. 11, col. 1 


Sir Tej Bahadur Sapru, Messrs. P. N. 
a and U. S. Bajpai, for the Appel- 
ant, 

Mr, Peary Lal Banerji, Dr. K. N. Kaiju 
and Mr. Sankar Saran, for the Respond- 
ents, 


JUDGMENT. 

Sulaiman, J.—This is a defendant's 
appeal arising out of a suit for pre-emp- 
tion of shares sold in two mahals, The 
plaintiff is admittedly a co-sharer in the 
mahals and the defendant Company which 
is the vendee isa stranger, The plaintiff 
alleged the existence of a custom of pre- 
emption anda right under the Pre-emp- 
tion Act and also asserted that the os- 
tensible consideration of Rs..24 000 was not 
the true consideration but onlyRs.19.333.5 3 
were paid. The defendant originally con- 
tested theclaim on the ground that there 
was no custom of pre-emption, that the 
consideration mentioned -in the sale deed 
was the true consideration and that the 
deed has been executed with the know- 


ledge and consent and after the refusal® 


of the plaintiff. Som days later the writ- 
ten statement was amended and a further 
plea was added that the share in ques- 
tion had been purchased for the cultiva- 
tion of sugarcane for the factofy which 
was a manufacturing industry and the 
plaintiff was, therefore, not entitled to pre- 
empt the same. 

-The learned Subordinate Judge has found 


10 


that the plaintiff has the right of pre- 


emption under the Act and that the defend- 
ant isnot entitled to protection on ac- 
count of the purchase having been made 
for their factory. His view is that the 
acquisition of land for the purpose of 
sowing sugarcane crops is for the purpose 
of a manufacturing industry within the 
meaning of s. 8, sub-cl.(c) of the Act 
but he has held that inasmuch as there 
was no recital of the alleged purpose in 
the sale-deed the defendant cannot take 
advantage of it. As regards the plea of 
estoppel his finding is that there was no 
refusal by the plaintiff. On the question 
of consideration he has found in favour 
of thedefendant and has held that the entire 
sum of Rs. 24,000 passed. ; 

The defendant has appealed and the 
_ plaintiff has filed a cross-appeal. There 
can be no doubt that the manufacture 
of sugar whether it be the extraction of 
sugar juice from sugarcane or the refine- 
ment of sugar isa manufacturing industry 
but the question is whether the defendant 
is entitled to the protection given to him by 
the section. < 

On the question of fact the learned 
Subordinate Judge has found that the 
property in question was really purchas- 
ed for sowing improved sugarcane for the 
factory and also for obtaining labour for 
thefactory. Speaking personally for myself 
I have some doubt as to whether the 
actual form in which the defence was rais- 
ed was not an after-thought. The pro- 
perty acquired was ‘not a complete village 
consisting of only khudkast lands. Only 
a fractional share of about ten annas in 
the rupee was acquired, so that the defend- 
ant became a mere co-sharer in the 
mahals, That will not entitle the Company 
to turn out all the tenants and convert 
the entire land into khudkast land so as 
to enable it to carry on sugarcane planta- 
tion ona large scale, Nor was it legally 
possible for the Company to turn out oc- 
cupancy tenants against their will or to 
compel them to sow sugarcane crops or 
for the matter of that to sell their crops 
totheCompany and to nebody else. On 
the other hand the purchase of ‘a big 
zemindari shareina neighbouring village 
would undoubtedly facilitate the work of 
the Company and increase their influence 
in procuring raw-materials and labour 
easily. I, therefore, have some doubt as 
to whether the actual purpose for which 
the fractional share in’ the village was 
| acquired was really cultivation by the 
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Company of tke sugarcane crops. It may 
be noted that nosuch purpose is recited 
either in the original agreement which 
was executed several months earlier or in 
the’ sale-deed. Nor was it mentioned when 
the written statement was first filed. It 
is admitted that only about 50 btghas of 
land are sir and khudkast lands appertain- 
ing to the share, out of which a small. area. 
has already been brought under cultiva- 
tion. The rest of the land is neither sir 
nor khudkast and has not automatically 
come under the direct cultivation of the 
vendee by virtue of the sale-deed. 
Assuming, however, that the purpose of 
the acquisition was to sow sugarcane crops 
in order that sugarcane may be used as 
raw-material for the consumption of the 
factory it still remains to consider whether 
such a purpose comes within the scope 
of s. 8, sub-cl. (c). There is no doubt 
that the object of the Legislature in except- 
ing sales for purposes of manufactur- 
ing industry from pre-emption claims was 
the encouragement of manufacturing in- 
dustries not necessarily encouragement 
of agriculture. It seems to me that sugar 
plantation or the cultivation of the sugar- 
cane crops is an agricultura. pursuit 
quite separate and independent from the 
industry of manufacturing sugar. Sugar- 
cane crops are year to year crops sown 
during one season of the year and sugar- 
cane can be had in the open market. 
No doubt,it is raw-material which is 
required by a sugar factory bui; the pro- 
duction of such raw material is not a 
purpose of manufacturing industry though 
uodoubtedly itis of help. Although the 
section cannot be construed in a narrow 
sense so as toapply exclusively to acqui- 
sitions of land for the purpose of assist- 
ing the actual process of manufacture it 
seems to me that it cannot apply to a. 
case where raw-material is to ke produc- 
ed by cultivation on a large scalein order 
that it may be utilised by the Company. 
I would, therefore, hold that the purchase 
of land for such purposes does not come 
within the meaning of the section, | 
Having regard to the fact that s, 8, 
sub-cl. (© uses the word ‘lana’, whére- 
as some sections like ss. 9 and li uee the 
words ‘interest in the land’ and other 
sections likesas 22 and 24 use the word 
‘property’ I would have keen inclined to 


.think that the intention of the Lagislature 


was to give protection to manufacturing 
industries when plots of land as distinct - 
from fractional shares in a zemindari are 
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acquired. ‘I find, howeves, that the word 
‘land’ is useď loosely for an interest in 
land at least-in another section, viz., s..14. 
On this ground I refrain from expressing 
any definite opinion that the word ‘land’ 
. -18 not applicable to shares in a zemindari. 
I further do not agree with the view 
expressed by the learned Subordinate Judgs 
that in order that benefit may be taken 
of the section there ought to be a’ clear 
and express'recital of the purpose in the 
sale-deed. No doubt, the difficulties point- 
ed out. by him when a contrary in- 
terpretation is puton a section are some- 
what serious. If the purpose is not recit- 
ed. in the sale-deed it is difficult to see 
how the pre-emptor can judge whether 
the land is being used for the purpose 
for which it was ostensibly purchased. It 
is also clear that if there is no such recital 
‘the vendee can after the expiry of one 
year ‘turn the land to some other use. 
Inspite of these difficulties it is our duty 
to interpret the section as it stands, and 


see no ground for. interpolating the | 


words “as mentioned in the sale-deed,” into 
the section. That’these words cannot be 
understood is also clear from the follow- 
ing circumstances, 
Transfer of Property Act, immoveable pro- 
perty of less than Rs. 100 can be pur- 
chased without any instrument at all, the 
delivery of possession alone being suffici- 
ent.. Section 8, sub-cl, (e) undoubtedly 
contemplates such a transfer and , would 
apply where the land is not used for the 
purpose for which it was ostensibly pur- 
chased. As there might be no document 


in ‘such a case the recital in a deed of. 


sale cannot be an indiepensable requisite. 
I, therefore, hold that the omission of the 


„recital in the sale-deed is not a fatal defect 


to the suit. 


On the question of the refusal of the 
plaintiff the finding of the Court below 
“must be affirmed. The case as put forward 
in the written statement was- that the 
sale-deed in question had taken place with 


the consent of and after the refusal of 


the plaintiff. The oral. evidence which . 


was led on behalf of the defendant Com- 
pany, however, was to the effect that some 
7 os 8 months previously the Oompany’s 
manager Kesar Ram, who was a friend of 
the plaintiff consulted’ the latter who advis- 
ed him to take the sale. The plaintiff went 
with Kesar Kam ina motor car to show 
the land to him and told him to take 
it. Kesar Ram in, the witness-box admits 
that at that time he was negotiating for 


f 


Under s. 54 of the: 
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' the purchase of the entire 16-annas and 


that an agreement was entered into in 
his name personally for Rs. 29,000 though 
he. adds that it was meant forthe Com- 
pany. He stated that he took it in his 
name because till then hehad not obtain- 
ed the sanction of the Directors. The 
agreément which was executed originally 
(page 31) also shows that it was in favour 
of Lala Kesar Ram who was not describ- 
ed asthe manager of the defendant Oom- 
pany. This contract fell through: because 
the QOompany declined to take the entire 
property which included the shareof a 
minor co-parcener, Ultimately the interest 
of the: two adult proprietors was pur- 
chased and the consideration was reduced 
to Rs, 24,000. Kesar Ram admits that he 
had no subsequent talk with the plaintiff 
about the sale in question. On the 10th 
June, 1926, the Counsel for the defendant 
had stated that Kesar Ram had entered 
into the contract in his name but with 
the intention to give the same in the 
end to the Company in case of the ap- 
proval of its proprietors, The plaintiff 
stoutly denies having had any such talk 
with Kesar Ram. The learned Subordi- 
nate Judge, however, has preferred the 
statement of Kesar Ram to that of the 
plaintif and we may, therefore, assume 
that some such talk did take place, Kesar 
Ram, however, does not state that he in- © 
formed the plaintiff that purchase was 
going to be made on behalf of the Punjab 
Sugar Mills Oompany, On the other hand 
at page 11 he stated that he had consult- 
ed the plaintiff as his friend and as the 
zemindar of theland on which the fac- 
tory stood and. he had consulted him if 
he should purchase the land or not. The 
Plaintiff said that the land" was very good 
and that he should take it. 

The defendant cannot obviously bring his 
case within the scope of s. 14 of the Pre- 
emption Act which requiresthe notice to 


‘describe the property to be sold, stating 


the name of-the vendee and the price 


‘settled. In the present case the original 


agreement about which there might have 
baen a talk with the plaintiff was with, 
Kesar Ram for the gale of the entire 16 
annas in consideration for Rs. 29,000. The 
sale “bas actually taken place of about 
ten annas share in favour of the Punjab ® 
Sugar Mills Company for a sum of,R-, 24,000. 
Thus all.the three “material particulars ® 
are different. oo 
It may be conceded that ss. 14 and 15 do 
not lay down the law, of estoppel 


a 


\ 
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in ‘pre-emption suits exhaustively’ and 
that the case though not falling 
under those, ‘sections may come 
within the purview of s.115 0f the Evi- 
dence Act, but there are no materials on 
the record which would show that the 
plaivti intended to convey to Kesar Ram 
the idea that if the circumstances were 
changed he would not assert his right 
of pre-emption. The learned Subordinate 
Judge - has pointed out that the pur- 
chase of the entire share was risky inas- 
much as the share of a minor proprietor 
‘was ‘also involved. Farthermore, the price 
also was a little higher. The plaintiff might 
well have been reluctant to purchase the 
share of the minor proprietor aud take 
the risk or he might not have had ready 
money to pay Rs. 29,000. When the share 
of the miner was excluded and the price 
was reduced the plaintiff, if it was intend- 
ed to estop him, should have been ap- 
proached afresh and his refusal obtain- 
ed.’ In the absence of such a course I 
am unable to hold that the plaintif is 
estopped from asserting his right of pre- 
emption. 

The finding as regards the amount of con- 
sideration which is challenged in the cross 
appeal must also be accepted. The plaint- 
iff bases his case mainly on the ground that 
the original contract was for the sale of the 
entire share for Rs, 29,000 and, therefore, 
infers that the ?/3rds of the property must 
have been sold for ?/3rds of that amount. 
The learned Subordinate Judge, however, 
has pointed out that there were several 
circumstances which might very well have 
altered the situation. In the first place 
there was considerable delay and the pre- 
vious contract fell through. In the second 
place the Company was not prepared to 
take the share of the minor proprietor and 
wanted to safeguard itself and to take the 
‘shares of the adult proprietors only, The 
rateable apportionment on the basis of the 
former agreement is, therefore, not a safe 
criterion, The defendant has proved by 
the entries in the Company's aczount-books 
that the amount due on the pro notes to 


ethe plaintiff has really been paid, The 


entire consideration ehas been admitted 
before the Sub Registrar, and a refund of 
any part of it has not been proved. I 


“ would, therefore, affirm the finding of the 
e Court below on this point and dismiss both 


the appeal and the cross-objection. 
Pullan, J.—AsI amin general agree- 

ment withthe judgment just pronounced 

I only think it- necessary to add a few 
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observations as to the interpretation of 
s 8, sub-cl. (c) of the Agra Pre-emp- 
tion Act. One of the questions which has 
to be decided in this appeal is what is 
the meaning of the words ‘purposes of a 
manufacturing industry?’ The lower 
Court and the learned Counsel for the ap- 
pellant consider that the growing of sugar- | 
cane is one of the purposes of the industry 
of making sugar. Jn my opinion it is not, 
Sugarcane growing is an ancillary industry ` 
of an entirely different nature carried on 
by agriculturists and not by manufacturers. 
The manufacturer of sugar is obliged in 
common with allother manufacturers to 
use raw-material, butit is no part of his | 
business as a manufacturer to grow that 
material any more than it isthe part of the 
cotton miller to grow cotton or the flour 
miller to grow grain. The purpose of a 
manufacturing industry is the object which 
the industry sets out to attain. It has no 
reference to the materials which may he 
used in some form or-another for the ac- 
complishment of that result. This is par- 
ticularly so in a case such as this whera 
the raw-materials are of an agricultural 
nature, . 

A second question which arises is the 
meaning to be given tothe word ‘ostensi- 
ble’ in the last line of the clause. I agree 
with my learned brother in holding that it 
is not necessary that the intention with 
which land is purchased should bs entered 
in the sale deed, but if the word ‘ostensi- 
bly’ is to have any meaning it would appear 
to me that the purchaser is bound in some 
way to let it be known why he intends to 
purchase the land, if he intends to take 
advantage of æ 8 sub-el. (e). I£ the 
purchaser has no means of knowing that 
the land is being purchased for the purposes 
of a manufacturing industry he is severely 
handicapped. Beyond this I am not pre- 
pared to go, as in the presert case no doubt 
it may be reasonably ‘said that where an 
absentee firm of sugar manufacturers buys 
land close to the factory, they have probab- 
ly done so for some purpose connected with 
the factory. 

By the Court.—We dismiss both the 
appeals with costs. 

A. ` Apreal dismisséd. 
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ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No, 70 
or 1928. 

July 10, 1929. 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Sen. 

SUKHDARSHAN PRAKASH—~ 
APPLICANT 
versus 
RAM DAS—Oppositt- Parry. 
Contempt of Court—Duty of Courts to see that their 


orders are obeyed—Plain breach of. injunction— 
Punishment of imprisonment. 
Courts are bound to see that their orders are 
obeyed and respected by the litigants and a plain 
remeditated breach of an injunction should ordinari- 
y be punished with imprisonment. 


First appeal from an order of the District 
Judge, Meerut, dated the 14th April, 1928. 

Messrs. Panna Lal, B. L. Dave and 
Kirpa Narain,for the Appellant. 

Mr.G., Agarwala, for the Respondent. 


JUDGMENT .—On the 24th of August, 
1921, a suit was instituted by Ram Das 
against Sukhdarshan Prakash, for recovery 
ofcertain sumsof money. On the Ist of 
September, Ram Das obtained a tempo- 
rary injunction restraining the defendant 
from transferring his immoveable property 
pending the decision of the suit. That 
interim injunction was served on the 
defendant on the 3rd of September, 1926. 
He promptly disregarded it, treated it with 
contempt and on the 8th of October, 1926, 
in plain defiance of the order of the Court 
executeda mortgage of part of his im- 
moveable property. A month later the 
temporary injunction was made absolute 
and a decree was obtained by Ram Das on 
the 6th of September, 1927. On the 20th of 
December, 1927, an application was made 
by the decree-holder bringing these cir- 
cumstances to the notice of Mr, Bhagwan 
Das, who was then Assistant Sessions 
Judge at Meerut. Thecase was perfectly 
clear. It was one of contempt and the re- 
spondent had no possible excuse except 
that he was hard pressed, whichis no ex- 
cuse in law at all for open defianeeof a 
definite order of a Court, in a matter so 
solemn as that ofinjunction. Mr. Bhagwan 
Das made a very unusual order, which we 
shđll quote in full:—Read the reply of 
Sukhdarshan Prakash. He says that he 
was hard pressed for money and had no 
alternative but to transfer the property. It 
appears that Sukhdarshan Prakash has been 
adjudicated an insolvent, Ithinkit is no 
use taking action against him now under 
O. XXXIX, r, 2 of the Oode of Civil Pro- 
cedure, The application be filed", Mr, 


o è 
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Bhagwan Das entirely overlooked the fact 
that this man had been guilty of contempt 
of Court, and,therefore, rightly amenable to 
punishment. The effect of Mr. Bhagwan 
Das’s order would be most detrimental to 
the administration of justice, if followed by 
other Judges. Courts are bound to see 
that their orders are obeyed and litigants 
must respect such orders and realise that 
imprisonment is thenormal usual punish- 
ment for a plain premeditated breach of 
an injunction. The order of Mr. Bhagwan 
Das was fortunately set right on the 14th 


‘of April, 1928, on which date Mr. Smith, 


the District Judge, had no difficulty in 
coming to the conclusion that Sukhdarshan 
Prakash deliberately disobeyed the injune- 
tion, and having no doubt as to his duty, 
whilst taking a most lenient” view of the 
matter, ordered him to be detained for one 
month inthe civil prison. It appears that 
Sukhdarshan Prakash has served some. 
part of his sentence, Our order is that 
this appeal of Sukhdarshan Prakash be re- 
jected with costs and that he return to the 
Civil Prison there to remain till the expira- 
tion of his’ sentence. On Sukhdarshn 
Prakash’s surrender the bail-bond will be 
cancelled, as well as his personal under 
taking. -A 

A. Appeal dismissed, 


wema tiaten A kedhana 


ALLAHABAD HIGH COURT. 
OriminaL Rergxence No. 449 or 1929, 
July 8, 1929. 
Present:—Mr. Justice Niamatullah. 
MURLI—APPLIOAN? 
VETSUS 
EMPEROR—OrposiTe- PARTY. 
Arms Act (XI of 1878), s. 19—U. P, Arms Rules and 
Orders, 1924, r. 85—Possession of arms by repairer, 
whether punishable—Period of time for which repairer 
cat possess, tests of. : i 
A person who repairs arms and isin. possession of 
guns made over to him for repairs.cannot be coD- 
victed of an offence of being in possession of arms 
wishout license. 
nee it is found that a person was in posses- 
sion of arms for the- bona fide purpose ofe 
repairing them, the length of time during which his 
possession thereof is justified depends upon the 
circumstances ofeach case such as the nature of 
the work to be done, the whereabouts of the customer, p 
the exigencies of his profession and so on. 
Criminal Reference made bythe Bess- p 
ion3 Judge Jhansi, : dated the 18th of May, 
1929. F i 
(Dr. 


. The Assistant Government Advocate 
M, Waliullah), for the:OCrown, | 
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SUDGMENT.—Heard the learned 
Assistant Government Advocate. I have no 
hesitation in accepting the reference made 
by the learned Sessions Judge, who has 
rightly referred tothe provisions of r. 35 of 
the U. P. Arms Rules and Orders (1924). It 
18 perfectly clear that a person who repairs 
arms and is in possession of guns made 
over to him for repairs cannot be convicted 
of an offence of being in possession of arms 
Without license. 

“The explanation of the learned Magistrate 
does not refer to any section of the Arms 
Act or to any rule framed thereunder which 
requires a person carrying on the business 
of repairing arms to take out a license for 

"the exercise of his profession or for being in 
possession of arms made over to him for the 
bona fide purpose of repairs. The learned 

“ Magistrate emphasises the fact that the 
accused was in possession of the guns in 
question for a longer time than would be 
necessary for effecting the required repairs 
and refers to the evidenee of a witness who 
saysthat the owners of the guns did not 
come to the shop of the accused the whole 
day to take back the. guns, The learned 

‘Magistrate argues that “in ordinary sense 
temporary means. short time, andif we 
read it with the words mere repairs as laid 
down. in. r. 35, it suggests still more 
shortness of time, say a possession for a few 
minutes whenthe owner is present within 
the premises of the smith.” I find no 
warrant for the proposition implied in the 
remarks quoted adove. Once it is found 
that a. person was is possession of arms for 
the bona fide purpose of repairing them, 
the length of time during which his posses- 
sion thereofis justified depends. upon the 

circumstances of each case. If the owner 
does not choose to turn up for several days 
after the repair has been made,. the smith 
is not required to take any action with 
regard to the gun thus in his possession. 
He can wait for a reasonable time till the 
owner turns up to take back his gun, The 
repairer may have the occasion to keep the 
gun in his possession fora longer time, if 
some part not locally precurable is needed 
efor the repair of the gun and has been 
ordered from some, other place, It is 
difficult to illustrate all cases in which a 

- Jong possession may be justified. Whether 

* possession by asmith who received the arms 

in question in ordinary course of his 


© þusiness was reasonable depends on the 


nature of the work to be done, whereabouts 
of the customer and the exigencies of his 
own profession and so on, . 


1 
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* 
Accepting the racommendation of ths 
learned Sessions Judge, 1 set aside the 
conviction of the applicant Marli, and, 
direct that the fine, if paid, be refunded, 
A. ‘Conviction s2t aside, 


at 


j ' ; 
ALLAHABAD HIGH COURT. 
OB8IMINaL APPEAL No. 453 or 1939, 

July 15, 1929. 
4 Present:—Mr. Justice Dalal, 
BHAGWATI PRASAD AND ayotars— 
APPELLANTS 
VETSUS 
EMPEROR —Obpposite- PARTY, 

Penal Code (Act XLV of 1860), s. 867-A—Kidnap- 
ping-—Consent of girl kidnapped, effect of-—-Consent 
induced by accused — Girl following dccused even after 
knowledge of his bad intention-—Liability of accused, 

The fact that the minor is a consenting party 
would not prevent the commission of an offence 
under s. 366-A, Penal Code. 

Where in a prosecution for an offence under s, 
366-A, Penal Code, it appeared that the: accused first 
put forward the story that the girl was to be taken 
to her sister, but even after the girl discovered that 
she was not being so taken, she fell tn with the plar. 
of the accused : 

Held, that the offence of inducemen; had been com- 
mitted and the girl’s subsequent willingness neither 
prevented the offence nor reduced its gravity and the 
eri was, therefore, guilty unders, 366-A, Penal 

ode. 

Dictum.—The aim of the provisions nfs. 366-A, Penal 
Code, is to prevent immorality and the provisions are 
framed more with the desire of safeguarding the public 
interest of morality than the chastity of one particular 
woman. 

Oriminal appeal from an order of the 
Additional Sessions and Subordinate 
Judge of Allahabad, dated -the 30th of 
April, 1929. 

Mr. A. P. Dube and Harnandan Prasad, 
for the Applicants. 

The Government Pleader (Mr. Sarkar 
Saran), for the Crown. 

JUDGMENT.—In my opinion there 
wasno misdirection to the Jury. The 
learned Judge was fully justified in tell- 
ing theJury to rely more on medical 
evidence than the opinion of a lay 
European Magistrate astothe age of,an 
Indian woman. The Jury was rightly 
directed and found by their verdict ‘the 
girl to be under eightgen yearsof age. 

It was next argued that the appellants 
had been discharged of ar offence under 
s. 366-A by the Magistrate. Such, however, 

is notthe case, The Magistrate has de- 
finitely stated that the accused were dis- 


charged of the offence under s. 363, 
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He has” nowhere ‘stated, that they were 
discharged of-an offence unders. 366 A. 
finally, the argument was that if the 
minor is a consenting ‘party no offenceis 
committed under s 366-A. Such, however. 
is not the law. The consent may bein- 
duced and such consent would not prevent 
the commission of an offence. The sim 
as I have been stating from this Bench 
of the provisions of s. 366-A is to prevent 
immorality and the jprovisions are framed 
more with the desire of safe-guarding the 
public interest of morality than the 
chastity of one particular woman. Often 
it may happen that a girl under eighteen 
may desire toleave her husband to better 
her prospects elsewhere. Sucha desire 
would notsave her helper from a con- 
viction under s. 366-A.- Any reason given 
- by the appellants to move the girl from 
one place to another is suificient for 
inducement. In the present; case it 
' appears that the appellants first put for- 
ward the story that the girl was to be 
taken to her sister. Even after the girl 
discovered that she was not being so taken 
she fell in with the planof the appellants. 
The offence, however, of inducement ha 


been committed, and the girl's subsequent ' 


willingness will neither prevent the offence 
or reduce the gravity of the offence of the 
appellants. The gravity of the offence 
consisted in trading in women and that 
offence the appellants certainly com- 
mitted. I dismiss the appeal and 


direct that Bhagwati Prasad who ison bail- 


shall surrender to undergo the balance of 
his sentence, | 


TAN Appeal dismissed. 


“yt 


ALLAHABAD HIGH COURT. 
Orvi. Revision No. 68 or 1928. 
os June 14, 1929, 

Present:—- Justice Sir Shah Muhamad 
Sulaiman Kr., and Mr. Justice Niamatullah, 
Babu BHAGWAN PRASAD 

° —~DEFSNDANT—APPLIOANT _ 


versus l 
MADAN MURARI LAL AND otages— 


PrLaIntTirFs—Operdsire-Pa«tiss. 

Civil Procedure Code (Act V of 1908), s. 151, 0. 

XVII, r.2, O. MLVII—Adjourned date of hearing 

—Junior Vakil appearing and asking for time for 

seniors appearance—Dismissal of suit for default— 
Restoration—Power to review. , 


Under O. XVII, r. 2, Civil Procedure. Code, as 


BHAGWAN PRASAD, v, MADAN MURARI LAK, 
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to be deemed‘ to have failed to appear if heis 

represented in Court by any pleader though engaged 
only for the purpose of making applications. A 

' Where on the adjourned date of hearing of a suit, 
the senior Vakil engaged did not appear but the 
junior Vakil for the plaintiff stated that his client 
had gone to fetch the senior Vakil and that he 


could not go on with the case and the Judge -~ 


missed the suit for default of appearance: 
Held, (1) that the dismissal was erroneous; 
(2) that the Court had power to restore. the suit 
“under s. 151, Oivil Procedure Oode,and under’O, 
XLVII of the Code. 


Oivil. Revision from an order of the 
Subordinate Judge, Ghazipur, dated’ the 
4th of February, 1928. 


Messrs U.S. Bajpai and K. Varma, for the 3 


Applicant. 
Mr. N. P. Asthana, for the 
Parties. 


JUDGMENT.—This is a defendant’s 
application in revision from an order 
restoring:a case. Itis not -necessary to 
consider the preliminary objection raised 
on behalf. of the respondents’ as we are 
satisfied: that on the merits this revision 
‘must fail. On the adjourned date of 


Opposite- 


hearing, the senior Vakil engaged didnot | 


turnup in time, andthe junior Vakil for the 
plaintiffs stated that his client had gone 


tofetch the senior Vakil and he himself 


could not produce the evidence. The 
learned Subordinate Judge thought ‘that 
thiswas a case of non-appearance on the 
part of the plaintiffs, and dismissed. the 


. suit under O. IX, r. 8. That this was an 


error is now conceded by. the Advocate for 
the applicant: -Under O. XVII, r. 2, as 
amended by this High Court, no party is to 
be deemed to have failed to appear, if he is 


either present or is represented in Oourt by’ 


any Pleader, though engaged only for the 
purpose of making applications, As the 
junior Wakil was present in Court, there 
was no default in appearance, and the 


learned Judge should not have dismissed - 


the suit for default of appearance. 

When an application for restoration was 
made, the learned Judge rectified his mis- 
take and restored the case. It is rightly 
contended before us that the Court below 


should not have proceeded under O, IX, 


as the provisions ine that Order were not 
applicable; but it cannot be doubted that the 
Court had jurisdiction to reetify its own 


~~ 


mistake.’ Even under O. XLVII, the Court® 


could have set aside its own order; because 
there was a mistake and error apparent 
on the face of the record. The Oourt, 
however, has not proceeded under ©, XLVII, 


amended by the Allahabad High Court, no partyig “but under s. lol’ of the Qode' of Qivil 
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Procedure. If O. XLVII did not apply, 
then the Court would certainly have inher- 
ent jurisdiction to restore the case if it 
thought that such restoration was necessary 
for theends of justice. 


The Court below was satisfied that it was 


necessary for the ends of justice that it 
should intervene. We, therefore, should 
noéinterferein this case. The. application 
is accordingly dismissed. We direct that 
the parties should bear their own costs. 


A, Application dismissed, 


4 
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ALLAHABAD HIGH COURT. 

FIRST APPEAL FROM OrpeR No, 50 oF 1938. 
; July 10, 1929, 

Present:—Sir Grimwood Mears KT, 
~ Ohief Justice, and Mr. Justice Sen. 
Raja SURAJ PAL SINGH—COREDITOR— 

APPELLANT l 
versus 

SHIB LAL—Insotvent — RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 42 (a)-— 
Assets of insolvent less than erght unnas in the rupee, 
when operates as bar to discharge. ; 

The fact that the assets of an insolvent are less 
than eight annas in the rupee on the amount of 
unsecured liabilities does not stand in the way of 
the insolvent procuring his discharge where it has 
not been shown that this state of things has been 
brought about by any fraudulent act on the part 
of the insolvent or by circumstances which he could 
not have controlled, 

_ First appeal from an order of the Addi- 
tional District Judge, Aligarh, dated the 
17th of December, 1927, 

Mr. N. P. Asthana, forthe Appellant. 

Mr. Panna Lal, for the Respondent. 

JUDGMENT.—This is an appeal by 
Raja Suraj Pal Singh of Awagarh from an 
order directing the discharge of Shib Lal 
an insolvent. 

Shib Lal was adjudicated an insolvent in 
November 1925. The amount of the 
“scheduled debts came to about Rs. 18,500 
out of which the debt& for which the in- 
solvent was responsible to the Raja came 
eto about Rs.’ 8,500. The assets of the 
insolvent which were available to the 
® Official Keceiver consisted of a building 
which was sold by the Receiver for Rs. 8u. 
The finding of the Gourt below is. that the 
insolvent is not posseseed of any other pro- 
porty. It ‘appears that the appellant 
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obtained his a against the respondent 
some time in November 1921. The in- 
solvent transferred certain properties 

belonging to him by certain alienations * 
between 1921 and December 1924. The 
present apppellant instituted the suit for 
the setting aside of some of these aliena- 
tions on the ground that they were without 
consideration, that they were fictitious and 
the so-called alienations were merely cloaks 
intended to save the property from the 
clutches of the creditors. The suit was 
dismissed by the trial Court and the decree 
was upheld in appeal. The application for 
discharge having been made by the in- 
solvent the said application was resisted by 
the present appellant on various grounds. 
It was alleged that the insolvent had sup- 
pressed his account books anc was guilty 
of gross fraud and was carrying on business 
in the name of other persons.. The learned 
District Judge finds that there is no proof 
of these assertions. It was alleged that the 
present application ought not to have been 
allowed, because it was in the „teeth of s. 
42 (a) of the Provincial Insolvency Act 
(V of 1920). It is true that the assetsof the 
insolvent are less than 8 annas in the rupee 
on the amount of unsecured liabilities bus - 
it has not been shown that this state of 
things hes been brought akout by any 
fraudulent act onthe partof the insolvent 
or by circumstances which ha could have. 
controlled. Under the circumstances, s, 42 

cl. (a) does not stand in the way of the 
insolvent procuring his discharge. We. 
think that the order of the Court below is., 
right, and we dismiss this appeal with. 
costs, 


A. _ Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL,DEGREH No, 109 
or 1926, . 
F - May 1, 1928. A 
Present:—Mr. Justice B. B. Ghose 
and Mr, Justice’ Garlick. E 
SURENDRA NATH .CHATTERJI— | 
PETITIONER —APPELLANT 
versus °° 
JAHNAVI CHARAN MUKHERJI 
Osseotor— RESPONDENT, 


Will~Proof of Will—English and Indian Law— . 


Presumptions—Duty of propounder, to remove 
Suspicions. 

The proof necessary to establish a Will in India is 
not an absolute or conclusive one, but such proof as 
would satisfy a prudent man. fp. 20,col. 1.] - 

On proof of the signature of the deceased. or his 
acknowledgment that he has signed the Will, he will 
be presumed to have known the provisions of the 
instrument he has signed. This presumption, how- 
ever, is liable to be.rebutted by proof of suspicious 
Circumstances, such as, if the testator from want of 
education or physical infirmity was unable to read 
or unable to understand the provisions ‘of the docu- 
mentor his capacity for executing the instrument is 
doubtful. Then the propounder of the Willis bound 
to remove those suspicious circumstances, But, Wills 
do not stand onany different plane from any other 
instrument which a person is bound to prove in 
order to succeed.: [p. 20, cols. 1 & 2.1] 

Appeal against a decree of the District 
J o Hooghly, dated the 12th June, 
1926. 

Mr. B. K.Ghosh (withhim Babu Surendra 
Nath Ghosal and. Nanda Gopal Baner- 
jee), for the Appellant. 

Mr. A. N. Chaudhuri (with him Dr. 
Bijan Kumar Mukherji, Babus Apurbadhan 
Mukherjt and Dharmadas Set), for the 
Respondents. . < 

-JODGMENT. 

B. B. Ghose, J.—This isan appeal by 
the applicant for Probate of a Will and co- 
dicil against a portion of the decree of the 
District Judge of Hooghly. The Will was 
alleged to have been executed by one Ramlal 
Mukherji, dated the 6th of September, 1914, 
and the codicil was executed by the same 
gentleman, dated the llth September, 1920. 
Ramlal died on the 9th of April, 1923. He 
was a gentleman of considerable properties 
and died ata goodold age, Itis said that 
he was 8) yearsofage at thetime of his 
death. It is unnecessary to statein detail 
the members of his family at the time of 
his death and shortly before that, as the 
facte have been fully set out in the judg- 
ment of the District Judge. It is sufficient 
to say that he was survived by four sons, 
Mrityunjay, nga Charan, Jahnavi Charan 
and Jahnavi Prasad and two daughters and 
a large number of grandchildren. He 


became a widower in the year 1890, and 


8 
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after ‘that he went to live the life more or 
less of a recluse in a house built on a rock 
near the town of Monghyr in the Province 
of Bihar. Previously he was a permanent 
resident of Boinchee in the District of 
Hooghly. The house in which he lived at 
the time of his death. was described as 
None of his sons lived there 
andit appears from the evidence that if any 
of them ever visited him it must havebgen 
on rare occasions. The mostcurious thing 
is that one of the: sons,Ganga Oharan, 
practised as Pleader at Monghyr and lived 
about two miles from the house of his father, 
but even he seems to have seldom visited 
his father. It appears thaton one occasion 
when he required some money for the 
marriage of his daughter, he wrote to his 
father by post about the money, and on 
another occasion when Ramlal wanted infor- 
mation from Ganga Charan about the repair 
of a motor car belonging to himself and the 
information as to where the motor car could 
be repaired was intimated by Ganga 
Oharan by a letter written through the post. 
Again it appears that Jahnavi Prasad, one 
of the. sons, who is oneof the respondents 
here, wanted to have some money from his 
fathera short while before his death and he 
went to Monghyr from the District of 
Hooghly and lived with his brother Ganga 
Oharan, from which place he asked for 
permission to see his father. Apparently 
that permission was not granted and. from 
the correspondence it appears that Jahnavi 
Prasad came back disheartened on account 
of his father notallowing him to see him. 
It appears further from the evidence that 
two of his grandsons by his first son Mrit- 
vunjay, named Kashipati and Pashupati, 
used to.live with Ramlal, that they were 
both favourites of Kamlal, but that 
Pashupatl was much more so than Kashi- 
pati, One test of this greater affection 
which Ramlal felt for Pashupati is that in 
1904 he made a gift of the house at Pirpahar 
ta Pashupati and the fact that that gift was 
@ genuine gift appears from the statement 
made by Ramlal in 1920 that the house in 
which he lived belonged to Pashupati’s 
widow, Pashupati having died at that time, 
Kashipati died in 1918 and Pashupati died. 
in May, 1919, at Benares. Ocertain other 
grandchildren had also died about that 
time, These things must have been, as the 
learned Judge observes, a serious blow to ° 
the old man. It will be seen later what 
effect these bereayvyements had on his mind 
as, regards his power of . discrimination. 
The Will of 1914 was attested by several reg 
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' ` pectable witnesses including Lt.-Colonel 
Megaw, I. M.S. (then Major) who afterwards 
became the Director of the Tropical School 
. of Medicine in Calcutta, Babu Baidya Nath 
` Bose who was the well-known Principal of 
the local college at Monghyr and his son 

. Babu Hem Chandra Bose, a Pleader of the 
place, who was apparently in good practice, 

as he was Public Prosecutor of that place 

Jor some time. The Will was deposited with 

the Sub-Registrar under the provisions of 


the Registration Act and the. usual note: 


made on the sealed cover by the testator 
himself, which we have seen. The codicil 
was also attested by several witnesses. 
With this codicil I shall haveto deal in 
detail, and it is necessary to deal with this 
codicil alone having regard to what I am 
just going to, say. The application for 
Probate was resisted by twoof thesons of 
-Ramlal, Jahnavi Prasad and Jahnavi 
Oharan. The other sons andthe grown-up 
. grandsons did not take part in these pro- 
ceedings. Butthis is a matter of very little 
importance one way orthe other. Those 
other persons: might think thatit was not 
worth their while to fight the case, and no 
-presumption can be made either in favour 
oi the applicant on account of their silence 
ner against the objectors on that ground. 
The grounds on which the two objectors 
resisied the application of the petitioner, 
` shortly stated, were that the Will had been 
executed when the alleged testator was 76 
| years of age, and the codicil when he was 
-about 82 years old, that from about 12 years 
before his. death .he became weak and 
infirm both physically.and mentally and 
incapable of managing his own affairs 
‘owing to softness of the. brain, that other 
persons wielded considerable influence over 
his mind and the alleged testator became 
a mere creature in the hands of these 
‘persone. Amongst those persons -was his 
grandson Pashupatiand other persons con- 
nected with him including Surendra Nath 
Ohatterji, the appellant before us and 
petitioner before the lower Court. It was 
alleged specifically that the deceased 
“was not in a sound disposing state of mind 
at the time of the alleged Willor of the 
alleged codicil and that, therefore, the ap- 
plication for Probate should be refused. 
The learned Judge in an elaborate judg- 
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that part of the decree refusing: Probate 


of the. codicil the petitioner in the Court: 


below appeals to this Court. The objectors 
in the Oourt below, the respondents here, 


prefer a cross-objection against that part of* 


the decree by which the District Judge 
granted Probate of the Will of 1914. 
Mr. Chaudhuri, Counsel for the respond- 
ents, candidly stated before us, that having 
regard to the nature of the evidence and 
the findings of the learned District Judge 
he .does not consider it proper to take up 


-the time of the Oourt in pressing the 
eross-objection,; - 


But at the same 
time he reserves the liberty for 
his clients to press their objection before 
any higher Oourt if they choose to carry 
the case further. Ourlabour has been a 
good deal lightened by the course which 
Mr. Chaudhuri has thought. proper to take 
with regard to this case. We have, there- 


fore, only to look to the propriety of the 


a’ 


order made by the District Judge with re- . 


ference to the codicil dated the llth of 
September, 1920, - if pee 
| His Lordship dealt with the evidence re- 
lating to thecodicil and held that the 
testator had sound disposing mind at the 
time of its execution and continued as 
follows :] : 
“ The learned Advocate for the respondents 
did not contend and could not contend that 
there was any evidence of undue influence 
being exercised on Ramlal for the execu- 
tion of the codicil in question. He also 
had to admit, as I have aiready stated, 
that Ramlal had sufficient mental capacity 
for executing the codicil. Mr. Ohaudhuri's 
argument was that the judgment of the 
District Judge may be supported on other 
strong grounds and he put his argument as 
follows: Ramlal was really advanced in 
years. He was hard of hearing as is natural 
at hisage. His eyesight was growing dim. 
He himself stated in his evidence in 
January, 1921, that since two months fre- 
vious to that date his eyesight was getting 
dim. lt was his habit to have his work 
done inthe matter of correspondence by 
Narendra Kumar Biswas, wno was the tutor 


of Kashipati and Pashupati, when they . 


were young. He acted asa sort of Secre- 


‘tary after they had grown up, and was 


known as the master mahashaya. The 
codicil was drafted by a firm of attorneys in 


ment considered all the circumstances of 

'* the -case and in the result allowed the 
` ə application of the propounder in part. He 
made an order granting Probate of the Will 

of 1914 and refused Probate of the codicil 
gated the llth of September, 1920. From 


Calcutta under instructions received direct- 
ly from Surendra Nath, the applicant. _ 
Surendra Nath does not come forward 
to give evidence as to what instructions he 
received and what instructions he conveyed 
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to: the attorneys. It should also be remeni- 
bered that the attorneys were the attorneys 
of Surendra himself and they never pre- 


.~iously dcted on behalf of the testator. 


The reason given for Surendra not giving 
evidence in the case is certainly not satis- 


factory. The learned Advocate argues upon: 


these circumstances that there isa gap in 
the chain of evidence, and it has not. been 
proved that the codicil was prepared ac- 
cording to the instructions of Ramlal or 
that he executed it with full knowledge of 
its contents. It is evident that the instruc- 
tions which, were sent through Surendra 
could not have been verbal instructions, 
because the draft contains various dis- 
positions which could not possibly have 
-been given or carried verbatim by word 


- of mouth. - Reference is made to the Will 


of 1914 inthe draft and it is quite ap- 


parent that a copy of the Will must have 
been in the possession of Ramlal which 
was given to Surendra for the use of the 
Solicitors for the preparation of the draft. 
The evidence with regard to thisis very 
unsatisfactory: But, in my opinion, the 
respondents should have asked the clerk 
from the attorney’s office who produced 
the day book of the attorneys from what 
instructions the attorneys had prepared the 
draft. Now theargument of the respond- 
ents resolves itself into this, that the con- 
‘dition of Ramlal should be taken into con- 
sideration in judging whether the codicil 
was one which was really executed by him 
with full knowledge of its contents. It is 
not denied that Ramlal knew English, but 
it is said that his knowledge of English was 
very limited. It requires -a greater ,.know- 
ledge of English than what Ramlal seems 
to have possessed in order to understand 
the draft, and there is no evidence that the 
draft or the codicil itself as drawn was 


ever read over to him. Surendra takes some | 


benefit under the codicil, although it is 
small. The greatest benefit is taken by 
Pashupati’s son, a minor of :tender age. 
The learned Judge has stated that there 
is no reason why Kashipati’s sons should 
be deprived of what was given to them 
under the Will and Pashupati's son be 
made the object-of bounty of the testator 
who had 85 lacs from his father. : Now the 
statement- of fact by the learned Judge 
that Pashupati’s son had got 85 lacs from 
bis father is not supported by evidence. It 
would rather geem that if the fact had not 
been different Ramlal would not: have 
taken such keen interest in getting the Will 


rejected. We cannot dive into the mind 


` BÖRENDRA NATE Ü. SAHNAYI GRABANG. | 


“are not sufficient 


Y 
of the: testator why- Kashipati's sòn -was 


not made an.object of his- bounty, Nor 
can we divine why Shiva Prasad, a grand- 


,80n, was deprived of the 4-annas share of 


the dwelling house at Boinchee which was 
‘given to him under the Will of 1914.. If 
the codicil is proved otherwise these facts 
ent for discrediting the docu- 

ment. . : | 
The main question is whether there are 
such grounds for suspicion: as would lead 
us to hold thatit has not been sufficiently 
proved that Ramlal had really executed the 
codicil with full knowledge of its contents. 
Now I must take the findings of the learned 
Judge one by one, There is-no reason to 
suppose that the codicil was not legally exe- 
cuted. Itis unnecessary to state in detail 
the facts which the learned Judge considers 
as damaging against the witnesses. The 
codicil was registered by Ramlal, the exe- 


‘gution .was admitted before the Sub-Re- 


gistrar and there is no reason to suppose 
that the attesting witnesses did not see the 
testator put his signature to the codicil or 
that they had not attested the signature as 


required by law. True, Arun -Deba is a . 
junior Pleader and Abinash Babu is the ` 


Health Officer ‘of the local Municipality and 
they were called for the purpose of attest- 
ing the document and the other attesting 


' witnesses: were the Secretary ‘of Ramlal, 


Narendra Kumar and a gomasta, Saukhi 
Lal. There is no good reason for disbe- 
lieving their testimony that .the codicil; 


was executed by Ramlal in their presence’ ` 


and attested by them, There is also no 
question that Ramlal at the time did possess 


ç 


sound disposing mind. The only question ' 


is whether Ramlal executed the codicil with . 


full knowledge of its contents. The ex- 
pression of the learned Judge that the 
conscience of the Court was not satisfied 
with regard to this codicil must have been. 
taken from the well-known case of Barry v. 


‘Butlin (1). The: expression that the con~ 
science of the Court is to be satisfied, I pre- . 


sume, isa heritage from the observations 
of the Ecclesiastical Oourts in England 
which had formerly jurisdiction with refer- 
ence to Wills. Now, what is the evidence’ 
that is necessary for the purpese of rece 
moving any suspicion as regards Wills ?. 
In a recent case, Robins v. National Trust- 


Co., (2), Lord Dunedin remarks: “ Now the. 5 


(1) (1838) 2 Moo. P. O. 480; 12 E. R;-1089:. 3, Gur: 
peat R. 123.- 4. Ouri. 


($) (1927) A. O. 515 at p. 519; 98. 
137 Ja. Te 1; 7L Ned, 158; 43 TL. R. 243-7 ; 


s 
* 
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‘might think pretty, faron the question of 
what duty lies on those who propound a 
Will.” That was also what appears to have 
been directly held in the case of Jarat 
Kumari Dassi v. Bissessur Dutt (3). There 
the learned Ohief Justice, Sir Lawrence 
Jenkins, observed and it was concurred in 


o by Woodroffe, J., that in India there was 


only one test or proof with regard to all 
civil cases; I respectfully agree with the 
epinion of the learned Judges in that case, 
and I would say thatin all cases whether 
itis a Will or ‘a case with regard to any 
other document, the Court must be satisfied 
upon the evidence in order to make a 
decree in favour of the party relying on the 
document. There is no absolute test for 
weighing evidence, specially as regards 
oral evidence whichis given by the con- 
tending parties in a Court of Justice. The 
Judges should try their best to ascertain 
the truth and that can only be donein the 
manner provided in the Evidence Act, and 
the proof necessary to establish a Will in 
this country is not an absolute or con- 
clusive one, but such proof as would 
satisfy a prudent man. 


Moreover, it. seems to' me that the pro- 
pounder of a Will has to remove only such 
suspicious circumstances asare suggested 
by the objectors.. The question, therefore, in 
this case is what is the suspicion that is 
raised in this case which must be removed 
by the petitioners. .I have stated the main 
objections of the respondents put forward 
in the Court below. The facts alleged by 
the objectors have not been supported by 
the evidence. Thereis absolutely no evi- 
dence of undue influence exercised by any- 
body. The evidence is quite clear that 
Ramlal had sound disposing mind at the 
time of the codicil and long after. The 
ordinary burden upon the propounder to 


. prove due execution and attestation has, in 


my opinion, been discharged. Then the 
question is whether Ramlal executed the 
codicil after knowing its full contents. 
The general rule I need hardly say is that 
on proof of the signature of the deceased or 
his acknowledgment that he has signed the 
*Will;he will be presumed to have known the 
‘provisions of the instrument he has signed, 
This ‘presumption, however, is liable to 
e be rebutted by proof of suspicious : cireum- 


‘stances, such as, if the testator from want 
è of éducation or physical infirmity was 


©. 245; 16- 0. W.N. 


io 13 Ind. Oas. 577; 39 
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unable to read or unable to understand 
the provisions 6f the document or his 
capacity for executing the instrument is, 
doubtful. Then the propounder of the will 
is bound to remove those suspicious 
circumstances. But as I have already said 
I do not think Wills stand on any diferent 
plane from any other instrument which a 
person is bound to prove in order to succeed. 
In this case whatever might be the suspi- 
cieus circumstances allegéd on behalf of 


“the objectors, here for the first time, these 


are, in my opinion, removed by the evi- 
dence adduced in this case notwithstanding 
that Surendra has not given evidence as 
to the instructions given. 

[His Lordship held that the codicil was 
executed with full knowledge of its con- 
tents and proceeded: |] 

I think I have disposed of ali the objec- 
tions raised and in my view the learned 
Judge's decision with regard to the codicil 
must be set aside and Probate granted to 
the petitioner of the codicil dated the lith 
September, 1920. 

I have not made any observations with 
reference to another codicil which the 
learned Judge has not believed. That 
codicil was executed in Marca, 1920, and 
that has only an indirect bearing on the case. 
No Probate was asked for it and itis 
unnecessary to deal with the execution’ or 
proper attestation of that document. 

The appeal is allowed; tke judgment 
and decree of the learned Judge with re- 
ference tothe codicil of lith September, 
1920, is set aside and Probataofthe same 
should be granted to the applicant. 

The cross-objections are dismissed with- 
out costs. Having regard to the fact that 
the legal heirs of Ramlal are the objectors 
and other circumstances of the case the 


- cesta of both parties in both Courts will 


come out of the estate. We assess the hear- 
ing-fee at Rs. 500, 
Garlick, J.—I agree, 


A, Apneal allowed. 


mre 
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- CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civin No. 44 oF 1928, 
July 12, 1928. 

* *Present:—Sir George Olaus Rankin, KT., 
Ohief Justice, and Mr. Justice: B-B. 
Ghose. 

NATIONAL INSURANOE Oo; rn. — 
ppt ea 
NISSIM ABRAHAM GUBBAY ` AND 


ANOTHER— RESPONDENTS, 
Administration suit—Partres-—Costs—-Carriage. of 


mest ia 


©- -~-A we a 


Where a person entitled either to a legacy or 
share ofa residue incumbers his legacy or share, 
or by any act of his own occasions additional ex- 
pense in respect of it beyond what is necessary for 
the due administration of the estate, the additional 
expense will be thrown upon the legacy or ghate. 
The share of a party which is unencumbered should 
not be made to pay a share of sueh expenses, [p. 22, 
col. 1. 

Greedy v. Lavender (1), followed. ; 

The mere fact that a person isa ‘secured ‘ereditor 
is no ground for not giving him the earriagé of the 
proceedings in a suit for administration. [p. 22, col. 2.] 


Appeal against a judgment of Mr. Gostello, 
Ji, in Suit No. 534 of 1927, 

Mr. N. N. Sircar (with him Mr--A. G. 
Bantra), for the Appellant. ; 

Sir B. L. Mitter (with him Mr. S. N. Baner- 
jee Jr.), for Joseph. 

Mr. B. K. Ghosh, for the Respondents. 


JUDGMENT. 

Rankin, ©, J.—This is an application 
made by the present appellant before the 
learned Judge onthe Origioal Side in the 
eourse of an administration suit to adminis- 
ter the estate of one Abraham Ezekiel 
Gubbay, who died in November, 1906— 
the suit being brought in 1917, It appears 
that with the exception of a certain wine 
business the testator left all the -propertias 
to his executor upon a trust for conversion 
and for distribution in the following shares:— 
7/16th to Ezekiel Abraham Gubbay who was 
the executor; 4/16 to Nissim who in the 
administration suit was the plaintiff; 
3-16 to Elias, 1/16 to Seemah and 1/16 
toJesepk. In the end by various assign- 
ments Ezekiel became entitled in his own 
righf to 11/16th share absolutely of the furd 
and by various transactions mada between 
him and the appellants—the National In- 
surance Oo.,jJLfd.—the present position is 
this: —The appellants are in the position of 
mortgagees as regards 11/16ths share where 
the equity BF redemption is in the estate of 








NATIONAL INGURANOE co. LD. V 


ty 
Site 


Be 


v. RIBSIM ABRAHAM GUBBAY, 21 


Ezekiel who has become insolvent and 
they ars in the position of being sub-mort- 
gagees of the 4/l6ths share of Nissim. This 
application was made to enable the appel- 
lantë to be made parties to the suit and 
they also dsked that they might have the 
carriage of the proceedings under the 
order. dated the bali November, 1924, direct- 


yéare ago. It doesnot seem as if the parties 
had--bsen prosecuting the order for sale 
with .any great diligence because, although 
the- order was completed in January, 1925, 
and summons was taken out on behalf of 
the unencumbered share of Joseph amount- 
ing to 1/16th in March, 1926, nothing practi- 
cally had been done till the time when 
this application was brought on In these 
circumstances the learned Judge madean 


order to the effect that the applicants should’ 


be addedto the suit as party defendants, 
but he qualified that with various words 
to say “for the purpose of watching the 


proceedings inthis suit on the condition. 


that the applicant do pay its own costs and 
be not entitled to any costs as against any 
of the other parties to this suit: And it is 
further ordered that the said applicant. 


shall pay its own costs and shall not be at, 


liberty to add its costs of and incidental to 
this application to its claim as such mort- 
gagee and sub-mortgagee as aforesaid”. 
The first question is whetheror not the 
appellants should be made parties to this. 
administration suit. It appears to me to be, 
a mistake to make an order fora person to, 
be a party “for watching the proceedings”. 
I see neither meaning nor purpose in such’ 
an order, In my judgment the appellants 
who have sufficiently shown in this case 
that they have an interest to the extent of 
15/l6ths share inthe property ought to be 
allowed to become parties to the proceedings 
in order that there may not be any delay 
in. carrying out the order forsale, Ihave 
no doubt, therefore, that the words “for the 
purpose of watching the proceedings in this 
suit” ought notto be present in this order, e 
As regards the condations as to costs. It 
seems to me that the argument of the 
appellants is right., The position is that | 
the- share of Joseph which is entirely un- 


encumbered ought nottobemadeto pay a e 


larger share of the costs because another 
party has encumbered its own share. This 
appears to be a matter which has often. 
been considered and “we have been referred - 
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to the case of Greedy v. Lavender (1). In my 
jugment there can be no doubt that the 
correct course in such a case when orders 
for costs are made is to make them in 
such a form that the person who has 
not encumbered his share shall be relieved 
as far as possible in the matter of costs 
created by thefact that another co-sharer 
has assigned or encumbered his share. 
The practice seems to me to be clearly 
enough laid down in the following passages 
in Daniell’s Chancery Practice, 8th Edition, 
page 1075, to which we have been referred. 
“Where a person entitled either to a legacy 
or share of a residue incumbers his legacy 
or share or by any act of his own occasions 
additional expense in respect of it beyond 
what is necessary forthe due administra- 
tion of the estate the additional expense 
will be thrown upon the legacy or share 
and only one set of costs will be allowed 
out of the estate to the person entitled and 
his incumbrancers and such costs will in 
general be made payable to the first incum- 
brancer, or to the incumbrancers in order of 
their priorities and then to the person 


entitled. Where, however, each of the in-. 


cumbrancers stood first upon some portion 
of the share included inhis incumbrance 
the costs were directed to be divided 
among them equally.’ It appears to me 
that both as regards the present application 
and as regards any other future applica- 
tion that is the principle which the Court 
would do well to apply. It is‘not, however, 
correct that an ordershould now be made 
purporting to govern or control future 
orders for costs and as any order for costs 
is made it will‘ befor Joseph to represent 
tothe Gourt that this principle is one 
which is to be applied and in that way to 
make sure that the Oourt administers this 
estate without throwing any improper bur- 
den on him. It is not necessary in my 
opinion that the present order should be 
qualified by a condition purporting to 


bind the hands of the Oourt as regards ' 


future orders for costs. 
The next question is whether or not the 
second part of the prayer should be granted, 
aamely, that the appellants should be given 
thecarriage of the preceedings under the 
order for sale. It seems to me thatthia matter 
is very largely academical. It will be for the 
“Registrar to effect the sale and so far as 
e questionsef getting proper price, issuing 


(D) (1848) 11 Beav. 417; 50 E. R. 878; 18 L. J. Oh. 
62; 3 R. R. 212 
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sufficient advertisement choosing, suitable 
date and so forth are concerned, the matter 
will be''in the hands of the Registrar.e 
What is necessary to make sure ef is that 
the person who shall be given the carriage 
of the proceedings under the order for sale 
will not make delay in perfecting the 
order and carrying it out. As to that 
matter the position seems to be this: 
Neither Nissim nor indeed Josepk appears 
to have been particularly active in insist- 
ing upon the order for sale being car- 
ried out. Both of them had certain merits 
at differentstages of the suit. Nissim got 
the order in November, 1924, and it is 
noticeable that hehas done nothing since 
then. In the same way in March, 1426, 
Joseph's attorney asked for the carriage of 
these proceedings. But he does no; appear 
to have been prosecuting that matter since 
then with any particular diligence. We 
have to consider whether it would not be 
better that the carriage of these proceed- 
ings should be given to these mortgagees 
who presumably will desire to get back 
their money within a reasonable time. It 
is said that these mortgagees are amply 
secured. Butthat is no sufficient answer. 
As regards Nissim it is said that heis the 
plaintiff and he has a possible chance—but 
that is not made outto my satisfaction— 
of getting something for himself if the sale 
is properly effected. As regards Joseph 
the objection to himis that he isa lunatic 
which does not in itself go very much 
against him. In my opinion, forthe pre- 
sent purpose, the price to be fetched does 
not depend upon the person who should 
have the carriage of the proceedings. That 
will depend upon the efficiency of the 
Registrar atthe sale. The main thing 
we ought tolook atis to give the carriage 
of the proceedings to somebedy who will 
carry them out forthwith withcut any 
chance of the matter being hung up for 
a year. On the whole, considering that 
the appellants have got interest to 15/16ths 
of the property, it appears fo me that the 
best course would be that they should have 
the carriage of the proceedings. They are 
given only the carriage of the proceedipga 
under the order for sale. When tha sale is 
effected and the money is brought in, this 
order will bave no effect. 

As regards costs both before Mr. Justice 
Costello and of this UOourtsI think the 
proper order should be that Joseph and 
Nissim should get their costs out of the 
general estate and the appellants should 
add their costs to their mortgage. Oosts 


= + 
mem 

ed 
aan 


= pad - 


119 1.0. 1929  RAHIMBUX ASHAN KARIM Y, CENTRAL BANK OF INDIA, LTD, 


-a m aa 


will be tared-on Scale No) 2 so far as 
gpplicable. a 
' 5B. B. Ghose, J.—I agree. Cae 
Aa oer - Appeal allowed. .- 
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CALCUTTA HIGH COURT. 
ORIGINAL O1vin Svir No. 2626 or 1927, 
August 10, 1928. 
Present:—Mr. Justice Lort-Williams. 
Haji RAHIMBUX ASHAN KARIM 
—-PLAINTIFF sie 


= ` Yersus WE Nk 
CENTRAL BANK or INDIA; Lr, 
DEFENDANT. | 

Contract Act (IX of . 1872), ss. 108, 178 —Sale of 
ascertained goods en credit— Possession’ remaining 
with seller-—Pledge by seller --Validity of vledge— 
‘Possession’, meaning of—Interpretation of Statutes— 
Meaning of words—General and technical sense, 

The word ‘possession’ in s.178 lof the Contrect 
Act is used in its natural and ordinary sense in 
which it is used in the other sections of the Act 
and rt in a restricted or technical sénse. [p. 29, 
col.-2. l SN 

K sold certain ascertained goods to H.. Payments 
were to be made in five months by -accepting 
hundie drawn on H. Delivery orders were issued 
from time to time and H used to take delivery as 
he required the. goods. Meanwhile ‘the goads 
remained in K's godown free of rent. K pledged 
the goods to C without the knowledge of H. 
sued C for recovery of the value of the goods, con- 
tending that the pledge was void: | 

Held, (1) that K was a person in possession of 
the goods within the meaning of s.178 of the 
Oontract Act’ and the pledge was. valid, and 
consequently, H was not entitled| to recover the 
goods or their value from C. fp. 26; col. 1.] 

Greenwood y. Holquette (3), dissentéd from, 

Ne eed discussed. | = 

en cunstruing an Indian Act, words should be 
given their widest possible meaning, consistent 
with the context, unless there is something in the 
Act itself to indicate that they are intended to be 
used inthe artificial and technical sense which they 
have acquired in English Law, or in any’ other 
‘restricted sense, [ibid.] eoo] 

Messrs. N. N. Sircar (with him Messrs. T. 
Ameer Ali and S.C. Mitter), for the Plaintiff, 

Sir B. L, Mitter (with him Mr, W. W., K. 
Page), for the Defendant. Tue 
_ SUDGMENT.—Substantially the facts 
in this case are undisputed. | ° > 
_ The plaintiffs are a mercantile firm deal- 
ing “in cutlery and other goods, The firm 
of Kerr Tarruck & Oo. were. an importing 
firm and for.a long time prior to 1927 
bad been useg to import such goods in 
accordance with orders given ‘by the plaint- 
iffs and sell’ to them under various agree- 
ments, It was not part of the business. 
of Kerr Tarruek--&..Qo. -to ‘act as:" ware- 
housemen, nor did they hold themselves 
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out as such. On the 15th January, 1927 


| the plaintiffs and Kerr Tarruck & Oo. made 


a type-written agreement in the nature of 
giving plaintifs a monopoly in. Oalcutta, 
for one year. This agreement needed the 
assent of the exporters in Germany, and 
pending the arrival of that, on the 16th 
February, the plaintiffs accepted drafts 
for goods covered by the agreement 6f 
the 15th January, and a verbal agreement 
was made in case the exporters’ consent 
was withheld, by which the plaintiffs ag- 
reed to take the goods already imported 
and to be imported under the monopoly 
agreement at 7} per cent. less than the 
invoice price and make payment therefor 
within five months from the date of a 
fresh contract which was to be entered 
into. Kerr Tarruck & Oo. were to draw 
hundis on the plaintiffs and the par- 
ticulars of the goods were to be: set out 
on the hundis. Delivery orders were to 
be issued, but the plaintiffs were to take 
delivery as they required the goods ; mean- 
while .the goods.were to remain in Kerr 
_Tarruck & Oo.’s godowns. free of rent. 
Delivery orders were issued ‘sometimes at 
the time when the hundis relating to the 
goods referred to in such delivery orders 
were accepted, and sometimes earlier and 
sometimes later, The exporters refused 
their consent and thereupon on. the 20th 
July, a list of the goods covered by the 
agreement, which goods had by that time 
arrived, was made out and on the 21st 
July, a contract was made by which the 
plaintiffs agreed to. purchase from Kerr. 
Tarruck & Co. these goods which consist- 
ed of 319 cases of cutlery. This agree- 


“ment is partly printed and partly type- 


writien. The latter portion is to the effect 
that the cases were shipped as per an at- 


‘tached statement, dated the 20th July, 


1927, Payments were to be made within 
five months from date and deliveries were 
to betaken within that time. The print- 
ed portion is inappropriate to some ex- 
tent as it is intended obviously to apply 
to. a contract for goods to be imported, 


* 


whereas on the 21st July these were ready | 


goods having already arrived in Calcutta, 
Payments were to be madé by: hundis to te 
drawn by Kerr Tarruck & Oo., and accept- 
ed. by the plaintiffs, and these in fact were 
drawn payable at various dates within the 
five months mentioned ; and delivery orders 
were issued to the plaintiffs from time to 
time; meanwhile pending delivery: the 
goods remained in. Kerr Tarruck & Co.'s 
godowns. | T 


~ 


aa 


? 
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of the contract are as follows :— 
“(4) We-engage to accept on presenta- 


tion and to pay on or before maturity the’ 


draft ‘drawn upon us for the: -goods ship- 


. ped in execution of this order. 
_. . (5) Should we fail to pay for the goods 
` In accordance with para. 4 of this contract, 


you are hereby authorized to sell the goods 
en our account without giving us any 
notice by private sale or public auction, 
and we agree to pay you any loss or defici- 


ency arising on such sale, together with all’ 


costs, charges and expenses with usual 
brokerage and interest, at the rate of 12 
per cent. per annum. ' We further agree 
to pay you.all local charges and expenses 
together with 24 per cent. commission.” 
The effect’ of this contract, therefore, 
was that there was a sale of ready ascer- 
tained goods upon credit, and both the pro- 
perty in the goods and the right to pos- 
session passed tothe plaintifis at the date 
of the contract. 
The present action affects only 140 of 


the cases, of which 75 cases have been. 


delivered to the plaintiffs and 65 remain 


undelivered which are of the value of 


Rs. 32,500. Nine hundis were accepted and 
nine delivery orders were issued. These 
covered the whole, of the. goods in suit. 
Two of the hundis were paid by the 
plaintiffs. One was unpaid and remained 
in the hands of Kerr Tarruck & Oo., and 
six were negotiated by them and were 


dishonoured by plaintiffs on presentation.. 


Full particulars of all these matters are 
setoutin Ex. D. No demand for delivery 


had been refused prior to the dishonour | 
Plaintiffs made a demand ` 
from defendants on December Ist, but at ` 


of the hundis. 


‘that time the six.hundis had been dis- 
honoured. < : 


On the 12th October, 1927, Kerr Tarruck 


& Oo. were adjudicated insolvent and 


towards the end of November, plaintiffs 
_ ‘discovered that they had pledged these 


goods to the defendants on the 24th and 
25th August, 1927.. 


The plaintiffs’ claim against the defend- 


ants is for delivery of goods in suit or 


Rs.. 32,500 their value and interest at 6 per 
cent, until realisation. - i | 
The following are the issues raised :—' 


e . “(1) Was there an agreement for the pur- 
. chase and sale of the goods in suit as 


® alleged in`para. 3 of the plaint? 


(2) Have the plaintiffs paid for the goods 
and the duty ‘and charges in respect 
thereof? `- rn a a 
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(3) If not, were the plaintiffs entitled to 
demand the goods from the defendant 


Bank ? i ea. 
(4) And was the refusal of the Bank to de- | 


' liver wrongful? 


(5) Was there a valid pledge as alleged _. 
in para. 5 of the written statement ? 

(6) Are the -plaintiffs entitled to main- 
tain this suit in respect of the goods#not 
paid for? 


(7) What damages, if any, ara the plaint- .. 
. iffs ‘entitled to? i - 


The main issue to be decided is. whe- 
ther there-was a valid pledge and whether 
the defendants can avail themeelves of 
the provisions of ss. 178 or 179 of the Indian 
Contract Act. a Be 

At first the goods lay in godowns rent- - 
ed by Kerr Tarruck & Co., In. premises 


belonging to the Bengal Bonded Ware-. 


house Asscciation; the contents of which 
godowns were pledged by Kerr Tarruck 
& Qo. to the Imperial Bank, whe had a 
sort .of floating charge over all goods 
of Kerr Tarruck & Co., lying in ‘their 
godowns at any particular time. When. 
Kerr Tarruck & Oo. desired to re-pledge:’ 
them to the defendants, they removed the 
goods, then numbering 99 cases, from the 
rented godowns to godowns in the same 
premises controlled by the Bengal Bonded 
Warehouse Association, -who issued ware- > 
house certificates for them and these were 
endorsed in favour of and handed to the. 
defendants as security. l 
Subsequently 30.out of the 95 cases were 
delivered to the plaintiffs at their request 
and upon delivery order previously issued. 
The fact that Mr. B. N. Sircar tre senior 
partner of Kerr Tarruck & Co., who applied 
to the defendants for the loan and offered . 
a pledge of the goods as security was also 
a member of the local advisory committee - 
appointed under Art.117 of- the Articles 
of Association of the defendant Bank to 
assist their agent in deciding. whether to 
grant loans, doesnot, in my opinion, fix the 
defendants with constructive or imputed 
notice of Kerr Tarruck & Oo.’s fraud. It 
would not be within the region of common 
sense to presume that Mr.B. N. Siycar 
would communicate the facts eatablish-- 
ing his own guilt to his colleagues on 
the advisory committee or to the 
defendants. in re Hampshire Land Co, 


. (1), Houghton & Co. v. Nojhard Lowe & 


Wills Ltd., (2). Nevertheless, I consider 
(1) (1896) 2 Oh. 743; 65 L. J. Oh, 860; 75 L. T. 181; 
45 W. R. 136; 3 Manson 269. ; 
(2) (1928) A. O. 1; 97 L. J.K. B.76; 138 L. T. 210; 
“4 


: 44 T, L, R. 16; 29 Li, L, Rep, 63, s i 
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the. episode unfortunate’ and the practice 
inadvisable. To allow members of the 
advisory committee to recommend loans 


. to be made. to one another is to create a 


conflict between interest and duty whick 
might easily give rise toa suspicion of 
mala fides. : 

The main issue which I have to decide 
is whether there was a valid pledge 
and this will depend upon whether the 
transaction comes within the provisions of 
s. 178 of the Indian Oontract Act. That 
section is as follows :—- ; 

“A person who is in possession of any 
goods,or of any Bill of Lading,dock- warrant, 
warehouse keeper's certificate, wharfinger's 
certificate, or warrant or order for delivery, 
or any other document of title to goods, 
may make a valid pledge of such goods or 
documents: provided that the pawnes acts 
in good faith, and under circumstances 
which are not such as to raise a reasonable 
presumption that the pawner is acting 
improperly: provided also that such goods 
or documents have not been obtained from 
their lawful owner, or from any person in 
lawful custody of them, by means of an 
offence or fraud.” | 
And if the ordinary or popular meaning 
is given to the word “possession” it is clear 
that Kerr Tarruck & Oo., who were persons 
who had sold goods and continued in 
possession of them and who held documents 
of title to them fulfilled the requirements of 
the section. 

It is, however, argued on behalf of the 
plaintiffs that the word must be construed 
in arestricted and technical sense ashes 
been decided in a line of cases beginning 
as far back as 1873 and that Kerr Tarruck 
& Oo., were not in possession of the goods 


within such restricted meaning at the time. 


of the pledge, It becomes necessary, there- 
fore, to examine these decisions. Greenwocd 
v. Holquette (3) was decided in 1873, shortly 
after the Actcame into operation. It was 
a case referred for the opinion of the High 
Court from the Calcutta Small Oause Court 
and, therefore, not in the nature of an 
appeal and it concerned the sale of a piano 
let out on a hire-purchase agreement. It 
was à case, therefore, under s. 10% of the Act 
which so far asis material io the present 
discussion is as followsa:— o ; 
- “No seller can give td the buyer of goods 
a better title ¿t0 those goods than he has 
himself, except in the following cases :— 
Exception 1.—When any person is, by 


(3) 12°B. L. R. 42; 20 W. R, 467. 


the consent of the owner, in possession of 
any goods or of any Bill of Lading, dock-: 
warrant, warehouse-keeper's certificate, 
wharfinger’s certificate, or warrant or order 
for delivery, or other documents showing 
title to goods, he may transfer the owner- 
ship of the goods of which he is soin 
possession, or to which such documents 
relate, to any other person and give such 
person a good title thereto, notwithstanding 
any instructions of the owner to the contrary, 
provided that the buyer acts in good faith, 
and under circumstances which are not 
such as to raise a reasonable presumption 
that the person in possession of the goods or 
documents has noright tosell the goods,” 

The case was not argued by Oounsel 
and the decision was probably one of the 
first under the new Act. Oouch, O.J., held 
that:— ` 

“In construing this Act, which is to be 
the Law of Contract for India, we must not 
adopt as a rule of construction that it was 
intended to make the Oontract Law of 
India the same as the law of 
England. Indeed there are reasons for 
thinking thatthe Legislature intended that 
in some respects there should be a different 
law for India, and, therefore, we cannot 
refer to any English case as a guide —and 
that the words “notwithstanding any 
instructions of the owner to the contrary” 
indicated an unqualified possession and 
not restricted otherwise ‘than by the owner 
giving instructions to the person who has 
it, “such for example as that of a factor or 
agent where the owner of the goods, 
although he has parted with possession, 
may give instructions to the person in 
possession what to do with the goods,” 
which isthe kind of possession that an 
owner has and that the section did not 
apply to a person who has only a qualified 
possession such as a hirer of goods or 
where the possession is fora specified pur- 
pose, because in such cases the owner has no 
right to give instructions. ` 

I agree respectfully with the method of 
constructionlaid down by the learned Judge, 
We must look at the words of the 
section itself and of the Act of which 
it forms part and apply ordinary and unres- 
tricted meanings to th8m unless it is made. 
clear in the section or in the Act that 
extraordinary or restricted meanings are 
intended. The word “possession” has an 
ordinary and natural meaning and also a 
restricted and technical meaning. It isa 
word of ambiguous meaning and its legal 
senses, meaning thereby its senses in English . 
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Law do not coincide’with the popular sense. 
“Possession is said two waieseither actual 
possession or possession in Law.” 
(Termes dela Ley), It may mean physical 
control sometimes called de facto possession 
or detention orit may mean legal possession 
which mayexist with or without de facto pos- 
session and with or withouta rightful origin. 
If may also mean the right to possession 
which may amount to ownership or may 
be of a temporary or special character. 
In my opinion, therefore, when construing 
an Indian Act, words should be given their 
widest possible meaning consistent with 
the context unless there is something in 
the Act itself to indicate that they are 
intended to be used in the artificial and 
technical sense which they have acquired 
- in English Law orin any other restricted 
pense. 

But I disagree as respectfully with the 
conclusion which the learned Judge has 
drawn, that the words to which he referred 
indicate that “possession” must be restrict- 
ed to the kind of possession which a factor 
or agent has. All that they indicate is that 
such possession is included, not thatall 
other kinds of .possession are excluded. 
That is to say, they indicate that the provi- 
sions of the Factors’ Acts (XIIL of 1840 
and XX of 1844) are included in ss. 108 and 
178, not that these sections are co extensive 
only with those Acts, which referred 


specifically only to factors and agents ` 


entrusted with goods or documents of title 
to goods. See Ramdas Vithaldas Durbar 
y. Amerchand & Co. (4). See also Le Geyt v. 
Harvey (5) where Sargent, O. J. says:— > 

“The language of this provisois, doubtless, 
very general,and the omission of the expres- 
sions ‘agent’ and‘entrusted with'used in the 
repealed Factors’ Acts doubtless gives the 
section a larger scope than those Acts 
possessed ae construed by the Courts in 
England”. 

The learned Judge went on to say thatit 
would be straining the expression 
“by ‘consent of the owner” beyond 
its plain meaning if it were held 
applicable to cases where the possession 
was entirely beyond the control of the 
owner of the goods. However, whether 
I am right in this view or not, the pre- 
sent case comes under s. 178, which con- 


(4) 35 Ind, Oas. 954; 40 B. 630; 43 I. A. 164; 20 
O.W. N. 1182; (1916)2 M. W. N.110; 18 Bom. L. 
R. 670; 20 M. L. T. 194; 31 M. L, J. 541; 4 L. W.-342: 
14 A. L. J. 1045; 85 L. J..P. O. 214; 24 0. L. J, 320: 
352 T. L. R. 594 (P. 0.). à 
(5) 8 B. 501 at p. 509. =" 
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tains neither the words referred to nor 
the words “by the consent of the owner.” 
Moreover, the possession of a person undet 
a hire-purchase agreement is quite differ- 
ent from that of a vendor of goods who 


‘Temains in possession, so much so, that 


the latter has been brought specifically 
within similar provisions in both the Eaglish 
Factors’ Act, 1889 and the Sale of Goods 
Act, 1893, whereas the former has not, 
And lastly it is clear that the possession | 
of Kerr Tarruck & Co. would pass the 
tests of both Couch O. J. and Sargent, O. J., 
for the goods were not entirely or at ‘all 
beyond the control of the plaintiffs, who 


' had every right to give instru3tions to 


Kerr Tarruck & Oo. about them, and who 
could have asked for and obtained delivery 
atany time up to the date of the insolvency. 
In Biddomoye Dabee Dabee v. Sittaram (6) 
goods had been left ina house in charge 
of a servant during the owner's temporary 
absence, and he had pledged them. These 
cases, therefore, came under s. 178 and were 

stated for the opinion of the High Oourt by 
the Judge of the Oalcutta Small Oause 
Court. No one appeared for the defend- 
ants. Garth, O. J., observed that s. 178 was 


‘intended to embody the Factors’ Act, 9 


& 6 Vic. O, 39, and that it was never in- 
tended to alter the existing law, but to 
meet the case of an agent entrusted with 
goods. The learned Judge does not state 
his sources of infermation upon which this 
statement is based, and if was not necessary 
for his decision; as he points out, the dis- 
tinction between possessicn and custody is 
referred to in the section. The servant 
never possessed the goods but nad only 
the bare custody of them. The goods 
remained in the possession of the plaint- 


iff. 


In my opinion this case is clearly dis- 
tinguishable. No one would think of des- 
cribing such goods as being in ‘the ser- 
vant's possession. The goods weres kept in 
the mistregs’s house andit would be as great 
a misnomer to say that they were in 
the servant's possession, as it would be to 
say that the house was in the servant's 
possession while his mistress was out skop- 
ping. Both goods and houseremained in 
both the de facto and de jure possession of 
the mistress, who retained effective physi- 
cal control over them. Neither the ser- 
vant nor any one else hade any right to 
prevent her from entering the house and 
taking the goods at any momant, Sir 


~~ (8) 4 0.497; 3 C, L, R, 598, 
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nal Law, 7th Edition Art. 401, says that a 
moyeable thing is in the possession of the 
husband of any woman or the master ol 
any servant who has the custody of it for 


him and from whom he can take it at- 


pleasure. : 

In Shankar Murlidhar v. Mohanlal Jadu- 
ram (7) a buffale calf had been left to 
be taken care of and had been sold by 
the gratuitous fbailee. West, J., held that 
.8.108 does not extend to every detention 
of chattels with the owner's consent but 
has particular. relation to persons allowed 
by the owners to have the indicia of pro- 
perty or possession under such circum- 
stances as may naturally induce others te 
regard them as owners, and constituting 
some degree of negligence of defect of 
precaution imputable tothe true owners. 
In this case also the learned Judge advan- 
ced no: reasons and quoted no’ authority 
for putting this extensive gloss upon the 
plain words of the -section. But he held 
on theauthority of Greenwood v. Holquette 
(3), that detention for a particular limit- 
ed: purpose, as he described the bailment 
of the buffalo, was not such a possession 
as is contemplated by the section., It should 
be noticed, however, that the possession 
in this case would have fulfilled both the 
requirements of instructions given by ana 
being within the control of the owner, 
which Couch, O. J. -and Sargent, O. J. haa 
laid down as their reasons for excluding 
possession taken for a specific purpose. 
This only shows in what diffculties and 
desperate devices ons becomes involved 
in trying to qualify the plain words ofa 
section in such a way as to make it fit 


_ one’s ewn. preconceived notions of what 


the law ought to be, or what one thinks 
‘the legislators ought to have said, or in- 
tended to say. It is sufficient, however, 
to observe that this was a decision under 
s. 108 and the detention, whether it amount- 
ed to possession or only to bare custody, 
was altogether different from the posses- 


sion with which we are concerned in the 


present case. 


In Seager v. Hukma Kessa (8), a wife 
who lived with her husband.had’ pledged 
jewellery belonging to him. This again 
was a case stated by the Chief Judge of 
the Small Cause Court. Jenkins, O. J., held 
that to come within s. 178 the pledgor 
must have juridical possession’ and not 


(7) 11 B. 704. 
(8) 24 B. 458; 2 Bom. L. R. 403, ` -` 
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mere custody, The word “juridical” does 


but the expression seems to be only our 
old friend “legal possession” in a more 
impressive form. In my opinion, the wife 
in this case never had possession, either 
de facto or de jure, any more than she 
could be said to have had possession of 
her husband’s table silver during his 
daily absence from home. Possession, both 
in fact and law, was always in the hus- 


band, until the jewellery was removed from‘ 


his possession by means of an offence such 
as is indicated in the second proviso to 
the section. The position of the wife was 
the same as that of the servant in Biddomoye 
Dabee Dabee v. Sittaram (6). 

In Naganada Davay v. Bappu Chettiar 
(9), a jewel had been hired for four days 
and then pledged. Boddam, J., held that 
“possession” meant the same thing in both 
sections in spite of the difference in word- 
ing, that “possession” in s. 178 was distin- 
guished from “custody,” and meant such 
possession as an owner has, and not a 
qualified possession, such as a hirer of 
goods has; while Subrahmania Ayyar, J., 


held that, though the hirer undoubtedly . 


had legal possession, it was not the kind 


‘of possession contemplated by 6.178. The 


learned annotaters of Indian Contract and 
Specific Relief Acts, 5th Edition, at page 


-638,are driven to admit that the hirer surely 


had possession and not bare custody, though 
they think it impossible to hold that the 
Act meant to authorise a pledge where 
the hiring was for only four days and they 
observe that the language of the Act 
séems incautiously wide. In my opinion, 


there is nothing to indicate whether its 


width is due to lack of caution or to in- 
tention on the part of those who drafted 
it and passed it. 
at page 523 say that the clauses correg- 
ponding to s. 108 in the Contract Bill 
drafted by the Law Commissioners provided 
in effect that a purchaser acting in good 


‘faith and in the’ absence of suspicious 


circumstances might acquire a good title 
from any person in possession of goods; 
in other words, that every place in India 
should be a market overt. The Select 
Committee to which the Bill was referred 
objected’ to this clause, the ground of 
objection being substantially that the pro- 
vision would make British India an asylum 
forcattlestealers fromthe Native States, The 


But the same .annotators’ 


Dot appear in Stroud’s Judicial Dictionary, . 


clause, after a good deal of controversy, , 


(9) 27 M. 424; 14 M. L. 60. 
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was ultimately moulded in its present form 
andin Ramdas Vithaldas Durbar v. Amerch- 
and & Co (4), their Lordships of the Judicial- 
Committee said that the Act was an amend- 
ing as well as aconsolidating Act, and 
that they saw no .improbability in the 
Indian Legislature having taken the lead 
in a ‘legal reform, for which England had 
to wait for several years. This was said 
with reference to the inclusion of a Railway 
receipt within the meaning of an “‘instru- 
ment of title’ in s. 103, but it would apply 
equally tothe validation of a sale, pledge 
or other disposition made by a vendor of 
goods who continues in posses- 
sion; for which reform EHngland had 
to wait until the Factors’ Act of 
18893. However that may be, in Adminis- 
trator-General of Bengal v. Prem Lall 
Mullick (10) their Lordships directed that 
proceedings of the Indian Legislature 
cannot be referred to as legitimate aids to 
the construction of the Act in which they 
result. 

In Nandlal Thakersy v. Bank of Bombay 
(11) a muccadam entrusted with goods had 
pledged them, and Bachelor, J., while 
admitting that the language ofs. 178, is 
very wide and that theJudges in trying to 
define the exact extent of the section had 
not adopted the same canon in all cases, 

held that asthe Legislature had acquies- 
ced in those restrictive interpretations, and 
the Judges were agreed at least that 
mere possession is not enough, the 
principle of stare decisis ought to be 
applied, and though he thought that the 
kind of possession intended was such asa 
-factor has, he refused to attempt to lay 
down the exact limits of s, 178. He 
relied, inter alia, upon the so-called dis- 
tinction, which other Judges had observ- 
ed, drawn by the Legislature between pos- 
session and mere custody. But it is not 
easy to discover the exact meanings of 
“lawful owner” and “lawful custody” in 
the section. “Unlawful custody” and 
still more “unlawful ownership" is 
difficult to envisage, and it seems that 
possession, whatever meaning is intended, 
may be obtained not only from the owner, 
ebut from any one having mere custody 
of the goods, in the eabsence of offence -or 
fraud. 
In Leon Saubolle v. Seyne & Bros. (12) 
which was another case of Hire-Purchase, 


(10) 22 0, 788; 221, A. 107; 6 Sar, P. O. J. 603 
O): 
(11) 5 Ind, Cas. 457; 12 Bom, L. R. 316, 
(IR $0 Tnd. Gas. 476; 23 O. W. W352. , 
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Greaves, J., while he was of opirtion that 
such came within the provisions ofs. 
178 considered that he was bound by the. 
decision in Greenwood v. Holquette, (3° 
though in Abdul Hassan Khan v. Rangi Lal 
(13) where there was no default in the 
payment of instalments, the Punjab Chief ` 
Court had held that the section apolied. The 
learned annotators, above refsrred to, 
admit that the possession in this case was 
certainly “juridical,” and say that the 
terms of the Act make it difficult to hold . 
otherwise, whatever its framers may have ~ 
intended. Tose same Court in Pram vy. 
Mec Gregor (14) held thats. 198 adsplied to 
a case where a vendor of certain horses 
was allowed by the vendor to remain in 
possession of them. 

In Profulla Kumar Bose v, Kamini Kumar . 
Roy (19) defendant No. L employed defend- 
ant No.2 totake delivery of a parcel of 
jute which defendant No.1 had despatch- 
ed, consigned to himself. The. Railway 
receipt was made out in his own name as 
consignee, and without endorsing it he 
entrusted it to defendant No. 2, for the 
purpose of obtaining delivery. Defend- 
ant No. 2 endorsed it in the name of 
defendant No.1,and pledged it to plaint- 
iffs who took delivery and on security 
of the goods made a loan to .defendant 
No. 2, Defendant No, 2 was not an agent 
whose ordinary business it was to sell 
or pledge goods. The learned Judges, 
Richardson, J., and Shamsul Huda, J., 
referred to the “sweeping provisions” 
of s, 178, and said that apart from authority, 
and if the section were construed as it 
stands, “it would at least ba a possible 
view that the word ‘possession’ is used in 
its ordinary and natural sense and that the 
draftsman or the Legislature intended to 
include all possession recognised as such 
by the law, and to leave it to the two 
provisos to limit the scope of the general 
rule enacted in the first clause” and 
they held that as defendant No. 2 had the 
indicia of possession which he had 
acquired under such circumstances, that 
the owner could give instructions to him 
as to their disposal, he fulfilled the test 
laid down in Greenwood v. Holquettee(3) 
and came within s. 178. The learned 
Judges would seem to have misunderstood 
the tests suggested jn that, and the other 
cases already referred to. It is quite 
clear that whether what defendant No, 2 

(13) 34 P.R. 1902; 23 P. L. R. 1902. 


(14) 27 P. R. 1902; 81 P. L. R. 1902, 
(15) 54 Ind, Cas, 224; 23 0. W. N, 907, 


-that in not one of the cases was 
“position of a 


a 
a: 
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had, was’ possession or mere custody, it: 
was not possession such as a factor has, . 
nor ,was it unqualified, nor such as an. 
owner has. If anything, it was a qualified . 


possession or possession given for a specific 
purpose, or perhaps only the mere custody 
of a servant, , 

In Roop Chand Jankidas v. National 
Bank of India (16), certain share certificates 
and a blank deed of transfer were handed 
by the Bank toan employee for the pur- 


. pose of getting the shares registered, and 


he sold them. Ohaudhuri, J., held that this 


was qualified possession given for a: 


particular purpose, and according to the 
authorities, not within s. 108. But,in my 
Opinion, ae the certificates were on the 
Bank's premises they were in the Bank's 
possession, both de facto and de jure, and 
when the employee removed them with 
the intention of defrauding his employers 
he brought himself within the second 
proviso. ` 

In Katta Ramasami Gupta v. Kamalam- 


mal (17) jewels were lent gratuitously and 
. pledged by the borrower after having them 


a considerable time. It was held that the 


possession was qualified and fora specific - 


purpcse and, therefore, aceording to the 
authorities, outside of s. 108. 

In considering the effect of these cases, 
I make, in the first place, the general 
observation that however much I may 
respect the reasoning and decisions of the 
learned Judges who tried them, none are 
binding upon this Court. Secondly, that 
a careful perusal of their judgments 
indicates how difficult they found the 
task of construing these sections, and what 
doubts they felt about the soundness of the 
conclusions to which they had come. 
Thirdly, that a large number of the 
decisions are upon s. 108, which is very 
differently worded to s. 178; and nee 
the 
seller who remains in 
possession considered, and certainly not 


-the position of an unpaid seller, as in the 
“present ‘case, 


In Bank of England v. Vagliano (18) 
Lord Herschell in the House of Lords 
laid “down in memorable words, the 
proper way to approach the construction of 
a Statute which is intended to be a Code of 
Law. “I think the propèr course is in the 


* first instance to examine the language of 


' (16) 48 Ind. Oas. 975: 46:0. 342; 22 O. W. N. 1042. 
(17) 70 Ind. Cas. 448: 45.M. 173. |, 
(18) (1891) A. 0.107; 60 L. J. Q, B. 145; -64 L, T. 
353; 39 W. R. 657; 55 J, P. 676. 
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the Statute and to ask what is its natural 
meaning,uninfluenced by any considerations 
derived from the previous state of the law, 
and not to start with inquiring how the 
‘law previously stood, and then assuming 
thatit was probably intended to leave it 
unaltered to see if the words of the enact- 
ment will bear an interpretation in confor- 
mity with this view”. 

No difficulty is experienced in construing “ 
these sections if the natural meaning is 
given tothe words. The difficulties arise - 
when one begins to have. regard to the pre- 
vious law or,to technical and artificial 
meanings to which the words have been 
restricted by Hnoglish lawyers. 

No definition of the word “possession” ig 
given in the Act itself and I can find no 
clear and reliable indication in the con- 
text to show that the Legislature intended 
any but the fullest and widest meaning 
to be given to it. 

' The wordappears in the following sec- 
tions:—Chap. VII: Sale of goods ss. 95, 97, 


. 98, 99, 100, 104, 105 and 108 and Ohap. IX: 


Bailment ss. 148, 149,178 and 180. I think 
it will lead to endless confusion if one 
meaning isto be placed on the word in 
s. 178, and a totally different one in ss. 95, 
97, 98, 100, 104, 105 and 108. 

According to the argument advanced. by 
Oounsel on behalf of the plaintiffs, the 
word should be replaced in ss. 95; 97 and 
98 by “custody” or some such expression 
orat any rate that “a seller in possession 
of goods sold” in s. 98 is not “a person who 
is in possession of any goods” in .s.178, or“ 
a person who is “by the consent of the 
owner in possession of any goods” in 
s. 108. Iam unable to accept such a con- ' 
tention and, in my opinion, the defendants 
in the present case were persons in posses- 
sion of goods within the meaning of s. 178. 

It :is not perhaps strictly. necessary 
for the purposes of this case to decide 
whether if they had sold, instead of 
pledged, the goods they ‘would have 
come within s. 108 but, in my opinion, 
they would, and the word “possession” has 
the same meaning in both sections, Fur- 
ther, I consider that it is impossible, even 
if it'were permissible gr desirable to limit 
or restrict the natural meaning of the word 
in these sectionsin any way which would be 
consistent with other sections of the Act, or 
could be’ based upon any clear consistent 
andfcomprehensive principle. The extent of 
the sections should be limited-only by giv- 
ing to the word “possession” its fullest and 
widest meaning both natural or ordinary and ` 
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technical or artificial and including both 
actual possession and possession in law 
subject to the provisos therein contained. [ 
_-agree.with Mr. Sircar’s argument on behalf 


of the plaintiffs that defendants cannot avail . 


themselves of the warehouse certificates. 
‘These documents never belonged at any 
time to the plaintifis nor to any one except 
Kerr Tarruck & Oo. In my opinion s. 178 
,contemplates documents which havealawful 
owner other than the pledgor. This is 
shown by the second.proviso. But 1 do not 
‘think that you can read into this section 
the words “by the consent ofthe owner” 
which occur ins. 108. 
: I have now to consider only the first 
proviso tos. 178. It being admitted that the 
second isnot applicable to the facts of this 
case. : 
The Indian Penal Oode, s.52, defines 
“good faith” as follows:— 

“Nothing is said to be done or believed in 
good faith which is done or’ believed 
without care and attention” and 
'. doubtless the standard required is 
such as is expected of a man of ordinary 
prudence. The “reasonable presumption” 

referred to in the proviso may be regarded 
` as explanatory ofthe words “good faith.” 

In approaching this question it must be 
remembered that Kerr Tarruck & Oo, were 
an old established firm of the highest com- 
mercial reputation, that the defendants had 
had considerable dealings-with them for 
many years, that the senior partner, Mr. B. 

' N. Sircar, who negotiated this pledge, was 
a man ofthe highest repute so much so, 
that: he had been appointed by. the defend- 
ants to serve upon their advisory com- 
mittee in Calcutta, and that not a breath of 
suspicion as to the financial stability of his 

firm had arisen at that time. 

| Their application for a loan though 

passed by his. colleagues on the advisory 
committee, all men of high’ commercial 


standing and business acumen, was referred : 


“by them to the head office for confirmation. 
They applied for a temporary loan of 
Rs. 80,000 fortwo months to be reduced as 
deliveries were taken by buyers but only 
Rs, 30,000 were ever taken up, and they 
already had a lien against piece-goods of 
Ra, 1,00,000 but hadnotavailed themselves 
= ofit. Further, defendants had previously 
lent money to Kerr Tarruck & Oo., on 
pledge of goods and bonded warehouse 
receipts: . It is suggested, however, that the 
defendants were negligent because the 
plaintifis’ name appeared upon some of. the 


inyoices for these goods, and shey omitted to’ 


make any enquiry to test the truth of Kerr 
Tarruck & C3.'s statement madeia their 
leiter of August 8th, 1927, that the goods 
belonged to them. WE 

In the first place itis to be.observed that 


the invoices were not submitted to defend- ` 


ants as documents. of title but merely to 
show the value of goods upon the security 


of which the loan was to be advanced. The - 


invoices were those of German firm of 
cutlery manufacturers at Solingen and 
were addressed to Kerr Tarruck & Co. who 
were the purchasers. Upon some of them 
(eight out of twenty) underthe indent 


‘number the plaintiff’s name appeared; in . 


the others this space was blank, and they 
bore dates from the 19th November, 1926, to 
the 14th April,1927. Iftheindent name 


had been observed by the defendants, and- 


if they had deduced therefrom that plaint- ` 


iffs had an interestin the goods, and had . 


made enquiry of Mr.Sircar, itis hardly 


likely that he would have been unable to- 


give a plausible explanation. Doubtless 
large quantities of goods are imported by- 


importing firms such as Kerr Tarruck & . 
Oo. under indents which for one reason or | 


another are not taken up by the firms 
ordering them and it can hardly be suggest- 


ed that the defendants ought to nave com- 
Tarruck & Qo. ` 
Moreover, it is very unlikely tLat defend-' 
ants’ attention would be drawn to the. ` 
indent name atall asthey had no reason- 
whatever for doubting the integrity of Mr. 


municated with Kerr 


Sircar or his firm. : 
Further, it is urged that as the defend- 


ants negotiated some of the hundis accept- 


ed by the plaintifis on one at least of 
which the cutlery case numbers appeared 
they ought to haveconnecied this circum- 


stance with the invoices and their suspicion. 
aroused. These. 
transactions were in respectof what are. 


ought to have- been 


known as clean bills, as opposed to bills 
supported’ by documents, 


standard which ought to beexpected from 


businessmen of ordinary prudence and 1. 
find, therefore, that defendants acted in’ 
good faith within the meaning of the- 


proviso. ° 


These conclusions to which I have come ` 
really dispose of the case and make it 


unnecessary for me to consider the other 
points which have been raised. As, how- 
ever, they have been argued, and in view 
of the fact that my conclusions may be 
upset upon appeal, I- will deal with them 
shortly, =o v a 


ee ON 


In my opinion- 
such care and particularity is beyond any. 
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Assuming that Kerr Tarruck & Oo. do 
“not come within the protection: given by 8, 
178, then it is claimed that defendants 
can, avail themselves of the provisions of 
8.179, which are as follows :— D 
“Where 8 person pledges goods in which 
he has only a limited interest, the pledge 
is valid to the extent of that interest,” 
Iam not sure that the effect of this 
section is correctly stated by Scott, O. J., 
in Lakhamsey Ladha & Co. v. Lakmichand 
Padamsey (19), where he says :— 
“Section 179 does not limiti the scope 
of s. 178, but saves a pledgeito the ex- 
tent of the pledgor’s own interest, not- 
withstanding the presence of invalidating 
conditions falling under one of the pro- 
visos to 8.178. In ‘other words, whenever 
he has an interest, the person; in posses- 
sion of the goods or documents has uncon- 
ditional authority to charge at! least that 
interest.” l 
The section does not refer to “posses-. 
sion” or to documents. But any person, 
having a limited interest in goods, may 
‘pledge them to the extent of that in- 
terest. | 


Assuming, therefore, that Kerr Tarruck. 


& Oo. do not come within the! provisions 
of s.178, had they a limited interest in 
the goods, which plaintiffs have not paid 
for, and to that extent at any ,rate is the 
pledge valid ?: They might ‘have had such 
an interest, by reason of cls..4 and Sof the 
agreement of 2ist July, 1927, if such 
clauses were intended to apply at all to 
a sale of ready goods, and by reason of 
their inchoate right of lien 'as unpaid 
vendors upon credit and that interest 


might have passed to the defendants’ as 


pledgees. 

Gunn v, Bolckow, Vaughan &'Co. (20) is 
an authority for the proposition that in the 
case of a sale upon eredit, the vendor's lien 


revives when the credit expires without pay- , 


ment having been made, and it makes no 
difference if thé- vendors have! negotiated 
the bills by means of which credit was 
given. The  plaintifis having: lost their 
right to immediate possession of the goods 


_ not paid for could not have maintained an 


action for them in conversion or detinue, 
which” is founded upon that right, even 
against a wrong-doer, Lord Vv. | Price. (21). 


(19) 40 Ind, Cas. 148; 42 B.’ 205; 19 Bom, L. R. 


" 1) (1874) 9 Ex, 54; 43 L, J. Ex, 49; 30 L. T. 271; 22 
W.R BIS 0° i 


i 
è 
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# 
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(20) (1875) 10 Oh. 4. 491; 44 L. J. Oh. 732; 32 L. T. 
1; 23 W. R. 739 


But the pledge itself was a wrongful con- 
version and plaintiffs’ right of action arose, 
therefore, at that time before the period of 
credit expired: M'Combie v. Davies (22), and 
the conversion would itself extinguish any 
right of lien apart from the fact that a right 
of lien lasts only so long as the lien-holder 
continues in possession. I am of opinion, 
therefore, that defendants obtained no right 
or interest by reason of s, 179. 

Upon the issue raised whether the plaint- 
iffs can maintain the action in view of 


their ‘non-payment of customs and other. 


charges for which they were liable to Kerr 
Tarruck & Oo., I find on the evidence that 
such dues were discharged as and when 
they arose by virtue of an agreement for 
adjustment of accounts made between the 
parties. 

For these reasons, I am of opinion that 
the defendants ought to succeed in this 
suit. Therefore, there will be a decree in 
their favour dismissing this suit with costs. 

A. Suit dismissed. 
ie (1805) 6 East 538; 102 E.R. 1393; 8R. R. 


CALCUTTA HIGH COURT. 

ORIMINAL Revision No. 49 oF 1929. 

l February 6, 1929. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Juatice 

: Graham, 4 
SURAJ MIA—2np PARTY— PRTITIONER 
' versus 
D. TULLOCK—lsr Party~Oprositn 
Party. í 
Criminal Procedure Code (Act V of 1898), s. 1b5— 


Dispute as to immoveable property—Tenant.of A : 


attorning to B—Tenants right to be maintained in 

possession—Proper order to be made—De facto posses- 

sion, importance of. ot 
In proceedings under s. 145, Criminal Procedure 


Code, all that the Magistrate is concerned with is, 


the actual de facto possession of the land in question. 


The mere fact that a tenant who is. admittedly in 

osgession has denied the title of the landlord and 
has attorned to a third party cannot affect the 
right ofthe tenantin a summary proceeding under 
g. 145 of the Code to be maintained in possession 
of the land of which he is in occupation. 


Where C a tenant of A attoraed to Band in 

roceedingsa under s.145, Oriminal Procedure Code, 
the Magistrate declared that A was in possegsion : 

Held, that the order of the Magistrate should be 


modified by declaring that A was in possession 


through C. 


32 E 

Rule againstan order of the Sub-Divi- 
sional Magistrate, Habiganj, dated the 30th 
October, 1928. ou er 


Messrs. B, Č. Chatterjt and Priyanath 
Dutt, for the Petitioners. 

Messrs. N. K. Bose, Ambica Pada Chowdh- 
-ury.and Prokas Chandra Mitter, for the 


Opposite Party, 


JUDGMENT. 
| ‘Graham, J.—This Rule was issued 
in connection with certain proceedings 
under s. 145 of the Code of Criminal Pro- 


-cedur in the Court of the Sub-Divisional - 


Officer of Habiganj in the District of Sylhet. 
Those proceedings related to a large tract 
of land comprising about 11,000 acres, part 
of which consisted of Tea gardens and part 
of forest lands. Two parties claimed pos- 
session of these lands, namely, the Baraoora 
Tea Company through Mr. D. Tullock of 
“Rashidpur Tea Estate, first party, and one 
Suraj Mia, alias Abdul Rahaman Choudh- 
ury and 27 other persons being the second 
party. Included among the second party 
there were some Tipras and the present Rule 
was issued in the interest of five of those 
Tipras. The 'Sub-Divisional Magistrate 
made a very elaborate and careful enquiry 
andon a consideration of the evidence, 
both oral and documentary, came to the 
conclusion that the first party was in pos- 
session of the disputed land and made an 
order accordingly. Thereafter some of the 
second party moved the Sessions Judge of 
Sylhet but the learned Judge rejected their 
application. The petitioners then moved 
this Court and obtained this Rule which was 
granted upon ground No. 2 as set out in the 
petition to this Court, which is in these 
terms'‘for that in view of the admitted facts 
that the second party—'Tipras—are in 
actual possession of a portion of the disput- 
ed lands by erecting their homesteads and 
cultivating jhums the order of the Magis- 
trate directing the first party to be in pos- 
session of the disputed- lands till evicted by 
a competent Court of Law is improper, 
illegal and without jurisdiction.” _ 

‘Tt appears that this same contention was 
urged before the Sessions Judge who, 
however, rejected “it on ground that the 
Tipras “had not claimed” possession as 
tenants of the first party but had put for- 
ward 2 claim to possession which was 
entirely inconsistent and mutually exclusive 
of the claim put forward. by the first party.” 
We do not think ‘that the view 
taken by the . learned Sessions 


. BURAT MIA V. D. TULLOOR, 


these 
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Judge can be supported. In proceedings 
under s. 145 ef the Code of Criminal’ Pro- 
cedure all that the Court is concerned with 
is the actual de facto possession of the-land 
in question. It does not appear to have 
ever been disputed by the first party that 
Tipras are, or ware at the 
date of the initiation of the proceed- 
ings in possession of certain punjis 


‘or homesteads, and of certain jhum land as 


tenants of the first party. Indeed that was 
also part of the case of the first party before 
the Sub Divisional Officer. It may be true 
that the Tipras did not ackncwledge the 
first party as their landlords and had 
attorned to the second party. That, how- 


ever, cannot affect the right of the Tipras ` 


in a summary proceeding of this kind to be 
maintained in possession of the land of 


wee 


which they were found to be in occupa- 


tion, 


So far as petitioners Nos. 3 to 7 are con- 
cerned this Rule must, therefore, be made 
absolute and the order of the Sub-Divisional 
Magistrate declaring the first party to bein 
possession of the disputed land is confirmed 
subject to this modification that, so far as 
the homestead and jhum cultivation in 
occupation of petitioners Nos. 3 to 7 at the 
date of the initiation of the proceedings is 
concerned, the possession of the first party 
is declared through those petitioners, 


The Rule is discharged as regards the 
ee other than petitioners Nos. 3 
to /. 


In view of the order which we have made 
petitioners Nos. 3to 7 will nos be liable 
for any portion of the costs awarded by 
the Oourt below in favour cf the first 


party. 
Suhrawardy, J.—I agree. 
A. Rule made absolute, 


+ 


x 
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MADRAS HIGH COURT. 
QO1vint Revisron Patition No, 1256 
oF 1927. 
October 12, 1928, 
.__Present:—Mr. Justice Devadoss, 
S. KUPPUSWAMI AYYAR—OowpraInant 
—~PETITIONER 
VETSUS 
Tur SEORETARY or STATE ror INDIA 
IN COUNOIL REPESENTED BY THE 
COLLEOTOR or SOUTH ARCOT— 
DEOREE- HOLDER — RESFONDENT. 

Criminal Procedure Code (Act V of 1898), s. 386 (3) 
—Sea Customs Act (VIII of 1878), s. 198—Smuggling 
of goods into British territory —Omission of Collector 
of Customs to report to District Magistrate—Issue of 
warrant by Sub-Magistrate—Warrant, legality of— 
Claim petition before District Munsif by third person 
—Question, whether can be raised—Cwil Procedure 
Code (Act V of 1908), O. XXI, r., 58—Power of 
claimant in execution proceedings to challenye vaii- 
dity of decree. i 

Certain goods were seized by the :customs autho- 
rities on the British frontier as having been attempt- 
ed to be smuggled into British: territory. The 
Sub-Magistrate was requisitioned toissue a warrant 
for attachment of a motor car of the smuggler, 
which was done. The car was ultimately sold. Cn 
a further requisition of the Custom Inspector, a 
warrant of attachment of immoveable property was 
issued under s. 386, cl. 3 of the Oriminal Procedure 
(ode. The District Munsif directed the attachment. 
Thereupon a third person filed a petition under O. 
XX1, r. 58, Civil Procedure Code, for release of the 
property on the ground that the property was his: 

Held, (1) that the omission of the Collector of Sea 
Customs to notify to the District’ Magistrate as 
required by s. 193, Sea Oustoms Act, did not operate 
to disentitle the District Magistrate or his subordi- 
nate to issue a warrant for attachment; [p, 35, 


col, Lj 

(2) that the warrant was nevertheless valid as a 
decree under s .386 (3), Oriminal Precedure Coda, 
and its validity could not be questioned before tke 
District Munsif under O. XXI, r. 58, Civil Procedure 
Oode. [ibid.] : 

It is open to a claimant under O. XXI, r. 58, 
Oivil Procedure Code, to challenge the validity cr 
legality of the decree or attachment in cases where 
there is no decree at all or where the Court which 
passed the decree had no jurisdiction to pass it or 
where the Court which tries to execute the decres 
has no jurisdiction to execute it. But where a decres 
prima facie is legal and nothing appears on ths 
face of it to be illegal, anything wanting in order 
to give jurisdiction to the Oourt which passed ths 

ecree cannot be raised before the executing Court. 
|p. 34, col. 2-] 

Petition under s. 115 of Acti'V of 1908 
and s. 107 of the Government of India Act 
praying the High Oourt to revise an order 
of the Oourt of the District Munsif, 
Ohidambaram,in M, P. R. No. 1050 of 1927, 
in E. P. R. No. 706 of 1927, ; 

Messrs. T. M. Krishnaswami Iyer and 
R. Somasundaram Iyer, for the Plaintiff. 

The.Government Pleader, for the. Re- 
spondent. 


CRDER.—The 


first point raised 
3 
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by Mr, Krishnaswami Aiyar is that Raju 
Naidu had no goods within the jurisdic- 
tion of the Chidambaram Divisional Magis- 
trate nor did he reside in it, and, therefore, 
the warrant issued by the Chidambaram 
Magistrate was without jurisdiction, It 
now appears that the Customs Officer ap- 
plied to the District Magistrate for 
action to collect the penalty imposed and 
he directed the Sub-Divisional Magistrate 
of Chidambaram to take the necessary steps. 
In order to decide the point raised by Mr. 
Krishnaswami Aiyar, it is necessary to have 
a finding on the question: 

“Had Raju Naidu any goods inthe Dis- 
trict of South Arcot about January, 
1927” ? 

The District Munsif will take such evi- 
dence as may be produced by petitioner and 
respondent and will submit his finding 
within a month. Objections in seven days. 





In compliance with the order contained 
in the above judgment the lower Court 
submitted the following l 

FINDING.—I am directed by the High 
Court by its order dated the 6th February, 
1928, to record my finding on the question; 
“Had Raju Naidu any goods in the District 
of South Arcot about J anuary, 1927?" 

* 


I have been directed to give a finding 
whether defaulter possessed any goods in 
January, 1927, and with reference to that 
matter, my finding: willbe that the de-. 
faulter Raju Naidu had only the goods, viz., 
A Ford Touring Oar bearing No. M.O. 
3363 and he had no other goods with him 
at the time, in the South Arcot Dis- 
trict. 





This petition coming on for final hearing 
on the 14th of September, 1928, the Court 
delivered the following , 

JUDGMENT. —This is an application 
to revise the order of the District Munsif 
of Chidambaram dismissing the claim 
patition of the petitioner. Some casas: vt 
saccharine were seiz3d on the oth May, 1926, 
by the Customs authorities at Kandaman- 
galam on the British Frontier. On 29th 
June, 1926, the Oollegtor of S3a Custom 
Madras. imposed a penaléy of Rs. 1,000 
under s.167,cl.8 of the.Saa Oustoma Act 
and. unders.7 of the Land Oustoms Act 
of 19240n Raju Naidu, the person who 
tried to smuggle the cases of saccharine 
into British territory. The order impos- 
ing the penalty was served on Raju 
Naidu on 1th July, 1926, Oa 20th 


ət 


July, 1926, the: Sub-Magistrate of Vanur 
was requisitioned by the Qustoms Authori- 
ties to issue a warrant for attachment 
of a motor car which was seized by the 
Customs Authorities on Sth May, 1926, 
along with the cases of saccharine. The 
attachment was effected on 17th -Septem- 
ber, 1926, under s. 3:6 of the Criminal 
Procedure Code- and it was, sold . on 28th 
January, 1927. On 19th January, 1927 a 
letter was addressed by the Inspector of 
Customs of Kandamangalam to the Dis- 
trict Magistrate of South Arcot to take 
action for realisation of the penalty imposed 
on Raju Naidu under s. 193 0f the Sea 
Oustoms Act. . Section 193 says: 


“When an officer of Sea Customs who 
has adjudged a penalty or increased rate 
of duty against any person under this Act 
is unable to realise the unpaid amount 
thereof from such goods, such officer may 
notify in writing to any Magistrate within 
the local limits of whose jurisdiction such 
person or any goods belonging to him 
may be, the name and residence of 
the said person and the amount of 
penalty orincreased rate of duty unreco- 
vered......° 


On the requisition of the Inspector a 
warrent of attachment of immoveable pro- 
perty of Raju Naidu was issued under 
s. 386, cl. 8 of the Criminal Procedure Code 
on 16th April, 1927. The District Munsif 
of Ohidambaram to whom the application 
was made directed the attachment and 
attachment was effected on 7th July, 1927, 
The petitioner filed a claim under O. XXI, 
T. 58, alleging that the property was his 


and that he was in possession ofit.. The ` 


District Munsif found that the petitioner's 
title was a bogus one and thai he was not 
in possession. The petitioner has filed 
this application against the order. l 

The first point of Mr. T. M, Krishna- 
‘swami Aiyar on behalf of the petitioner 
is that the District Munsif had 
no jurisdiction to attach the property 
alleged to belong to Raju Naidu on the 
ground that there was no proper decree. 
When this case came on some months ago, 
I directed the District Munsif to take 
evidence and record afinding on the ques- 
tion whether ‘Raju Naidu had.any goods 
belonging to him within the jurisdiction 
„of the District Magistrate of South Arcot. 
He had recorded a finding and the finding 
is that Raju Naidu was possessed of a 
motor car within the jurisdiction of the 
District Magistrate of South Arcot on the 
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date when the District Magistrate - was 
asked to move in the matter under s. 193. 
The contention on behalf of the Govern- 
ment is that an Executing Court cannbte 
go behind the decree and this petition is, 
therefore, unsustainable. On the other 
side it is urged that the Collector of Sea 
Customs did not notify to the District 
Magistrate of South Arcot as required by 
s. 193 and, therefore, the District Magistrate 
had-no jurisdiction to move in the matter 
and the issueof the warrant for attach- 
ment of immoveable property is not a 
proper warrantandthe application of the 
District Munsif was in execution of an 
invalid or illegal decree. The question 
for consideration in this case is whether 
the Magistrate who issued the warrant 
had no jurisdiction to issue the warrant 
and whether the District Munsif has juris- 
diction to execute the decree. It isfound ` 
that Raju Naidu was posseseed of im- 
moveable property within the lozal limits’ 
of the jurisdiction ofthe District Magis- 
trate of South Arcot cn the date when 
the application was madeto him and the 
action of the District Magistrate in direct- 
ing his subordinate the Sub. Divisional 
Magistrate of Ohidambaram to issue a 
warrant cannot, therefore, be said to be 
without jurisdiction. The question whether 
the District Magistrate was properly moved ' 
or not is I think not open to question 
in a claim proceeding under O. XXI, r. 58. 
The learned Government Pleader contends 
that it is not open to the claimant to 


‘challenge the validity or legality of a 


decree before he could establisn that he 
had possegsion ofthe property attached, 
I do not think it is a condition preced- 
ent in all cases for a claimant to show 
that he is in possession before he could 
attack the validity of an attachment. In 
cases where thereis no decree at all or 
where the Oourt which passed the decree 
had no jurisdiction to pass it, or where 
the -Court which tries to execute the 
decree has no jurisdiction to execute it, I 
think it is opentothe claimant to put 
forward the claim on those grounds. But 
where a decree prima facie is legal and 


‘nothing appears on the face of ito be 


illegel, I do not think anything wanting 
in order to give jurisdiction to the Court 
which passed the «lecree cannot be raised 
before the Executing Court. It is unneces- ; 
sary in this view to consider the cases 
quoted on both sides: Jalaluddin v. Mani- 
ram(1), Gadiraju Venkatappayya v, Kasara» 
(1) 60 Ind, Qas, 375; 2 P. LT. 275, 


i19 £.0, 1929 
bada -Venkatichalapathi ` Rao (2), Sami 
Mudaliar v. Muthiah Chetti (3), Kruthiventi 


errazu ‘V. Seetharamachandraraju '(4), 
emindar of Ettiyapuram v. Chidambaram 


. Chetty (5) and Arunachallam Chetty Ve 


Abdul Suban Sahib (6), 

It is urged forthe petitioner that the 
procedure obfaining in Oriminal Oourt 
is different from the procedura obtaining 
“in 8 Oivil Court and, therefore, in execu- 
tion in Oivil Court the question whether 
all the things necessary in order to give 
validity to a warrant could bs gone into 
in execution proceedings, I do not think 
the mere fact that the procedures are 
different is sufficient to giva jurisdiction 
fo the Executing Oourt when it tries 


summarily a claim petition, to go behind: 


what appears on the face of the decres. 
In this case as I have said a warrant was issu- 
ed by a Magistrate who had jurisdiction to 
issue it and the. warrant was properly press- 
nted under s, 386, cl. 3 of the Oriminal 
Procedure Code which Says : 
_ “Where the Courts issue a warrant to the 
Collector,...such warrant shall be deemed 
to bea decree within the meaning of the 


Oode of Oivil Procedure, 1908, and the - 


nearest Civil Court by which any decree 


for a like dmount could be executed shall, 


for the purposes of the said Oode, ba ‘deem- 
ed to be the Court which passed the decreas, 
. and all the provisions of that Code as to 
execution of decrees shall apply accord- 
ingly.” ~ 

rls: therefore, that the Magistrate 
ha 
warrant and the warrant issued under el. 3 
becomes thedecree of the nearest Civil 
Court. The antecedent defect in the 
procedure of the Oollector granting for 
argument’s sake it is a detect about which 
I wish to express no opinion at present as a 
civil suit is pending is not a ground which 
can be investigated in execution proceed- 
ings. 

The civil revision petition fails and is 
dismissed butin the circumstances with- 
out costs, 

Y. N. V. Petition dismissed. 


2) 99 Ind. Oas. 989; A. I. R.1927 Mad. 450, 

3) 69 Ind. Oas. 465; 16 L. W. 314; 43 M. L. J, 263; 
(1922) M. W. N. 597; A. I. R. 1923 Mad. 212, 

(4) 69 Ind. Gas 569; 16 L. W. 669; (1922) M. W. 
N. 728; A. I. R. 1993 Mad. 114. 

(5) 58 Ind. Cas. 871; 43 M. 675; (1920) M. W. N. 
460; 28 M. L. T. 15; 12 L. W. 217; 39 M. L. J. 293 

B.). 

c (6) 93 Ind. Oas. 356; 50 M. L. J. 232: (1926) M, W. 

‘N, 129; 23 L, W. ali; A LR. 1926 Mad, 429, 
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MADRAS tidi Court. _ 

O:vrit Reviston Patrrion No. 948 OF 1927... 

l January 10, 1929, 

Present;—Mr. Justice Venkatasubba Rao | 
and Mr. Justice Reilly. © = 
-KALLTIVA PILLAI alias SERNTHAYA ` 
PILLAI AND ANOTHER--DEFENDANTS i 


— PALITIONE RS 
VveETsSUSs 
RAMASWAMY PILLAI (Insane) BY WIFE. 
AND NEXT FRIEND, AND OTAARS— PLAINTIFE3 | 


AND DEFENDANT8— RESPONDENTS. 

Civil Procedure kah ct V of 1908), s. 115—Court- 
fee, order relating to 
Valuation Act (VII of 1887), s. 11, whether bars revis 
sional jurisdiction—Court Fees Act (VII of 1870), 3,7 
(iv) Aand(c),Sch. IT, Art. 17-A (1)—Suit to declare Will 
set up by defendants void and for cancellation of Will 
and registration—-Court-fee payable—V aluation of suit. 

Where an order sought to be revised under s. 115, 
Civil Procedure Gode, relates only to a question of 
Court-fee, the High Court can ordinarily interfere in 
revision only ifthe lower Court’s order is unfavour- 
able to the plaintiff. Butit can interfere with such 
an order even ifit isin favour of the plaintiff, if.a 
question of jurisdiction is involved. [p. 36, col. 1] 

The revisional jurisdiction is not excluded in such 
a case bys.11 of the Suits Valuation Act inasmuch 
as thet section has the effect of curing ‘the defect 
after a mistake in regard to jurisdiction is com- 
mitted and does not providethat a superior Court 
has no power to prevent beforehand a mistake 
from being committed. ‘fp. 36, col. 2. t 

Where a suit was instituted- for a A RE 
that a Will set up by the defendants was a forgery 
and could not prevail against a previous Will in tha 
plaintiff's favour and’ for cancellation of the Wil 
and of the registration: 

Held, (1) that the prayers relating to the cancella- 


‘tion of the Will and of the registration were un- 
necessary and superfluous and must be discarded: [pe ` 


,col, |, 

(2) that the case was governed neither by 8. 7 
(iv) A or . (tv) - (c) of the Court- Fees Act but by. 
Sch. IT, Art. 17-A (1) as a suit to obtain a declaratory 
Tibia where no consequential. relief was prayed; 
4 

(3) that it was not open to the plaintiff to place 
an ‘arbitrary value upon the relief he claimed but that 
he was bound to assess it, according to the market, 
value of his interest in the properties in question, 
which would-be the difference between the benefit 
he took under the previous Wills relied on by him, 
and the Will he attacked in this suit. [ibid.] , 

In deciding what the proper Court-fee Parable 
is, the Court must have regard to the substance of 
the thing and not to the mere form in which the 
relief has been prayed for, [ibid.] © 

Patition, under s. 115 of Act V of 1908 
ands. 107 of the Government of India 
Act, praying the High Court to revise an 
order, dated the 18th July; 1927,of the Court 
of the Sub-Judge, Tuticorin, iana O. M.P. 
No, 4 of 1927, ‘preferred against that 
of the Court of the District- Munsif, 
Srivaikuatam, dated the lst Ostober, 1926, 
and made in O. 8. No. 520 of 1923. 

Mr, A. Swaminatha Iyer, for the Pétitioners, 


Mr, K , R. Rama I yer, for the Respondents, 


evision—Interference —Suits | 


36 
Er . JUDGMENT. _. 
Venkatasubba Rao, d.—The ques- 
` tion ‘to be decidedfis, has, the suit been pro- 
perly valued for the, purposes of jurisdiction. 
The suit has been filed in the Court of 
the District Munsif and the defendants 
object that it is not the proper. Oourt and 
the QOourt having jurisdiction is the sub- 
Court. The facts of the case are that the 
plaintif, the Ist, the 2nd and defendant 
3rd “are sons of one , Perumal - Pillai. 
The lst and 2nd defendants it is said have 
put forward a Will which is alleged to 
be that oftheir father. The plaintiff says 
that this Willisa forgery and that there 
‘are previous -Wills which confer upon him 
a larger- benefit. He prays in his plaiat; 
first, that the Will may be declared to be 
a, forgery, secondly that the Will may be 
cancelled and thirdly, that the order of 
the Sub-Registrar registering the Will may 
also be cancelled. I may mention that 
it is alleged by the plaintiff that he and 
the 3rd defendant are in possession of the 
property. The District Munsif has held 
that he had no jurisdiction and directed the 
plaint to be presented to the proper Court. 
Thelearned Subordinate Judge set aside this 
order and holding. that the Munsif’s Court 
had jurisdiction remandedgthe suit to that 
Court for being*disposed of according to law. 
“A preliminary objection has been taken 
that no revision, pstition lies. Where the. 
order complained against relates only to a 
question of Oourt-fee it has been held 
that the High Court can interfere in re- 
vision ‘if the- lower Oourt’s order is un- 
favourable to the plaintiff. Venkata Ramani 
Iyer v. Narayanaswami (1), Karuppana 
Thevar v. Angammal (2) and Kulandai 
Pandichi v. Indram. Ramaswami (3). It has 
also ‘been held that ifthe order is favour- 
able to: the plaintiff, the High Court does 
not interfere with that order in the ex- 
ercise of its powers of revision. Muham- 
mad Elliyas v. Rahima.Bibee (4). In this. 
case, dealing firat with the question of 
Court-fee, the defendants say that a larger 
Court-fee is payable -than what the Sub- 
ordinate Judge has held is the proper 
fee. If the question is, therefore, one re- 
lating to Court fee alone, I .should refuse 
following Muhammad Illiyas v. Rahima, 
- (1) 87 Ind. Cas: 666; 211. W. 649; (1925) M. W. N. 
276: 48 M: L. J. 688; A. I R. 1925 Mad. 718. > 
-(2):96 Ind. Cas. 129; 23 L. W. 581; A. I. R. 1926 
Mad. 678; 5L M. L, J. 67. l | 
(3) 108 Ind. Cas 539; 51 M. 664; 27 L. W. 286; A. L 
R. 1928 Mad: 416; 55 M D. J. 345, x 
(4) 114 Ind; Cas, 8427 9.9L, W. 42A, T.R. 1929 
Mad. 191, ; he K} : 


` 
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Bibee (4) to set aside the order in the: 
exercise of our revisional powers. In this 
case the question is not only ons pf 
Court-fee but also of jurisdiction, The 
learned Advocate for the respondents, 
argues that our .revisional jurisdiction 
is excluded by s. ll of the Suits Valua- 
tion Act. I cannot agree with this con- 
tention. That section has the effect of 
curing the defect after a mistake in regard 
to jurisdiction is committed; it certainly. 
does not say that a superior Court has 
no power to prevent before-hand a mis- 
take from being committed. The learned 
Advocate relies upon Raman v. Secretary 
of State for India (5) which has no bearing 
on the powers of revision. Unders. llo 
of the Oode of Civil Procedure, therecan. ` 
be no doubt that we can interfere ina 
case of this kind. It is certainly our. 
duty to prevent a wrong assumption of 
jurisdiction by Courts Subordinate to us. 
The question is now settled by cauthority. . 
Vuppulurt Atehayya v. Kanchwmarte 


. Venkata Seetarama Chandra Rac (6) is a 


case on all fours and the preliminary objec- 
tion is overruled. 

In regard to the Court-fee payable, 
what is the proper provision applicable? 
Itis firstsuggested thats. 7iv Aofthe Court ` 
Fees Act applies. Ib: is obvious that it- 
does not as the suit is not for a relief com- 
ing within thatsection. The Will sought to. 
be cancelled is clearly nota document secur- 
ing money or property having money value, 

Next, it is suggested that s. 7 iv(c)is the 
section applicable. Itappliesif the relief 
asked for is declaratory decree plus con- 
sequential relief. In this case, can it 
be said that the plaint prays for any: 
consequential relief? 5.39 of the Specific 
Relief Act enacts that-any person against 
whom a written instrument is void or 
voidable may sue to have if adjudged: 
accordingly, The present suit is a suit 
of this description. The plaintiff asks that 
the Will may be declared void. 

That section further enacts, that in 
such a suit,the Court may in its discretion, 
adjudge the instrument void or voidable 
and order it to be delivered up and - 
cancelled. Inasuit rightly framed uhder - 
that section, it is the Court's function to 
Order the instrument to be cancelled; it. 
is nota part of the prayer in the plaint. 
Then again the section es on to say 
that if the instrument is one that has 


a 24 M. 427; 11 M. L. J. 315. 
6) 18 Tnd, Oas, 555; 39 M, 195; 13 M, Ia, T. 60; 24 M. 
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been registered under the Registration Act, 
the Court shall send a copy ‘of its decree 
to" the Registration Officer who shall note 
in his book, that the instrument has 
been'so cancelled. This again is nota 
relief which it is ths duty of the plaintiff 
to. sue for, but is the duty of the Court 
to grant. Now looking at the present 
plaint, it is thus:clear that' the prayer 
relating to (l) the cancellation of the 
Will and (2) the cancellation of the 
registration is unnecessary and superfiuous, 
in deciding what the proper Oourt-fee 
payable’ is, the Gourt must; have regard 
to the substance of the thing and not 
to the mere-formin which therelief has been 
prayed- for. Palaniappa Chetti v. Sithravelu 
Servai (7) and Venkata Ramani Iyer v. 
Narayanaswamt (1). Then again is it 
obligatory upon the plaintiff to have the 
‘Will set aside? For instance, if a person, 
who feels aggrieved by a Will sues for 
recovery of immoveable property covered 
by it which happens to bèin the posses- 
sion of a third party, claiming the property 
on the strength of that Will, can it be 
successfully contended that such a duit is 
‘governed not by theordinary 12 years 
period but that the plaintiff is first bourd 
to get the Will set aside within thé shourter 
period provided by Art. 91 of the Limitation 
Act? Such a contention cannot prevail. I 
am clearly therefore of the opinion that s. 7 
IV (c) does notapply. a 
. The provision that is, therefore, applicable 
is Sch, II, 17-A: (1) which applies to a‘ suit 
“to obtain: a declaratory decrée where mo 
consequential relief is prayed.” 

If this is thé ¢éorrect ‘view on the 
question of Oourt-fee how is the suit to 
be valued forthe purpose of jurisdiction ? 
It has been held that in: such a case, 
if is not open tothe plaintiff to place an 
arbitrary value upon the relief he claims 
“but that he 1s bound to assess it, according 
‘to the markst value of his interest in 
the proparties in question, Venkatache 
llam Pillai v, Srinivasa Aiyar (8) Chelasami 
Ratlayya v, Anne Brahmayya (3) and 
Vastreddt Veeramma v, Marupudi Butchiah 
(10) In this case what is ithe value of 
the interest that would be lost to the 


plaintif if the Will is left : outstanding?. 


That would be the. difference between 


` (7) 31 M. 14; 17.M.L, J, 478; 3 M. L. T. 8, 

(8) 75 Ind- Cas®115; 18 L. W. 399; (1923) M. W, N. 
747; A. I, R.1924 Mad. 84. 

(9) 9L Ind. Oas. 572; 49 M. L. J. 809; A. I. R, 1925 
. Mad, 1223. . ed ena be : 

(10) 101 Ind. Oas. 379; 50 M. 646; 25 L, W. 440; 52 
M, L. J. 381; AI R. 1927 Mad. 563. : 
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the benefit he takés under the previous 
Wills relied on by himand the Will he 
attacks in this suit. If this be so, it, is 
not disputed that the value of the suit 
would be far in excess of the pecuniary 
jurisdiction of the District Munsif's Court. 
I, therefore, set aside the order of tbe lower 
Court and direct the plaint to be sent to 
the District Munsif's Court for being return- 
ed by that Court to the plaintiff for presenta- 
tion to the proper Oouri, 

Each shall bear his costs of this revision 
petition. 

Reilly, J.—I agree that the preliminary 
objection that this petition is barred’ by 
8. Ll of the Saits Valuation Act cannot 
be upheld. In this petition we are asked 
to ravise the order of the Subordinate 
Judge. It cannot be said that the Subordin- 
ate Judge in this case, did not when hé 
was hearing thé appeal before him, exercisé 
on account of any over-valuation or under- 
valuation a jurisdiction which he‘had not 
got. He was bound to hear the appeal 
before him. Defendants Nos. l and 2 who are 
the petitioners here, want to escape by this 
petition the disposal of suit by a Oourt 
which has no jurisdiction. So far as the 
further objection goes, that we cannot 
interfere in revision under s.115 of the 
Code ofthe Civil Procedure with an order 
such as that made by the learned Subord- 
inate Judge, that is concluded by the 
opinion of the Full Bench in Vuppuluri 
Atchayya v. Kanchumarti. Venkata Seetara- 


On the main question it cannot be dis- 
puted, and I did not understand Mr. Rama 
Aiyerfor the plaintiffs seriously to dispute 
tnat the plaintiffs could have brought their 
auit solely fora declaration that the Will 
was not genuine. What I understand Mr, 
Rama Ayyar to contend was that his 
clients were at liberty to add prayers ‘for 
further relief, for cancellation of the docu- 
ment and for an order to the Registration 
Depariment, and those reliefs he represent- 
ed as consequential reliefs which wonld 
bring the suit within s. 7 (tv) (c), Court Fees 
Act. Ifthe suit could kave been brought 
legally for the declaration alone, then Ie 
think itisclear thathose-turther reliefs, 
evenif they could be prayed ‘for would 
not be conssquentidl reliéfs within the 
meaning of s. (tv)(c). Ifthey were con-® 
sequential reliefs within’ “that meaning ö 
then it is obvious that. s.: 42 of the 
Specific Relief Act would be abar to the 
suit being brought for a. declaration alone, 
as it clearly could be. Therefore whether 


ee ioe 
Hoa 
we 


TE 


additional reliefs or not makes no differen- 
ce. The suit is essentially as my. learned 
` brother has explained a suit for a declara- 
tion alone. That.. being. so, it must come 
under Art, 17-A (1) of Sch. II of the Court 
Fees Act with the result that the valuation 
for purposes of jurisdiction must be the 
market value of the property to the extent 
that the declaration for-which the plaintifis 
pray, ifthey obtain it would affect their 
interests. The result, therefore, is that, as it 
has been explained to us that the plaintiffs 
by ‘getting the declaration that this Will is 
not genuine Will improve their position to 
the extent ofabout a quarterofa lakh or 
atany rate of a sum .far in excess of 
Rs. 3,000, there is no question that the 
proper Court is the Subordinate Judge's 
Court and not the District Munsif's Court. 
1 agree, therefore, with the order proposed. 
by my learned brother. 
VNV. o, Order set aside. 
MADRAS HIGH COURT.. 
_ Orvin Raviston Partion No. 989 oF 1928, 
January 29, 1929. 
Present:—Mr. Justice Venkatasubba . 


Rao. 
DORAISWAMY MUDALIAR 
_ AND OTRERS— D&FENDANTS— 

PETITIONERS 

VETSUS 

THANGAVELU MUDALIAR 
. AND OTHERS— PLAINTIFFS 
RESPONDENTS i 

Limitation Act (IX of 1908), Sch. I, Art. 44— 
Court Fees Act (VII of 1870),.s. 7 (iv) A—Suit. by 
‘Hindu son to declare release deed executed by mother 
guardian during minority is invalid—Art. 41, whether 
applies—Valuation of  suitt—Court-fee payable— 
Revision—Order as to Court-fees in plaintiff's favour 
—Question involving jurisdiction—Interference—Civil 
Procedure Code (Act V of 1908), 8. 115. 

Where a Hindi son sued for a declaration that a 
release deed executed by his mother as his guardian 
during his minority by which’ she agreed to give 
up his rights in a partnership, was executed under 
undue influence and coercion and was, therefore, 
invalid, and for an injunction restraining the defend- 
ants from interfering with plaintiff’s participation in 
the partnership business : 

Held, (|) that Art. 44 of Sch I of the Limitation 
Act applied to the case as the relief was really 
one for cancellation of the release deed; [p. 38, col. 


2.) : | 

(2) that s. 7 (iv) A of the Court Fees Act applied 
and the Court-fee must be paid on the amount or 
value of the property for which the document was 
executed :, {p. 39, col, 1.] 


‘The: High Court will ‘interfere in respect of an 


order relating to Court-fees even in favour of the 
laintiff, where a question of jurisdiction is involved, 
fp. 38, col72.] 

Kalliya 'Pulai vy, Ramaswamy Pillai (1), .fol- 
lowed,. l À 


| |. BordféwAiny MUDALIAR Ý, THANGAYALU MUDALIAR, 
the plaintiffa hive put in these prayers for ` 


nership. 
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Petition under s. 115 of Act V ‘of 1908, 


‘ praying the High Gourt to revisean order 


of the Court of the District Munsif,. 
Madurantakam at Ohbingleput, dated the 


4th May, 1928, and made in O. S. No. 291 | 


of 1927 on its file.” 

Messrs. C. Narasimha Chariar and M. E. 
Rajagopala Chari, for the Appellants. 

Mr. Ramuriz Iyer, for the Respondents. 

JUDGMENT.—This petition raises a 
„question relating to Court-fee as well as 
‘urisdiction. The point in regard to Court 
ee having been decided by the lower Court 
in favour of the plaintiffs, the raason for 
my interfering in. revision is, that its 


decision is wrong on the questionof juris- 


diction. {See the judgment in Kalliya 


. Pillai v. Ramaswamy Pillai (1). l 


The plaintiffs allege in their plaint that 
theirfather entered into partnership with 
defendants Nos. 1 to 3 which was to remain 
in force till 1931, that after their father’s 
death in 1925, their mother agreed with the 
said defendants to release the plaintiffs’ 
rights inthe partnership and executed a 
release deed, dated the 10th of April, 1926. 
After the Ist plaintiff attained majority 
in 1927, this suit was filed for obtaining a 
declaration that the release deed is not 
binding upon the plaintiffs. They allege 
that the deed was brought about by fraud 
and undue influence and that their rights 
are not affected by the release deed. The 
plaintifis pray for a declaration that it is 
invalid and for an injunction restraining 
the defendants from interfering with their 
participation in the business of the part- 
The lower Court has held that 
the suit falls withins. iv (c) of the Court 
Fees Act, which relates to a suit. : 

“To obtain a declaratory decree or orde 
where consequential relief is prayed.” 

If this section applies, the plaintiffs would 
be at, liberty to value the relief at any 
amount fixed by them. In this ease they 
valued the relief at Rs. 2,100 and filed the 
suitinthe Oourt of the District Munsif. 

The question to bs decided is, are the 
plaintifs bound to get the release deed 
set aside? If they are, the form of the 
plaint may be disregarded, for in ,sub- 
stance, the relief claimed is one for can- 
eellation. The transaction was entered 
into by the mother of the plaintiffs as their 
guardian. Oan it be said that such a trans- 
action isan absolute nullity? In my opin- 
ion, Art.44 of the Limitation Act clearly 
applies. I am.not now concerned with 

(1) 119 Ind. Cas, 35; (1929) M. W. N. 286; 29 L, W 
584; A. I, R. 1929 Mad. 396, so ten eRe ha 
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eases which hava held, that in the case of 
alienations by managing meémbers of a 
Hindu co-parcenary, it is unnecessary to get 
the transaction set aside. The case relied 


upon by the lower Court Veeraraghavalu LA 


Sreeramulu, (2) is a case of this description, 
In the present case, I am not called upon 
to consider whether this decision is correct 
or.not. The alienation in question was 
made by the mother of the plaintiffs, their 
guardian under the Hindu Law. In sucha 
case the transaction is voidable and not 
void. Then again, the question does not 
arise whether Art. 44 does ‘or does not 
apply toan alienation by an unauthorised 
person. In this cass the complaint .in 
short - is that an authorised guardian effec:- 
ed an unauthorised transfer. An alienation 
bya guardian must be regularly set azide, 
SeeMudugula Latchiah v. Pally Mukkalinga 
. (3) Muthukumara Chetty v. Anthony Udayan 
(4), Kandasami Naicken v. I rusappa Naick- 
en (5) and Arumugam Pillai y. Pandigam 
Ambalam (6). I am, therefore, disposed to 
read the plaint as ifit contains a prayer 
for the cancellation of the release deed. 

‘In this view, the section of the Oourt 
Fees Act applicable is 7 (0); A. It Teacs 
thus:— 

“In a suit for cancellation of a decree 
for money orother property having a money 
value, or other document securing money or 
other property having such value, accorc- 
ing to the value of the subject-matter of 
the suit.” 

The words “securing money or other 
property” are not happy; but the question 
is: Is this ornota suit for cancellation cf 
a document securing proparty having 
money value? I think it clearly is. I 
have no doubt that the release deed in 
question is a document securing property; 
in other words, by that document, toe 
property covered by it is made secure to 
.the defendants. Can there be any doubt 
thata sale deed comes within'the terms of 
this section? She present instrumerct 
does not materially differ from a sale-deed. 
By that,the rights of the plaintiffs in the 
partnership and its property! have been 
traneferred for consideration to the defend- 
ante. The word “secure” may mean ac- 
cording to the Oxford Dictionary “to make 


(2) 112 Ind, Cas. 98; (1928) M. W. N. 389; A,1.R. 
1928 Mad. 816. 

(3) 30 M, 393; 2W. L. T. 351: 17 M, A J. 220: 
ML 24 Tnd, Cas. 120; 38 M. 867; 15N. L. T. 361; 29 

(5) re Ind. Cas, 664;.4) M. 102; 33M. L. J. 309. 

(6) 62 Ind. Cas 630; 40 M. L J. 475; 13 L. W. 416; 
29 M. DL. T. 255; (1991) M: W. N, 255. 
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the tenure of a property secure to a person’ 
Iam, therefore, of the opinion that the 
proper section applicable is 7 (iv) A. 

Tf that applies, what isthe proper valu- 
ation of the suit? The section says: 

“The value of the suit shall be deemed 
to be—if the whole decreeor other docu- 
ment is#sought to be cancelled, the amount 
or the value of the property. for which the 
decrees was pasted orthe other document 
executed.” 

What then is the valueofthe property 
for which the release deed was executed? 
It recites that the consideration paid to the 
plaintiffs’ mother i is Rs, 3,461-8. The plaint- 
iffs do not suggest in their plaint that this 
amount was notin fact paid. Their com-. 
plaint is that the deed is vitiated by fraud 
and undue influence and is even otherwise 
not binding upon them. [am disposed to 
read the plaintas meaning thet their rights 
which their mother gave up, are worth to 
them much more than Rs 3,461-8. It is 
notto be understood thatI decide that the 
plaintifis are precluded from proving that 


consideration did not pass either wholly or’ 


partly. At present [ am concerned with 
the plaint as it stands and Icanno' help 
thinking that, according to the plaintiffs, 
the property which their mother gave up 
that is, their interest in the partnership is 
worth to them more than the amount men- 
tioned in the deed. Ifthatbe so, the suit 
is beyond ths pecuniary jurisdiction of the 
District Munsitf. 

The order of the lower Court ig reversed 
andthe civil revision petition ia allowed. 
I direct the plaintto be forwarded to the 
District Munsif's Court for being returned 
by that Oourt to the plaintiffs for presenta- 
tion to the proper Court. 

The respondents shall pay the ` costs of 
this petition. 


V. N. V. Petition allow-d, 
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MADRAS HIGH COURT. 
Oivil Revision Putirron No, 258 or 1926, 
December 11, 192s. 

Present: —~Mr. Justice Wallace and 
Mr. Justice Madhavan Nair, 
MAN NARSWAMI AY YAR—DeErgnpant 
— PETITIONER 
rersue 
RAMASWAMI NAYAKKAN Mrwyor 
AND OTHERS—PLAINTIFF3—RESPONVENTS, 


Limitation Act (IX of 1908), ss. 6, 7—Decree in 
favour of minor plaintiffs represented, by , mother as 





next friend—Eldest son attaining majority, effect of . 


Pie La by mother ein execution—Limitation— 
Ss. 6, 7, applicability of. 


0 

In September, 1919, a monéy-decree was passed in 
favour of three .hinors represented by their mother 
as next friend. In: April 1921, while they were still 
minors, the mother made an infructuous applica- 
tion for execution. In July 1925 she filed a fresh 
application, but by that time two of the brothers 
had attained majority: z , 

Held, that in considering whether the application 
was barred or not, it was necessary to decide whe- 
ther the eldest brother had attained majority more 
than three years before the date of application and 
whether, he was such a person as could with or 
without the leave of the Court, have givena valid 
discharge without. the concurrence of the others and 
that ifan application by the eldeat brother on that 
date would not be saved by s. 7, Limitation Act, an 
application on that date by the next friend, could not 
be entertained. [p. 41, col. 1.] 

Sections 6and 7 of the Limitation Act would avail 
to sustain the operation of the Limitation Act in 
favour of an execution application put in by the 
next friend of a minor even though the subsequent 
application is by the next friend himself and is not 
putin within three years of the previous application, 
also by the next friend. - [ibid.1 

Sections 6 and 7 of. the Limitation Act 
‘import that during minority. the operation of the 
Limitation Act is suspended. [p. 41, col. 2.] 

To the decision of a question under s. 48 of the 
‘Oivil Procedure Code, the fact of minority is wholly 
irrelevant. [ibid, 
Petition, under s. 115 of Act V ef 1908 
‘ands. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the District Judge Court Madura dated the 
28th Javuary, 1926, and passed in A. 8S. No. 
t27 -of 1925, preferred against that of 
the Court of the District Munsif, Tiru- 
mapgalam, dated the 22nd September, 1925, 
and passed in. E. P. No. 598 of 1925, in 8. 0. 
No. £61 of 1919, 

Mr. K. V. Srinivasaiyer, for the Peti- 
tioner. 
`” Mr. R. Gopalaswami Iyyengar, for- the 
Respondent. F 

JUDGMENT.—This` civil revision 
petition is presented against the order of 
the lower Appellate Court allowing execu- 
tion to proceed in the following circum- 
stances. On the 29th September, 1919, a 
mcney-decree was passed in favour of three 
minor brothers represented by their mother 
as next friend. On the llth April, 1921, 
while they were still minors, the mother 
putinan execution petition which seems 
to have been infructuous. On the 14th July, 
1925, she put inafresh execution petition. 
By that time, two of the brothers had at- 
tained majority. The judgment-debtor 
contended that the execution petition was 
barred by limitation and that as two of the 
brothers had attained majority the eldest 
could give for all the three a valid discharge 
of the decree and that, therefore, the decree- 
holders could not avail themselves of the 
provisions of s. 7 of the Indian Limitation 
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Act. Both the lower Courts have held on 
the authority of Lakshmanan Chetty vV., 
Subbiah Chetty (1) that the eldest brother 
could not so give a discharge and, therefore, 
5. 7 could be availed of and the decree 
could be executed They did not go into 
the questions whether asa matter of fact-the 
eldest was the manager and as suchcould | 
give a valid discharge on account of all,” 
or as to whether a period of more than three 
years had elapsed between the date of 


_ attainment of majority bv the eldest con 


and the 14th July,1925. They decided the 
case on the pure question of Jaw laid down 
in Lakshmanan Chetty v. Subbiash Chetty(1). 
Now it seems to us clear that they are 
mistaken as to the scope of tkat ruling 
which is itself based on the Privy Council 
ruling in Ganesha Row v. Tulja Ram Row 
(2). The former lays down that 8 guardian 
ad litem or next friend of a minor cannot 
give a valid discharge for a decree debt 
except with Jeave of the Court notwithstand- 
ing the fact that he was the manager of the 
joint family of which the minor was a 
member. The points. to be noted in that 
case are that the father and the managing 
member died two months after the decree 
which itself was passed in October, 1913, 
‘that from the date of his déath until the at- 
tainment of majority by the eldest 
son in December, 1914, none of those 
‘who were jointly entitled to apply for the 
execution of the decree was in a position to 
give a’ good and legal discharge- for the 
debt and, therefore, time was not running 
against them until the disability ceased and 
that execution application was put in by 
the eldest brother within three years of the 
attainment by him of his majority. It was 
a clear case when s‘7 applied. It is true 
that the learned Ohief Justice goes: on to. 
Bay at page 925: aay 
“Seeing that one of the decree-holders is 
still a minor there is really no question of 
limitation arising in the case”. 
Since, however, the execution petition was 
put in within three years of the eldest son 
attaining majority that remark in so wide a 
form isobiier and not necessary for the 
decision of the case. It would ke 
of fact in the pre- 
sent case whether when the ‘e:dest son 
(1) 82 Ind. Cas. 782; 47 M. 920;20 L. W. 342; 47 
M. L. J. 389; (1924) M. W. N. 778; A. I R. 1925 
35 M. L. T. 92. : . 
(2) 19 Ind. Oas. 515; 36 M. 295; 17 O. W. N. 765:. 
11 A. L. J. 589:18 0 L.J.1;,15 Bom. L. a 626; 14 


M.L. T. 1; (1913) M. W. N. 575; 25 M. L. J. 150; 
40 A. 132 (P. C.). 
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attained majority he wasin a position to 
givea good and legal discharge of the 


- etree without the concurrence of the other 


decree-holders .and if he.‘could with or 
without leave of the Court do so, if may 
be that time would begin to run but we do 
not decide this point here finally but leave 
it open to the lower Oourt to give its own 
decision on this point. It will, therefore, 
have to be decided in this case whethar 
the eldest brother attained majority more 
than three years before July 14th, 1925, and 
whether if not, he was such a person as 
could with or without the leave of the 
Court givea valid discharge without the 
concurrence of the others and the case will 
have to, be decided in accordance with that 
principle. Olearly if an application by 
the eldest brother on July 14th, 1925, would 
not be saved bys. 7 an application on that 
date by the next friend could not be enter- 
tained, 

Another point was raised by one of us 
during the argument namely whether whan 
an execution application is not put in Dy 
the minor himself on attaining majority 
but by his next friend while he stillis a 
minor, ss. 6 and 7 of the Indian Limitation 
Act would avail to sustain the operation 
of the Limitation Actin favour of the exe- 
cution application put in by the next 
. friend and whether since the present 
application by the next friend was not 
put in within three years of the previous 
application also by the next friend 
itself would not be barred without pre- 


judice to the rights of the minor himself to . 


start execution after he had himself attain- 
ed majority. This point being taken up oy 
the learned Advocate for the petitioner he 
- argued that while the minor has the option 
if such a phrase may be used of a minor in 
such circumstances either to apply by his 
next friend or to wait until he attains 
mijorityif he chooses the former course 
the. ranning of limitation is not suspended 
in favour of his next friend although he 
may later on when he attains majority 
start execution petitions on his own account, 
R ported ralings on this point there are 
surprisingly few but we thinkthe poiat is 
concluded on the principle laid down by tas 
Privy Oouncilin Phoolbas Moonwar v. Laila 
Jogheshur  ,Sahoy (3), under the ald 
Limitation Act of 1859, The question 
there was whether the guardian of an 
infant could after one year from an order 
ona claim ‘petition bring a suit to set aside 
(8) L0. 236 at p. 243; 25. W. R. 285; 3 I. A. 733 
Sar.. P. Q. J. 573; 3 Suth, P, O. J..236, 
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theorder. Their Lordships held that he 
could and that the opposite contention 
was unreasonable in itself since it implies 
that the infant’s claim, which is admit- 
tedly not barred, was asserted too soon 
rather than too late, and it cannot be the 
policy of the law to postpone the trial of 
claims. This ruling which has been fol- 
lowed in Mon Mohun Buksee v, Gunga 
Soondery (4) implies that ss. 6 and 
7 of the Indiam Limitation Act import 
that during minority the operation of the 
Limitation Act is suspended, Since then 
the minor can apply within three yeara 
after attaining majority, he by his 
guardian or next friend can apply at any 
time before he attains majority, The pre- 
sent application will, therefore, be in time 
from this point of view because the 
Articles of the Limitation Act do not apply 
to it. 

It was argued for the petitioner, found- 
ing on the ruling in Ramana Reddi v. 
Babu Feddi (5), that minors are not 
exempt from the operation of s., 48 
of the Oivil Procedure Oode with 
its twelve years’ limitation period 
within which a decree must be executed, 
and that this implies that the running 
of time is not suspended against a minor. 
We donot think this inference is sound. 
Section 48 is nota rule of limitation and 
will notin this respect override s.7 of the 
Indian Limitation Act which definitely 
says that time will notrun. The applica- 
tion of s.7 ofcourse is to the psriods of 
time set out inthe Limitation Act itself, 
and it is such a period, namely that in 
Art. 182 with which we are here concern- 
ed. To the decision ofa question under 
s. 48 of the Oivil Procedure Code, the 
fact of minority is wholly irrelevant. The 
ruling in Klidindi Seetaramaraju. v, Veg- 
esana Subbarajzu (6) has been referred to 
but this really dosa not cover an application 
under s 7. 

We would, therefore, reverse the order 
of the lower Appellate Court aad direct 
it to re hear the petition in the light of 
Oosts will abide the 
result Fresh evidente may be taken if 
necessary. n 


-V.N V. Case remanded. 
@) 9 ©. 181; It ©. L. R. 3h; b Shome L. R. 


(5) 18 Ind. Cas. 586; 37 M. 186: 13 M. L. T. 79: 
(1913) M. W. N. 114; 24 M. L. J. 96. , 

(6) 70 Ind. Cas. 678; 45 M 331 at p. 368; (1922) 
M. W.N. 136; 30 M. L. T. 128; 42 M. L J, 262; 15 
L. W, 382; A.J. R. 1922 Mad. 12. 
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MADRAS HIGH COURT. 
Civit Apprar No. 109 or 1927. 
August 16, 1928. 

Present :—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
JANAPAREDDI VENKATAREDDI— 
CLAIMaNT No, 1—APPELLANT 

. versus 
dJANAPAREDDI ADHINARAYANA RAO 
. —Onarmant No. 2 BEING MINOR BY MOTHER 
AND GUARDIAN SARASWATAMMA— 
RESPONDENT, 
Land Acquisition Act (I of 1894),ss. 18, 30, 54--Dispute 
between rival claimants as to amount “of compensation 
-Reference to Sub-Court under s. 80—Value of lis 


less than Rs. 5,000—Appeal, whether lies to High 
Court or District Court—Decision, whether ‘award’ or 


‘decree’. 


The decision of a Subordinate J udge on a reference 
made by a Land Acquisition Officer under s. 30 of 
the Land Acquisition Actis not an award buta de- 
cree, and an appeal from sucha decision lies to the 
District Court and not to the High Court, where the 
_ subj ee of the lis is less than Rs. 5, 000. [p. 42, 
col, 

. Ramachandra Rao v. Ramachandra Rao (1), relied on. 

Appeal against the award, dated the 3Uth 
April, 1926, of the Court of the Subordinate 
Judge, Vizagapatam,in Original Petition 
No, 8 of 1925. 

Mr. Y. Suryanarayana, for the Appellant. 

Mr. G, Lakshmanna, for the Respondent. 

l ORDER, | 
Ramesam, J.—This is an appeal 
against the decision of the Subordinate 
Judge of Vizagapatam on a -reference to 
him under s.30o0f the Land Acquisition 

Act. The facts are as follows: — 
The Special, Deputy Collector, Harbour 


Acquisition, Vizagapatam, made his award. 


on 18th January, 1925. As to the apportirn- 
ment of one of the amounts he awarded, 
there was a dispute between two claimants. 
Without deciding their claims he referred 
the matter to the Civil Court unders. 30. 
The amount in dispute which was referred 
to the Subordinate Judge's Court was 
Rs. 1,349. A preliminary objection is 
raised by the Vakil forthe respondent that 
this appeal does not lie to the High Court 
but to the District Oourt of Vizagapatam. 
We think this objection is well-founded. 
‘After a reference unders. 30 is made to the 
QCivil Oourt the cecigion of the Cctirt cannot 
be regarded as an award under Part Ill of 
the Act. In the case reported as Rama- 
chandra Raov. Ramachandra Rao (1) their 
Lordships of the Privy Council observa 
that there aretwo perfectly separate and 


(1) 67 Ind. Cas. 408; 45 M. 320; 30M. L.T. 154: 26 
©. W.N. 713; 35 0, L, J. 545: 16 L. W. 1; (1922) M. W. 
N. 359: 20 A, L, J. 684; 43 M. L. J. 78; 24 Bom. L. R. 
963; A. T. R, 1922 P. G, $0; 49 I, A. 129 (P.O). 
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distinct forms of procedure contemplated 


. under the Actand where there is a dispute 


asto the relative rights of the persorfs 
together entitled to the money, the duty ` 
ofthe Collector 15" to place the money 
under thé control of the Oourt, and the 
parties then can proceed to litigate in the 
ordinary way to determine what their right’ 
and title to the property may be. How the 
proceedings were commenced is a matter 
that is not material, provided that they were 
instituted in the manner that gave the Court 
jurisdiction, for they ended in a decree 
made by the High Court and appealable to 
this Board.” 

These observations show that a decision 
on a reference under s. 30 was regarded as 
a decree and not as an award as then 
understood, and it attracted all the usual 
consequences of an appeal to the. High 
Court anda further appeal to the Privy 
Council like all decrees of Subordinate — 
Courts. Thatis, the view taken there was 
that if wasa decree governed by the Code 
of Oivil Procedure and the Civil Courts 
Act. If so, the subject-matter of the lis 
being only Rs, 1,349, theappeal from theSub- 
ordinate Judge does not lieto the High Oourt 
but only tothe District Court, bacause the 
value is less than Rs. 5,000. This was the 
view taken by our brothers, Davadoss and 
Jackson, JJ., in Mahalinga Kudumbon v., 
Theetharappa Mudaliar (2), 

I must allow the preliminary objection 


“ and direct the appeal memorandum. to be 


returned for presentation to tnae proper 
Court. Oosts will abide the result. 

Venkatasubba Rao, J.—The short 
question to be decided is, is the decision of 
the Court under s. 30 of the Land Acquisi- 
tion Actan award within the meaning of 
that Act. If it is, an appeal liəs to this 
Court under s8. 54; otherwise not. To ans- 
wer this question, we must have regard to 
the Scheme of the Act. If the Oollector 
decides as regards the persons to whom the 
compensation is payable, but any of the 
claimants is dissatisfied with that decision, 
the person so dissatisfied may require the 
matter to be referred by the Ocllector for 
the determination of the Oourt. Sestione 18/1) 
deals with such a Referancs, ` it runs 
thus:— 

“Any person whe has not accepted the 
award may, by written application tothe 
Collector, require that the nfatter ba referr- 
ed by the Collector for the determination of 
the Court, whether his objection be tothe 


(2) 115 Ind, Oas. 345; (1929) M. W. N. 62; 29 L. W. 
237: A. I. R.1929 Mad, 223, 
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measurement of the land, the amount of the 
compensation, the. persons to . whom it is 
payable, or the apportionment . of the com- 
E i among the poradne interest» 
ed. 

I have now referred to what happens 
when the Collector's award contains a decisi- 
on in: regard tq the persons to whom the 
compensation is payable. The Act seems 


to mealso to provide for a case where the . 


Collector’s award does not contain such a 
decision. Section 30 provides for that case. 
It is in these terms:—~ 


“When the amount of compensation has. 


been settled, under s. 11, if any dispute 
arises as to the apportionment of the same 
orany part thereof, or as to the persons to 
whom the same or any part, thereof is 
payable, the Collector may _ refor such 
dispute to the decision of the Court.” 

Here I. must notice a slight inconsistency 
in the Act.Section 11 enacts that the Collecto> 
shall proceed to enquire inter alia “into the 
respective interest of the persons claiming 
the compensation “and that he shall make an 
award dealing also with the question of the 


apportionment of the amount awarded; But: 


the Legislature seems to have overlooked 
that the word used in s. 11 is, “shall” and 
assumes in 8. 30 that the Oollector has the 
option either to decide that question himself 

or torefer it to the decision of the Court. 
This defect in the Act does not materially 
affect the, question before us, The referenca 
in the present case was made under s. 30 and 
the point we have to decide is, if the Court 
gives its decision on such a reference, is 
that adjudication an award or not? Itseema 
to me that Ramachandra Rao! v. Ramach- 
andra Rao (1)contains a decisive ruling on 
the point and that we can no longer be 
guided by the earlier decisions of the Indian 
High Courts. It must be borne in mind 
that. whereas Part I[{ of ths ‘Act uses ths 
word “award” to describe the adjudication 
of a Uourt, s. 30 and similar sections 
carefully abstain from the use of that term. 
‘Is this a matter of no significance í ? In the 
case to which I have referred, Lord Buck- 
masterin his judgment says, that there is a 
sharp, distinction between the itwo forms of 
procedure contemplated’ by tha Act. Oas 
of them relates to the fixing of! the amount 
of compensation and this ‘alone is describ- 
ed as being an award, Buta dispute bətweən 
the persons claiging compensation involving 
questions of’ title is a separate and distinct 
form of procedure and a decision i in regard to 
that, is not describsd as an award. It is ur- 
necessary for mə to enquire at proses whe- 
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ther when an award made by the Oourt under 
s. 26(Part III) contains an adjudication 
as to title, that adjudication is or is not an 
award... What the necessary implications of 
the judgment of Lord Buckmaster in this 
respect are, I do not at present propose to 
consider; it is sufficient in this appeal to 
say that the decision of a Court on a refer- 
ence under s. 30 is clearly not an award, I 
it is not an award, it follows that an appea 
to this Oourt does not lie under s. 54. 

I, therefore, agree in the judgment just 
pronounced by my learned brother. — 

V. N. V. Order accordingly. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 93 
oF 1926. 

October 12, 1928 
Present: —Mr. Justics Tiruvenkata 

Achariar.. . 
‘SOMU IYER—APPELLANT 
Vverius 
CHELLIAH PILLAI AND ANGTEHES— 
—~- DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 47, O 
XXI, r. 22—Order directing execution of decree 
without notice—Omission to state reasons, effect- -of— 
Order, whether void—Section 47, applicability of— 
Appealability of order. 

A decree-holder applied for execution of his decree 
both by arresting the judgment-debtor and attaching 
his moveables more than a year after the immediately 
preceding execution application and filed an affi- 
davit praying that the execution may be ordered 
without notice as required by O. XXI, r. 22, sub-r. 1, 
Civil Procedure Code. The Court acting under sub- 
r. 2 ordered notice and directed arrest and attach- 
ment without recording any reasons for ordering 
execution before issuing notice: 

Held, (1) that the order was not illegal merely 
because the Court had failed to record the reasons as 
required by sub-r, 2; [p. 44, col. 2.] 

(2) that the order of the lower Court wasan order 
falling within the terms of s. 47, Civil Procedure - 
Code, but did not amount toa decree as defined in 
s. 2, sub-s. 2, Civil Procedure Code, and was, there- 
fore, not appealable. [abid] 

An order in execution, to have the force of a decree, 
must not only relate to a question which falls within 
s. 47, Civil’ Procedure Code, but if must also deter- 
mine the rights of the partigs in regard to any matter 
in controversy between them as regards the decree, 
[p. 45, col. 1.] 

Srinivas Prosad Singh v. Kesho Prosad Singh (2), 
followed. 

Appeal agaiast an order of the District 
Court, Madura, dated the 8th Dacember, 
1925,in A. S. No. 778 0f 1925, preferred 
against that of the Court of the Dis- 


trict Manet Madura Town, in ŒE. P, 
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No. 850 of 1925, in O. 8, No, 311 of 1919 on 

the file of the District Munsif's Court, 

Manamadura,. 
Mr. L. Venkatanarasiah, for the Appel- 

lant. - = 

© Mr. B. Sitarama Rao, for the Respond- 


ents. 
JUDGMENT.—The appellant in this 
civil miscellaneous second appeal is the 
judgment-debtor in O. 8. No. 311 of 1919 
on the file of the Principal District Munsif 
of Manamadura and the respondent is the 
decree-holder therein. The. decree was 
transferred for execution to the Oourt of 
the District Munsif of Madura Town. On 
the 2ith October, 1925, the decree-holder 
applied for execution of the decree both by 
arresting the judgment-debtor and for 
attaching his moveables. This application 
having been putin more than a year after 
the immediately preceding application for 
execution ofthe decres, the decree- holder 
further prayed in an affidavit setting out 
the grounds therefor that’ the execution 
may be ordered as prayed without first 
issuing notice as:required by O. XXI, sub- 
y. l of r. 22. On this petition the 
Court made’ the following order on 26th 
October, 1925, ‘Notice and arrest and 
attach’, Itis clear that in ordering arrest 
and attachment without notice the Oourt 
acted -under sub-r. 2 of r. 22 of O. 
XXI but it failed to record its reasons for 
doing so. On the 27th October the judg- 
ment debtor was produced before the 
Court and he then applied for stay of pro- 
ceedings in the execution application in 
order to enable him to move the Appellate 
< Oourt as well as the Oourt which passed 
the decree and obtain a stay order from 
either of thoss Courts. In that application 
he alleged that the decree had been. satis- 
fied already and that the application for 


execution was made fraudulently. Oa the. 


9nd November, 1925, the stay applied for 
“was granted on cash security being farnish- 
ed and the judgment-debtor was then 
released from custody. Oatne ist Decem- 
ber, 1925, he presented an appealto the 
District Court of Madura against the order 
of the 26th October, 1925, ordering his arrest 
without notice. Thê only ground on which 
the validity of that order was questioned was 


that sne lower Court had no jurisdiction ~ 


to order his arrest without first issuing 
notice to him as required by r. 22 and 
that on that ground the order should be 
set aside. The D.strict Judge dismissed 
‘¢heappealon the.ground that the order 
appealed from isnot an-order under 8: 47, 
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Civil Procedure Oode determining any 
question arising between the parties and 
relating to the execution of the decree. Im. 
other worde,it did not amount a decree 
as defined ins. 2, subs. (2) of the Oivil 
Proçedure Code, Against that order this 
second appeal is preferred. 

On behalf of the appellant it is contend- 
ed (!) that the order of the District Munsif 
direciing the arrest of the appellant is a 
decree within the meaning of s, 2, sub cl. 2, 
Civil Procedure Oode and the District 
Judge, therefore, erred in not entertaining 
The District Munsif acted 
without jurisdiction in ordering his arrest.. 
ao first issuing notice to him under 
r, 22, i. oe . 

In my opinion both these contentions are 
untenable. < i 

To take the second point first under sub- 
r. 2 of r. 22 the Court may, withoct issuing 
the notics prescribed by sub-r. 1, order ex- 
ecution of a decree as prayed, if in its 
opinion it considers that the issue of such 
notice would cause: unreasonable delay or 
would defeat the ends of justice. The 
decree-holder expressly requested the Court 
to exercise its powers undér this sub-rule 
alleging the grounds, therefor, and the . 
Court granted that request butit failed to 
record its reasons for its order a3 required 
by that sub rule, It is contended for the ` 
appellants that the failure’ to record the - 
reasons makes the order void. The non- 
compliance with that requisite is in my. 
opinion 8 .mere irregularity and does not 
render the order void. I wish however, to . 
observe that, when any enactment requires 
the recording of reasons by the Oocurt for 
an order which itis empowered to pass it 
should not overlook that reqiisite but itis , 
bound to do so, The case may goup in 
appeal orrevision and- the Appellate Court 
should bein a position to kaow from the 
order itself the reasons for the lower Courts 
passing the order objected to and should 
not be left to surmise what those reasons | 
might be. In the present case, however, the 
affidavit of the decres holder which wes 
presented along with his application for 
execulion makes it quite clear thas the’ 
Court was invoked to exercise its powers 
under sub-r, 2 of O. XXI, r. 22 acd that it 
did so presumably on beingsatisfied with the 
allegations made therein by the decree- 
holder. This being the omly ground of 
appeal to the lower Appellate ‘Court, I 
think the conclusion of the learned District. 
Judge dismissing the appeal is correct 
whether or not the ground on which he 
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dismisseœ the appeal, namely, that the 
order does not amount to a decree. and 18 
therefore, not appealable, is !correct. . It 
follows that this second appealalsc in which 
the only question raised is that the arrest 
without notice is invalid under: O. XXI, r. 
22 must also be dismissed. The Full 
Bench case Rajagopala Aiyer v: Ramanuja- 
chariar (1) which was relied: on by the 
appellant’s Advocate in supportof the con- 
tention thatthe orderof arrest was void as 
no notice was issued to him as:required by 
r. 22 doesnot support his contention as 
the order of reference expressly excepts 
cases where the omission to issue notice is 
dus to the fact that sub-r. (2) ofr. 22 has beer 
applied, as it has been in the present case. 

It is also argued that if the. view taken 
by the District Judge that the order does 
not amount to a decree is wrong the appeal 
must be allowed and the case remauded 
to the lower Appellate Court. : That woula 
no doubt be necessary in a case where any 
question of fact has to be investigated. 
But inthis case if the decision is clearly 
right in law, thereis no need to send the 
case back because it may have been based 
upon a debatable point of law. : 

The question whether the order amounts 
to a decree and is, therefore, appealable was 
also argued before me on both sides. The 
order passed is no doubt one, which falls 
within the terms of s. £7 as an order relating 
to the execution of the decree. But it is not 
an order relating to the execution of the 
decree which amounts to adecree as defined 
ins.2 of the Civil Procedure Oode. The 
order to have the force of a decree must nat 
only relate to a question which falls within 
5. 47 but it must also determine the rights 
of the parties with regardto any matter in 
. controversy between them as' regards the 
decree. There are many orders passed 
under s. 47 which though they relate to 
execution are mere interlocutory orders 
which do not determine any rights but 
regulate the procedure as: regaris the 
steps which may be taken-in-aid of the 
execution of the decree. It could not be the 
intention of the Legislature to make every 
such order appealable as a decree. This 
point is considered by Mukerjee, J, in 
Srinivas Prosad Singh v. Kesho Prasad 
Singh (2) wherein the authorities bearing 
on the question are gonsidered by that 
learned Judge. The conclusion come to 


o 
(1) 80 Ind. Cas. 93; (1924) M. W.-N, 182; 46 M. L 
J. 104; 19 L. W. 179; 47 M. 288; A. I, R. 1924 Mad, 
431; 34 M. L, T. 37 (FB). ae 
(2) 12 Ind, Cas, 745; 14 O, Le J. 489, 
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be him is that. “Itis not every interlocutory 
order passed in thecourse of execution pro- 
ceedings even though it may decide any 
point oflaw which may arise incidentally 
is a decree but it must -be an order which 
must determine the rights of the parties in. 
controversy in the execution proceedings". 
I respectfully think that this is the right 
view. Otherwise as pointed out by the 
learned Judge every order in the course, . 
of an execution proceeding would be a 
decree and appealable as such and at 
every stage, the execution proceedings 
would be liable to be arrested by an appeal. 
Applying that test in this case the arder 
for arrest without notice is not a finalorder - 
and the fact that notice was ordered 
simultaneously with if shows that it was 
only an interimorder against which the 
judgment-debtor had dn opportunity of 
objecting when produced before the Court. 
It is on the order which is passed on his 
objection, whetberit upholds the arrests or 
sets it aside that it willbe the final order 
determining the rights of the parties with 
regard to the execution of the decree and 
only such an order will be a décree. The 
Court evidently was not prepared to release 
him without his furnishing security though 
he pleaded satisfaction of the decree; but 
before asking for an investigation of that 
question he hitaself applied for stay of 
further proceedings and the stay. was 
granted and he was released on his furnish- 
ing cash security on 2nd November, 1925. 
The appeal to the lower Court was not 
preferred from any later order passed by. 
the District Munsif, but only from the in- 
terim order passed by him on 26th October, 
1325. The further fact which is material 
to this case is that, after the disposal of the 
appeal by lower Appellate Oourt on.the 8th 
December, 1925, the execution application. 
and the objection petition putin by the 
judgment-debtor were taken up for trial 
by the District Munsif and by his order 
dated the 11th December, 1925, he disposed 
of the defendant's objection petition on ita 
merits... He heldthatthe alleged satisfaction 
of the decree could not beset up under O. 
XXI, r: 2 and that the decree-holder was en- 
titled to the amount claimed. In that view he 
ordered the amount- deposited in Court to be 
paid over to the decree-holder. No appeal 
appears to have been preferred against the 
order butthis appealis preferred by thejudg- 
ment-debtor on the 16th March, 1926, against 
the order of the District Judge dismissing 
his appeal against the interim order of the 
Districit Munesif pagsed on 26th October, 
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1925, on the ground that the order was 
vold as notice to the judgment-debtor 
which was not given was an essential pre- 
requisite. 

As I hold that the ¢tnterim order is not 
void and that this appeal must be dismissed 
it is unnecessary to consider how the adjudi- 
cation by the District Munsif on the merits 
of the case will be affected if the decision 
in this appeal had been that the interim 
order of arrest without notice is void. This 
appeal is dismissed with costs. 

VN. V. Appeal dismissed, 


i 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 291 or 1928. 
April 30, 1929. 

Present:—Mr, Justice Waller and 
. Mr. Justice Pandalai.. 
PEDDA KONDAPPA—AppELLANT 
~ VETSUS 
GANNE PULLAPPA AND otHErs— 

PETITIONERS— RESPONDENTS. ! 
, Provincial Insolvency Act (V of 1920), s. 9—Ad- 
judication based on act of insolvency not relied on in 
petition, whether legal, f 

A person cannot be adjudicated as an insolvent at 
the instance of his creditors on an act of insolvency 
not relied on in the application against him.’ 

Where the act of insolvency alleged inthe credi- 
tor's application for adjudication was the sale of 
property to a person who was not a creditor but 
the Court found that an act of insolvency had been 
committed because the alleged insolvent had pre- 
ferred some of the creditors by paying them off out 
of the proceeds of the sale: 

Held, that the order of adjudication was, un- 
sustainable. 

Appeal against an order of the District 
Court, Anantapur, dated the 22nd Febru- 
ary, 192%, in Insolvency Petition No, 28 of 


l 1927, - 


Mr, V.S. Narasimhachari, for the Appel- | 


lant. 
Mr, S, Ranganatha Iyer, for the Respond- 


ent, 
JUDGMENT. 

Waller, J.—I am inclined to take 
the view that the appellant has been 
adjudicated on an act of Insolvency not 
relied on in the epflication against him. 
The act of insolvency alleged in the applica: 
tion was the sale of the property 
to a person who was not a creditor. That 
might have been an act of insolvency with 
reference tos. 53 0f the Act. What how- 
ever, the Judge.found was that an act of 
insolvency: had been committed because the 
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appellant had preferred some of fhe credi- 
tors by paying them off out of tha proceeds 
of the sale. That seems to me to bea very 
different matter, : The petitioning creditors 
did not put it forward. It was the appel- 
lant that put it forward as a defence. ; 
would dismiss the application, allow- 

ing theappeal with costs. 

Pandalai, J.—I agree. 

ve N.Y, Application aismissed, 
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MADRAS HIGH COURT. 
Lserrers Parent Arpzat No. 112 or 1926. 
November 14, 1928. 
Present:—~Mr. Justice Wallace and Mr. 


Justice Tiruvenkata Achariar. 
DONEPUDI SUBRMANNYAM— 
PrLaINTIFF--APPELLANT 
TETSUS 
NUNE NARASIMHAM AND OTRERS 
—DEFENDANTS— RESPONDED Ta. 

Provincial Insolvency Act (III of 1907), s. 16— 
Provincial Insolvency Act (V of 1920), s. 28-—Civil 
Procedure Code (Act V of 1908), O. XXI,r. 68—Suit 
by attaching creditor to set aside order in claim 
proceedings—Insolvency of judgment-debtor—Leave of 
Court, whether essential—Want of leave, effect of— 
Decree, whether nullity. 

A suit by an attaching creditor under O. XXI, 
r. 63, Civil Procedure Code, for a declaration that 
certain property belongs to the judgment-debtor who 
has been adjudicated an insolvent, ir’ which no 
relief is sought against the insolvent-debtor but in 
his favour and to which neither the debtor nor the 
receiver is a necessary party, cannot be held to be a 
suit falling under s. 16 (2) of the olc Provincial 
Insolvency Act or s 28 (2) of the present Act so as 
to require leave of the Court to be obtained before the 
[p. 50, col. 2.] 

Further, even if leave is necessary the lack of is 
does not cut at the root of the Court's jurisdiction 
to entertain the isuit. [p. 51, col, 1.) 

Per Wallace, J.—Section 16 (2) (b) of the Provincial 
Insolvency Act of 1907 prohibits without leave 
of the Court a creditor from commencing anv suit 
or other legal pro¢eeding which would by its’ nature 
hamper or affect prejudicially the administration of the 
insolvent estate by the insolvency Court in the insol- 
vency proceedings. Unless the suit or other legal 
proceeding thus interferes with the Insolvency pro- 
ceedings, there is no reason why the Insolvency 
Court should have control over its institution. [p. 
48, col. 2.] - e ` 

A (Osurt is said to be acting without jurisdiction 
not only when it has no power or authority to hear 
and determine the cause at all, but also when in 
the exercise of its autlfority to decide, it acts or 
decides erroneously, [p. 55, col. 2.] 

The question whether a suit could be maintained 
without the leave of the Insolvency Court does not 
affect the competency of the Qourt to try the suit, 
but only a question which might be raised for 
determination in the suit. [ibid,] 
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An order passed by a Court in a matter over 
which it had jurisdiction against a person who is 
made a party to the proceedings in which the order 
is passed is not open to attack collaterally in a 
sulsequent proceeding asa void order. [p. 57, col. 2.| 

Nune Narasimham v, Donepudi Subramaniam, 38 
Ind. Oas. 446, affirmed. 

Letters Patent appeal against the judg- 
ment of Mr. Justice Phillips, dated the 
5th January, 1926, and passed in Second 
Appeal No. 938 of 1923and reported as 98 Ind. 
Oas. 446 preferred against a decree of the 
Court of the Subordinate Judge, Bezwada, 


in Appeal No. 176 of 1921, perferred against. 


that of the Court of the District Munaif, 
Bezwada, in O.8. No. 111 of 1920. 
Mr. B. Somayya, forthe Appellant. ; 
Messrs. T. M. Krishnaswam2 Iyer and B.C, 
Seshachala Iyer, for the Respondents. 


JUDGMENT. | 

Wallace, J.—This Latters Patent 
‘appeal is against the judgment of Phillips, 
J. insecond appeal dismissing the plaint- 
iff's suit. 7 
The lst defendant held a decree against 
defendants Nos. 2 to 4, In execution of 
that decree he applied for attachmentot 
certain properties, The attachment was 
ordered on 22nd June, 1915, and- was 
effected on 25th June, 1915. Between these 
dates on 24th June, 1915, an insolvency 
petition was presented by defendants 
Nos. 2 and 3.. An adjudication followed on 
16th November, 1915. Plaintiff, alleging 
a saleof these properties to him by defend- 
ants Nos. 2? to 3 on lith March, 1915, had 
filed a claim petition against the attach- 
ment on 28th July, 1915. That was allowed 
on 8th November, 1915. On 31st March, 1916, 
lst defendant sued to set aside the order on 


“the claim petition making the plaintiff 


and the insolvent parties but not joining 
the Official Receiver, His -suit failed in 
the trial Court, but he succseded in tha 
District Oourt on appeal, and a second 
appeal to the High Court was dismissed. 
The plaintiff then in 1920 brought the 
present suit todeclare the decreeof tha 
District Court void because incompetent. 
` His grounds are two: first, that the valua- 
tion ofthe lst defendant’s suit was beyond 
the jurisdiction of the District Courtin 
appegl,and secondly, that the Ist defend- 
ant’s suit was within: the ‘mischief of s. 48. 


- (2) (b) ofthe Provincial Insolvency Act 1IL 
cf 1907 which was then in force and that. 


since leave of the Insolvancy Oourt had. 
not been obtajned . neither the District 
Munsit’s Court nor the District Court had 
jurisdiction to entertain the suit. Plaintif 
lost in the original. Gourt, won in the Ap- 
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pellant Court, lost again before Phillips, J., 
and now appeals. < 

The first ground of attack on Ist de. 
fendant’s suit ‘seems to me without sub- 
stance. Nodoubtin that suit the value 
of the decree which Ist defendant was 
seeking to execute against the property 
declared’ to be ‘the plaintiff's was over 
Rs.5,000 butthe value of the property it- 
self was said to be Rs, 4,000. The valna- 
tion of the appeal wasclearly the value not 
of the decree but of the property sought 
to'be recovered to satisfy the debt. The 
District Oourt, therefore, had jurisdiction. 
In any case itis clearly a matter which 
cannot now be urged in a collateral pro- 
ceeding. Noobjection was taken before 
the District Court at the time of hearing of 
the appeal. Therefore, under s. 11 of the 
Suits Valuation Act the objection could 
not be taken in appeal from the District 
Court. <A fortiori it cannot be taken in a 
collateral proceeding. ` 

The second point' is one on which re- 
liance has been placed by the appellant. 
It depends on the interpretation of s. 16 
(2) (6) of the Provincial Insolvency Act III 
of 1907, the terms of which, sofar as is 
relevant to tkis case, are that ‘on the 
making of an order of adjudication,...no 
creditor to whom the insolvent is indebted 
in respect of any debt provable under this 
Act shall, during the pendency of the 
insolvency ‘proceedings, have any remedy 
against the property of the insolvent in 
respect ofthe debt or commence any suit. | 
or other legal proceeding, except with the 
leave ofthe Oourt. The question is whe- 
ther this prohibition covera the Ist de- 
fendant’s suitto set aside the order on the 
claim petition. The suit was admittedly 
filed after the adjudication and without 
leave of the Insolvency Uourt. The insol« 
vency proceedings are still pending, 4 

Clearly the language of the prohibition 
isnot intended to have such a ` wide’ 
meaningas it might imply. “Shall not 
commence anysuit or other legal proceed- 
ings’ cannot mean that every creditor of: 
aninsolvent after adjudication cannot file 
a suit or take legal proceedings against 
any one at all, What then is the nature 
of the restriction which this section seeks 
to impose ? Clearly at all events the suit 
or legal proceedings must have some rela- 
tion 10 the insolvency. The language used’ 
is the same asin, and has been taken from 
s. 9 of the English Bankruptcy Act of 
18383, but there is a dearth of authority as 
to the meaning of it The only useful- 
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cases from English Courts brought to our 
notice are three. In In re Wray 


(1). North J., held that this prohibition 


under s. 9 does not stand in the way of' 


proceedings being taken against an ingol- 
vent under the Dabtors Act. This was 
followed in In re Edye (2) and in In re 
Smith Hands v. Andrews (3) in which 
latter case Kekewich, J, whose judgment 
was 
phrase in s, 9 ‘in respect of any debt’ as 
meaning ‘in thesense of being intended to 
enforce payment of that debt. That, if I 
may say so with respect, gives a common- 
Sense interpretation to the section; that is, 
the prohibition is against a creditor en- 
forcing against his debtor dehors the in- 
solvency proceedings payment of his debt 
after his debtor has been adjudged insol- 
vent, unless and until he has obtained leave 
of the Insolvency Court. The object clearly 
is to prevent an inselvent being harassed 
by extraneous proceedings elsewhere, when 
his liabilities vis a vis his creditors, are the 


subject of proceedings in the Insolvency 


Court since all efforts by creditors after an 
adjudication to obtain payment of their 
debts should be taken in the insolvency 
Court and should be under the control of 
and be dealt with by that Court. It may be 
noted that while s. 28 of the new Provincial 
Insolvency Act V of 1920 corresponds to 8. 
16 of the ola Act, s. 29 which follows s, 10 
(2) of the Bankruptcy Act of 1883 has 
been introduced to allow of similar order 
for stay of a suit already begun and pend- 
ing on the date of adjudication, and in 
| that section the language used is “pending 
against the debtor”. I think the same idea 
ri be imported into the,old s,16 (2) 

b). 

Of rulings in this country on the exact 
meaning of the prohibition in s. 16 (2) (b) 
there are none which have been brought 
toour attention except Vasudeva Kamath 
v. Nattoji Lakshminarayan Roa (4) with 
which I shall deal later. There are other 
rulings wherein the section or the same 
wording ins.17 ofthe Presidency Towns 
Insolvency Act (III of 1909) has been in- 
variably applied in practice to suits in 
which the judgment-creditor is seeking 
directly to recover hi? debt from .his judg- 


(1) (1887) 36 Gh. D. 138; 56 L. J. Ch. 1106; 57 L. 
T. 605; 36 W. R. 67 

(2) (1891) 63 L. T. 762; 39 W. R. 198. 

(3) (1893) 2 Oh. 1; 62 L. J. Oh. 336; 2 R. 360; 68 
L. T. 337; 41 W. R. 289; 57 J. P. 516. 

(4) 59 Ind. Cas, 442; 42 M. 684; 36 M. L. J. 453; 
9 Ja, W. 479; 26 M, L, T, 20; (1919 M, W, N. 612, 
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ment-debtor: see Cuddappah Ghouse Khan 
v. Balasubba Rowther (5), Inre Dwarkadas 
Tejbhandas (6), Panna Lal Tassaduq Hus- 
sain v. Hira Nand-Jiwan Bam (7) and 
Umar Sharif v. Jwala Prasad .(8) or to 
execution proceedings against theinsolvent: 
see Haswara Aiyar v. Govindarasutu Niadu 
(9). I have myself in an unreported case 
O. R. P. No. 170 of 1426 so applied it 
to a suit to recover a debt following 
Cuddappah Ghouse Khan: v. Balasubba 
Rowther (5) and the case in In re Dawarka- 
das Tejhbandas (6). My general conclu- 
sion then is thats. 16 (2) (b) prohibits with- - 
out leave of the Court a creditor from 
commencing any suit or other legal pro- 
ceeding which would by its nature hamper 
or affect prejudicially the administration 
of the insolvent's estate by the Insolvency 
Court in the insolvency proceedings. Un- 
less the suit or other legal proceeding thus 
interferes with the insolvency proceedings, 
there is no reason why the Insolvency. 
Court should have control over its institu- 
tion. <A party's ordinary civilright should 
notbe reduced unless by clear statutory 
authority. 

Two points then fall to be decided, first 
was the lst defendant’s suit one which 
falls within the prohibition in 6. 16 (2) fb) 
so interpreted and secondly, if it does, does 
the fact that leave was not obtained entail 
a total want of jurisdiction in the Court 
which decided it? The answer to point No. 1 
depends on a consideration of the nature 
of lst defendant's suit. By the order on 
the claim petition the property had been 
declared‘to be not the property of the in- 
solvent at all from the date of the transfer 
to: the plaintiff namely, 11th March, 1915. 
Therefore, neither on the date of the insol- 
vency petition nor on.the date of the ad- 
judication was this property. the property 
of the insolvent. The adjudication, there- 
fore, did not vest this property in the Offici- 
al Receiver, On the date of the Ist defen- 
dant’s suit it was the property of the plain- 
tiff vesting in him alone. The lst defen- 
dant sued to have it declared thai the pro- 
perty was not the plaintiff's but was the 


(5) 105 Ind, Cas. 109; 53 M. D. J. 412; 26 D. W. 
318: A. I. R.1927 Mad. 925; (1998) M. W. N. 192; 51. 


M. 833. 
yo) 31 Ind. Oas. 948; 40 B. 235; 17 Bom. L. R. 
(7) 102 Ind, Cas. 37; 8 Lah. 593; 28 P. L, R. 634; 
A. I. R. 1998 Lah, 28. 
© 79 Ind, Cas, 662; A. I. R. 19% Nag. 300; 21 N. 


L. R. 9. 
(9) 31 Ind, Oas. 192; 39 M. 689. 
*Gince reported as 113 Ind, Gau, 530 —[Ed-] 


| o n o> 
119 I. O. 1929 
property’of the insolvent and available fer 
his decree. A perusal of his plaint Ex. G 
will show thatit asserted in effect not that 
the sale to the plaintiff was a real transfer 
though fraudulent, but that it was a sham 
transaction, no consideration having passed 
and the possession still remaining with the 
vendors, and that, therefore, the property re- 
mained the property of the ‘vendors in spite 
of thesale, But 1 do not think that makes an 
essential difference to the legal position. 
' The suit proceeded and had to proceed on 
the footing that: the property was not tke 
property of the judgment-debtor, unless 
and until the contrary was proved. Sò 
long as the sale stood unavoided by proper 
proceedings the propérty did not vest in 
‘the Official Receiver, nor could he have 
taken possession of it. 
As noted, the lst defendant's suit was 
dismissed in' the trial’ Oourt and decreed 
in the Appellate Court. The appellase 
` decree (Ex. G-2) declared that the insol- 
vent's rights to the suit property was estab- 
lished and that the property was liable to be 
attached in execution of the Ist defendant's 
decree. It is clear that that the suit was not in 
terms a suit by a creditor against his judg- 
ment-debtor to enforce payment of his 
debt, noris the declaration which the lst 
defeadant obtained by his decreas the sort 
of declaration which could have been ob- 
tained by him collaterally in the insolven- 
cy proceedings. It is no doubt the casa 
that as this alleged sham sale was within 
two yeara ‘prior to the insolvency patition 
the Official Receiver might have moved 
under s. 36 of Act III of 1907 to have it de- 
clared void‘ against him. But that to my 
mind is not exactly the same relief as was 
sought for by the lst defendant in his suit. 
It has to be remembered, for example that, 
` if the adjudication was for any reason an- 
nulled the result of any successful motion 
by the Official 'Raceiver to have this sale 
set aside would not enure'to the benefit of 
individual creditors and would not for the 
‘Ist defendant's purpose take the-place of 
the décrea which he obtained. He had to 
be prepared or thought it necessary to be 
prepared for such a contingency by seek- 
ing, the decree which he obtained. There- 
fore, he was not to my mind seeking in his 
suit a relief which he could have obtained 
in the insolvency proceedings itself. By 
supporting 4 motion under s. 36 by the 
Official Receivér the exact relief he sought 
could not have been, obtained by him in 
the -insolvency proceedings, It may bs 
noted further-that this is nota suit in whien 
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the insolvent's” “estate is involved or 38 


likely to be involved in defence or in cost8- 
Tt is réally a suit prosecuted by the Ist 


'' defendant on behalf of the estate and either 


‘at his own costs or at the cost of the holders 
of the property. . Neither the insolvent nor 
the Official Receiver is really 'a necessary 
party to it. Again the Ist defendant's suit 
is not one which could have been filed and 
conducted by the Official Receiver himeeff. 
A suit to sət aside an order on a claim peti- 
tion must be brought by the’ party against 
whom the order has been made or by’ his 
legal representative, Tho Official Receiver 
isin no sense the legal representative of 
the lst defendant. This is nota suit to re- 
cover assets in the hands of third ‘parties, 
such as was the suit in “Sanyasi Charan 
Mandal v. Krishnadhan Banerji (10). ‘It is 
a suit to declare that the’ property in the 
hands of third parties is part of. the assets 
of the insolvent and no more. Hence the 
Ist defendant’s suit cannot be considered 
to be of such a nature as would hamper 
or prejudicially affect the administration of 
the insslvency and therefore, on the lines I 
have laid down above it was not a suit for 
which the leave of the Court under s. 16 
(2) (b) had necessarily to be obtained. 

The learned Judge, whose decision is now 
under appeal has, no doubt, held to the con- 
trary, but if 1 have read his judgment 
aright he did so with some hesitation. He 
felt himself pressed by the decisions of two 


` Benches of this Court in Vasudeva Kamath 


v. Nattoji Lakshminarayana Rao (4) and 
Mariappa Pillai v. Raman Chettiar (11). 
The case in Mariappa Pillai v. Raman 
Chettiar (11) is the converse ofthe present. 
There the claim of the person who claimed 


the property attached by the creditor was. 


dismissed and the suit was filed to’ estab- 
lish his claim. It was held in effect 
that the dismissal of ths claim only 
availed for the benefit of the successful 
parties ‘to the ‘claim’ ‘petition-’ and 
not for the benefit ofthe Official Receiver 
and that, therefore, the property did not 
vest in ‘the Official ‘Receiver unless: and 
until he himself avoided the transfer, The 


‘appeal, which was’ by~the purchaser from 
‘the Official Receiver, was dismissed by -the 


High Gourt on the ground that the dis- 


-missal of the claim did not amount to an 


(10) 67 Ind. Cas. 121; 49 C. 560; 30 M. L. T. 228; 
20-A. L. J. 409; 24° Bom. L. R. 700; 35 O. L. J. 498: 
43 M. L. J. 414; (1922) M. W. N. 364: 26 Q. W. N, 


os Boj. 536; Awl. R. 1922 P. O. 37; 49 LA, 


108 (P. ©). 
(1) 52 Ind, Gas, 510;'42 M, 322; 10 L. W, 5% 
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avoidance of the transfer by the 
Official Receiver, that such avoidance 
can only be by motion under s. 36 of the 


Act and that, in the absence of such - 


avoidance a purchaser from the Officiel 
Receiver has no locus standi, thatis, the 
Official Receiver cannot by proxy attack a 
fraudulent transfer in collateral proceed- 
ings. This does not seem to mea decision 
which affects the present case. The 
succersiul attaching creditor in the claim 
petition was not the appellant and his rights 
were not under consideration. As I read 
the decision it does not mean that a suit 
like the present is not maintainable without 
leave of the Court, which is the proposition 
at present under discussion. 

Asto the case in Vasudeva Kamath v. 
Natioji Lakshminarayan Rao (4) it was 
there held that a suit under s. 53 of the 
Transfer of Property Act to set aside a 
` transfer as in fraud of creditors cannot, 
aiter an adjudication, be instituted without 
leave of the Court. The discussion is 
meagre and the decision rests on a proposi- 
tion that such a suit by a judgment credi- 
tor would enable him to obtain satisfaction 
of his decree out of the property declared 
in the suit to be the property of the in- 
solvent. With respect I donot think this 
iga correct statement. A suit under e. 53 
of the Transfer of Property Act proceeds on 
the footing that there has been a transfer 
although fraudulent, that is, the property 
has passed from the judgment-debtor. The 
decree in the suit will not declare that 
the. property transferred is not the 
property of the transferee but that 
the transferee's rights are postponed to the 
rights of the creditors, who are entitled to 
have their debts satisfied out of it first of 
all; if any balance of money or property is 
lett by the creditors after satisfaction it 
will go not to the judgment-debtor but to 
the purchaser. Asis indicated in Mariappa 
Pillai v. Raman Chettiar (11) the decree in 
such a suit does not enure forthe benefit of 
the Official Receiver, who must himself 
move under 8, 365 if he wants the transfers 
set aside. Ido not, therefore, see why the 
insolvency Court should require to ex- 
ercise any control over such a suit, at 
least until after it Bas reached the stage 
of a decree and.execution is being taken 
out against the property. If the principles 
to be beld applicable to the present suit 
which I have stated are correct, then the 
,decision in Vasudeva Kamathv. Nattoji 
| Lakshminarayan Rao (4)-has been set -out 
jn too broad terms, hutin any. case it is 
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distinguishable from the present suit as , 


not being a suit to set aside an order on 4 
claim petition. l 

It may be noted that even if the applicae 
tion of s. 16 (2) (b) is restricted to the 
extent which I have indicated, there will 
undoubtedly still be cases of hard- 
ship, as has been in fact recognized 
in several of the reported cases already 


quoted. Where a creditor files his suit in , 


ignorance of the adjudication, and the 
Court is equally ignorant itis undoubtedly 
hard that,the plaintiff's suit should be dis- 
missed when later on the adjudication 
comes to light. However the balance of 
authority isin favour of that view and I 
am not prepared at present to canvass it. 
But it is an added reason why one should not 
enlarge thescope of the prohibision more 
than is absolutely necessary on a reasonable 
interpretation of the section, and for this 
reason also I would restrict its application 
to cases where the creditor is suing directly 
to recover his debt from the insclvent. It 
will. be particularly hard to enlarge the 
scope of the prohibition and apply it to a 
suit like lst defendant's where the creditor 
must by force of r. 63 of O. XXI file his suit 
to set aside the claim order within one year 
of that order. He has, therefore, 20 time to 
waste or time to wait until he sees whether 
the Official Receiver is going to move under 
s. 36 or not. For the reasons above given, 
I would hold that lst defendant’s suit was 
not one for which leave of the Court was 
necessary under s. 16 (2) (6). On this 
finding the discussion of point (2) becomes 
academic but I shall deal with it shortly. 
Before doing so, 1 shall deal first very 
briefly with an argument which has been 
put forward by Mr. T. M. Krishnaswamy 
Iyer for the respondent, namely that the in- 
stitution of a suit by an unsuccessful 
claimant is not a‘commencement’ of a suit 
but merely a continuation of ths original 
claim proceedings. It has no doubt been 
held so for certain purposes, for example 
lis pendens and Court-fees: see Krishnappa 
Chetty v. Abdul Khader Saheb (12) and the 
Privy Council ruling in Phul Kumari v. 
Ghanshyam Misra (13) but that isa proposi- 
tion which is easily pressed tco far. It 
seems tome contrary to the spiritas well as 
the letter of s. 16 (2)(b) that a scit, should 
‘commence’ at some time earlier than the 
filing of the plaint init. If this argument 


e 
(12) 25 Ind. Cas. 11; 38 M. 535; 26 M. L. J. 449, 
(13) 35 0. 202; 7 O.L. J. 36; 35 I. a. 22; 12 C. 
W.N. 169; 10 Bom. L. R. 1; 17 M. L.J, 618; 2 M. 
L. T, 606; 14 Bur. L, R. 41; 9 A, L, J. 10 (P. Q). 
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is accepted, an appeal, for example, against 
the decision in a suit would not require 
leave although the result of it would be just 
‘as hampering‘to the insolvency proceédings 
a8 the original suit itself. Ifthe nature of 
the claim suit be examined, it is also clear 
that it is not entirely a continuation of tae 
claim; it embraces something more, Tae 
claim enquiry merely settles whether tre 
claimant is in possession of the property on 
his own behalf or on behalf of the judgment 
debtor; but the claimant in his suit has to 
establish the right which he claims to the 
property; that is, the question of title is 
also raised for decision. The suit is, 
therefore, really in parta new legal pro- 
ceeding, and is not entirely restricted to 
the questions within the scope of the claim’ 
enquiry. I am not, therefore, . prepared to 
accept this argument. | 

The final question is whether, if leave is 
necessary, the lack of it cuts at the root of 
the Court's jurisdiction to entertain the 
suit. The balance of authority is in favour 
of the position that where leave has not 
been obtained before the suit was begun, 
it cannot be subsequently obtained: see 
Inre Dwarkadas v. Tejbhandas (6) and 
.Cuddappah Ghouse Khan v. Balasubba Row- 
ther (5). The former of these decisions 
refers to the similar wording under s. 17 


of the Presidency Towns Insolvency Act.. 


In Haswara Atyar v. Govindarajulu Naidu 
(9) it was clearly held that the omission 
to get leave. is fatal. A ruling in Panna 
Lal Tassaduq Hussain v. Hira Nand Jiwan 
fam (7) categorically lays down that initial 
absence of leave is fatal to the suit, even 
_ when both the plaintiffs in the suit and 
the Court are in ignorance of the adjudica- 
tion. It admits that such a ruling will 
work hardship. The learned. Judges in 
Cuddappah Ghouse Khan v. Balasubba Row- 
ther (5) and Umar Sharif v. Jwala Prasad 
(8)indicate that for such a hardship the pre- 
sent s. 29 may be a remedy but the learnad 
Judges in Panna Lal Tassaduq Hussain v, 
Hiranand Jiwan Ram (8) will not allow 
even that. So far as direct authority goes 
16 is, therefore, against the romark of Phil- 
lips, J., that in cases under this section 
‘it has been held and consistently held that 
& suit instituted without leave can be vali- 
dated by obtaining leave subsequently. 
Much discussion at tke bar has been de- 
_ voted to argument from analogies, but I 
must confess tat I find such analogies of 
little use. The wording of the section to 
be interpreted in the case of such analogies 
is, of course, different and it is on the exact 
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wording of this section that we have to. 
make up cur minds. The language em- 
ployed in the consideration of the points at. 
issue in some ot these rulings at times falls 
it appears to me, into tautology. If some 
preliminary sanction or leave is essential 
before the Court can try a suit, then of 
course the Court has no jurisdiction with- 
out it, while if that preliminary can be 
‘waived’ then it does not affect the jurisdic: 
tion. That seems to me merely saying. the 
same thing in two different ways. I there- 
fore do not propose to discuss here the 
‘essential nature’, for example, of leave un- 
der s. 12 of the Letters Patent, or the sanc- 
tion which has to be obtained under .s,, 92 
Civil Procedure Code, or of a notice under 
O. XXI, r. 22, in an éxecution petition, 
since to attempt to interpret other sections 
which different wordings only inereases 
difficulties and is more of a danger than a 
help. I would say this, however, on this 
point that the prohibition in s. 16 is direct- 
ed not to the Court but to the party,. and 
that therefore. when the party was wholly 
ignorant of the adjudication it is difficult 
to penalise him for not bringing to notice 
a matter of which he was wholly ignorant. 
It surely has not to be Jaid down that every 
person suing in the capacity of a creditor 
mustadd to his plaint a verification that 
his debtor has not yet been adjudged an 
insolvent. What is required is: that -a' de- 
fence by way of a plea of want of leave 
shall not be denied to the debtor in the 
suit if he really has been adjudicated in- 
solvent, and, if he does raise the defence of 
want of leave, then the Court shall dismiss 
the suit or permit it to proceed upon termas; 
but if he does not raise the defence; it 
appears to me the proper order would be to 
rule that the objection has been waived and 
cannot be later pressed. There is not real- 
ly here any inherent want of jurisdiction. 
The prohibition is merely a restraint on 
the exercise of jurisdiction, and is a matter 
of procedure, In any case it appears to me 
that the party who isreally restrained by 
s. 16 (2) (6).is the party who is in a position 
then and there to collect his debt and. who 
is actually trying by means of. the suit or 
legal proceeding to do 80° < 
. For the reasons given above I would no 
interfere with the decision given by the 
learned Judge and I would dismiss this 
appeal with costa. ; : 
Tiruvenkata Achariar, J.—The 
questions raised in this appeal relate’ to. 
the scopes and effect of sub-s. 2 of s, 16 


of the Provincial loselvency Act of 1907. ` Io 


\ 

:52 
execution of a money decree which the 
lst respondent had obtained against defen- 
dants Nos. 2 to 4, he attached on the 
25th June 1915, certain properties as be- 
longing to his judgment-debtors. There- 
upon::the.appellant preferred a claim to 
those properties on the 28th July, 1915, the 
claim being based on a sale-deed executed 
in his favour by the judgment-debtors on 
the: 11th March, 1915. The claim was allow- 
ed onthe êth November, 1915 and the 
properties were released from, the attach- 
ment. On the 16th November 1915 respon- 
dents Nos. 2 and 3 were adjudged insol- 
vents. On the 3ist March, 1916 the Ist res- 
“pondeot filed a suit under O. XXI r. 63 
Civil Procedure Code impleading as defen- 
dants therein the appellant and respondents 
Nos. 2 to:4, In that suit he prayed for a decree 
declaring that the attached property be- 
longed to his judgment-debtors, defendants 
‘Nos. 1 to 3 in the suit and was liable to be 
attached in execution of the decree obtain- 
ed by him against them. The Official Re- 
ceiver was not made aparty to that suit. 
The trial Court dismissed the suit but on 
appeal to the District Court of Kistna, that 
decree was set aside and a decree was 
passed in favour. of the lst respondent as 
‘prayed with costs. From the appellate 


‘ .decreea second .appeal was preferred to 


the High.Court which was dismissed. The 
appellant then brought the present suit in 
the District Munsif’s Court of Bezwada ix- 
pleading. as defendants not only respondents 
Nos. 1 to 4:;who were the other parties in 
the previous suit but also the Official 
Receiver of Kistna as the 5th defendant. 
In ‘this suit he prays for a declaration that 
the decree in the previous suit is null and 
void and for an injunction restraining the 
lst respondent from executing the decree. 
-His case is that the decree inthe previous 
uit which was brought by the Istres- 
. pondent against him was passed without 
‘jurisdiction. As respondents Nos. 2 and 3 
. had already been adjudged insolvents that 
suit could not-be filed without the leave 
of the €ourt obtained therefor under 
‘gs. 16 (2) of the Provincial Insolvency Act 
“1807 and assuch leave was not’ obtained 
the Court had no jurisdiction to entertain 
it and.the decree passed therein is null and 
void notwithstanding that no objection 
was raised. in-that suit itself to its main- 
tainability on the ground of ' want of leave 
‘of the.insolvency Court under. s. 16 (2) of 
the Act. -The -trial Court dismissed the 
: guit.” On appeal: therefrom the Sub-Court 
uot Kistna set aside that decree and passed a 
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decree in plaintiff's favour as ‘prayed’ 
Against that decree the Ist respondent 
preferred a second appeal to this Oourt 
which came on for hearing before Fhillips.J* 
The learned Judge held that the (plaintiff- 
appellant) is not entitled to the declaration: 
asked forand that his suit must be dis- 
missed. 

This appeal is filed under the Letters 
Patent against that judgment. The main 
questions considered by the learned Judge 
are (1) whether the present suit instituted 
by the lst respondent was one for the filing 
of which the leave of the insolvency Oourt 
was necessary and (2) if so whether the 
fact thatno leave was obtained therefor 
would render the decree passed in the suit - 
a nullity. : 

On the first question the learned Judge 
holds that it was a suit falling with- 
in s. 16 ofthe Provincial Insolvency Act 
and that the leave of the Court should have 
been obtained for instituting the same. 

On the 2nd question he holds that the 
absence of leave did not affect the inherent 
jurisdiction of the Court to try thə suit. A 
suit instituted without leave can be vali- 
dated by the leave being granted subse- 
quently. The absence of leave may be put 
forward as a defence to the suit butif the 
defendant dees not raise that defence, he 


. must be deemed to have waived it and a 


decree passed after sucha waiver cannot 
be deemed to be a nullity. He further ob- 
serves that the decree obtained by the 
appellant (Plaintiff) only gives him a dec- 
laration and that he cannot eXecute it 
against the insolvent. He holds also that 
the Official Receiver was not a necessary - 
party tothe previous.suit and the only re- 
sult of his not being made a party thereto 
is that he is not bound by any decree 
passed therein. l l 

The questions which arise for considera- 
tion are: — 

Was leave of the insolvency Court under 
s. 16 (2) of the Provincial Insolvency Act of 
1907 necessary for the commencement of 


-the suit brought by the Ist respondent 


to contest the order passed in the appellant's 
favour allowing his claim to the properties 
attached by the former as judgment credit- 
or of the respondents Nos, 2 to 4? 

2. If such leave was necessary, does the 
fact that the suit “was instituted without 
leave render the decree passed therein 4 
nullity ? g 

After a full consideration of the ar- 
guments on both sides, I am of opinion that 
both the questions shouldbe answered in 
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the negative, With reference to the first 
question thé nature of the suit has to be con- 
sidered. It is as pointed out by Phillips J. 
a*suit under O. XXI r. 63 Civil Procedure 
Oode. Suchasuit whatever may be the 
form of relief prayed in itis really a suit 
to set aside a summary order passed ina 
claim proceeding which if not set aside 
by the aggrieved party by bringing a suis 
to establish the right which he claims to the 
property in dispute becomes conclusive as 
between the claimant and the attaching 
decree-holder as to the title of the property. 
See Phul Kunwari v. Ghanshyam Misra, (13}. 

Under Art. Ll of the limitation Act the 
suit has to be brought within one year 
from the date of the summary order. 
Where the claim has been allowed the suit 
canhe brought only by the attaching cre- 
ditor and in sucha suit he acts only for 
himself and not on behalf of the creditors 
generally and any adjudication passed 
therein will be binding only as between 
him and the claimant. It will not affect 


the rights of the other creditors or of ths 


Official Receiver in whom the judgment- 
debtor's estate has vested either prior to tha 
institution of the suit or subsequent thers- 
to. It has also.peen held that .to sucha 
suit brought by an attaching creditor the 
judgment debtor is not a necessary party 
nor the Official Receiver where the judg- 
ment-debtor has been adjudged an insol- 
vent after the summary order has been 
. passed. SeeGhasi Ram v. Mangal Chand 
(14) and Annapurni Ammal v. Subramanian 
Chettiar (15) which is a decision of Wallis J. 
‘(as he then was) and Munro, J. The usual 
relief claimed in such a suit is a declara- 
tion that the property attached was ths 
. property of the judgment-debtor and not 
that of the claimant. The attaching decres 
holder cannot in that suit pray for any 
further relief. If he succeeds in getting 
the declaration that the property belongs 
tothe judgment-debtor he hasthereafter to 
apply to the Court executing the decrees 
to proceed further on his application fcr 
execution, the obstacle in the! way which 
was created by the order allowing the claim 
having been removed. [tis only in such 
an application when made the judgment- 
creditor seeks relief against the proparty of 
the judgment-debtor. The institution of 
the suit under O. AKALI 63 is mərely for 
the purpose of removing the obstacle which 
® 


i da 98 A. 4l; A. W.N. (1905) 172; 2°A, La ce 
(15) 31 My 347; 4 Mi Le T, 197... 
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lies in the wayof his makingsuch an applica-. 
tion and the suit is not one in which any 
relief is sought against the property of 
the judgment-debtor, This is the view 
taken by Phillips, J., himself in the order 
appealed from. I respectfully think ‘that 
the logical consequence of this view is to 
hold that the suit brought by an attaching 
craditor under O. XXI, r. 63 is not one. 
which comes within the purview of s. 16 
(2) ofthe Act. But the learned Judge is 
of opinion that though the suit does not 
seek any remedy against the property of 
the insolvent, it is a suit in respect of 
what is alleged to be the property of the 
insolvent and, therefore, it appears to come 
within themeaning of s. 16 (2) and. that 
the leave of the Court should be obtained. 
That such- a suit in so far as it prays for 
a declaration that the attached property 
belonga to the judgment-debtor is. not 
obnoxious to s. 16 (2) is supported by the 
case in. Annapurnt Ammal v. Subramanian 
Chettiar (15) already referred to. In that 
case, the judgment-debtor was adjudged 
an insolvent during the pendency of the 
claim proceedings. The claim being allow- 


ed the attaching decree-holder sued under 


s. 283, Oivil Procedure Gode (now O. XXI, 
r. 63) making the Official Receiver also 
a party.. An objection was taken to the 
maintainability of the suiton the ground 
that as the insolvent’s property has vested 
in the Official Receiver, “he alone could 
bring a suitand that the suit by the attaching 
creditor was not maintainable. The objection 
was overruled, the learned Judges observ- 
ing that the decree-holder against whom 
the order has been passed had a statutory 
right of suit to sətaside the order passed 
in the claim proceeding. The Official - 
Receiver is not a necessary party to such 
a suit. As tothe relief the plaintiff is 
entitled to, they observe as follows :—“The 
decree-holder, however, after the judgment- 
debtor's insolvency is not entitled to a 
decrees declaring the property liable to be 
attached, but he is entitled to a decree 
declaring that the property is that of the 
judgment-debtor.” See dnunapurnt Ammac 
v. Subramanian Chettiar (15). Though in 
that case the question did not arise under 
s. 16 (2) of the Provincial Insolvency Ast 
of 1907 as the Insolvency took place before 
that Act was passed yet, I respectfully 
think that the distinction wnich the learned 
Judges draw batween granting a mere 
declaration. that” the property belongs to 
the. judgment-debtor and granting a fur- 
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ther declaration that the property is liable 
to attachment is one which is equally ap- 
plicable to s. 16 (2) of the Act of 1907. In 
the previous suit brought by the attach- 
ing decree-holder, he got both those de- 
clardtions. But for his purposes it would 
have been quite sufficient if the declara- 
tion that the property belonged to the 
judgment-debtor alone is maintainable, It 
may also be pointed out that asthe Official 
Receiver: was also a party to the suit in 
Annapurnt Ammal v. Subramanian Chettiar 
(15) the declaration that the property was 
liable to attachment ought not to be 
granted asafter the adjudication of the 
judgment-debtor the judgment-creditor 
has no right to attach the property but 
will be entitled to such relief ashe can 
get in the insolvency procsedings, and that 
portion of the decree which would be bind- 
ing on the Official Receiver as a party 
to the suit had, therefore, to be struck 
out. Butin the previous suit with which 
we are here concerned, the Official Re- 
ceiver was no party and the ‘declaration 
that the property was liable to be attached 
in execution of the plaintiff's decree will 
not affect the rights of the Official Receiver. 
_ Turning to the provisions of s. 16 (2) 
I am unable to find anything in it which 
brings a suit underO. KAI, r. 63 within 
its purview. It provides that on the mak- 
ing of an order of adjudication :— 

1, All the properties of the insolvent shall 
vest in the Court or the Receiver, >` 

‘2. No ereditor of an insolvent in res- 
pect of any debt provable in the insolvency 
has during the pendency of the insolvency 
proceedings any remedy against the pro- 
Dery of the insolvent in respact of the 

ebt. 

3, That no such creditor can commence 
any suit or other legal proceeding except 
with ihe leave of the Court and on such 
terms as the Court may impose. Does the 
suit under O. XXI, r. 63 infringe any of 
these provisions ? It is clearly not a suit 
for the recovery of any property vested in 
the Receiver. According to the order on 
the claim petition if not set aside, the pro- 
perty did not belong to the judgment 
debtor, : Secondly, the asking for a declara- 
tion that the property belonged to the jud g- 
ment-debtor is not asking for a relief 


against the property of the judgment- 


debtor. To determine the nature of the suit 
we have to look at the relief which is prayed 
for in the suit and not to tke ulterior ron- 
sequences that may result from the grant- 
ing of the relief. This is the view taken in 
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(15), which is already referred to. But as 
against this view, the case in Vasudeva 
Kamath v. Nattoji Lakshminarayan Réo 
(4) is relied on. In that case certain 
creditors of the insolvent sued under s. 53 
of the Transfer of Property Act for setting 
aside a sale of property which had been 
made by debtor prior to his insolvency.. 
Wallis, O. J. delivering the judgment of 
the Court held that the suit fell within the 
purview of s, 16 (2), The learned Ohief 
Justice observes that under the ccrrespond- 
ing provisions of English Law, a judgment- 
creditor may sue in respect of his debt 
alone and obtain satisfaction for it. If the 
same rule is to be applied to a suit by the 
judgment-dreditor under 53 of the Transfer 
of Property Act, it follows that if he obtains 
a decree in his favour he can aleo enforce 
it in those proceedings. That would clearly 
bring the suit within the purview of s. 16 
(2) under which a creditor has no remedy 
against the property of the judgment- 
debtor. But the learned Chief Justice says 
further ‘even as regards a suit by a creditor 
who wasnot a judgment creditor, to declare 
a transfer void against creditors generally. 
I think the words of the sub-seztion ‘or 
commence any suit orother legal proceed- 
ing’ are sufficiently wide to covez a suit to: 
make property available as the property of 
the judgment-debtor and to forbid the 
institution of such a suit as this without 
the leave of the Court’. In taking this - 
view, the learned Judge seems to me to 
have overlooked the distinction by him- 
self in Annapurnt Ammal v. Subramanian 
Chettiar (15) between a relief by way of 
declaration that the property balongs to 
the judgment-debtor anda further relief 
that the property is liable for attachment 
and that the latter relief alone would be 
obnoxious to the policy of Insolvency law. | 
Moreover in this case in Vasudeve Kamath 
v. Nattoji Lahshminarayan Rao (4) there was 


no question of the rights of an attaching 


creditor against whom an order had been 
passed ‘in the claim proceedings which 
would be conclusive against him unless 
and until itis set aside by asuit institut- 
ed by him. No doubt the woras of the 
sub-section ‘no creditor shall -commence 
any suit or other legal proceeding’ are very 
wide, but they should be construed as ap- 
plying only to suit brought by creditors 
which seek any relief agaifst the. property . 
or person of the judgment-debtor or 
which can in any manner prejudice the 
administration of the insolvent’s estate by 
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the Insolvency Court or the rights of the 

Scélver as representing the general body of 
cueditors, It is difficult to see how a suit by 
an attaching creditor under O..XXI, r. 63, 
can prejudice the rights of the Receiver, If 
the Suit is successful the Raceiver cannot 
be prejudiced thereby even if he cannot 
derive any advantage from such a decision. 
If, on the other hand, itis unsuccessful it 
will not be binding on the Recsiver and it 
is still open to him to sue for the recovery 
of the preperty. Butso far as the attaching 
creditor is concerned he is bound by an 
adjudication against him and if he does 
not institute a suit under O. XXI, r. 63 
within one year, he runs the risk of altoge- 
thér losing his right to attach the property 
for the recovery of his debt, even if tha 
adjudication is annulled. 

The question may also be looked at in 
another way. Section 16 (2) of the Pro- 
vincial Insolvency Act, 1907 is re-enacted 
In s. 28 (2) of the present Provincial In- 
solvency Act and so far as this point is 
concerned, the 
same. The scope and operation of s. 28 (2) 
cannot but bethe same as that of s. 16 (2) 
of the old Act: Inthe present Act, there 
is new provision—s, 29 which also bears on 
the question, | ! 

pcan ee “Any Oourtin which a 
sult or other proceeding ig j 
against a debtor shall, on Doa eta ae 
order of adjudication has been made 
against him under this Act, either stay the 
proceeding or allow it to continue on such 
terms as such Oourt may impose.” This 
new section makesit quite clear that the 
suit or other legal proceeding which is 
dealt with by Sub-s, Z of B. 28 ig one 
against a debtor for the recovery of the 
debt. Sections 28 and 29 of the present 
Act correspond toss, 7 (1) and 9 (1) of the 
Bnglish Bankruptcy Act 1914, the language 
of which also is almost identical. In a, 9 
(1) of the English Act the proceedings 
against the debtor which are to be stayed 
on proof of bankruptey are referred to as 

any action, execution, or’ other legal 
process against the property or person of 
the debtor”, _ There can be hardly any doubt 
that the suit or other legal proceeding 
which falls within the perview of 8.98 of 
the Provincial Insolvency Act (correspond- 
ing to 8. 160f the Act IIi of 1907) is an 
action, execution or other legal process 
against the parson or property of tke 
debtor. It follows, therefore, thata suit by. 
an attaching creditor under O. XXI. r. 3 
in which no relief ig sought against a 
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debtor but in his favour and to which 
neither the debtor nor the Receiver is a 
necessary party can not be held to be a suit 
falling under s. 16 (2) of the old Act or 8. 
28 (2) of the*present Act. I am, therefore, 
of opinion that the previous suit brought 
under O. XXI, r. 63 wasnota suit for which 
leave of the Court was necessary under 6. 
16 (2) of the old Act. à 

On the 2nd question I agree with the 
learned Judge that assuming. that leave of 
the Insolvency Court was necessary for the 
institution of the suit, the fact that no such 
leave was obtained does not-render the 
decres passed therein a nullity. The 
word “Jurisdiction” is often used in a loose 
sense, A Court is said to be acting with- 
out jurisdiction not only when it has no 
power or authority to hear and determine 
the cause at all, but also when in the 
exercise of its authority to decide, it acta or 
decides erroneously. 

But as pointed out by Mookerjee, O. J., in 
Hridyanath Roy v. Ram Chandra Barua 
Sarma (16) there is a clear distinction 
between the jurisdiction of the Oourt to 
hear and determine a matter and the er- 
roneous action of that Court in the ex- 
ercise of that jurisdiction. The authority 
to decide a cause at all as observed by the 
same learned Judge and not the decision 
rendered therein is what makes up jurisdic- 
tion and when there is jurisdiction of (over) 
the person and subject matter the decision 
of all other questions arising in the case 
is but an exercise of that jurisdiction, If 
the Court has no power to act at all, ita 
doing so will be a mere usurpation of 
authority and its decree will be a nullity 
but if it merely acts erroneously in the 
exercise of its jurisdiction, the error can 
be set aside only by taking further pro- 
ceedings in the action itself by way of 
appeal or otherwise. It can be avoided only 
in that way and if not so avoided its cor- 
rectness cannot be questioned collaterally 
in other proceedings. In the present case 
the previous suit was one which the Court 
in which it was instituted was competent 
to try. Itbad jurisdiction over the parties 
as well as the subject matter of the suit. 
The question whethef the suit could be 
maintained without the leave of the Insol- 
vency Court did not affect the competency 
of the Court to try the suit, but it was only 
a question which might have been raised 
for determination in the suit. Supposing 

(16) 58:Inad. Oas. 806; 480. 138 at p, 147; 31.0, 
L. J. 482; 24 0. W. N. 723 (F. B.). 
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that point had been raised in that suit 
itself,’ whether? leave tof the Insolvency 
‘Court was necessary. It was quite open 
to the trial Court ‘to decide that question 
in the affirmative or in the negative and its 
decision may be right or erroneous. But 
it cannot be said that it had no jurisdiction 
to-decide it. An erroneous decision on 
that point can be. avoided only by an appeal 
against a decree passed in that suit. If 
the: point had not been raised at all it 
would on principle make no difference. 
The’ Court’s inherent jurisdiction to try 
the suitis not thereby affected. The ques- 


tion whether leave of the Insolvency Court . 


for the institution of the suit is necessary 
18 not a question which arisés on the face 


of the plaint itself if the insolvency is not. 


referred to therein. It depends on extran- 
eous circumstances of which neither the 


plaintiff nor the Court may be aware.: 


Suppose the plaintiff for no fault of his, 
is not aware of the adjudication and there- 
fore files his suit without getting leave of 
thé Insolvency Court. Is his suit liable to 


be dismissed on the ground that he has. 


commenced it without leave of the Oourt ? 
Such a conclusion will be obviously unjust 
and I can see nothing in the wording of 
the section’ to justify such a conclusion. 
The material words are “No creditor shall 
commence his: suit without leave of the 
Insolvency Court’. It is clear that the 
leave of the Insolvency Court has to be 
obtaine ) 
suit. I think that the direction given to 
the creditorsof an adjudged Insolvent by 
those words proceeds on the assumption 
that the creditor is aware ofthe adjudica- 
tion. If being aware -of it, he fails to 
obtain leave, he is penalised and properly 
so; but if for no fault of his, he is not 
aware of the adjudication, and of the con- 


sequent necessity for obtaining leave of. 


the Court he cannot be said to have com- 
menced 7. e, knowingly commenced the 
suit without leave and he ought not there- 
fore be treated as if he were in default. 
That this is the correct view to take, seems 


to me to be supported by the decisions in. 


the analogous cases arising out of s. 43 
of the old Civil Procedure Oode correspon- 
ding to O. II r, 2 of the present Code. In 
Amanat Bibi- v. Imdad Husain (17) their 
Lordships of the Privy Council observe 
that a plaintif cannot be held to have 
omitted to-sue fora right of which he was 


æ 1 
< 


(17) 15 C. 800; 15 T. A, 106: 5 Sar. P, C. 


Jo. 214; 
Rafique and Jackson's P, G, No, 103 (P. O.) 
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not aware when he instituted the “suit and . 


that such an omission does not preclude 
him from maintaining a subsequent suit 
for the portion so omitted. In other words 
the omission ought to be an intentional 
omission with knowledge of che facts. 
Das Raj v. Duni Chand (18) is also an 
authority on the point. In that case Mr. 


Justice Broadway has held that a suit in- ` 


stituted by a creditor without notice of the 
adjudication cannot be dismissed on the 
ground that leave of the Insolvency Court 
was not obtained. In this case no ques- 
tion appearsto have been raised as to whe- 
ther the plaintiff: before he instituted the 
previous suit had knowledge of the ad- 
judication. The question: is therefore 
relevant only for this purpose, viz., that 
obtaining leave is not a condition precedent 


to the competency of the Court to try the: 


suit. It is only available as a defence to 
the suit if well founded and the decree of 
the Court on the point will be binding on 
the parties and if erroneous can be set aside 
only by an appeal or some appropriate pro- 
ceeding in the suit itself. If the plea is 
not set up in the suit or proceeding as it 
happened in the present case, the decres 
passed in it cannot be challenged in any 
subsequent proceeding on the ground of 
want of leave for the institution of the 
suit. It has been so held in cases falling 
under cl. 12 of the Letters Patent in which. 
the leave of the Court is necessary for the 
institution of the suitin the High Oourt, 
but the suit is instituted withcuf leave. 
In such cases the plea as-to the jurisdiction 
of the Court on the ground of want of 
leave if raised by the defendant would be 
fatal to the suit but if it is not raised and 
the suit is tried and decreed, the decree 
cannot subsequentiv be attacked as a nulli- 
ty. See Ganesh Narayan Saht: Deo vV. 
Manik Lal Chandra (19). I have only to 
add that both under cl. 12 of the Letters 
Patent and s. 16 (2) of the Provincial Jn- 
solvency Act 1907 the leave -required has 
to be obtained before the suit is instituted: 
and the observation of the learned Judge 
that a suit instituted without leave can be 
validated by obtaining leave subsequently 
does not appear to be correct, no» his 
statement that it has been consistently so 
held borne out by any authorities cited to us; 
but that error does net vitiate his conclusion 
on the question. Lastly,as to two cases, 
Easwara Aiyer v. Govindaragulu Naidu (9) 
(18) 60 Ind. Cas. 588, 


(19) 76 Ind. Cas. 194; 1 Pat, L, R.318; A. I. R.. 
1923 Pat, 562;.5 P. L. 1.342. 
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and Raghunath Das v. Sundar Das (20) 
which were strongly reliedon by the ap. 
pellants’ Advocate in support of his conten- 
tidn on this question. In the first case all 
that this Court decided was that after the 
adjudication of the judgment-debtor by 
the High Court under the Presidency Towns 
Insolvency Act III of 1909 his judgment- 
creditor cannot apply for execution of the 
decree by arrest ofthe insolvent without 
obtaining the leave of the Insolvency Court 
i.a. the High Oourt. In thiscase the, 
Presidency Smail Cause Court which passed 
the decree was aware of the adjudication. 
Nevertheless it entertained an application 
for the execution of the decree by the arrest, 
of the insolvent and the latter got himself 
released by getting a surety to execute a 
- bond for his appearance. The order of the 
Small Cause Court proceeded on the view 
that s. 17 of the Presidency Towns In- 
solvency Act only took away the creditor's 
remedy against the property of the insolv- 
ent and not also his remedy against the 
' person-of the insolvént asin the correspond- 
ing s: 16 (2) of the Provincial Insolvency 
Act. Against the order allowing execution 
there was an application to the Full Bench 
of that Court for a new trial and owing to 
2 difference of opinion between the Judges 
constituting the Full Benchthe question 
was referred to the High Court whether 
after the adjudication the Oourt could 
entertain the application for execution of 
the decree by arrest and the bond taken 
from the surety could be enforced. The 
learned Judges who heard the reference 
(Napier and Sadasiva Iyer, JJ.), held that 
after the adjudication of the judgment- 
debtor the Small Oause Oourt hac 
no power to entertain the application 
for the execution of the decree whatever 
may be the relief claimed and in that view 
the order must be set aside. This isa case 
which arose directly between the creditor 
and the insolvent and the surety and the 
order passed therein was questioned and 
set aside as illegalin a new trial applica- 
tion preferred against it. In other words 
the illegal order was vacated by an appeal 

against it. . 

In Raghunath, Das v. Sundar Das (20) 
the property of an insolvent which had 
been attached by his judgment-creditor 
prior to his adjudication was after the 
adjudication sold in execution of the decree 


s 
(20) 24 Ind, Cas. 304; 42 0.72; 18 O.W. N. 1058; 
1 L. W. 567;:27 M. L. J; 150; 16-M. L. T. 353; 
(1914) M. W. N. 747; 16 Bom. D. R. 814; 20,0. D. d. 
585; 18 AL. J. 154;.41 I. A. 251 (P; O.) 


_ AYYASWAMI IYER 9, MAHADEVA IYER, | 


57 


and purchased by. the decree-holder himself 

who also. got possession thereof. . After. 
the: adjudication.the Official Assignee was 

on. the application of. the decree-holder, : 
added.as.a party to the suit but no applica- 

tion was made under s. 248 (Old Code): 
now. O. XXI r. 16) to execute the decree 
against him as representative of the judg- 
ment-debtor (insolvent), The Official 
Assignee subsequently. sold the property, 
and the.purchaser brought a suit to recover 
possession: of the property from the decree- 
holder’ purchaser. Their Lordships held 
that the Official Assignee was not bound 
by the sale held in execution proceedings,- 
to which he was not made a party and 
which he could have successfully opposed- 
and that.the title to the property which had 
vested in him prior to the sale was not, | 
therefore, affected by the sale. The question 
as to the validity of the sale as against the 
Official Assignee was no doubtraised in 
a subsequent proceeding but the case decid- . 
ed no more than this; that a person's title 
to property cannot be affected by any 
proceedings to which heis no party. It 
lends no support to the contention that 
an order passed by a Qourt in a matter 
over which it had jurisdiction against a 
person who is made a party to the proceed- 
ings in which the order is passed is open to 
attack collaterally in a subsequent proceed- 
ing asa void order. 

I am of opinion that the answer to the 
second question also should be in the nega- 
tive. 

I, therefore, concurin theorder proposed’ 
by my learned brother. À 

VN. V, Appeal dismissed, 


* 
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~ MADRAS HIGH COURT. 


Orvit APPRAL No. 102 of 1920. 
December 20, 1928. l 
Present: ~J astice- Sir William Watkins 
Phillips, Kr., and Mr. Justice 
- Tiruvenkata Achariar. 
AYYASWAMI IYER—Derenpanrt No. 1 
` APPELLANT ``. 
versus 
MAHADEVA IYER AND oramrs— 
- \PLAINTIFFS AND DEFENDANTS 
"RESPONDENTS. 
‘Limitation Act (IX of 1908), Sch. I, Art. 1L]— 
Adverse possession against widow, whether adverse 
against reversioner— Limitation. 
“ Adverse possession against a widow which extingu- 
ishes her rights does not affect the rights -of 
the reversioner, who has under Art, 141 of -the 
Limitation Act 12 years from tha date of the death 
of the widow to bring a sujt. [p.60, col. 1.] a. 
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Siva Prosad Saw v. Bhadramoni Dassi (4) and 
Bankey Lal v, Raghunath Sahai (13), followed. 

Aurabinda Nath Tagore v. Manarama Debi (14), 
dissented from. 

The decision of their Lordships of the Judicial 
Committee in Vaithilinga Mudaliar's case (1) does 
not affect the above rule of law. It merely amounts 
to this that a decree passed against a widow or 
other female heir which is otherwise binding 
against the reversioner under the rule in the 
Shivagunga’s case (2) does not cease to be binding on 
kim merely because it was passed on the ground 
of adverse possession against her which would be 
of no avail if the reversioner were himself the 
plaintiff. [p. 63, col. 1.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Tuticorin, in O. 
S. No. 49 of 1922. 


` Mr. Watrap S, Subramaniyer, for the Ap- 


pellant. 4 
Mr, S. T, Srinivasagopalachari, for the 
Respondents. 
JUDGMENT. 


Phillips, J.—The appellant is the Ist 
defendant in asuit brought by the plain- 
tiffs as reversionary heirs of one Gurunatha 
Iyer impleading numerous other defendants 
“who have not appealed. The plaintiffs 
claimed to be the reversioners and this 
fact was disputed by the defendants 
but they only put plaintiffs to proof of it. 
P. W. Nos. lto 7 have all given evidence 
on the point and their evidence has been 
believed by the learned Subordinate Judge. 
Certain criticisms have been put forward in 
this Court which contain nothing of suffici- 
ent importance as to discredit the testimony 
of the witnesses who have been believed 
by the trial Judge who had the opportunity 
of seeing and hearing them give their 
evidence. Itis also significant that defen- 
dants Nos. 1 to 3 were not prepared to go 
into the witness-box and swear that the 
plaintiffs were not members of their family, 
a fact which must be within their knowledge. 
We must, therefore, accept the finding that 
the plaintiffs are reversioners, 

The second finding of fact relates to the 
question of who was the last male holder. 


The plaintiffs say that Gurunatha Ayyar. 


was the last male holder but the defendants 
contend that he predeceased his father, 
Chidambaram lyer who was the last male 
holder. The evidence is all on one side, 
namely that of PW. Nos. 2, 4, 5 and 7 
whichis unrebutted by. any evidence for 
the defendants. That evidence is also 
supported by some prior proceedings in 
Court where the question had been raised. 
The learned Subordinate Judge has believ- 
ed these witnesses and we see no reason to 
differ from his conclusion. 

The plaintiffs’ casé was that Gomathi 
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Ammal, the widow of Gurunatha Iyer, 
came into possession of her husband's pro- 
perty and surrendered the appeal items to 
her sister-in-law Kamakshi Ammal, and 
that there was no necessity for that sur- 
sender and, consequently the plaintifis are 
entitled to recover the properties now, The 
defendants first of all took the plea that 
Gurunatha Iyer was not the last male 
holder but Kamakshi’s father Chidambaram 
Iyerfrom whom she, Kamakshi, inherited 
the property. In setting out their case in 
the written statement the plea that Chid- 
ambaram Iyer was the last male holder, 
comes first and then we come to para. ll ; 
“In the face of it, itis absurd to state in 
para 6 of the plaint that Gomathi Ammal 
surrendered some of the proverties to 
Kamakshi Ammal. There wagsno necessity 
for such a surrender either’. Thus ends 
their first plea. Paragraph 12 runs: “Even 
if it should be proved that Gurunatha Iyer 
died after Chidambaram Iyer, inasmuch as 
the surrender was made to Subbalakshimi 
Ammal in the interest of her daughter 
Kamakshi Ammal and her heirs according 
to the arrangement made by the dayais 
with their full consent and as the same has 
been admitted by the plaintiff and others 
that arrangement is binding cn them”. 
This paragraph is clear admission that if it 
should be proved as has been done, that 
Gurunatha Iyer died after Ohidambaram 
Iyer there wasa surrender by Gomathi 
Ammal as was also pleaded by the plaint- 
iffs but not in precisely the same form, for 
they alleged that the surrender was direct 
to Kamakshi Ammal whereas the defendants 
say thatit was to Subbalakshimi Ammal 
on Kamakshi'’s behalf. On this plea itis 
incumbent on the defendants to show 
that the surrender was valid surrender; and 
their mere statement that the surrend- 
er was valid according tothe arrangement 
made by the dayadis does not constitute a 
part of their admission that there was a 
surrender but is a plea that even if there 
was a surrender that surrender was a valid 
surrender. Itis, therefore, incumbent on 
the defendants to prove the validity of the 
surrender by the widow of portion of the 
husband's estate. No attempt wh&tever 
has been made to prova this. Therefore, 
no question of adverse possession by the 
alienees can arise in this suitand that is 
apparently the reason way that question 
was not raised in the lowef Court. 
Notwithstanding the pleadings a very 
long argument has been addressed to us 
with a view to showing that the judgment 
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in Vaithilinga Mudaliar v, Srirangath 
Anni (1) is authority for holdiag that 
adverse possession against the widow is 
adverse possession against the reversion- 
ers, Itis unnecessary to determine the 
question but I will refer toit briefly. The 
Privy Council in that case were considering 
the prior decisions relating to prescription 
against a widow,’ more particularly 
Katama Natchiar v. Raja of Shivagunga 
(2). After considering the connected cases 
their Lordships observe: “The result of the 
cases to which their Lordships have referr- 
ed shows in their opinion that the Board 
has invariably applied the rule of the Shi- 
vagunga case (2) as sound Hindu Law where 
that rule was applicable.” In the judg- 
ment the only passage where a reference to 
what the Shivagunga’s rule really is is on 
page 899*. “In Harinath Chatterjee: v, 
Mothurmohun Goswami (3) it was held that 
the rule in the Shivagunga’s case (2) to the 
effect that on adverse decree against a Hindu 
widow binds those claiming in succession 
. applies equally to the case of the daughter.” 
It would appear that the rule in the 
Shivagunga'scase (2)referred to by theirLord- 
ships was as stated in that sentence and 
the words are very clear. 

It has been sought to extend that rule to 
all cases of adverse possession and that 
view has been accepted by one Judge of tha 
Allahabad High Court, who formed ths 
minority in a Bench of three Judges, which 
considered this question. It’ was also held 
by a Single Judge of the Calcutta High 
Court but the opposite view was taken by 
a Bench of the Oalcutta High Oourt in 
Siva Prosad Saw v. Bhadramoni Dassi (4). 
With all respect I prefer to adopt the opin- 
ion of the majority and hold that Vazthii- 
inga Mudaliar v, Srirangath Anni (1) does 
not lay down a general rule that adverse 
possession against the widow, whatever its 
nature, is adverse; to the reversioner 
_irrespective of the provisions of Art. 141 cf 
Limitation Act, 

’ The appeal is dismissed with costs. 

Tiruvenkata Achariar, d.—I 
agree and { wish to add a few words on the 
question of limitation which was elaborately 

(1)-92 Ind. Cas. 85; 48 M. 883; A, IR. 1925 P.O. 
249; L. R.6 A. (P.C) 169; 49 M. L. J. 769; 42 C. L, 
J. 563; 30 O. W. N..313; 28 Bom. L, R. 173; (1926) M. 
W. Ne 1l; 521. A. 322 (P. 0). - 

(2) 9M. L A.539; 2 W. R. P. O. 31; l Suth. P. O. J. 
520; 2 Sar. P. O. J. 25; 19 E. R. 843. 

(3) 21 C. 8; 20104. 183; 17 Ind. Jur. 481; 6 Sar. P, 
0. J. 334 (P. O.). 

' (4) 114 Ind, Gas, 139; 48 C. L. - 368; A. I.R. 1929 
Qal.. 93. : i 
*Page of 19 E: R~+[ Hd]: 


AYYASWAMI IYER V. MAHADEVA IYER, 


„Limitation 


59 


argued by ths learned Advocate for the 
appellant. The plaintif sseks to recover 
immoveable properties as the reversioner of 
Gurunatha Iyer who died in 1862,.on the 
death'of his widow Gomathi Ammal which 
took place in 1919. Prima fazie the 
Article of Limitation which applies to the 
suit is Art. 141 of the present Limitation 
Act, 1908, according to which the suit is in 
time as itis filed within twelve years from 
the death of Gomathi Ammal, It is how- 
ever argued for the appellants that they 
and their predecessors were in possession of 
the properties adveraly to Gomathi Ammal 
for more than twelve years. She then re- 
presented the estate of her husband 
Gurunatha Iyar and the effect of her 
‘dispossession for more than twelve years 
was to extinguish her title to the property 
as the representative of her estate, in other 
words, that adverse possession for the 
statutory period of property inherited by a 
Hindu widow or other female taking 
8 similar estate operates not only to exting- - 
uish her title thereto, but also the title of 
the reversioner who succeeds to the estate 
on her death. A reversioner, therefore, 
whose title :-was thus extinguished is not 
one who is “entitled to the possession of 
immoveable properties on the death of a 
Hindu female” within the meaning of 
column 1 of Art. 141 and that Article does 
not, therefore, apply toa suit brought by 
him for possession of the immoveable pro- 
perty, on the death of the female. 
In support of this contention, the learned 
Advocate for the appellants relies on the 
decision of the Privy Council in Vazthilinga 
Mudaliar v. Srirangath Anni (1). 

The respondent's Advocate on the other 
hand contends that the proposition that 
adverse possession against a Hindu widow 
or other qualified Hindu female heir for 
the statutory period bars the 
reversioner also was the rule of law 
under the earlier regulations and the 
Act XIV of 1859. But the 
Legislature changed that rule in Act IX 
of 1871 by giving a fresh starting point 
of limitation fora suit bya reversioner to 
recover immoveable properties which he 
became entitled. to on the death of the 
widow orother femal? heir and that pro- 
vision has been re-enacted in the later 
Limitation Acts of 1877 and 1908. Under 
Act XIV of 1859 and the earlier regula- 
tions there wasonly onestarting point of 
limitation for suits for the recovery of im- 
moveable properties and that was from the 
time ths -cause of action arose. When im-. 


* 


moveable property 
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to which a Hindu 
widow or other female heir was entitled 
was held adversely to her, time bsgan to 
run from the date the adverse possession 
commenced, andthe suit for the recovery 
of property whether brought by her or by 
the ‘reversioner who succeeded to the 
estate after her would be barred unless it 
is brought within twelve years from that 
date. But Act. IK of 1871 which repealed 
Act XIV of 1859 changed the law on the 
point by providing aspecial article under 
which the starting point for limitation for 
the suit by a reversioner arose on the 
death of the widow, the period of limita- 
tion for the suit being twelve yeara from 
the death of the widow, This provision 
was re-enacted in the later Acts and 


‘ amplified by including in the first column 


other female heirs also who took the same 


qualified estate as a widow and on whose. 


death the reversioner succeeded. l 
It is contended that the effect of this 


. change in the law is that adverse posses- 


sion against a widow which extinguishes 
her rights does not affect the rights of the 
reversioner asit did under Act XIV of 1859 
and. the regulations which preceded that 
Act. | 

Referring to the change made by Act 
IX.of 1871 and the succeeding Acts Mr. 
Rustomji observes as follows: 

“A Hindu widow's estate and other 
estates analogous thereto are for purposes 
of limitation assimilated to an estate of 
an ordinary tenant for- life. So, as no 
length of adverse possession against the 
tenant for life bars the reversioners, 
the same result follows in cases 
arising under Art. 141. Thelaw allows the 
reversioner twelve years from the female 
heir’s death, and it is neither in her power 
nor in the power of any person claiming 
through or against her toabbreviate that 
period. Adverse possession cannot run 


against reversioners until, after the death. 


of the widow. If the female heir never 
obtained possession on the owner's death 
and it was taken and continued by another 


person (in. no way entitled to the pro- 


perty) adversely to her, the fact that she 
herself was barred by twelve years of such 
adverse pessession against her, will not 
preclude the reversioner from suing within 
twelve years of her death.” See Rustomji's 
Limitation Act, Fourth Edition, at 
page 726. 

In my opinion, this is a correct state- 
ment ‘of the law as laid down by the 


several: High Courts and the Privy Oouncil 
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in cases which arose under the Limitation 
Acts commencing from Act IX of 1871. 
See also Mayne’s Hindu Law, 9th Edition, 
para. 643 at pages 931 and 952. The change 
in the rule of limitation made by Act IX 
of 1871 does not, however, affect any title 
which had been acquired by adverse posses- 
sion before that Act came into force. See 
Appasam: Odayar v. Subramanya Gdayar (5). 

The question then is whether as con- 
tended for the appellant, the Privy Oouncil 
have in Vaithilinga Mudaliar v. Srirangath 
Anni (1), re-afirmed even with regard to 
cases arising under the Limitation Acts 
of 1871, 1877 and 1908 the old rule which 
was applied to cases governed by Act XLV 
of 1859, namely, that adverse possession 
which bars a widow or other female heir 
also bara the reversioner. 
the judgment of their Lordships in that 
case shows that the decision against the 
plaintiff-reversioner on 
of limitation was based on Art. 129 
of Act IX of 1871 and their Lordships 
expressly say that itis, therefore, unneces- 
sary forthem to make any formal pron- 
ouncement onthe further question which 
was argued before them, namely, whether 


adverse ‘possession which bars the widow. 
They, however, 


bars the reversioner also. 
proceed to consider the authorities which 
were cited in support of that contention 
and after doing so, observe as follows:— 

“The result of the cases to which their 
Lordships have referred shows, in their 
Opinion that the Board has invariably appli- 
ed therule of theShivagunga’s case(2) as soun 
Hindu Law where that rule is applicable.” 

In the Shivagunga’s case(2) their Lordships 
held that the widow who inherits her hus- 
band’s estate,thoughshe has only a qualified 
interest therein represents the estate absol- 
utely for some purposes and that a decree 
fairly and properly obtained against her in 
regerd to her husband’s estate is in the 
absence of fraud or collusion binding on the 
reversionary heir. ` 

In Nobin Chunder Chuckerbutty v. Issur 
Chunder Chuckerbutty (6), in which the 
question arose under-Act XIV of 1859, it 
was held following the Shivagunga's case (2) 
that as the reversionary heirs are bound by 
decrees relating to her husband's estates 
which are obtained against her whithout 
fraud or collusion, fhey are also pound by 
limitation by which without fraud or collusi- 
on she is barred. This revigw was affirmed 


(5) 12 M.26; 1951. A. 167; 5Sar. P. O. J. 255 
P. O). , 
(6) 9 W. R. 505; B. L. R. Supp. Vol. 1008. 


A perusal of 


tha question ` 


N 
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“by their Lordships in Aumirtolal Bose ‘v. 
Rajonee-Kant Mitter (7) which was also a 
casein which the question: ‘of limitation, 
related to Act’ XIV of 1859. 

After the passing of Act IX of 1871 the 
question as to the effect of adverse posses- 
sion against a female heir as regards a suit 
‘brought by a reversioner for possession 
of the estate on her death was considered 
by a Full Bench of the Calcutta High Couri 
in Sreenath Kur v. Prosunno Kumar Ghose 
(8). In that case the reversioner was 
a daughter's son to whom Art, 142 of Act 
IX of 1871 did not in terms apply as he 
succeeded not on the death of the widow 
but on the death of the daughters of ths 
last male owner. There learned Judges 
contrasting the provisions of the Act of 1859 
with the corresponding provisions in tha 
Acts of 1871 and 1877 held that the decision 
in Nobin.Chandra's case (6) which was pass- 
ed under the Act of 1859 was no longer the 


law under the Acts of 1871 and 1877 and, 


that a reversioner who succeeds to 
immoveable property has under the later 
acts twelve years to bring his suit from the 
death of the female heir, The Fall Bench 
case in Sreenath Kurv. Prosunno Kumar 
.Ghese (8) was followed by the other High 
Courts alsp as laying down the correct ruleon 
the point decided therein. See Ram 
Kali v. Kedar Nath (9) and Shrinivasa Raya 
v. Ramappa Hebbara (10), | 
All the other cases reviewed by their 

Lordships in Vanthilinga Mudaliar v. 
Srirangath Anni (1) except the case in 
Runchordas Vandravandas v. Parvatibat (11) 
relate to the effect of decrees passed against 
widow whether such decree were passed 
against them in their representative 
character and hence binding on the reversi- 
oners under the rule in the Shivangunga’s 
case (2). It needs scarcely be observed that 
any decree passed against a widow or other 
female heirin her representative character 
will be binding on the reversioner also 
provided it was a decree fairly and proper- 
‘ly obtained against her without 
fraud or collusion. If her title to any 
property alleged to belong to her husband's 
estate was negatived by such a decree, the 
reversioner being bound by the decree will 
fail,on the ground of res judicata, if he 

(7), 21..A. 113; 23° W.R. 214; 15 B.. L. R. 10; 3 Sar. 
P. O: J. 430; 3 Suth. P. C. J. 94 (P. C.). i 

(8) 9 C. 934; 13 0. L. R. 372 (F. B.). 

(9) 14 A. 156; ASW. N. (1892) 22, 
„Q0 30 Ind. Oas.. 991; 2 L. W. 751; 18 ML, T. 


(11) 23 B. 725: 1 Bom. L. R. 607; 30. W.N. 621; 26 
‘T. As 71; 7 Sar, P. O. J, 543 (P. O) i 
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sues for the recovery of the same property, 
the question is not one of limitation, but of; 
‘res judicata. 

The case in Harinath Chatterji v. Mathur- 
mohun Goswami (3) whichis one of the 
cases referred to by their Lordships was 
one in which the reversioner’s. suit was 
held barred by res judicata. In that case 
the-reversioner sued as heir of the last 
male owner onthe death of the latter's 
last surviving daughter Sampurna. ‘She 
had brought a suit for the recovery of the 


properties against the person who 
was in possession thereof adversely 
‘to her and her suit was dismiss- 


‘ed on the ground that it was barred by 


limitation. In the reversioner’s suit it 


_'was contended that the plea of limitation 


which was successful -against Sampurna 
was one which could not be raised against 
the reversioner having regard to Art. 142 
of the Limitation Acts of 1871 and 1877 
and that, therefore, the decree against 
Sampurna on a ground which was per- ` 
sonal toher cannot bar the reversioner's 
‘rights. But their Lordships overruled the 
contention observing a3 follows:— 
“The words ‘entitled to the possession o 
‘immoveable property’ refer to. the then 
existing law. Under that law the plaintiff 
being bound by -the decree against 
‘Sampurna would not be entitled to bring a 
suit for possession” With regard to this 
case both Mr. Rustomji and Mr. Mitra 
in their learned commentaries say that 
it creates an anomalous position “for while 
on the one hand, it has now been well-estab- | 
lished by all the Courts that no length of -. 
possession adverse: to the female heir would 
bar the reversioner (who has twelve years 
reckoned from her death within which to 
sue), on the other hand, if she sues to 
recover the property from the person in 
adverse possession and failsin her suit, 
the revérsioner is barred bythe decree.” ` 
See Rustomji's Limitation Act, Fourth 
Edition, page 728, and Mitra’s Limitation 
Act, Vol. Il, Fourth Edition, at page 1035. 
The same anomaly is referred to in the 
judgment of the High Oourt-in that very 
case which was affirmed by their Lordships 
in Harinath Chatters v. Mothur Mohun 
Goswami (3). But a reference to the facts 


-of the caseas stated in Vaithilinga Muda- 


liar v. Srirangath Anni (1) shows that ad- 
verse possession against the daughter 
Sampurna commenced in 1855 when the 
widow Perimoni died, with the result that 
Sampurna’s rights as representing the estate - 
became barred by ‘limitation under ‘Act 
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XIV of.1859 and under the then law, as held 
in Nobin Chunder's case (6) the adverse pos- 
session which barred the daughter also 
barred the reversioner. If the reversioner is 
bound by adverse possession against the 
widow, a decree against her based on such 
adverse possession would a fortiori be 
binding onhim. It seems to me that read 
in the light of the facts of the case, the 
reference to the then existing law as barr- 
ing the reversioner’s right is explicable as 
referring to the state of the law prior to 
the coming into forceof Act IX of 1871 aud 
in that view there will be no anomaly in 
the decision of their Lordships in Harinath 
Chatterji v. Mothur Mohun Goswami (3). 

The only other Privy Council caseconsider- 
ed by their Lordships which [ need refer to 
here is the case in Runchordass 
Vandravandas v. Parvatibat (11). That 
case has been regarded by all the High 
Oourts as definitely laying down that under 
the Acts of 1871 and 1877 limitation can 
never begin to run against a reversioner in 
consequence of any possession or dispos- 
session of a female, so long as she holds as 
heir of the last male. See Mayne’s Hindu 
Law, 9th Edition at page 952. 

In Vasthilinga Mudaliar v. Srirangath 
Anni (|) in considering Kunchordas Van- 
dravandas v. Parvatibar (L1) Sir John 
Edge observes that in that case 
the widows of the last male owner 
did not represent the estate of their 
husband as they were content to hold 
under his Will,the validity of which they 
did not question and that the estate was 
really represented by the executor of their 
- husband’s Will and so though the posses- 
sion of the executors was adverse to the 
real title of the widows, adverse possession 
against the latter cannot bar the reversion- 
er under the rule in the Shivagunga’s case 
(2)as the widows did not represent the 
estate. In Runchordas Vandravandas v. 
Parvatibai (11) the last male owner died in 
1869 and the case was, therefore, governed 
by the Limitation Acts IX of 1871 and XV of 
1877. A perusal ofthe judgment of their 
Lordships in that case and of the argu- 
ments which were advanced before them 
bythe learned Coungel on both sides shows 
thattheir Lordships rested their decision 
on the question of limitation upon Art. 141 
of Act XV of 1877 which entitled the rever- 
sioner to bring his suit within twelve years 
from the death of the female. Their Lord- 
ships alsoheld that Art, 144 which makes 
the time begin to run from when the pos- 
session ofthe defendants became adverse 
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to the plaintiff is not applicable ‘where the 
suit is otherwise specially provided for 
as in this case by Art. 141. Then as regards 
the contention based on s. 28 of the Limita- 
tion Act, their Lordships say that though 
the title of the widows may be extinguished 
by the adverse possession of the executors, 
the reversioner’s title was not, as he does 
not derive his right from or through them, 
and the extinguishment of their right 
would not extinguish his. This case has 
ever since been treated as settling the ques- 
tion that adverse possession against a 
widow or other female heir does not bar the 
reveraioner under the Acts of 1871 and 1877 
and 1908. 


In Vaithilinga Mudaliar v. Srirangath 
Anni (L)itself tne plea of limitation was 
also based on adverse possession against 
the widow Chokkammal held by her 
adopted son and those claiming from 
him from 1862 to 1884 as barring her 
rights as well as those of the reversioner, 
In 1884 Murugathal one of the defendants 
in the suit who was in possession as the 
heir of the adopted son was dispcssessed by 
the widow OChokkammal. Murugathal 
thereon brought asuit against Chokkam- 
mal for possession of the properties which 
she was dispossessed of maintaining that 
the adoption by Chokkammal of her hus- 
band was valid and that even if it was 
invalid she had acquired a title by adverse 
possession. In that suit the adoption of 
Murugathal’s husband was held to be in- 
valid but she was given a decree for pos- 
session on the ground of her having ac- 
quired title to the property by adverse 
possession against the widow Ohokkammal, 


In the subsequent suit brought by the 
reversioner in which Murugathal and others 
claiming under her were impleaded as 
defendants, one of their main pleas was 


that the decree against the widow Choke 


kammal in Murugathal’s suit operated as 
res-judicata against the plaintiff in respect 
of his claim in the suit. With reference to 
that plea their Lordships were inclined to 
the view that though the adoption was 
invalid the decree in favour of Murugathal 
would be binding on the reversioner ander 
the rule in the Shivagunga's case (2), But the 
main point on which the suit of the rever- 
sioner was dismissed was that ib was bar- 
red under Art. 129 of Act IX of 1871 and 
that the title of OChoékkammal and ` 
those claiming after -her had under 
that article as held by the Privy Coun- 
cilin Jagadamba Chaodhrani v. Daithina 


i 
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Mohun Roy Chaodhri (12) become exting- 
uished before Act XV of 1877. came into 
force. It seems’ to me that the effect of 
thgir Lordships observation ini Vatthiliga 
Mudaliar v. Srirangath Anni (1) amounts 
to this: 
widow or other female heir which is other- 
wise binding against the reversioner under 
the rule in the Shivagunga’s case (2) does not 
cease to be binding on him merely because 
it was passed on the ground! of adverse 
possession against her which would be of 
no avail if the reversioner were himself 
the plaintiff’. It may be that the result 
may be anomalous as has been observed 
with reference to Harinath ,Chatterji v. 
Mothurmohun Goswami (3) that the rever- 
sioner is affected by the widow suing the 
trespasser and failing in her suit, but he is 
not affected if she remains inactive and 
takes no steps to recover the property from 
the trespasser. 7 

In the case before us, there is no questior: 
of any previous decree against the widow 
and the contention rests merely upon , ad- 
verse possession against the widow. The 
evidence does not show when adverse 
possession against Gomathi Ammal com- 
menced but even assuming that -such ad- 


verse possession commenced onthe death © 


of Gurunatha Iyer, Gomathi Ammal’s rights 
as representing the estate were! not barred 
when Act IX of 1871 cameinto force, Un- 
less it was so barred the plaintiff's suit is 
within time as Gomathi Ammal died onlv 
in 1919. E 

The view I take as to the effect of Vaithi- 
liga Mudaliar v. Srirangath Anni (1) isin 
accordance with that of the majority in the 
Full Bench case in Bankey. Lal v, Raghu- 
nath: Sahai (13) and that of the Oalcutta 
High Court in Siva Prasad Saw v. Bhadra- 
moni Dasst (4), Aurabinda Nath Tagore v. 
Manarma Debi (14) which is a decision of 
a Single Judge was also relied òn on behalf 
of the appellants. This wasa case relating 
to trust properties. The female heir in that 
case who had been dispossessed of proper- 
ty for more than twelve years was entitled 
thereto not as the heir~of the last male 
owner but as the -trustee of ! the proper- 
ties in which capacity there isjhardly any 
difference between a male trustee and a 


(12) 13 O. 308; 13 I. A. 84; 10 Ind. ne 307; 4 Sar. P. 
0, J. 785 (P. O) ! 

(13) 112 Ind. Cas, 801; A. I, R. 1928 All. 561; 26 A. 
LJ. 1049. i l 
(14) 112 Ind. Cas. 496; 55 O. 903; 32.0, W. N. 913: 
A. L R. 1928 Cal, 670, T 

(15) 28 M. 197. 
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“That a decree passed. against a 
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female trustee. See Pydigantam Jagannadha 
Raw v.Rama Dosi Patnaik (15). That case has 
nobearing onthe point and the observations 
ofthe learned Judge as to the effect of 
Vaithilinga Mudaliar v. Srirangath Anni 
(1) with which I am unable to concur are 
obiter. ; 

I am, therefore, of opinion that the learned 
Subordinate Judge was right in holding 
that this suitis not barred by limitation. . 

Y. N. V. Appeal dismissed. 


MADRAS HIGH COURT. 
URIMIMAL Revision Case No, 624.or 1928. 
December 21, 1928. 
Present:—Mr. Justice Waller 
and Mr. Justice Jackson. 
ln re T.R. SRIRAMALU NAIDU 
AND ANOTHER—ACOUSED—PrTITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 85— 
Penal Code (Act (XLV of 1860), ss. 467, 471--Con- 
viction of same person for forgery and using forged 
document as genuine, legality ef—Separate sentences, 
whether can be imposed. < 

Of two persons who were jointly tried, one was con- 
victed of forgery under s, 467, Penal Code, and 
the other of abetment of forgery and of having used 
the forged document as genuine. The' lst accused 
assisted the 2nd accused at both stages : 

Held, (1) that their joint trial was not illegal; 

(2) that s. 471, Penal Code, only jlaid down 
that the sentence that can be imposed for the offence 
of using a forged document as genuine was the same 
as the sentence that could be imposed for the 
offence of forgery, but they were separate offences 
and under s. 35, Oriminal Procedure Code, separate 
sentences could be passed on an accused person who ' 
had been convicted atthe same trial of both ; 

Queen-Empress v. Umrao Lal (L, not followed. 

(3) that the lst accused who was proved to have ' 
been the prime mover in bringing the executant to 
the registrar's office and actively participated in the 
process of presentation, was properly convicted of an 
offence under s. 471, Penal Code, although a 
third persen physically presented the document for 
registration. 

Petition under ss. 435 and 4349 of the 
‘Code of Oriminal Procedure 1898 to revise 
the judgment of the Court of Session, 


Trichinopoly Division , dated the Sth July, 


1928,in Oriminal Appeal No. 15 of 
1928, preferred against that of the 
Assistant Sessions Jifdge, Trichinopoly 


Division, in Sessions Gase No. 10 of 1928. 
Messrs. V, L. Ethiraj and A. 5. Sivakamix 
nathan,for the Petitioners. 
Mr. K. N. Ganapathi, for the Public Prose- 
cutor, for the Crown. En ; 
JUDGMENT.—The lst petitioner has - 
been convicted under.s. 467, Indian Penal 
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Code, of forgery. The 2nd petitioner has 
‘been convicted of abetment of forgery and 
of having used the forged document as 
genuine. The first objection taken is that 
they should not have been tried together. 
It is not, in our opinion, sustainable. The 
offences were parts of one and the same 
transaction and the lst petitioner assisted 
the 2nd at both stages. The 2nd objection 


is that the 2nd petitioner should not have. 


been convicted of abetment, no separate 
charge of abetment having been framed 
against him. We see no reason to enter 
ona discussion of this somewhat vexed 
question, for the objection is entirely 
academic. The Assistant Sessions Judge, 
though he convicted the petitioner of 
abetment of the forgery, passed sentence 
on him only for using the forged document 
as genuine; so that, even if we upheld the 
objection, the result, as far as the petitioner 
18 concerned, would ‘beexactly nothing. The 
Assistant Sessions Judgein following the 


course he did relied on a ruling from 


Allahabad: Queen-Empress v. Umrao -Lal (1). 
~ “Aikman, J.‘ thought that the words 


“as if he had forged such document”. 
were directed against some person other 


than a person proved to be the actual 
forger and held that a man who both 
forged a document and used it as genuine 
could not be sentenced for both: offences. 
With great respect,-we cannot-agree. All, 
it Seems to us, that s. 471, Indian Penal 
Ood lays down is that the sentence that can 
be imposed for the offence of using a forged 
document as genuine is the same as the 
sentence that can be imposed ‘for the 
offence of forgery. They are separate offences 
and under s. 35, Criminal Procedure Code 
separate sentences may be passed on an ac- 
cused person who has- been convicted at 
the same irial ef both. The last objec- 
tionisthatthe 2nd petitioner: should not 
have been convicted of an offence under 
_ g. 471, Indian Penal Code as it was another 
- person that physically presented the forged 
document for registration. The evidence 
shows that the petitioner actively partici- 
pated in the process of presentation. He 
was the prime ‘mover in the affair and the 
2od accuséd was a ool in'his hands, He 


brought her tothe registrar's office, was. 


with her, all the time and knowing the 
document to bea forgery, aided in its use 
by lending his services as an identifying 
witness. 
victed. 


* (1) 23 A. 84; A, W. N. (1300) 205. 


He was, therefore, properly con- 


The criminal Revision Petition is dismis- 
ged. | : 
V. N. V, Revision dismissed, 
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MADRAS HIGH COURT. 
Orvit Revision PETITION No, 638 oF 1929. 
May 2, 1929. 

Present:—Mr. Justice Madhavan Nair. 
PARAMBATHAKANDI OLAYATT 
KUNCHU— PETITIONER 
versus 
USSAN KASIM SAIT sy MUKTYAR SALE. 
MAMAD USMAN SAIT AND ANOTHER 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115—Conclu- 
sion opposed to finding—Revision. 

When the conclusion of the lower Court is ob- 
viously opposed to the finding expressed in the body 
of the judgment, itis acase where the High Court 
should interfere under s, 115, Civil Prozedure Code, 
and set aside the order. 


Petition under s. 115 of Act V of 1908 to 
revise the order, dated the 15th March, 1929 
and passed by the Oourtof the Additional 
District Munsif, Tellicherry, in R. T. A. No. 
81 of 1929, in Summary Suit No. 8 of 1929. 

Mr. P. Govinda Menon, for the Petitioner. 

Messrs. A. Raghunatha Rao and S. Rama- 
swami Iyenger, for the Respondents. 

J UDGMENT.—The question for con- 
sideration in this case is whether the order 
of the lower 
permission tothe petitioner to defend the 
case only on giving security is right. {t 
has been found by the Court that the 
petitioner has a defence which has to be 
considered. It has also found that thea 
plaintiff has seemingly a strong case. In 
view of the opinion of the learned Judge 
which I have stated above, it cannot be 
said that there are no bona ‘fices on the 
part of the 2nd defendant. In these 
circumstances I think the learned Judge 
should have granted permission to the 
petitioner to defend the case unconditional- 
ly. O£ course, this Court interferes only 
very rarely under s. 115 of the Oivil Pro- 
cedure Oode. But when the conclusion 
of the Judge is obviously opposed to the 
finding expressed in the body of the judg- 
ment I think itis a case where this Court 
should interfere and set aside the order, 
The order is, therefore, set aside. Hach 
party will bear its own costs. Ofcourse, 
the order giving the 2nd. defendant leave 
to defend will remain. 


The only order that “is ses aside is 
that -part of it which related to the im- 


position of the security, 
V, N, V. Order modified, 


Court ‘giving conditional: 


Ay 
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PATNA HIGH COURT. 
Frrsr Orvis Arrear No. 79/oFr 1926. 
January 18, 1929. | 
$ Present:—Mr. Justice Das and |, 
Mr. Justice James! 
UAPTAIN MAHARAJ KUMAR 
GOPAL SARAN NARAYAN SINGH 
~—PLAINTIFF—APPELLANT 


Versus : 
MAHESHWARI PRASAD SINGH 

AND OTHERS —DBFENDANTI— RESPONDENTS. 

Bengal Tenaney Act (VIII of 1885), ss. 74, 179~ 
Permanent tenure created before Bengal Tenancy 
Act—Stipulation for payment of abwab—Landlord, 
whether entitled to recover such abwab—Law of 
abwabs, development of —‘Mal’, meaning of—S. 179, 
whether retrospective. 

At the time when the Bengal Tenancy Act came 
into force, a written agreement & . permanent 
tenure-holder, entered into when his tenure was 
created, to pay a certain specific sum, by. whatever 
term any particular items may havej been described 
in the covenant, was enforceable by the Courts. [2, 
69, col. 2.] ; | 

Consequently, in the case of a permanent ‘tenure 
which had come into existence before the passing of 
the Bengal Tenancy Act, the actual; rent would be 
the amount recoverable as rent under. cl. 3 of 
Regulation V of 1812, that is to say, the whole 
specific sum which the permanent tenure-holder 
agreed to pay when histenure was created, whether 
it contained abwab or whether it did not. [ibid.] 


In the case of such a tenure, theaters: though a 
sum payable to the landlord is described in the 
covenant as an abwab, it is a part] of the actual 
‘rent and not an imposition in addition to actual 
rent within the meaning of s. 74/of the Bengal 
Tenancy Act, and can be lawfully recovered ky 
the landlord from the tenantas rent. [p. 69, col. 
2; p. 70; col. 1.] aa 

The operation of s. 74 ofthe Bengal Tenancy Act 
is barred in the case of permanent mukarrari leasas 
in permanently settled areas by s. 179 of the said Act. 
Section: 179 is not, however, applivable to leases 
created before the coming into force of the Bengal 
Tenancy Act and if at the time when the Bengal 
Tenancy Act came into force the tenant was entitled 
to exclude a certain sum fromthe rentas an abwab, 
the landlord cannot rely upon s. 179 to make the 
abwab payable. [p. 66, col. 1.] 

. Obiter.—The term ‘mal’, does not necessarily meen 
‘actual rent’.. [p. 70, col. 1.] 

{Oase-law discussed.] 

First appeal against a decision of the Sub- 
ordinate Judge, Gaya, dated the 3rd 

February, 1928. | 

Messrs. A, B. Mukerji and D. L. Nand- 

keolyar, for the Appellant. l 


Mr, S. N. Rat, for the Respondents. 


JUDGMENT. as 
James; Jd.—-On the 14th of ‘August, 1872, 
Raja Ram Kishun Singh of Tikari made a 
permanent grant of Mauza Dohia Ohandhari 
in Gaya to Babu Mutukdhari) Singh on 
payment bythe tenure-holderof premium 
of Rs. 1,376 reserving an annual rent: (jama) 
of Rs, 1,423 consisting of Rs, 1,376 describ- 
| 


9 


4 
» 


< 


| 


` that the annual rent payable was 


‘4 
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ed as mal together with Rs. 47 which is 
described in the tenure-holder’s covenant 
asabwab. In September of 1924 the pre- 
sent proprietor of the estate instituted a 
suit for arrears of rent at the annnal rate 
of. Rs. 1,423. The suit was decreed for © 
arrears of rent at the rate of Rs. 1,376 by 
the Subordinate Judge of Gaya who held 
not 
Rs. 1,423 on the ground that abwab wat 
not recoverable by virtue .of the provisions 
of.s. 74 of the Bengal Tenancy Act. The 


. plaintiff has appealed from that decision 


claiming that theamount of Rs. 47 though 
it is described in the mukarrari lease ag 
abwab is recoverable from the defendants. 
The learned Advocate for the appellant 
argues that the abwab must be regarded — 
as legally payable. Section 74 -of the 
Bengal Tenancy Act of 1885 provides that 
stipulations and reservations for payment 
of abwab in addition to the actual rent, shall 
be void; but if this covenant had to.be 
interpreted exclusively in the light of. the 
provisions of ‘the Bengal Tenancy Act, the 
abwab would be recoverable since s. 179 
of the Act expressly permits a proprietor in 
‘a permanently settled area to grant a per- 
manent mukarrart lease on any terms agreed 
on between him and his tenant. If the 
application of s. 179 is excluded by reason 
of the fact that the parties entered into 
their contract before 1885 the abwab should 
still be recoverable. It is only an abwab 
imposed. in addition to the actual rent which 
is by s. 74 declared to be illegal: Rent.is 
defined in s.3 of the Act as “Whatever is 
lawfully payable...by a tenant to his land- 
lord on account of the use or occupation: 
of the land”. . $ 

Therefore, if the abwab was lawfully pay- 
able at the moment when the Bengal Ten- 
ancy Act came into force it is a part of. 
the actual rent within the meaning of the 
definition and itis argued that the abwab 
was-at that: time lawfully payable under 
the third .clause of Regulation V of 1829. 
Apart from’ this legal argument the learned 
Advocate contends that in any view:the 
term mal ought not to be regarded as -equi- 
valent to rent which is more properly . de- 
scribed. by the term jama. In this argument 
the learned Advocate relies upon the deci- 
sion of the Judicial Committeein the case 
of Chattra Kumari Devi v. Broucke (1) and 
contends that the whole sum claimed is 


(1) 106 Ind. Cas. 571; 8 P. L. T. 813;-A.I. RB, 1997 
‘P. O. 250; I.L. T. 40 Pat. 1; 47 O. L. J. 90 


: 320, 
W. N. 260; 26 A, L. J. 19; 54 I. A, 482; 54 M. L, J, 293; 


7 Pat, 184; 27 L, W. 736 (BO), | 
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really nothing more than the rent agreed 
upon between the parties at the time of 
the creation of the tenure. He points out 
that the total amount claimedis shown in 
the body of the kabuliyat executed by the 
tenure-holder and also stthe end of itas 
the annual uniform rent with ceases. 

On behalf of the respondents it is conten- 
ded that the expression ‘actual rent’ in 
s. 74 of the Bengal Tenancy Act means the 
actual ground rent exclusive of abwab ‘and 
that abwab was not recoverable in 1885 
even though it may have been specific 
sum contained in a covenant entered into 
atthe creation ofa permanent tenancy. It 
is further argued that whether the term 
‘mal’ should be taken to mean actual rent 
or not we cannot, in dealing with a cove- 
nent such as that which is now before us, 
say that jama means rent and mal means 
something other than rent when the jama is 
specifically made up of maland abwab. In 
this connection the learned Advoeate for 
the respondents lays stress upon the fact 
“that the. premium payable by the tenure- 
holder is equal to one year’s rent exclusive 
of the abwab. We have to consider’ whe- 
ther the uniform annual jama of Rs. 1,423 
is the actual rent of the tenure or whether 
the actual rent is the sum of Rs. 1,376 
which is described in the covenant as mal. 

Jf this case were governed exclusively 
by the provisions of the Bengal Tenancy 
Actthe operation ofs. 74 would be barred 


by 8.179 which provides that nothing in. 


the Act shall be deemed to prevent a pro- 
pietor in apermanently settled area from 
granting a permanent mukarrari lease on 
any terms agreed upon between him and 
his tenant. Butthis lease was created in 
1872 beforethe Bengal Tenancy Act ‘came 
into force so the provisions of s. 179 do not 
apply toit; and if at the time when the 
Tenancy Act came into force the tenant 
was entitled to exclude the abwabd in cal- 
culating his rent the landlord cannot now 
apply s. 179 to make the abwab payable. 
It was pointed out in the case of Aparna 
Charan Ghose v. Karam Ali (2) that the 
repeal of Act X of 1859 and Regulation V 
of {812 by the Bengal Tenancy Act did not 


revive any right or privilege which did not 


exist at the time when the Bengal Tenancy 
Act was passed so that if a landlord was 
not entitled before 1885 to recover ‘abwab 
under a lease granted before the passing 
of thé Act he could notdo so after 18x5, 
ln this connection itis argued on behalf 


(2) 10 0, W, N: 527; 40,144. 527, 


“new abwabupon their raiyats, 


of the respondents that since by the pro- 
visions of s. 10 of Act X of 1859 under- 
tenants and raiyats were entitled to recover 
from their landlords any amount paid ag 
abwab that right must be held to have con- 
tinued to exist after the passing of the 
Bengal Tenancy Act; and it should be 
regarded as re-affirmed by the provisions 
of s. 74 of that Act. 

The enactment from which all later pro- 
visions regarding recovery of abwab have 
developed is Regulation VIII of 1793 which 
re-enacted in the form of a Statute the 
rules of the Decennial Settlement of 1789. 
By the rule which was embodied in the 
fifty-fourth clause of that Regulation pro- 
prietors had been directed to cansolidate 
abwab with the asal jama into one specific 
sum and to give pattas for the consoli- 
dated total which was to be done in Bihar 
by the end of thé Fasli year 1198, that is 
to say, by the 12th of September, 1791. By 
the fifty-fifth clause of the Regulation land- 
lords were prohibited from imposing any 
The Re- 
gulation applied, however, only to imposi- 
tions of this nature upon ratyats so that 
it is not necessary to consider here the ques- 
tion of whether the consolidation of abwab 
with ground rent into a specific sum was 
not legal after September, 1791,since we are 
not dealing with raiyats but with parmanent 
mukarraridars. The point is of some im- 
portance, because the decision in the case of 
Tilukdart Singh v. Chultan Mahton (3) 
which mtst be considered in dealing with 
this question, was ultimately based on these 
provisions of Regulation VILI of 1793. 

By Regulation V of 1812 proprietors were 
declared competent to grant psrmanent 
leases to dependent talukdars in such form 
as the contracting parties might dsem most 
conducive to their respective interests. The 
third clause of the Regulation, which made 
this important concession, contained the 
following proviso :— 

“ Provided, however, that.nothing herein 
contained shall be construed to sanction or 
legalize the imposition of arbitrary or in- 


definite cesses, whether under the denomi- 


nation of abwab, mathat or any other deno- 
mination. All stipalations or reservatiens of 
that nature shall be adjudged by the Courts: 
of Judicature to be null and void: But the 
Courts shall notwithstanding maintain and 
give effect io the detinite clauses of the 
engagementscontracted betWeen the parties, 
or, in other words, enforce payment of such 


(3) 170.131; 16 I, A, 152; 13 Ind. Jur. 23]; 5 Sar, P, 


- ' Q. J, 408 (P. C,)s 


1191, 0.1929. GOPAL BARAN NARAYAN SINGH t, MAHESHWARI PRASAD SINGH, 


sums as may have been spacifically agreed 
upon between them”, 

_ This proviso would appear.on the face of 
16 to mean that any undertaking contained 
in & permanent tenure-holder’s covenant, 
by which he empowered his superior land- 
lord to impose arbitrary or indefinite cesses, 
_would be treated as null and void by the 
Courts, but a definite agraement entered 


into at the creation of the tenure, by which ` 


the tenure-holder undertook to pay a fixed 
specific sum would be enforced; and the 
Oourt naturally interpreted it in this way. 
Ciause 3 of Regulation V of 1812 remained 
in force until the passing of the Bengal 
Tenancy Act (VIII of 1885) but this clause 
was not in its application limited to depen- 
dent talukdars but applied to all ciasses of 
tenures, including raiyati tenures, 

Act X of 1859 represents the firat serious 
attempt to codify the law oflandlord and 
tenant in Bengal, Bihar and Orisa. Sec- 
tion 10 of the Act contained the following 
provisions: i 
. “Every under-tenant or raiyat from whom 
any sum is exacted in excess of the rent 
specified in his pattah, or payable under 

‘the provisions of this Ast, whether a3 abwab 
or under any other pretext...shall be entitl- 

‘ed to recovar from the person recsiving 
such rent damagas not exceeding double the 
amount so exacted or paid.” 

By Act X of 1859 certain clauses of Ragu- 


lation V of 1812 were repealed, but the first. 


four clauses remained in force. Therefore in 
order to ascertain what was the “rent speci- 
fied in the pattah”’ the provisions of the 
third clause of Regulation V of 1812 had to 
be considered. The question considered 
by the Oourte, in deciding whether a writ- 
ten agreement to pay abwab was enforce- 
able under Act X of 1859, was whether the 
amount was arbitrary or indefinite or a 
fixed specific sum, but there appears to 
have been some doubt as to whether the 


third clause of Regulation V of 1512 ren- 


dered valid oral agreements by raiyats to 
` pay definite and specific sums as abwab, 
“where there was no written engagement 
and where the documentary evidence zon- 


sisted merely of rent-receipts or cf eutries 


inthe landlords’ village papers. 


On the 9th January, 1885, when the Ben- -` 
gal Tenancy Act in its final form was about | 


to be passed into law, after having been 
recast from'time to time during the pre- 
vious four years, the question of whether 
“customary abwabs could be realised from 


raiyats came before Full Banch of the Oal- 


outta High Court, Chulian Mahton v, Tiiuk- 
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dari Singh (4). The reference’ to the Fall . 
Bench in that case was in the following 
terms:— . ; 
“Whether, assuming thatthe abwabs in 
question have, by the custom of the estate 
of which the lands form part, been paid by 
the defendant and his ancestors for a good 
many years, they are legally recoverable by 
the plaintiffs, although they are not actually 


proved to hava begn paid or payable before 


the tima of the Parmanent Settlement?” 

Sir Richard Garth, the Ohief Justice, con- 
fining himself strictly to the terms of the 
reference, held that the abwabs were not 
recoverable from the raiyats. Mr. Justice 
Mitter, with whom the rest of the Judgas 
concurred, based his dezision on the provi- 
sions of cl. 54 of Ragulatioa Vill of 1793: 
but travelling beyond the terms of the re- 
ference, he held that the last four lines of 
cl, 3 of Regulation V of,1812 providing that 
an engagement for the payment of any sum 
specifically agreed upon should be enforced 
referred only to the amount fixed as rent, 
excluding abwab; although cl. 3 of Regula- 
tion V of L812 refers exclusively to formal 
written engagements, and no quastion of 
the effect of such engagements aross in 
Chultan Mahton's case (4), 

Ia 18838, while the appealin Chultan Mah- 
ton’s case (4) was still bafora the 
Judicial Committes, the case of Padma- 
nund Singh v.Baij Nath Singh (5) came be. 
fore a Division Banch of the Calcutta High 
Court. In that case the defendant as hold- 
er of a mukarrari tenure had agreed by 
his covenant to pay acertain sum as rent. 
and also certain fixed sums described in 
the covenant as tehwariand salami, It 
was held that these amounts had basa pay- 
able by virtue of the provisions of cl. 3 of 
Regulation V of 1812 up to the data of the 
repeal of the Regulation in November of 
1885; and that they ought to ba regarded 
as a part of the actual rent payable in res- 
pect of the tenure. The Judges held that 
the matter was not affected by the decision ` 
of the Full Bench in the case of Chultan 
Mahton v. Tilukdari Singh (4) for reasons 
which they gave in their judgment, which ` 
certainly appear to bs convincing. m 

The following pasgage from the judgment 
of Tottenham, J., is important in chis con. 
nection:—“The words of Mr, Justice Mit. 
ter's decision in that Full Banch ecase...do at? 
first sight seem to bear out the view taken m 
by the District Judge, but 1 happened to bg 


(4) 11 0. 175. 
(5) 15 0,828 oe 
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one of thé Judges of the Full Bench who con- 
curred in Mr. Justice Mitter’s judgment, and 
I certainly did not at the time of the deci- 
sion intend to concur in holding that any- 
thing recoverable under the terms of Re- 
gulation V of 1812 could not be recovered 
af the present day. That Regulation has 
been repealed by the new Tenancy Act. 
But at the time the kabuliyat was given by 
thedefendants in the present suit, if was 
in full force. We have had since an oppor- 
tunity of consulting Mr. Justice Mitter on 
this point, and he is anxious that he should 
no: be misunderstood in this matter. He 
did not mean then to exclude the opera- 
tion of Regulation V of 1812, where that 
Regulation could apply. In the case be- 
fore the Full Bench, that Regulation did 
not support the plaintiffs: on the contrary 
it was directly opposed to their claim. In 
the present case, the Regulation does 
support the plaintiffs’ case, because, the 
items in dispute are not arbitrary and 
uncertain in their character, but they are 
specific sums which ‘the tenants agreed to 
pay to the landlords; andfrom the terms 
of their kabuliyat it seems to us that the 
payment of these items, no. less than the 
payment of the jama itself, formed part of 
the consideration upon which the tenancy 
was created. Therefore, the plaintiffs were 
entitled, by virtue of Regulation V of 1812, 
to demand and recover these items, they 
being in “fact part of the rent agreed to 
be paid, although not so described. In the 
definition contained in the new Tenancy 
Act, ‘rent, means whatever is lawfully 
' payable or deliverable in money or kird 
by a tenantto his landlord on account of 
the use or occupation of the land held by 
the tenant. There is nothing new in this, 
but it expresses concisely what has always 
been understood by the word ‘rent’. What 
is or is not an abwab must depend upon the 
circumstances of each particular case in 
which the question arises. The Full Bench 
case, upon whichthe District Judge relies, 
does not, as we have said, bar the plaintiffs’ 
present claim. We think the plaintiffs 
are entitled to succeed on that point”. 

On the 10th of April, 1889, the case of 
<hultan Mahton v. Tilukdari Singh (4) came 
on appeal before the Judicial Uommittee, 
The decree of the Full Bench of the Oaleutta 
High Court was affirmed. The basis of the 
decision [Tilukdari Singh v, Chuittan 

eMahton (3)] of the Judicial Committee was 


the dilemma put by Lord Maznaghten in, 


ths following terms :— | 
‘Ef the dbwabs were payable atthe time 
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of the Permanent Settlement, they ought to 
have been consolidated with the rent under 
s, 54 of Regulation VIH of 1793. Not, 
being so consolidated, they cannot now be 
recovered under s. Glof that Regulation. 
If they were not payable at the time of 
the Permanent Settlement, they would come 
under the description of new abwabs ins. 59, 
and they would be in that case illegal.” 7 

In April, 1890, the question of whether 
certain cesses were recoverable from raiyats 
once more came before a Full Bench of the 
Calcutta High Court in the casa of Radha 
Prosad Singh v. Bal Kowar Koeri (6). The 
Oourt held that the particular itams in 
question were not recoverable, following 
the decision of the Judicial Committee in 
ihe case of Tilukdari Singh v. Chultan 
Mahton (3). In the course of the judgment 
Sir Comer Petheram remarked that ‘the 
decision in the case of Pudmanund Singh 
v. Baij Nath Singh (5) must be regarded as 
overruled by the decision of the Judicial 
Oommittee in the case of Tilukdari Singh v. 
Chulian Mahton (8). 

The question of whether an agreement 
contained ina tenure-holder’s covenant to 
pay certain specific sums as abwcb was 
enforceable again came before the Calcutta 
High Court in the caseof Kalanand Singh 
y. Eastern Mortgage & Agency Co., 
Lid, (7). In that case a tenure- holder had cov- 
enanted in 1874 to pay the annual sum of 
Rs. 4,310 of which the sum of Rs. 4,300 
was described as jama, while the balance 
consisted of certain and definite sums 
payable as cesses. The Division Bench 
(Chitty and Teunon, JJ.), discussed the 
case of Radha Prosad Singh v, Bal Kowar 
Koeri (6) and it was pointed ou; that 
although some of the Judges in that case 
had expressed the opinion that the deci- 
sion in Pudmanund Singh's case (5) had been 
overruled, the facts in Radha Prosad Singh’s 
case (6) and in the Privy Gouncil case of 
Tilukdari Singh v. Chultan Mahton (€) were 
wholly different from the facts in the 
present case. The abwabs were held to be 
recoverable onthe ground that they were 
really part of the consideration for the 
letting. NA 
“The cases of Pudmanund Singh v. Bar - 
Nath Singh (5) and Kalanand Singh v. 
Eastern Mertgage & Agency Co. Ltd. (7) 
have from time to time been considered 
in the High Court of Oaleutta, On January 
the 12th, 1914, the decision in Kalanand, 
Singh's case (7) was followed in the case of 

(6) 170. 726. 

7) 19 Ind, Qas. 701; 18 O. L. J. 83, 
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Haradas Acharyea -Chaudhuri -v. Abhoy 
Charan Dhupi (8). On May the 26th, 1914, 
the case was again considered in the case 
of Kalanand Singh v. Saira (9) when the 
Division Bench, while not expressly dis- 
approving the decision in the case of 
Kalanand Singh v. Eastern Mortgage & 
Agency Co., Lid. (7) considered that they 
were bound by the ruling in the case of 
Radha Prosad Singh v. Bal Kowar Koeri (6) 
which held that the decision in Pudma- 
nund Singhs case (5) had — been 
overruled. This view was again taken in 
1917 in the case of Bejoy Singh Dudhuria 
v. Krishna Behari Biswas (10), where 

Sanderson; O. J., mentioned other cases in 
’ which the interpretation given by Pethe- 
ram, ©. J. to the decision of the Privy 
Couneil in Tilkdari Singh's case (3) had 
not been adopted. In Bejoy Singh Dudhu- 
ria's case (10) it was decided- that each 
case must depend upon the proper con- 
. struction -of the contract before the Court. 
‘Ifupon a fair interpretation of the con- 
tract it can be seen that a particular sum 
‘is specified er agreed to be paid as lawful 
consideration for use and occupation of the 


land, that is to say, if it is really part of the. 


rent, although not described, as such, the 
landlord can recover it. In 1916, the 
question came before the Patna High Court 
in the case of Sadanand Tewari v. Deb 
Nath Manjhi (11) when the decision in 
Kalanand Singhv. Eastern Mortgage & 
Agency Co., Ltd. (7) was followed. The 
learned Judges held thatthe question for 
decision was whether the separate. items 
claimed were actually part of the total rent 
payable for the land. | 

An obiter dictum of Sir Comer Petheram 
is, of course, entitled to respect, but in 
our view, if we may say so, his remark that 
the decision of Pudmanund Singh's case 
(5) had been overruled by the decision of 
the- Privy Council in Tilukdar Singh's 
(3) was not correct. All that was decided 
by the Full Bench in Tilkdari Singh’s 
ease (4) was that neg and certain other 
abwabs which had been added to produce 
_ rent paid by raiyats for an indefinite 
` period, were not recoverable. In Radha 
Prosad Singh's case (6) the question which 
the Full Bench had to decide. was of a 
similar nature." The decision in Pudma- 
nund Singh's case (5) was based upon the 


(8) 24 Ind. Cas. %8, 

(9) 25 Ind. Gas. 540. ; 

(10) 41- Ind. Oas. 561; 21 O. W. N, 959: 45 C. 259, 
a” 37 Ind, Cas, 983; (1917) Pat, 287; 3 P. L. W. 
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interpretation cf the ' third clause of 
Regulation V of 1812, as apjlied to the 
written patta and kabuliyat creating & 


-permanent tenure. - The decision of the 


Judicial Committee in Tilkdari Singh's 
case (3) was based exclusively on -the inter- 
pretation of certain clauses In Regulation 
VIII of 1793 which affected only abdwabs 
imposed upon riayats, It should not be held 
that their Lordships by that decision 
affirmed obiter dicta which they had no 
occasion to mention, and so tied ..down 
Mr. Justice . Mitter and Mr. Justice 
Tottenham to these dicta which they had 
already repudiated at the first opportunity. 
We would, therefore, say with due respect 
that the view taken by the learned Judges. 
who decided the case of Kalanand Singh 
v. Eastern Mortgage Agency Co. . Ltd. (7) 
is correct and the decision ‘in the case of- 
Pudmanund Singh.v. Baij Nath Singh (5) 
has not been overruled. 

Therefore atthe time when the Rengal 
Tenancy Act came into force, a written 
agreement py a permanent . tenure-holder, 
entered into when his tenure was creat- 
ed, to pay a certain specific sum, by 
whatever term any particular items may 
have been described in the covenant, was 
enforceable by the Courts, and the whole 
sum agreed upon was the rent payable for 
the tenure. < 

If in 1885 a: tenure-holder had no right.to 
refuse to pay any part of the whole specific 
sum which he had agreed to.pay by the 
terms of his covenant, the defendant's 
case must rest exclusively upon the terms — 
of s. 74’ of the Bengal Tenancy Act, 
which provides that all impositions upon 
tenants under the dendmination of abwab 
end mathué or other like appellations, in 
addition to actual rent, shall be illegal and 
taat stipulations and reservations to pay 
sich cesses shall ke void. The effect of 
this provision of law is clearly to make ~ 
such impositions illegal when they are 
imposed in. addition to the. actual rent. 
In the case of a: permanent: tenure which 


‘had come into existence before the passing 


of the Bengal Tenancy Act, the actual rent ` 
wculd be the amount recoverable as rent 
under.cl. 3 of Regulateon V of 1812, that is 
to aay; the whole specific sum -which the 
permanent tenure-holder.agreed to pay 
whan his tenure was created, whether it 
contained abwab or whether it did not. 
We, therefore, consider that in this case 
the sum of Rs. 47 though it, may-have been 
described in the covenant of 1872 as abwab 
isa part-of the actual rent; if isnot an 


/ 
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imposition in addition to the actual rent, of 
akind which would be illegal by the provi- 


sions of s. 74 of the Bengal Tenancy Act. 
In the case of Chatira Kumari Devi v. 


“ Broucke (1) the defendant’s argument was 


that the amount described as malguzari 
in hislease was his actual rent, and: the 


' specific payments which he understood to. 


make under various heads in addition 
to the malguzari were something. other 
than rent. This view was not accepted by 
“the Judicial Committee who held that it was 


' impossible to take the first item as being 


actual rent and the rest as abwab when 
they were all included in the total, which 
was expressly stated as the annual rent 
‘payable in the present case, the argument 
of the learned Advocate for the respond- 
‘ents is that the item of mal is annual 
rent and that the abwab of Ra. 47 isan 
imposition added tothe actual rent. But 
both in the body of the lease and in the 
‘foot of it we find that the tenure-holder 
‘covenanted in 1872 to pay a uniform 
annual jama of Rs. 1,423; and though this 
-was made up of Rs. 1,376 mal and Bs. 47 
a year abwab, the whole sum of Rs, 1,423 
would appear to be the actual rent of 
the holding. If malguzari is not to be 
regarded as necessarily a. definition of 
actual rent, still less can theterm mal 
be so regarded. And when we have the 
annual jama distinctly specified at Rs. 1,423 
‘it would be difficult to hold, in view of 
the decision of the Judicial Committee to 
which reference has been made, that notk- 
ing other than the mal is the actual rent 
ofthe holding, ifit were not for the fact 
that the balance is definitely described as 
abwab. The fact that the total is described 
as jama would probably entitle the 
plaintif to his decree; but it was not 
necessary for him to enter into a discussion 
of the meaning of the term mal in the 
defendant’s covenant. Any definite and 
specific sum which a permanent tenure- 
holder agreed to pay by a formal kabuliyat 
executed on the creation of a permanent 
tenure created before the passing ‘of the 
Bengal Tenancy Act is part of the actual 


æ rent within the meaning of s.74 of the 


Bengal Tenancy Ad; and the plaintiff is 
entitled to succeed on that ground alone’ 
The decree of the lower Court is according- 
ly set aside. The appeal is allowed and 
the plaintiffs suit is decreed with costs 
throughout, 

Das, d.—I agree. 


A. . Appeal allowed, 
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PATNA HIGH COURT. 
SECOND O1vin ArrgeaL No. 1024 cr 1927, 
i February 27, 1929, 
Present:—-Mr, Justice Kulwant Sahay 
and Mr. Justice Chatterji. 
RAMDENI SINGH AND ANOTHER— 
DEFENDANTS— APPELLANTS 
VETSUS i 
GUMANI RAUT AND ANOTHER— 


PLaINTIFF8—RESPONDENTS. 

Specific Relief Act (1 of 1877), s. 27 {c)—Suit for 
specific performance—Plea of bona tde purchase 
without notice—Burden of proof of bona fides and 
absence of notice—Plaintiff in possession-—Omission 
by subsequent purchaser to make inquirces—Inference 
of mala fides. 

Tn a suit for specific performance of a contract, if 
the plaintiff proves a prior contract in his favour, 
the burden of proving a subsequent bona fide transfer 
for value without notice of the prior contract, lies 
onthe defendant who alleges it. jp. 71) col. 2.] 

Dharamdeo Singh v: Ram Prasad Saa (1) and Hem 
Chandra De Sarkar v. Amiyabala De Sarkar (2), 
relied on. 

But very little evidence on the part of the defend- 
ant of want of knowledge ofthe pla:ntiff's contract 


_ would discharge the onus and shift the onus on to the 


plaintiff. [tbed.] A 

Where a property which was in the possession: ofa 
mortgagee was sold to him andina suit for specific 
performance of the contract of sale by the mortgages 
one of the defendants set up the plea that he was a 
subsequent bona fide transferee for value: 

Held, (4) that the burden was on the defendant to 
prove that he was a bona fide transferees who had paid 
his money in good faith without notice of the contract 
in the plaintiff's favour; Tibid.] 

(ii) that it was incumbent upon the defendant to 
have inquired into the title under which the plaintiff 
was holding and that in the absence of such an 
enquiry the defendant could not be held to be a bona 
fide transferee. [p. 72, col. 1.] 

Faki Ibrahim v. Faki Gulam Mohidin (3) and 
Baburam Bag v. Madhab Cnandra Pallay (4), relied 
on. 


Second appeal against a decision of the 
Subordinate Judge, Shahabad, dated the 
7th September, 1927, confirming that of the 
Munsif, Arrah, dated the 23th September, 
1926. 


Messrs. S. M. Mulick and Rar Guru 
Saran Prasad, for the Appellants. 

Messrs. Shiveswar Daya! and Jitendra 
Nandan Sahai, for the Respondents, — 


JUDGMENT. 


Kulwant Sahay, J.—This is an ap- 
peal by the defendants and it arises out ofa 
suit for specific performanze of a contract. 
The plaintiff's case was that the land in 
dispute belonged to the defendant No. 1, 
who first gaveitin rehan to a brother of 
the defendant No. 2. Thereafter the defen- 
dant No. 1 executed arehan of the same land 
to the plaintiff for a sum of Rs. 1,000, The 
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plaintiffs thereupon redeemed the previous 
rehan of the brother of the defendant No. 2 
and got possession. . The plaintiff then 
Slleges that the defendant No. 1 took a 
further sum of Rs, 6U0 from him on the 
28th August, 1925, on the basis of a pro- 
missory note and there was a promise by 
the defendant No. 1 tosell the land to the 
plaintiff for Rs. 1,775 out of which Rs. 1,000 
under the rehan and Rs. 600 under tha 
promissory note and Rs. 50, taken as earnest 
money, were to be set off and the balance of 
Rs. 125 was to be paid in cash. An agree- 
ment called mahadanama was accordingly 
executed by the defendant No.1 on the 23rd 
September, 1925, in favour of the plaintiff. 
The defendant No. 1, however, subsequent- 
ly sold thé lands to the defendants Nos. 2 
and 3 by means of a deed of conveyance 
dated the 12th October, 1925, for the alleg- 


ed consideration of Rs.:1,810. The plaint- . 


iff's case is that the purchase. by the 
defendents Nos, 2 and 3 was with the 
knowledge of the contract with the plaintiff: 
_-He accordingly brought the present suit 
| for specific performance. i 


The defénce of the defendants Nos, 2: 


and 3 was that there was a previous agree- 
' ment by the defendant No. 1 to sell the 
property to them onthe 1%th September, 
‘1925, and that they took the conveyance of 
tbe lzthOctober, 19:5, bona fide on payment 
of the consideration money and without 
notice of the contract with the plaintiff. 
Both the Courts below have held that the 
‘ contract with the plaintiff had been establis- 


hedand that set up-by the defendants Nos. 2. 


and 3 had not been established and that the 
defendants made the purchase with know- 
ledge of the plaintiff's contract. The learned 
Subordinate Judge has also held that the 
. purchase by the defendants Nos. 2 and3 
was not a bona fide purchase for value and 
he does not believe that the payment of 
Rs. 810 was actually made by-the defend- 
ants Nos. 2and 3 to the defendant No. 1, 
the balance of the consideration, namely, 
the sum 2f Rs. 1,000 being alleged to have 
been retained .by the defendants Nos. 2 
and 3 for payment, to the plaintiff to 
redeem his previous rekan. 
X In¢his second appeal by the defendants 
OB. 
the Court below has misplaced the onus of 
proof upon the defendants, and itis con- 
tended that the onus wasuponthe plaintiff 
to prove that he defendants Nos. 2and 3 
had knowledge of the contract. The answer 
to this. argument is contained in the provi- 
~ gion ofs, 27 ofthe Specific Relief Act which 
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2and 3 it has been contended that - 
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provides that a specific performance of a 
contract may be enforced against (a) either 
party thereto; (b) any other person claiming 
under him by a title arising subsequently 
to the contract, except a transferee for value 
who has paid his money in good faith and 
without notice of the original contract. It 
is thus clear that the party who wants to 
take advantage of the exception has to prove 
it. It was, therefore, incumbent upon the 
defendants Nos. 2 and 3 to provein the 
first instance that they were transferees for 
value and that they had paid their money in 
good faith: and without notice of the original 
contract. This view is supported by the 
decision of this Court in Dharamdeo Singh 
v. Ram Prasad Sah (1) where it was 
held that in a suit for specific performance 
of a contract if the plaintiff proves his prior 
contract, the burden ofproving asubsequent 
bona fide transfer for value without notice 
under 8. 27 (b) of the Specific Relief Act lies 
on the party alleging it. The same view was 
taken by the Calcutta High Gourt in Hem 


Chandra De Sarkar v. Amiyabala Dz Sarkar . 


(2). The learned Subordinate Judge was, 
therefore, rightin throwing the onus upon 
the defendants to prove that they were 
transferees for value without notice of the 
original contract. Very little evidence on 


the part of the defendants of want of 


knowledge of the plaintiff's contract would 
have discharged this onus and shifted the 


_ onus On the plaintiff, but in this case the 


defendant No: 2 who. gave his evidence 
does not even say on oath that he was not 
aware of the plaintiff's contract. | 


There is another findingofthe learned . 


Subordinate Judge which is fatal for the 


‘defendants Nos. 2 and 3, namely, the find- 


ing that it has not been proved that the 
defendants Nos. 2 and 3 have paid the con- 
sideration: money to the defendant No. 1 
and that it has not been proved that they 
were bona fide purchasers for value. Under 
cl. (b) of s. 27 it is only a transferee for 
value who has paid his money in good faith. 
and without notice of the original contract, 
who can avoid the specific performance of a 
contract. The finding here is thatthe de- 


-fendants Nos. 2 and 3 are not purchasers in 


u 


good faith, 

Mr: Shiveshwar Dayal takes an additional 
point, which does not appear tohave been 
taken in the Oourt below, namely, that the 
plaintiff being admittedly in possession it 
was the bounden duty of the defendants 
- (1) 44 Ind. Cas. 470; 4 P. L. W. 152. 


(2) 84 Ind. Oas. 693; 52 O. 121; 40 C.L. J, 184; A, 
1. R. 1925 Qal. 61. . : 
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Nos. 2 and 3 to inquire from the plaintif as 
regards the nature ofhis possession before 
they could be held to be bona fide purchasers 
for value, and reference is made to Faki 
Ibrahim v. Faki Gulam Mohidin (3) and 
also to observations of Jenkins, O. J., in 
Baburam Bag v. Madhab Chandra Pallay 
(4). There is a good deal of force in this 
argument as well. Mr. 5. M. Mullick has 
contended that if the basis of the title under 
which the plaintiff was holding’ possession 
was known to the defendants Nos.2 and 3, 
it was not incumbent upon them to make 
any further inquiry. But on reference to 
the deposition of defendant No. 2, a copy 
of which has been furnished to us, it ap- 
pears that the defendant No. 2 was aware 
that the plaintiff had a rehan from defend- 
ant No. 1 but was not awareas regards 
the land which was givenin rehan. In 
other words, he was not aware whether the 
land held in rehan by the plaintif was the 
land he purchased, Under the circum- 
stances, it was incumbent upon him to in- 
quire the title under which the plaintiff 
was ‘holding possession of the land in 
dispute. . 

Having regard to the findings arrived at 
by the Courts below, it is clear that there 
is no substance in this appeal and it must 
be dismissed with costs to the plaintiff-re- 
spondent. 

Mr. S M. Mallick asks that we should 
direct that in the events of the plaintiff 
depositing the balance of Rs.125 in Oours 
that sum should be paid to the defendants 
Nos. 2 and 3, who are admitted by the 
defendant No. lto be the purchasers and 
not to the defendant No, 1. Having regard 
to the admission of the defendant No. 1, it 
is only fair that the sum of Rs. 125 be paid 
to the defendants Nos. 2 and 3 if and when 
deposited. in Court by the plaintiff for the 
execution of the conveyance. 

Chatterji, d.—I agree. A mere 
denial may, in the circumstances of a parti- 
cular case, shift the burden of proof on 
the plaintiff in the matter of notice but 
there is even no such denial on oath in the 
present case, — 


A. Appeal dismissed. 
' (3) 60 Ind. Oas. 986; 45 B. 910; 23 Bom. In R. 
335 


(4) 19 Ind, Oas. 9; 400. 565; 18 O. W.N, 341. 
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PATNA HIGH COURT. 
CriMINaL REVISION No, 142 oF 1929. 
March 20, 1929. . 
` Present:—Justice Sir Jawala Prasad, KT., 
and Mr. Justice James. 
JILDAR KATY ER—PBETITIONER 
VETSUS 

EMPEROR—Opposirs Party. 

Penal Code (Act XLV of 1860), s. 361—Pledge of 
girl by natural guardian—Pledge by pleigee—Pledgee 
and sub-pledgee, whether guilty of kidnapping—Ab- 
sence of demand of custody by legal guardian, effect 
of—Guardianship—Guardian’s right to transfer right 


` of guardianship. 


A pledged his girl with B to secures loan. A did 
not pay the loan and B pledged her with C to seeure 
a loan raised by him from C. A, witnout demand- 
ing the custody of the girl from B or C, instituted a 
complaint against B and C under s. 361, Penal Code : 

Held, that Band C were not guilty of kidnapping 
under s. 361, Penal Code. [p. 73, col. 2.] 

Though the pledging of a girl to secure a loan is 
not alegal contract and cannot be enforced in law, 
the pledgee does not by retaining the girl commit the 
offence of kidnapping under s. 361, Penal Code, 
inasmuch as the said section has no. application 
where the guardian has consented to the taking away 
or keeping of girl. ‘Sibid | 

If after having obtained custody of a minor in a 
lawful manner with the consent of its guardian the 
minor is married or disposed of in such a manner as ta 
make it impossible for the lawful guardian to get back 
the custedy of the minor, an offence under s. 361, Penal 
Code, would be committed and the tem vorary guardian 
doing any such act would be liable urder the section; 
but so long as nothing is done which would rendez 
the restoration or exercise of the custody of tha 
child by the lawful guardian impossible, the mera 
fact of transferring the guardianship by the tempc- 
B oo would not constitute an offence. 

ibid. ` 

Where a girl is made over by its natural guardian to 
another, the latter becomes temporarily the lawful 
guardian of the girl with all the r:ghts and liabil- 
ities of a natural guardian including the right to 
transfer his guardianship, [ibid.] 

Application against a decision of the 
Sessions Judge, Purnea, dated the 17th 
December, 1928, upholding that of the 
Magistrate, First Olass, dazed the 14th 
September, 1928. 

Mr. S. De, for the Petitioner. 

Mr. C. M. Agarwala, Assistant Government 
Advocate, for the Crown. 


JUDGMENT. ` 

Jwala Prasad, dJ.—Complainant 
Chhatoo of Jale, District Darbhanga, had 
been to Assam with his wife and anumber 
of children to work as a labourer He 
learnt that his son Parmeshwar was ill 
at home; and he returned with his wife 
and children, leaving his deughter Jailach 
in charge of accused Jildar Kaiyer, a 
resident of village Nada, Dist®ct Muzaffarpur, 
who was working in Assam asa labourer. 
Jildar is related to Ghhatoo in various 
ways. Obhatco was in need of money to 


+ 
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cover the expenses of his journey, and he 
borrowed Rs. 50 from Jildar Kaiyer, pledg- 
ing the girl for re-payment of his loan. 
The transaction was verbal, and it.is said 
that the said loan of Rs..50 was to be 
re-paid in Jeth following andthe girl was 
then to be returned to Chhatoo. Ohhatoo 
did not go back to Assam, as he learnt 
that there was dearth of employment. In 
the meantime accused Jildar Kaiyer pawned 
the girl with accused Nebati Kaiyer of 
‘Khorai, District Purnea, for Rs, 93 with 


certain terms and stipulations set forth. 


in an agreement written on a paper with 
one anna stamp (Hx. 2). -It was  stipu- 
lated that the loan was to be re-paid‘in 
1335 Asin (corresponding to October, 1927), 
failing which Nebati was at liberty to 
-marry the girl to his son. Jildar Kaiyer 
returned home from Assam in Jeth last, 
and Ohhatoo was informed that the girl 
did not come-with him. His story ia that 
he went to Jildar for the girl but was 
told that Jildar did not know his daughter 
‘at all. Subsequently he came to know 
from Rudra Kunjra, who isa relation of 
his, that there was a rumour that the 
‘girl had been sold by Jildarto some one 
near Katihar, Accordingly he went in search 


- of the girl to the Districts of Muzaffarpur, - 


Purnea, Katihar, Kasba, Banailigarh and 
Jalalgarh. and ultimately reached the 
village of accused Nebati and saw the 
girl at his house. He did not go to him, 
but he learnt in the village from others 
that it was not known why the accused 
had purchased the girl, He went straight 
to the Police Station at Kasba and lodged 
information, but the Sub-Inspector had 
already received an informatian that day 
from the chaukidar of the village that 
the accused had purchased and brought 
the girl in question and he was coming 
to the village to recover the girl. He 
recovered the girl and made -her over to 
the complainant. In these circumstances 
both Jildarand Nebati have been convicted 
under .s. 363 of the Indian Penal Uode 


for taking away the girl from the lawful - 


guardianship of .her father, the complain- 
ant, >» 2 : 

- The Courts below have not accepted 
the story told by Jildar as to his having 
made strenuous.search for the girl in the 
several districts. mentioned above, 
They have held that the girl was entrust- 
ed by VUhhateo to accused Jildar so as 
to ensure the return ofthe loan of Rs. 50 
that was taken -by him and that Jildar 


subsequently pawned the girl with accused ' 
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Nebati to secure a loan of Rs. 93. The 


‘Courts below have held that these findings 


are sufficient to bring both the accused 
within the purview of s. 363 of the Indian 


Penal Code, ard the reason given is that | 


the accused Jildar had no right tosellor 
hypothecate the girl in question nor had 
Nebati the right to take the girl in pledge 
for his.loan and under the terms set 
forth in Hx. 2. In short, the view ig 
that the disposal of a minor girl like 
chattels is forbidden by law and that 


fact alone would amount to taking the 


minor from the lawful custedy of its natural 
guardian, 


The girl was voluntarily made over to ` 


the charge of Jildar by her natural 
guardian and consequently Jildar became 
the lawful guardian of the girl for the 
time being and he hed all the. rights 
and liabilities of the legal guardian. He 
could exercise the same right of transfer 
of guardianship as the natural guardian 
of the minor did, provided he returned 
the girl to the custody of the lawful 
guardian the moment that was demanded. 
No doubt, the pledging of a girl to secure 
a loan is not a legal contract, and may 
not be enforced in law: but if a minor 
is retained in the custody of a person with 
the consent of the lawful guardian he 
will not commit the offence of kidnapping 
defined in s.36!1 of the Indian Penal 
Oode and made punishable under s. 363 
of the Code. It is essential in terms of 
that section that the minor should be taken 
or enticed out of the keeping of the lawful 
guardian of the minor ‘‘without the consent 
of such guardian"; and if there is consent 
given, the section has no application. It 
does not matter whether the consent is 
given for consideration or not. If after 
having obtained custody of a minor in a 
lawful manner with the consent of its 
guardian the minor is married or disposed 
of in such a manner as to make it 
impossible for the lawful . guardian to 


get’ back the custody of the minor, an | 


offence under s. 361 would be committed 
and the temporary guardian doing any 
such act would beliable under the section 
but so long as nothing is done ‘which 
would render the re8toration or exercise 
of the custody of the child by the lawful 
guardian impossible, the mere fact of 
transferring the guardianship by the 
temporary guardian would not constitute 
an offence, Jildar had obtained the keeping 
or custody of the girl with the consent 
of her father “and as such “he was lawfully 


h 
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“in possession of the girl. He made. 


| over the girl to Nebati temporarily to 
secure the loan of Rs. 93. The agree- 
ment between him and Nebati 
tainly not enforceable under ‘the law, 
but we have nothing to do with that. 
He did transfer the girl to Nebati, and 
if that had rendered the return of the 
girl fo the guardianship of her father 
when demanded impossible, then cer- 


tainly the act of Jildar and of Nebati.’ 
It is not the ` 


would amount toan offence. 
case of ‘Ohhatoo that he demanded the girl 
from Jildar. and wasrefused. Heleft the 
- girl with. Jildar and -he never demanded 
the girl back fromhim until after Jildar 
returned home from Assam. He says in 
the First Information that he went to Jildar 
after hearing of the sale of the girl by him 
and Jildar refusedany knowledge of the 
girl meaning thereby that he: refused to 
return the girl. Ifthatwerea fact Jildar 
would certainly be liable, for it was his 
duty to return the girl to her natural 
guardian, the father, the moment .he de- 
manded the girl back. The Court below has 
‘not: accepted this case of the complainant. 
* Therefore, Chhatoo did not, demand the 
girl from Jildar; and it is not his case 
that he ever demanded her from Nebati for 
seeing the girl at Nebatis house without 
seeing or questioning Nebati ‘Chhatoo went 
straight to the thana and lodged informa- 
tion. Thereis no finding of the Oourts 
below that the girl was ever demanded 
from any of the accused and was refused, 


' Therefore, itis not proved that the girl’ 


. Was retained in the custody of either of the 
accused after the guardianship temporarily 
‘created in favour of Jildar was terminated. 
Hence no offence of kidnapping has been 
‘committed by any of the accused. In fact 
the father of the girl does not seem to be 
anxious about the custody of the girl and 
has been pawning her, He did so with 
“ Jildar accused and after having recovered 
the girl through the Police from accused 
= Nebati he has again pawned her with one 
‘Ramdharia man of Supaul for Rs. 60. — 
~ ‘The result is that the conviction of, and 
‘thesentence passed on, the petitioner are set 
aside. Nebati has nob filed any application 
in revision; but asin.the view taken by us 
the case against him also is not proved he 
should get the benefitof this finding and 
should be acquitted. Both the accused 
should be set at liberty. 


James, J.—l agree. — - . 
ao = Conviction set aside, 


| MAHADEO MISSIR Ý, RAM PRASHAD, 
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PATNA HIGH COURT. 
First Oivin Aprgat No. 128 or 1927. - 
March 18, 1929. 2 . 
Present:—Mr. Justice Wort and Mr. Justite ` 
Kulwant Sahay. 
MAHADEO MISSIR—PLATNTIFE— 
APPELLANT a 
; versus 4 é 
RAM PRASHAD AND OTHERS—DBEFENDANTS 
. — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXT, rr. 58, ` 
63 -Suit under O. XXI, r. 63—Burden of proof— 
Suit by defeated claimant relying on sale-deed from 
judgment-debtor—Burden of proving that’ sale isreal .. 
and net benami, 4 : 

lt is settled law in India that ina suit under O.XXI, 
r. 63, Civil-Procedure Code, the burden of proof-is on 
the plaintiff to establish the right which he claims. 
[p. 76, cols. 1 & 2.] wo 

Where the plaintiff in such a suit relies ona 
sale-deed from the judgment-debtor and the de- 
fendant alleges that itis nota real but a benami 
transaction, the onus is on the plaintiff to’ prove that 
the sale is' a valid and bona fide cne and not on.’ 
the defendant to prove that it 
collusive transaction. [p. 76, col. 1.] 


Jamahar Kumari Bibi v. Askaran Boid (3), Bibi >. 


Sairah v. Golab Kuar (6), and Nannhi Jan v. Bhuri 
(T), relied on. 

in V. B.A. R.M. Firm v. Maung Ba Kyin (1) 
their Lordships of the Privy Oouncil have 
not laid down as a proposition of law 
that in a suit brought under the provisions of 
O. XXI, r. 63, ofthe Code of Oivil Procedure, where 
the plaintiff relies ona deed. of sale alleged to have- 
been executed by the judgment-debzor, ‘the onus 
lies onthe defendant to prove thatthe sale is not a 
real sale. [p. 77, col. 2.} l 

V. BE. A. R.M. Firm v. Maung Ba Kyin (1), Gillu 
Mal v. Firm Manohar Das-Jai Narain (2), explained 
and distinguished., f a S | 

First appeal against a decision of theAd- . 
ditional Subordinate Judge, Gaya, dated the . 


3ist May, 1927. 
Sir Alt Imam, Messrs, G. P. Das, Pitam- 


bar Misra and Pandey Nawal Kishore Sahai, 


G 


. for the Appellant. 


Messrs. S. M. Mullick and S. N. Rai. for 


the Respondents. - 


JUDGMENT. | : 

>. Kulwant Sahay, J.—This appeal is 
by the plaintiff whose suit brought under 
the provisions of O. XXL, r. 63 of the Code ` 
‘of Civi Procedure has been dismissed by - 
the Subordinate Judge. The facts. are 
shortly these:— 

The defendants first party, a firm carry- 
ing on business in Calcutta, obtained two 


‘decrees for money. against the defendants 


second party, who carry on business in 
Patna and also in Oalcutta, from the 
Original Side of the Oalcuttae High Oourt 
on the 6th of February, 1922, ard 4th Decem- 


“ber, 1922, for the sum of Rs. 1,503-14 6 and 
“Rs, 2,043-5-4 respectively. In 1925 these 


_Is an unreal and. ' 
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two decrees were transferred to Gaya for 


execution, and two Execution Oases Noa. 98 


and 100 of 1925 were started in the Gaya 
Céurt. On the 23rd of June,1925,a 3-annas 
4-pies mokarrart interest of the defendants- 
second party in Mauza Naugarh Sukna- 
bigha, Tauzi No. 1755 of. the Gaya 
Collectorate, was attached in those execu- 
tion cases. Onthe 17th of July, 1925, the 
plaintiff filed an objection under O. XXI, 
T. 58 of the Code of Civil Procedure claim- 
ing. the attached property as his, under a 
deed of sale dated the 29th of November, 
1923, executed by: the defendant-second 
party in his favour for a consideration of 
Rs. 15,000. The learned Subordinate 
Judge by his order, dated the 7th of 
November, 1925, disallowed the objection of 
the plaintiff. The present suit was there- 
upon instituted by the plaintiff on the. 13th 
of February,1926, for setting aside the order 
of the 7th of November, 1925, for a declara- 
tion of his title, and for permanent injunc- 
tion restratining the defendants-first 
party from proceeding with the sale of the 
property in dispute in the execution 
cases mentioned above. | 


The defendants-firat party filed a written 


statement in which they asserted that the 
property in dispute was still the property 
.of their judgment-debtors, namely, the 
defendant-second party and that the alleged 
purchase of the plaintif was a collusive 
and colourable transaction without con- 
sideration. The learned Subordinate Judge 
has held that the plaintiff is a mere 
benamidar for the defendants second party 


and that the deed of sale of the 29th of 


November, 1923, was without sny considera- 
tion, œ» farzi and fictitious transaction, 
` executed with a view to defeator delay the 
claim of the creditors cf the defendants- 


second party. He accordingly dismissed the 


suit. 

The firat point for consideration is as 
regards the burden of proof. The learned 
Subordinate Judge has held that the 
burden of proof is upon the plaintiff to 
' prove in the first instance at least, that the 
conveyance is a valid and bona fide one and 
that Consideration was really paid. It is 
contended on behalf of the appellant that 
the learned Subordinate Judge was wrong 
and the burden of proof was’ on the defend- 
antto show that the transaction. of sale 
evidenced by*the deed of the 29th of 
November, 1923, was not a real but a benami 
transaction and reliance is placed on the 
recent decision of the Privy Council in FY. 


t 
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Pet. 434; 7 Pat. 777. 
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E. A. R. M. Firm v, Maung Ba Kyin (1) and 
on a decision of this Vourt in Gillu Mal v. 


- Firm Manohar Dass Jai Narain (2), 


Order XXII, r. 58, provides that where 
any claim 18 preferred to, or any objection 
is made to the attachment of, any property 
attached in execution of a decree on the 
ground that such property is not liable to 
such attachment, the Court shall proeeed 


_ to investigate the claim or objection. The”. 
objection which the Oourt proceeds to in- 


vestigate ison the ground that the property 
is not liable to attachment. Rule 59 then 
prescribes that the claimant or objector must 
adduce evidence to show that at date of at- 
tachment he had some interest in, or was 


‘possessed of, the property attached. Rule 60 


then provides that upon the investigation 


, prescribed by r. 58 if the Court is satisfied 


that the property was not, when attached in 
the possession of the judgment-debtor or of 
some person in trust for him, or in 
the occupancy of a tenant or other per- 
son payingrent to him, or being in 
the possession of the judgment-debtor 
at such time, if was so in his possession, not 
on his own account or as his‘own property, 


but on account of, or in trust for, someother - 


person, or partly in his own account and 


‘partly on account of some other person, the 


Oourt shall make an order releasing the 
property, wholly or to such extent as it 
thinks fit, from attachment. The point, 


_theréfore, upon which the Court is to be 


satiefied before it can order the release of 
the property from attachment is a question 
primarily one of possession but incidentally 
also as regards the nature of the possession. 
It has, for instance, to satisfy itself that al- 
though the judgment-debtor may be in 
possession of the property such possession 
was not on his own account or as his own 
property but on account of, or in trust for 
some other person, Rule 61 then says that 
if the Court is satisfied that the property 
was at the time of attachment in the pos- 
session of the- judgment-debtor as his own 
property and not on account of any other, 
person, or was in the possession of some 
other person in trust for him, or in the 
occupancy of a tenant or other person pay- 
ing rent to him, the Qourt shall disallow 
the claim. Here again the Oourt is to be 
satisfied that if any person is in possession 
ož the attached property he is in possession 


(1) 105 Ind. Cas, 788 320. W. N.28; 53 M..L. J. 388- 
4 0. W. N. 926; A. L R. 1927 P. C.237:29- Bom. LR 
1481; 46 ©. L. J. 349; 5 R. 852; 27 L, W. 447 (P. 0) 
(2) 117 Ind. Cas. 371;9P. L. T. 461; A.I, R. 1998 


76 


in trust for the judgment-debtor before he 
Gan disallow theclaim. Rule 63 then says 
that where a claim or an objection 18 pre- 
ferred, the party against whom an order is 
made may institute a sult to establish the 
right which he claims to the property in 
dispute, but, subject to the result of such 
suit, if any, the order shall be conclusive. 
It thus follows that the party against whom 
an order is made under r. 60 or r. 61 that 
ig an order allowing the claim and releas- 
ing the property from attachment or an 
order disallowing the claim may institute 
a suit to establish the right which he claims, 
On a consideration of these rules, 1t appears 
that the burden of proof is on the party 
against whom the order is made after in- 
vestigation either under r. 60 or under r. 61 
and who brings a suit under r. 64, to estab- 
lish his right. If this be so, then the bur- 
den of proofin the present case was upon 
the plaintiff to prove the right which he 
claimed in the property attached by virtue 
of the deed of sale upon which he relied. 

It has been consistently held by the 
Courts in India that in a suit brought 
under r. 63 the burden of proof is on the 
plaintiff. In Jamahar Kumari Bibi v. 
Askaran Boid (3) a Bench of three Judges 
‘of the Calcutta High Court consisting of 
Sir Lawrence Jenkins, O. J., Mr. Justice 
Woodroffe and Sir Ashutosh Mookerjee, JJ. 
held that ina suit to set aside an order 
made adversely to the plaintif ona claim 
to property preferred by her in execution 
proceedings, on the ground that the pro- 
perty belongs to her in her own right 
and not as a benamidar for the judgment- 
debtor, the onus is on her to show affir- 
matively that not only the ostensible but 
the real title also is in her. Sir Law- 
rence Jenkins in delivering the judgment 
of the Gourt observed : 

“The plaintif, in the circumstances of 
this case, cannot discharge tke burden of 
proof cast on her by merely pointing to 
the innocent appearance of the instruments 
under which she claims: she must show 
that they are as good as they look. If 
specific authority for this is needed, it is 
furnished by many cases, among which are 
the decisions of Sir Richard Couch in 
Roop Ram Dossv. Saseeram Nath Kurmokar 
(4), and of Sir Oharles Sargent in Govind 
Atmaram v. Santat (9)”. | | 

The same view was taken in this Court 
by Sir Dawson Miller, O. J. and Foster, J. 


(3) 30 Ind, Cas, 8555 220. L. J. 27. 


(4) 23 W.R. 14 
(5) 12 B. 270. 
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in Bibi Sairah v, Golab Kuar (6) where the 
learned Chief Justice observed as follows: 

“Although in ordinary casas I think it 
may be accepted that when once a transfer 
is proved and the passing of considera- 
tion shown, the onus then lies upon the 
person impugning the document to prove 
that it is not a valid and bona fide 
transaction, still,in the present case, the 
suit is one brought under C. XXI, r. 63° 
of the Civil Procedure Oode, which is in 
effect, as pointed out in the caseof Jamehar 
Kumari Bibi v. Askaran Boid (3),a suit to set 
aside an order passed under O. XXI, r. 53, 
and, therefore, the onus lies upon the per- 
son relying upon the deed of transfer, not 
merely to prove that it was properly exe- 
cuted and that consideration passed, but 
that the document is really what it pur- 
ports to be and is not merely a colourable 
transaction.” 

In the Allahabad High Oourt Sir John 
Stanley, C. J. and Karamat Husain, J., also 
took the same view in the case of Nannhi 
Jan v. Bhuri (7) and their Lordships 
observed : 

“It appears to us to be well-settled, so far 
at all events as this Court is concerned, that 
a plaintiff coming into Court under such 
circumstances is bound to lay before the 
Court some evidence to satisfy the Court 
that the document under which she claims 
represents a bona fide and genuine transac- 
tion, and that the burden does not lie upon 
the defendant in the first instance to give 
evidence in proof of the fraudulent and 
collusive natureof such document.” 

It is not necessary to multiply authorities 
and it is sufficient to state that it seems to 
be settled law in this country that the 
plaintiff ina suit under O. XXI, r.63 of 
the Civil Procedure Code has to establish 
the right which he claims, 

I now come to the recent decision of the 
Privy Council upon which reliance has 
been placed by the learned Oounsel for 
the appellant. The facts of that case 
[V. E.A. R.M. Firm v. Maung Ba Kyin 
(L)] appear to beas follows: 


One Po Hla executed a mortgage of 
his properties to one U Pe for a sum of 
Rs. 10,000 in September, 1920, and dn the 
same day he took a loan of Rs..5,000 from 
U Pe ona promissory note. On the 3lst 
July, 1922, the loan on the mortgage as 
well as that on the promissory note had, 
principal with interest, &cumulated to 


(6) 53 Ind. Cas. 892; (1919) Pat, 409. | 
(7) 30 A. 321; A. W. N. (1908) 125; 5 A, L. J, 601. 
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Rs. 17,000. On this date, viz., the 31st of 
July, 1922, Po Hla sold to Maung Ba Kyin, 
the gon of U Pe, and to Ma Sein, the wife 
of Ba Kyin, the property which he had 
mortgaged to U Pe in September 1920 for a 
sum of Rs. 20,000 out of which Rs. 17,900 
was set off on account of the dues under the 
mortgage and the promissory notein favour 
of U Pe and Rs. 3,000 was alleged to have 
been paid in cash. Now, Po Hla had 
borrowed asum of Rs. 12,000 from a Chetty 
Firm, who were the appellants before the 
Privy OCouncil, onthe basis ofa promissory 


note dated the 8th of October,1921. They in-. 


stituted asuit on the basis of the promissory 
note on the 20th of January, 1923, obtained 
an ex parte decree and in execution thereof 
attached the property which had been 
sold to Maung Ba Kyin and to his wife 
Ma Sein. The purchasers preferred a 
‘claim under O. XXI, r. 58 of the Code of 
Civil Procedure which was disallowed by 
the Court executing the decree and then 
they instituted the suit which went up 
to the Privy Council. . The trial Court 
dismissed the suit on the ground that 
the sale to the plaintifs was not a genuine 
one and was made to defraud the creditors 
of the judgment-debtor. On appeal the 
High Court.at Rangoon took the contrary 
view and decreed the plaintiffs’ suit. Their 
Lordships of the Rangoon High Oourt in 
the course of their judgment observed as 
tollows:— ` 

“The burden of proving want of considera- 
tion is on the defendants. The land was sold 
before the attachment and they had to 
prove that the sale was not a genuine one 
and that there was no consideration for it. 
The defendants have produced no evidence 
to show want of consideration or anything. 
to affect the bona fides ofthe sale. They 
have not attempted to show that the land 
was worth more than Rs. 20,600, the consider- 
ation paid for the land. On the other 
hand, the plaintifis have produced evidence 
to show that Rs. 3,000 was paid at 


the time ofthe saleand that Rs. 17,000 was - 


due on the.original loan at that time. As 
already stated the trial Judge has held that 
Rs. 15,000 has been loaned to Po Hla by 
U Pe. Under these circumstances we are 
of opinion that the burden of proof lay very 
heavily on the defendants to show that the 
deed of sale was not a genuine one.” 
Therefore, the circumstances upon which 
their Lordships of the High Oourt of 
Rangoon placed the onus upon the-defen- 
dant were set out in the judgment, namely, 
the fact that the plaintiff had proved the 
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As 
passing of the ‘consideration. When the 
matter went before théir Lordships of 
the Judicial Committee they observed as 
follows :— - i 

“Now they (meaning the plaintiffs) 
being the ostensible owners of the 
property under a duly registered deed 
and a deed of transfer, obviously the 
party claiming to attach that property 
for somebody else's debt, not their debt, but 
the debt of the original debtor, must show 
that the sale was a fraudulent one, and that 
could only be done in this case (there is 
no other evidence) by showing utter inade- 
quacy of consideration.” 

In other words, their Lordships cast the 
burden upon the defendant in that case to 
show that thesale was fraudulent because 
the plaintif had succeeded in proving the 
passing of consideration. Their Lordships 
then proceeded to observe: 

“So far as the Rs. 17,000 was concerned, 
there was adequacy of consideration. There- 
fore, there only remains the Rs, 3,000.” 

Their Lordships agreed with the view 
of the High Court that the plaintiff had 
succeeded in establishing the passing of 
consideration at least to the extent: of 


. Rs. 17,000 and that the only question was 


as regards the balance of Rs. 3.000 and it 
appears that what was urged befere their 
Lordships was that as the evidence as 
regards the passing of this portion of 
the consideration was unsatisfactory the 
sale was a -fraudulent sale. Their Lord- 
ships refused to accede to this argument 
in view of the fact that Rs. 17,00Uout of 
the consideration of Rs. 20,000 was an 
absolutely good consideration and that the 
remaining Rs. 3,000 was not enough to: 
allow them to draw the conclusion that it 
was a fraudulent sale. Their Lordships do 
not lay it down as a proposition of law that 
in a suit brought under the provisions of: 
O. XXI, r. 63 of the Code of Civil Procedure 
where the plaintiff relies on a deed of sale 
alleged to have been executed by the judg- 
ment-debtor the onus lies on the defend- 
ant to prove that the sale is not a real sale. 
In the case of Gilu Mal v. Firm Monohar 
Das Jai Narain (2) the facts were somewhat 
different. The claim thers was preferred 
under O, XXI, r. 58, but the claimant did 
not prosecute it and it was dismissed for 
default and it was held that where a claim 
is preferred under O. XXI,r.58 which is. 
rejected without trial on the meritsand 
the claimant brings a suit under 0O, KAJI 
r. 63 his position is the same as if he had 


- brought no claim atall and, therefore, the 
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burden to prove the real nature of the 
conveyance set up by him was not upen 
him but upon the party who alleged that 
the conveyances was not what itappeared 
to be on theface of it. The contention in 
that case was, that in every suit under 
O. XXI, r.63 the onus lay upon the plaint- 
iff to prove the real nature of the con- 
-veyance upon which he relied and what 
was held was that this was not so when the 
claim was dismissed for default without 
trial on merits and the opinion was express- 
ed that when an investigation had been 
made and the claim. dismissed on merits 
the onus would be on the plaintiff to 
establish his right. Reference in that 
case was made to the decision ofthe Privy 
Council in V. E, A. R. M, Firm v. Maung 
Ba Kyin (1) but it was not necessary to 
consider whether their Lordships of the 
Privy Council had laid down a proposition 
of law which was different from that laid 
down by the Courts in this country. As 
regards the burden of proof it was observed 
in the course of the judgment both by 
' Ross, J., and by myself that their Lordships 
seem to take a different view but on an 
examination of the facts of the case which 
went up to the Privy Council it is clear that 
their Lordships did not intend to lay down 
a proposition of law different from that 
laid down by the Oourts in this country.. 

I am, therefore, of opinion that tha Sub- 
ordinate Judge was right in throwing the 
burden of proof upon the plaintiff to 
establish the right which heclaimed in 
the property in dispute. 

As regards the merits, I may mention 
that the learned Subordinate Judge has 
made rather sweeping assertions as regards 
some of the evidence and the facts appear- 
. ing from the evidence but on a careful 

' consideration of the entire evidence in the 
case I am satisfied that the conclusion 
arrived at by him is correct. 

{His Lordship referred to the evidence 
and proceeded: ) | 

Although, therefore, I do not agree with 
all the observations made by the learned 
Subordinate Judge I am satisfied ona 
careful consideration of the entire evidence 
in the case thak the plaintiff is nota real 
purchaser of the property and has failed 
to establish the right which heclaims in the 
present suit. The suit was accordingly right- 
ly dismissed by the learned Subordinate 
Judgeand I would dismiss this appeal with 
costs. 

Wort, d.—! agree, | 

As | Appeal dismissed, . 
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PATNA HIGH COURT. 
Orvit Revision No. 608 or 192d. 
December 15, 1928. NE 
Present:—Mr. Justice Fazl Ali. 
MAHARAJ BAHADUR SINGH— 
PLAINTIFF—PETITIONSR 
VETSUS 
Raja PRITHIOCHAND LAL AND OTHERS— 
DEFeNnpaNnTs-—-Opvosits Parry 

Civil Procedure Code (Act V of 1908), s. 115—Order 
directing plaintiff to pay additional Court-fee— 
Revision—Interference with interlocutory orders, 

Although the High Court mighs be competent to 
interfere with an erroneous decision of a Subordi- 
nate Court directing the plaintiff to pay additional 
Court-fee, such an order will be revised only in 
exceptional cases, particularly when there is no 
other remedy available to the injured party and 
when the order complained against is such as is 
calculated to cause irreparable loss to such a party. 
[p. 80, col. 1.] 

The High Court will also interfere under s. 115, 
Civil Procedure Code, when the order of the Subordi- 
nate Court is manifestly wrong or perverse and’ 
amounts to a denial of jurisdiction [ibid.] 

[Case-law discussed. | l 
Application against an order of the Sub- 
ordinate Judge, Purnea, dated the 6th of 

December, 1928, ` | 

Messrs. P. K. Sen and G. N. Mukherjee, 
for the Petitioner. : l 

Mr. A. H. Fakhr-ud-din, ior the Opposite 
Party. 


JUDGMENT. —The petitioner is the 
plaintiff in a suit which is at present pend- 


. 


. ing in the Court of the Subordinate Judge 


of Purnea. A question arose in that suit as- 
to whether the Oourt-fee paid by the plaint- 
iff was sufficient. On 6th December, 1928, 
the learned Subordinate Judge decided 
that the Court-fee paid by the plaintiff was 
not sufficient and directed him to pay the 
deficit amount of Rs. 1,940 8-0 by the 22nd 
December, 1908, so that the plaint might 
be properly admitted. It is against this 
order that the present app ication is direct- 
edand it is contended on behalf of the 
petitioner that the order passed by the 
Subordinate Judge requiring the petitioner 
to pay Additional Court-fea is wrong and 


‘should be set aside, 


The learned Advocate for the opposite 
party relying on certain authorities of this 
Court as well as other High Courts raises 
a preliminary objection that an application 
of this character is not usually entertained 
by this Court and should not be entertained 
in the present case. The earliest case of- 
this’ Court which has beeg cited by him in 
support of this contention is the case of 
Bhubneshwari Prasad v. Mohan Lal (1). It 


(1) 55 Ind, Cas. 786; 1 P. L. T. 5. 
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appears that in that case the trial Court | 


decided the issue about Oourt-fee against 


the plaintiff and called upon him to pay 


certain Additional Oourt-fee. The plaintiff 
thereupon moved the High Oourt in revi- 
Bion against the interlocutory order, without 
waiting to prefer an appeal against the 


€ 
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order rejecting the plaint under O. VII, r.. 


11. This High Qourt rejected the applica- 
tion and observed as follows :—- 

“Having regard to the decision in Chand- 
ramani Koer v. Basdeo Narain Singh (2), it 


is apparent that an appeal will lie against 


an order made rejecting the plaint in this 
case. We see no reason, therefore, to inter- 
fere at this stage. It may bethetin Banke 
Behart v. Ram Bahadur (3) a Divisional 
Bench of this Court interfered with an in- 
terlocutory order of this description, but 


generally the cursus curiw of the Calcutta. 


High Court and of ‘this Gourt has always ` 


been not to take action under s. 115, when 
thereis another course open and no irreme- 
diable harm can be suffered by the inter- 
locutory order. The learned Subordinate 


Judge will, no doubt, give the necessary . 


extension of time for the filing oi the de- 
ficit Court-fee.” 

This case was followed in Lachmibati 
Kumari v. Nandkumar Singh (4), where 
Coutts and Adami, JJ., disposed of a similar 
application on precisely the same ground 
as given in Bhubneshwari Prasad v. Mohan 
Lal (1). The same view was held by a 
Division Bench of the Calcutta High Court 
in Gobindu Das Nath v, Nityakalit Dasi (5) 


where Walmsley, J., in delivering the. 


judgment of the Court disposed of the mat- 
ter as follows :— 

“This is a Rule calling on the opposite- 
party to show cause why the order requir- 
ing the plaintiff to pay the deficit Court-fee 
of Rs, 2,950 should not be set aside, It 
appears to me that- the plaintiff has mis- 
taken his remedy, or rather he has another 
remedy easily available to him and on that 
account we ought not to interfere under 8. 
115 of the Civil Procedure Code. Ifhe 
faile to deposit the sum which he has been 
ordered to pay, his suit will be dismissed 
and then he will have a right of appeal. 
That being so, I do not think we ought to 
interfere with the order passed by the Court 
below in our rivisional jurisdiction,” 


(2) 49 Ind. Cas. 442: 4 P. LJ. 57. - 

(3) 44 Ind. Cas. SA; 4 P. L. J. 191;4 P. L. W, 281; 
(1918) Pat. 223. 

(4) 56 Ind. Cas. 649; 1 P. L. T, 268; 5P. L. J, 400; 
(1921) Pat. 166; 3 U. P. L, R, (Pat.) 138, 

(5) 51 Ind, Gas, 581. ; 
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Again. a“. similar question having arisen 
in the Madras High Oourt in the case of 
Acha v, Sankaran (6) Sir William Phillips 
J., dealt with the matter as follows :— 

“In the Patna High Oourtit has consis- 
tently been held that the Court would not 
interfere in such a case, {vide Lachmibate 
Kumari v, Nandkumar Singh (4)] and the 
same view was taken by a Bench of the ~ 
Calcutta High Court in Gobindu Das Nath. 
v. Nityakalt Dasi (5). With all respect it 
appears to me that this`is the right course. 
to follow. Even if the plaint is rejected on 
the ground.-that the Court-fee has not been 
paid, the plaintiff will have a right of ap- 


peal and if he pays the extra fee and has a 


trial of the suit and the suit is dismissed 
the question can again be raised by him in 
appeal, This being so, it seems useless to 
interfere in revision with what is in effect 
an interlocutory order which can be ques- 
tioned hereafter.”. - a 

‘Mr. P. K. Sen appearing for the petition- 


`ar, however, draws my attention to the 


cases of Banke Behari v. Ram Bahadur (3), 
Nauratan Lal v. Wilford Joseph Stephenson 
(7) and Mani Lal v. Durga Prasad (8) where 
it has been held that this Gourt might in- . 
terfere with an interlocutory order passed 
by a Subordinate Court directing the plain- 
tiff to pay Additional Court-fee, The ques- 
tion as to what this Court should do in such 
& case seems to have been dealt with at 
some length in the caseof Mani Lal v, 
Durga Prasad (8) which was decided by 
dé wala Prasad and Foster, JJ. In that case 
Jwala Prasad, J., has tried to reconcile the 
various cases decided in this Court on the. 


-point as will appear from the following 


observations :— 

“There is, however, no conflict in the 
principle underlying these conflicting de- 
cisions, That principle is that ‘ordinarily 
an interlocutory erder is not capable of 
revision, particularly when there is another 
remedy available to the injured party; 
but where the order complained against is 
such as is calculated to cause irreparable 
loss to the injured party and there is no 
right of appeal and no remedy available to 
the party, an interlocutory order may be 
revised under s. 115 of the Civil Procedure 
Code read with s. 15 @£ the Charter Act 
(8. 107 of the Government of India Act).” 


(6) 95 Ind. Oas. 424; 50 M. L. J. 497; (1926) M. W. 
N. 444; 23 L. W. 752; A. I. R. 1926 Mad. 768. 

(7) 50 Ind. Cas. 470; 4 P. L. J. 195; (1922) Pat. 79; 
A. 1. R. 1922 Pat. 359. i 

(3) 80 Ind. Oas. 667; 5 P. L. T. 425; (1924) Pat, 254; 
3 Fat. 930; A. I. R. 1924 Pat. 673. cs 
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“These are aia tests laid down on a review 
of authorities both Englishand Indian in 
the case of Amjad Ali v. Alt Hussain Johar 
(9) as also in the case of Chandramani Koer 
v. Basdeo Narain Singh (2) and would seem 
to have been now generally accepted. 

"The question whether an order directing 
Additional Court-fee to be paid satisfies the 
aforesaid tests depends upon the circum- 
stances of each case. - 

Now, the conclusion which may be safely 
arrived at on a consideration of the case- 
law on.the point seems to be this that al- 
though this Court might be competent to 
interfere with an erroneous decision of a 
Subordinate Court directing the plaintiff 
to pay Additional Court-fee, such an order 
will be revised by this Court only in excep- 
tional cases, particularly when there is no 
other remedy available to the injured party 
and when the order complained against is 
such as is calculated: to cause irreparable 
loss to such a party. It has also been held 
that the High Court will interfere under 
's. 115 when the order of the Subordinate 
Court is manifestly wrong or perverse and 
amounts toa denial of jurisdiction. Thus it 
‘was laid down by Holmwood and Ohatterji, 
JJ.in Ramrup Das v. Sujaram Das (10) that 
to hold that a member of the public bring- 
ing a declaratory suit under s. $2of the Oivil 
Procedure Code could not bring such a 
suit without valuing his plaint as the value 
of the property involved is shutting him 
out of the right of suit and it would be 
useless to defer the decision, until the 
plaintiff had by neglecting to take fresh 
step in the matter incurred the rejection 
of the plaint. Each case, therefore, bas to 
be decided on its own circunistances and 
in this view the cases cited by Mr. P. K. 
Sen may be reconciled with those relied 
on by the opposite party. It may be men- 
tioned here that the cases of Banke Behari 
v. Ram Bahadur (3) and Nauratan Lal v. 
Wilford Joseph Stephenson (7) were both 
decided by Chapman and Atkinson, JJ., the 


former having been decided on February’ 


5, 1918, and the latter on February 6, 1919. 
In the former case Atkinson, dJ., took care 
to make the following observations: 

“It appears to us bhat where the record of 
the case has been sent for...andthere appears 
on the record an obvious error, it is right 
and proper that this Oourt should. dispose 


(9) 6 Ind. Cas. 574; 120. L. J.519; 15 0. W, N. 
(10) 7Ind, Cas, 92; 14 O. W. N. 932; 12 0. L. J. 


MAHARAJ BAHADUR SIN ae v.  PRITHIOHAND LAL. 


119 I. 0. 1929 


of the matter even at this stage of the 
proceedings.” 

In the latter case one of the grounds on 
which the learned Judges consicered thet- 
selves justified in interfering with the 
order of the Subordinate Court was that 
considerable delay had already occurred 
and was likely to occur ifa remand was 
ordered. In Mani Lal v. Durga Prasad (8) 
although Jwala Prasad, J., elaborately 
went into the question as to whether this 
Court had the jurisdiction to inserfere with 
interlocutory orders passed by a Subordinate 
Court on the question of Court-zee and if so, 
in what ‘cases the power of interference 
should ' be exercised, the learned Jud ge 
ultimately rejected the application made in 
that particular case and all that Foster, J. 
said was “I agree that this application 
cannot be entertained”. 

Now, the decision of the Subordinate 
Judge in the present case cannot be said to 
be manifestly wrong or perverse. All thas 
can be said is that the question asto whether 
the view taken by him is right or wrong is 
an arguable question. Nor. are there any 
special circumstances made out in the 
present case to attract the revisional jurisdic- 
tion of this Court. In these circumstances, 
following the cases relied upon by the op- 
posite-party and without expressing any 
opinion at this stage as to whether the order 
ofthe Subordinate Judgeisright or wrong, I 
would reject the application on the ground 
that itis not usualfor this Cours to revise 


an interlocutory order such as the one which 


has been passed by the Subordinate Judge 
in this case. I would, however, direct that 
the plaintiff will be allowed by the learned 
Subordinate Judge a réasoneble extension 
of time within which to pay the extra Court- 
fee which he has been required to pay, 
There will be no order as to costs in this 
case and the order as tothe said interim 
stay of execution granted by this Court will 
be discharged. Letthe record. of the case 
ke sent down to the Court below at once, 
A. < kule discharged. 
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ALLAHABAD HIGH COURT. 
First Orvin APPEAL No. 182 oF 1926. 
April 15, 1929. -= > 
Present:—Mr. J ustice Sulaiman and 
` : Mr, Justice Pullan. - 
Sayed MEHDI ALI KHAN AND ANOTHER 
—D5FENDANTS~-APPELLANTS 
VETSUS 
CHUNNI LAL AND ANGTHER 


—PLaINTIFFs— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 58, 100 
—Security bond to refund money in Court, whether 
mortgage or charge—Limitation—Court not juridical 
person—iMode of enforcement of bond—Decree amount 
withdrawn by decree-holder and attaching-creditor of 
decree-holder—Decree reversed in appeal—-Decree- 
holder forced to refund—Decree-holder’s right to 
recover amounts withdrawn by attaching creditor— 
Contract Act (IX of 1872), s. 70. 

A document by which a party undertakes to: be 
liable tothe Court for the refund or return of a 
certain amount which is intended to be Withdrawn 


~_ a tw a 


mortgage or a ie on immoveable. property 
inasmuch the Court is not a juridical-person end 
can neither sue nor take property or assign it. oa 
Ba, OOW OT aa ce, he ok de Eee. cmt BO 
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money i enforeement of any supposed. sn 
either in the nature of a mortgage or .charge and 
cannot take advantage of the 12 years period-of limita- 
tion which is allowed for such remedies.: [p 83, col. 
Gaye te ae en E ne oS I 

A obtained a decree against B. C attached the 
decree. Properties were sold in execution of the 
decree and certain amount was realised pending an 
appeal by B. A and C gave security charging im- 
moveable property for the refund of the amount to 
the Oourtand withdrew the amount ` B succeeced 
in appeal and A was compelled to refund the whole 
amount. 
the amount withdrawn by C: 

Held (1) that A was not entitled to sue as a 
mortgagee ora charge holder and was not entit.ed 
tothe benefit ofthe 12 years period of limitation 


ee Art. 132 of the Limitation Act.;- [p. 83, col, 


(2) that A was, however, entitled to recover from 
Call amounts paid by A to B within 3 years of 
the institution of the suit, under s.70 of the Con- 
a Act as money paid by him forC. [p. 83, col. 


First appeal froma decree of the Sub- 
ordinate Judge, Muzaffarnagar, dated the 
“end of December, 1925, 

Messrs Iqbal Ahmad and Gopi Nath 
Kunzru, for the Appellants. 

Messrs. S K. Dar, S. D. Sinha and 8. B. 
L. Gaur, forths Respondents, = 

JUDGMENT.  _ : 

Sulaiman, J.—Thisis adefendan:s’ 

appeal arising but of a suit forsaleon the 


basis of a security bond, dated the .1lth_of 
July, 1907, executed by the -defendanta-ap- 


6 


Ina suit by A against C for. recovery of 
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pellanis. It appears that IN Faiz- 
un-nissa obtained a decree against: Musam- 
mat Hanif-un-nissa from the High Court in 
appeal arising out of Suit -No. 37 of 1903. 
The decree was -for about Rs. 68,000. 
Musammat Faiz un-nissa sold her decree to 
Bansi-Dhar the father of the present plaint- 
iffs. for Rs. 40,000. Prior to these proceed- 
ings Mehdi Ali Khan and Abdullah Khan 
the appellants held a decree in Suit No. 20 
of 1402 for over Rs. 11,500 against Musam- 
mat Faiz-un-nissa. In execution of their 
decree they attached the decree held 
by Musammat Faiz-un- nissa against Musam- 
mat Hanif-un-nissa. This sale took place 
after the attachment and, therefore, all 
claims under it were subject to that attach- 
ment.. 

The attaching creditors sought to execute 
the decree but the Oourt ordered that the 
decree should be executed by Bansi Dhar 
although when the sale-proceeds are realis- 
ed the decreeof the attaching creditors 
should. be discharged first, In execution 
of-this decree some property was sold at 
auction on the z6th of October, 1906, for 
Rs. 14,960 and the bulk of it was purchased 
by strangers. - One property, 112., an Indigo 
Factory, was purchased by Bansi Dhar 
himself, After this the judgmeni-debtor 
deposited nearly Rs. 6,000in Court and 
later’ paid out of Court over Rs. 54,000. 
In this way the whole amount of the decree 
was paid off, 


When Bansi Dhar wanted to take out the 
money from the Court he was ordered to 
furnish security before he took out the 
money (order dated the 4th of January 1907 
page 32). Similarly when Mehdi Ali Khan 


and Abdullah Khan applied to take out the 


money from the Court in discharge of their 
decree the Oourt ordered that without 
furnishing security they could not be al- 
lowed to do so (page 35). After the passing 
of this order Mehdi Ali Khan and Abdullah 
Khan filed in Gourt a security bond dated 
the :lth of July 1907, which is printed at 
page 4l and is the subject of controversy. 
On the filing of that security they were 
allowed to take out the whole of Rs, 14,950 
realised by the sale of the property as well 
asa part of the amounts deposited subse- 
quently. 


All this time the appeal of Musammat . 
Hanif-un-nissa was psnding before their 
Lordships of the Privy Council, The appeal 
was remanded to this Court and this Court 
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Then followed protracted proceedings for 
restitution. Musammat Hanif-un-nissa ap- 
plied for restitution of properties purchas- 
ed bythe strangers as well as by Bansi 
“Dhar but her application as against the 
strangers was dismissed. We are informed 
that she recovered the Indige Factory from 
Bansi Dhar. Later she applied for restitu- 
fion of the amount against Bansi Dhar 
and to these proceedings she also implead-! 


ed Mehdi Ali Khan and Abdullah Khan. The: 


learned Subordinate Judge dismissed her 
application (page 79). On appeal the High! 
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‘printed at page 41 and under this docu- 


ment Mehdi Ali Khan and Abdullah Khan 
who described themselves as sureties agreed 
to be liable to the Court that if Musammat 
Hanif-un-nissa and others or their heirs be 
successful in the Privy Council and Musam-. 
mat Faiz-un-nissa or her representatives 
have to refund the sale-proceeds they shall 


refund Rs: 15,134-11-2 and shall comply 


+ 


ourt remanded ‘the case holding that, : 


| Bansi ‘Dhar was liable ‘personally under 
s. 144 of the Code of Civil Procedure to her 
for restitution. Piggott, J. further remark- 
ed: “In the event of Bansi Dhar satisfy- 


ing theclaim of the appellants he will be ' 


entitled to enforce as against Mehdi Ali 
Khan and Abdullah Khan the liability 
undertaken by these gentlemen as sureties 
on his behalf”. This remark, however, was. 

. not directed to any point which was speci- 
‘fically in dispute at that time. 


The result of all these proceedings has: 


been that Bansi Dhar and now his sons 
have had to pay all the sums taken out of 
Court and in that way have made complete 
restitution to Musammat Hanif-un-nissa and 
her representatives. . 

The present plaintiffs, vzz.,the sonsof Bansi 
Dhar, did not apply to the Oourt before 
which the security was furnished for any 


remedy but instituted the present suit- 


claiming to enforce the charge created by 
the security bond. The defence raised on 
behalf of the appellants was that no charge 
existed and that the bond could not be 
enforced by'the plaintiffs asagainst them. 
There was a further plea of limitation. 


The learned Subordinate Judge has held 
that the bond in question does not amount 
toa mortgage and cannot be enforced as 
such. But he has held that it created a 
charge on the property in favour of Bansi 
Dhar which could be enforced by.the pre- 
sent plaintifs. He has held that no part 
of the claim is barred by limitation and 
has aecordingly decreed the whole claim, 

We agree with the Court below that in 
«view of the pronouncement of their Lord- 
ships of the Privy Courfeil in the .case of 
Raj Raghubar Singh v. Jai Indra Bahadur 
Singh (1) the security bond in question 

oes not amount toa mortgage-deed. It is 


O.D. 3.682; 38 M. L. J. 302; 18 A. L, J. 263; 22 
Bom, Ju, R. 521; 461. A. 228;:13'L. W, 82 (P. O.. 
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with the;order which might ultimately be 
binding upon them. They further agreed that 
they and their heirs shall pay the said sum 
amounting to the figure quoted above and 
as a security for the payment of the said 
amount they mortgaged by way of security 
the zamindari property detailed in the 
document.’ The object of furnishing this 
security was to enable them to take the 
money out of Court which was lying there 
and wasin dispute. The document does 
not expressly say thatitis a hypothecation 
or mortgage in favour of Musammat Hanif- 
un-nissa or her heirs, The executants did 
not undertake to pay to Musammat Hanif- 
un-nissa or her representatives the amount 


‘mentioned therein in case they succeeded. 


There was .an undertaking to be liable to 
the Oourt for the refund of return of the 
amount which they. were going to take out 
of Court. As observed by their Loraships 
in the case referred to above at page 167* 


. there is in this instrument no person men- 


» tioned to whom the security is given. They 


undertook liability tothe Oourt. but the 
Court is not a juridical person and it can 
neither sue nor take property nor essign 
it. But on the clear language of the docu- 
ment there was an unquestioned liability on 
the part of Mehdi Ali Khan and Abdullah: 
Khan to refund the amount and there was. 
clearly both a personal liability todo so as 


' well as that sought to be- created by: the 


security. Such unquestioned liability must 
undoubtedly be capable of being enforced. 
In the document before their Lordships 
there had been no personal liability at all 
and no question of enforcing it under a. 145 
of the Civil Procedure Code arose. The suit. 
was purely one to enforce the charge said 
to have been created by the document. 
Their Lordships remarked that that was not 
the mode of enforcing the liability and the 
proper course was to apply to the Court for 


“making anorder in the suit upon an ap- 


(1) 55 Ind. Gas. 550; 42 A, 158; 22 O. L.J.212;6 


plication to which the sureties are parties 
thatthe property charged be sold unless 
before a day named the sureties find the 
money (page 167). This was the practicé 


*Page of 42 A—[Ead. 
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that the ‘ gannot: | be 
treated as a mortgage-deed within the 
meaning of s. 58 of the Transfer of Proper- 
ty Act because there ishere no mortgagee 
to whom the property-is transferred. 
. The learned . Subordinate 
thought that if it is not a mortgage it must 
amount toacharge. It is impossible to 
accept this view.. lf the document is not a 
mortgage for wantof any mention ofa spec- 
ific person in whose favour it: is made it 
equally does not create a charge. Section 
100 requires that where immoveable pro- 
perty of one personis by act of parties or 
operation of law made security for the 
payment of money to another and the 
transaction does not amount to a mortgage, 
` the latter. person is said to have a charge 
on the property. Here Musammat Hanif- 
un-nissa and her representatives are not 
named as being the personsto whom the 
money isto be paid. Thus the case does 
not fulfil the conditions required by s, 190. 
I am, therefore, of opinion that the learn- 
ed ‘Judge isin error in thinking that it 
creates a charge and can be enforced. No 
doubt, itis not necassary that | the bene- 
ficiary should be a party to theitransaction 
under which the charge is created, But 
he must be specifically named as being- the 
person in whose favour the charge exists. 
This is not the case here, It follows, 
therefora, thatthe plaintiffs’ remedy to re- 
cover themoney by enforcement of any 
supposed security either in the nature of a 
mortgage or ofa charge must fall to the 
ground ; and they cannot take advantage 
of the 12 years period of limitation which 
is allowed for such remedies. | 

Bansi Dhar had to pay large sums of 
money by way of restitution inthe year 
1414. The payments ranged from the lat 
of “April, 1914, to the 30th of April, 1914, 


and amounted to ever Rs. 71,000. Unfortu- 


nately the claim to recover any part of 
this amount is hopelessly beyond time be- 
caus3 Art. 132 of the Limitation Act does 
not apply. $ 

There remains the sum of ‘Rs. 15,950 
which was paid by Bansi Dhar or his heirs 
between January, 1223, and July, 1-23, 
The present suit is within threé years of 
that payment. When the Court ordered 
that neither Bans? Dhar nor the attaching 
creditors could be allowed to take out the 
money without first furnishing security 


(2) 17 A. 99; A, W, N, (1895) 19, 7 
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Judge has: 
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ing-such security it is obvious that when 
the. decree in execution of which the sum 
had- been realised was reversed, they were 
in duty bound to refund the amount. 
There can beno doubt that there was the 
undoubted liability of Mehdi Ali Khan and 
Abdullah Khan to refund this amount 
which they hadtaken out. Similarly Bansi 
Dhar was bound to restore what he had 
taken out. This was the express personal 
undertaking by Mehdi AliKhan and Abdul- 
lah Khan in their bond dated the llth of 
July, 1907. = 
But the attaching creditors were not 
considered as principal parties -to the pro- 
ceedings relating to restitution, and the 
High Oourt in its judgment, dated the 27th 
of February, 1919, held that Bansi Dhar 
was personally liable under s, 144 though 
he may have his own remedies against 
Mehdi Ali Khan and Abdullah Khan, But 
the fact remains that Bansi Dhar had to 
pay in Oourt what had been taken out by 
Mehdi Ali Khan and Abdullah Khan as ~ 
well as what had been taken out by himself. 
Section 70 of the Indian Qontract ‘Act 
lays down that when a person lawfully does - 
anything for another person not intending 
to do so gratuitously and such other person 
enjoys. benefit thereof the latter is bound 
to make, compensation to the former in re- 
spect of the thing so done. Now there was 
a liability on Mehdi Ali Khan and Abdul- 
lah Khan to restore the amount which had 
been taken out by them and that liability’ 
was inthe first instance discharged by 
Bansi Dhar. By making good that amount 
Bansi Dhar undoubtedly did a thing law- 
fully for MehdiAli Khunand Abdullah Khan 
and there is no doubt that he did notintend 
to do it gratuitously. Nor can thére be any 
doubt that Mehdi Ali Khan and Abdullah 
Khan to that extent have enjoyed the 
benefit thereof. They had attached a dec- 
ree which was subsequently set aside and 
became a nullity, and yet under colour of 
it they realized an amount and havé ap-. 
propriated it. It, therefore, seems to. me 
that the latter are bound to make compen» 
sation to the former in respect of the thing 
so done. It seems only just and fair that 
Bansi Dhar or his representatives should 
have the right to claim the amoant which 
they have paid which in reality ought to 
have been paid by Mehdi AN Khan and 
Abdullah Khan because they alone had . 
taken out that sum. . AN 
The learned: Advocate for the responds 
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ents. has strongly contended that the lia- 
bility of Mehdi Ali Khan and Abdullah 
Khan could only arise after the amount 
had been refunded to the representa- 
tives of Musammat Hanif-un-nissa. This 
contention is correct in this sense thatthe 
present plaintiffs could not possibly have 
sued unless they had at first had to refund 
the amount. But there can also be no doubt 
that the liability of Mehdi Ali Khan and 
Abdullah Khan existed all along and they 
were bound to restore the amount. The 
cause of action for suing under s, 70 can- 
not be said to have arisen when the Privy 
Council decision was given, but only when 
the restoration was made by Bansi Dhar 
for it is on that account that he and his 
representatives can claim compensation. I 
am, therefore, of opinion that this appeal 
should be allowed in partand the decree 
of the Court below modified in this way 
that the plaintiffs should be given a‘decree 
only for Rs. 15,950 with interest at 6 per cent. 
per annum simple from the 23rd of July, 
1923, the last. date on which Bansi Dhar 
made the payment, till realisation, and the 
rest of their claim should be dismissed. 

' Pullan, J.—I agree with the views ex- 
pressed and the order proposed. _ 
“By ‘the Court.—The appeal is 
allowed in’ part, the decree of. the Oourt 
below is modified to this extent that the 
plaintiffs’ claim ‘is decreed only for the 
recovery of Rs. 15,950 with simple interest 
at 6 per.cent. per annum from the 23rd of 
July ,1923, the last dayon which Bansi Dhar 
“made the payment, till realisation. The 
‘rest of the claim is dismissed. The decree 
will be a simple - money-decree against 
‘Abdullah Khan and the assets in the 
hands of. the heirs of Mehdi Ali Khan de- 
ceased. The parties should receive and 
pay costs in proportion to their success and 
failure in both Courts. 7 

A.. ; Appeal allowed in part. 





. ALLAHABAD HIGH COURT. 
Sxconp Civit APPEAL No, 2145 oF 1327, 
a. ee April 26, 1929, 
Present:— Mr. Justice King and Mr. Justice 
4 Bennet. 
RAM SARUP AND oOTHERS—PLAINTIFFS 
‘ APPELLANTS 
VETSUS l À 
RAM RLOHHPAL AND OTHErS— DEFENDANTS 
— RESPONDENTS. 
Mortgage—Prior and puisne mortgages—Subroga- 
gion—Redemption of prior mortgage by puisne mort- 
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gagee—Whole amount not paid by puisne mortgagee— 
Right to priority over intermediate mortgagee. 

A subsequent mortgagee who advances monéy 
towards the discharge of a first mortgage on a pro- 
perty is entitled to priority over an intermediate 
mortgagee to the extent to which the money advanced 
ey aan an towards discharging the first mortgage. 

. 85, col. 2, 

Swaminatha Pillai v. Krishna Iyer (2), followed. 

Hanumantha Atyan v. Meenatchi Naidu (1), dis- 
tinguished. 

“Where a first mortgage comprised 44 sihams and 
the second mortgage comprised only 23 sihams out 
of these 44 sihams and in a suit by the second 
mortgagee, the third mortgagee who had discharged 
the first mortgage claimed priority in raspect of the 
amount paid by him to discharge the first mortgage: 

Held, that the third mortgagee was entitled to 
priority only to the extent of 23/44 of the amount 


paid by him. [p. 86, col. 1.] os 
Second appeal from a decree of the Addi- 


tional Subordinate Judge, Bulandshahr, 
dated the 2nd of June, 1927, reversing that 
of the Additional Munsif, dated she 9th of 
June, 1926, ’ 

Messrs. Peary Lal Banerji and H. P. 
Sen, for the Appellants. 

Dr. K. N. Katjuand Misri Lal Chaturvedi, 
for the Respondents. 

JUDGMENT. —This appeal arises out 
ofa suit to recover the money due on a 
simple mortgage, dated the llth of May, 
1910, executed by Husain Khan and Nawab 
Khan in favour of -Koore Mal and Tulshi 
Ram as security fora sum of Rs. 800, De- 
fendants Nos. 1 to 8 are heirs of the mort- 
gagors, Plaintiffs Nos. 1 to 6 are heirs -of 
the mortgagee. Bhup Singh, original 
defendant No. 11, was a subsequent mort- 


` gagee, who died during the pendency of the 


suit and whose heirs are now upon the 
record as defendants Nos, 11 to 14. Defend- 


ant No. 15, Chiranji Lal, was a subsequent 


purchaser. 

The suit was contested by Bhup Singh 
and Chiranji Lal mainly on the ground that 
the mortgaged property situated in the 
town of Gulauthi is not liable to sale, and 
that Bhup Singh and Ohiranji Lal had . 
discharged a decree obtained on a prior 
mortgage, and, therefore, had priority to the 
extent of the amount paid by thsm in dis- 
charging the prior mortgage, 

The trial Court repelled the defendants’ 
contentions and decreed the claim in 
full, e 
The lower Appellate Court gave effect to 
the contention of Bhup Singh’s represen- 
tatives to the effect that they had -priority 
to the extent of Rs. 3,063 9-0 which Bhup 
Singh had paid in satisfactton of the decree 
obtained by Faqir Chand.on the basis of a 
mortgage, dated the 29th of March, 1904. 
It may be mentioned that the, appeal of 
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Chiranji Lal abated in the Court below as 
he died in November 1926, and no repre- 
ssentatives had been brought upon the 
record within the prescribed: period. The 
Court below, therefore,ouly had to consider 
the rights of Bhup Singh's representativas, 
and we also must leave out of account the 
claim made by Ohiranji Lal. 

It has been found as a fact by the Court 
below that when Faqir Chand obtained his 
decree on the basis of his mortgage, dated 
the 29th of March, 1904, the decretal amount 
was paid off by Bhup Singh and Ohiranji Lal 
to the extent of Rs. 3,063-9-0. and Rs. 1,000 
respectively, and thus the mortgage was 
redeemed in full, i 

The Court below held that Bhup Singh 
was entitled to priority to the extent of the 
sum which he had paid for the redemption 
of the prior mortgage together with interest 
at 6 percent. from the date of payment. 
The learned Subordinate Judge passed a 
decree allowing the plaintiffs’ claim for 
Rs. 2,000 with costs and interest. He 
further directed thatafter the final decree 
is passed, first the property situated in the 
village of Faizabad be put up to sale 
and if its sale-proceeds be sufficient to 
satisfy the amount of the decree, the 
other property of the town of Gulauthi 
should not be put to sale.’ But in case 
the property of the village of Faiz- 
abad be not sufficient to satisfy decrze, 
then he directed that the entire pro- 
perty of the townof Gulauthi, which was 
mortgaged in the mortgage of the 29th of 
March, 1904, would be put to sale, and out 
of the entire sale-proceedsof both the pro- 
perties of Gulauthi and Faizabad the 
amount of Rs. 3,665 13-6 will first go to the 
defendants Nos. 11 to 14 and the remainder 
will go to satisfy the decree, and the 
surplus, if any, would go to the other de- 
fendants. It must be explained here that 
in the earlier mortgage of thei24th of March, 
1904, the whole 44 sihams of Gulauthi had 
been mortgaged. In the mortgage, whiz 
is the basis of the present suit, only 23 
sthams out of the.44 had been mortgagsd 
together with the 23 sihams ‘out of 44 in 
Mauea Faizabad. ) 

The first . point -taken by the learnad 
Advocate for the appellants is that Bhup 
Singh can have no priority in respect of the 
payment made by him in discharge of the 
prior mortgage, because he did not pay the 
full amount necessary to discharge that 

“mortgage. Aswe have already mentioned 
Bhup Singh paid Rs..3,063-9-0, whereas the 
balance of Rs. 1,000 was paid by Chiranji 
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Lal. Bhup Singh and Chiranji Lal between 
them, therefore, certainly did extinguish 
the prior mortgage, but Bhup Singh him- 
self only paid a portion of the money 
necessary for discharging that mortgage. 
The ruling cited in Hanumantha Aiyan v. 
Meenatchi Naidu (1) has been relied upon 
in-support of the contention that payment 
of a portion only of the money required for 
the discharge ofa prior mortgage cannot 
givethe person who makes the payment 
any priority. In that ruling it was held 
that where there are two mortgages on a 
single property and a person ad- 


vances money for the payment of the 
first mortgage, the claim of such 
person to priority over the second 


mortgage cannot be sustained unless the 
first mortgage is entirely discharged, This 
ruling does not help the appellants since 
it only lays stress upon the necessity for 
the entire discharge of the prior mortgage. 
In the present suit it is found that the 
prior mortgage has been entirely discharg- 
other rulings cited by the 
learned Advocate for the appellants 
are to thesame effect that the entire dis- 
charge of the prior mortgage is necessary, 
but they donot go so far as to say that if 
the prior mortgage is discharged by two 
persons, each of whom contributes a share 
of the money, then neither person acquires 
any priority in respect of such discharge. 
On the other hand, a ruling has been 
cited by the learned Advocate for the re- 
spondents [Swaminatha Pillai v, Krishna 
Iyer (2)|in which it was held that a sub- 
sequent mortgagee who advances money 
towards the discharge of a first mortgage 
on a property is entitled to priority over an 
intermediate mortgagee tothe extent to 
which the money advanced by him went 
towards discharging the first mortgage. 
The facts of that case are very similar to the 
facts of the case before us. Ia that case a 
prior mortgage-deed had been completely 
discharged. Rupees 300 had been advanced 
by a subsequent mortgagee, and the balance 
of Rs. 50 had been paid by the mortgagor 
himself. It was held that although the 
subsequent mortgagee did not advance the 
whole of the money required for discharge 
of the prior mortgage, he was entitled to 
priority over an intermediate mortgagee to 
the extent of the money advanced by him 
for discharge of the prior mortgage. This 


(1) 12 Ind, Cas. 412; 35 M. 183; 10 M. L. T. 380; 
22 M. L. J. 12; (1912) M. W. N. 158. 
(2) 28 Ind. Oas. 966; 38 M. 548; 28 M. L. J, 484, 
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ruling is directly applicable to the facts of 
this case, and we see no reason for not 
following it. -We find, therefore, that 
' Bhup Singh was entitled to priority over 
the plaintiff, who was an intermediate 
` mortgagee, to the éxtent of the sum which 
he paid towards the discharge of the prior 
. mortgage, dated the 29th of March, 1904. 
_ The next point is that the Court below 
was wrong in allowing the defendants 
_Nos, 11 tol4, i. e, the- representatives of 
Bhup Singh, any share in the sale-proceeds 
of the village Faizaba i. Here we must accept 
the appellants’ contention. Bhup Singh 
had no interest whatever in the village of 
`- Faizabad, and we see no reason why his 
representatives should be entitled to any 
share of the sale proceeds of that village. 
Another objection has been raised to the 
direction contained in the decree of the 
Court below, that after ths sale of the pro- 
perty in village Faizabad the entire 
“property of the town of Gulauthi, which 
was mortgaged in the mortgage ofthe 29th 
of March, 1904, should be put to sale. Here 
against we think the Court below was 
clearly wrong. The plaintiff is a mortgagee 
of only 23 out of 44 sihams of the town of 
Gulauthi, and he only asked for sale of 
that share. We see no justification for 
ordering saleof property which is not in- 
cluded in the plaintiff's mortgage-deed and 
‘which he never sought to put to sale. In 
our Opinion, only the 23 out of 44 sithams 
| included in the mortgage in suit can be 
"put to sale... 


The last point argued is that even if ` 


Bhup Singh’ is entitled to priority in re- 
spect of the sumwhich he paid towards the 
~. discharge of the prior mortgage, heis only 
‘entitled to an amount proportionate to the 
share of Gulauthi which is being sold, 2, e. 
23/44 of the sum which he paid.. No 
authority has been cited before us by either 
party on this point. Bhup Singh is entitled 
‘to priority in respect of the sum which he 
‘paid towards the discharge of the prior 
mortgage which covered the whole 44 sihams 
of QGulauthi. Now the plaintiff is only 
seeking tu put to sale 23 out of 44 sthams of 
Gulauthi, and, in ogr opinion, it would be 
just and equitable that Bhup Singh should 
.get priority to the extent of 23/44 of the 


sum which he paid in discharge of the- 


prior mortgage. | 


“Wae. therefore, vary the decree of the 
Court below on this point by declaring that 
Bhup, Singh's representatives, defendants 


Nos. 11 to 14, will be entitled to 23/44 out. 
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of Rs. 3665-13-6 which was decreed to them 
by the Court below. 

We accordingly allow the appeal in past 
and modify the decree of the Court below 
by ordering (1) that the property situated in 
village Faizabad be put to sale first, and 
the sale-proceeds thereot shall be wholly 
paid to the decree-holder and shall in no 
circumstances be paid to the defendants, 
and (2) that in case the property of the 
village of Faizabad be not sufficient to 


| satisfy the decree, then the 23 sihams out of l 
. 44 sihams of the town of Gulauthi, which 


were mortgaged in the mortgaged-deed in 
suit, shall be put to sale, and out of the 
sale- proceeds of these, sihams the amount 
of 23/44 of Rs, 3,665-13-6 will first go to 
defendants Nos. 11 to.14 and the remainder 
will goto satisfy the decree, and thesurplus, 
if any, will go to the other defendants. 
Parties will bear their own costs’ in this 
Court. 

A: Appeal allowed in part, . 


| 


ALLAHABAD HIGH COURT. 
Fırst OrvıL ArrsaL No. 195 or 1925. 
November 6, 1928. 
Present:—Mr, Justice Sulaiman and 

l Mr. Justice Kendall. 
Lala CHAKHAN LAL AND OTBE8S-— 
| DEFENDANTS— APPELLANTS 
VETEUS 
Lala KANHAIYA LAL PLAINTIFF AND 
OHEDILAL AND O0TAERS— DRFRNDANTS 
— RE-PONDENTS. 

Hindu Law—Debts—Surety debts of father—Son's 
liability—Surety debt in respect of loans to be advanced 
to debtor, whether binding on son—Father's power to 
alienate for surety debis—-Antecedent debr, what con- 
stitutes—Suretyship, consideration for. 

CŒ executed a mortgage-deed to the plaintiffs for 
Rs. 10,000 as security for payment of money borrowed 
from the plaintifis. Cand his brother B subsequently 
jointly borrowed Rs. 2,800 from the plaintifis on 
hundis.° C and B, acting for themselves and as 
guardians of thelr minor sons, then executed a 
mortgage for Rs. 20,000 to.the plaintifis, the coa- 
sideration being the previous mortgage by O for 
Rs. 10,000, the joint hundis for Rs. 2,800,,and a 
further advance of Rs. 7,200 out of which Rs. 5,400 
were left with the plaintifis. The terms of the deed 
indicated that B's liability, at least for the bulk 
was only that of a surety for ©. In a suit by the 


. plaintiffs to enforce the mortgage: 


Held, (1) that there was suffigient consideration 
for the undertaking by B to stand asa surety and B 
was liable as asurety; [p.87, col. 2.] ; ; 

(2) that the undertaking by B was binding on 
B's sons even in respect of amounts which had been 


-gubsequently advanced to C.; [p. 89, col. 1.] 
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(3) that the charge created by B was valid only 
` to the extent of Rs. 2,800; [abid.] 

(4) that as regards the balance of Rs. 10,000 and 
the further advance of Rs. 1,800, B's liability as 
surety did not entitle him to alienate the family 
property. [ibid.} 

pu Narain Rai v. Mangla Prasad Rai (3), ap- 
plied. 

The rule of Hindu Law that a son is bound, by a 
liability incurred by the father as a surety for a 
debt due by a third person is not confined to existing 
debts but extends also to debts promised.to be 
advanced subsequently [p. 88, col. 2.] 

Maharaja of Benares v. Ram Kumar Misir (1) and 
Rasik Lal Mandal v. Singheswar Roy (2), relied 
on. . 

First appeal from a decree of the Sub- 
ordinate Judge, Agra, dated the 22nd of 
‘December, 1924. 

Messrs. Sankar Saran, Gopinath Kunzru, 
and H. P. Agarwal, for the Appellants. 

Messrs. G. Agarwala and N. P, Asthana, 


for the Respondent, 


JUDGMENT. —This is a defendants’ 
appeal arising out of a suit on the basis ofa 
mortgage-deed dated the 25th of July, 1918. 
This appeal was originally connected with 
First Appeal No, 187 of 1925 which has 
already been disposed of. It is on the 
paper-book of this latter appeal, that all 
the relevant documents are to be found. 

Ohakhan Lal was a contractor carrying 
‘ on business at Agra and in the course of his 
business he borrowed money on hundis 
from the present plaintiffs. Onthe 2nd of 
October, 1917, he executed a mortgage-deed 
as security for the payment of the amounts 
due from himon the hundis previously əxe- 
cuted. The total amount due on the 
hundis aggregated toRs. 10,000. It was 
mentioned in the deed that the old huxdis 
would be renewed from time to time, Sub- 
sequent to this deed certain hundis were ex- 


ecuted jointly by Chakhan Lal and his: 


brother Balak Ram, the principal amcunt 
advanced on such hundis being Rs. 2,300. 
After thison the 25th of July, 1918, a fresh 
mortgage-deed was executed jointly by 
Ohakhan Lal and Balak Ram acting for 
themselves and as guardians of their minor 
sons. Theconsideration for this deed was 
the sum of Rs. 10,000 due on the previous 
deed of the 12th of October, 1917, exeeuted 
by Chakhan Lal, Rs. 2,800 due on the,hundis 
executed jointly by the two brothers totall- 
ing Rs. 12,800 and a further sum of 
Rs. 7,200 out of which part was paid at the 
time and Rs. 6,400 were actually left in the 
hands of the creditor for subsequent ray- 
ment. As there has been some controversy 

as to the correct interpretation of this docu- 
ment it is necessary for us to reciteits terms 
briefly. In the opening portion of ithe 
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“document there is a recital that although tha 
-previous deed of October, 1917, was executed 
by Ohakhan Lal alone,yet Balak Ram also 
was liable by means of the hundis in lieu 
of which it was executed, The two bro- 
thers then declare that they have borrowed 
Rs. 20,000 and shall pay the said sum to the 
creditor within three yearsand promised 
that they shall continue to pay interest on 
the said sum after every two months without 
fail and further declare that for the satisfac- 
tion of the aforesaid creditor they, the exe- 
cutants, pledgeand hypothewate in lieu of 
that debt the property specified in the 
document. Reading these clauses together 
there can be no doubt that initially there 
was a joint liability undertaken by both 
the brothers for the payment ofthe entire 
amount of the mortgage-debt. There is, 
however, a clause towards the end of the 
document which declares that Balak Ram 
had joined in the execution of the ` docu- 
ment and mortgaged bis share of the pro- 
perty simply as surety; that the creditor 
should realise his money first from Ohakhan 
Lal's share of the property, butif he failed 
to realise it from the said sharehe should 
realise it from the share- of Balak Ram. 
There wasa further provision that if Balak 
Ram would psy Rs. 10,000 together with 
interest his share of the property would be 
considered to be released. These provisions 
undoubtedly indicate that the liability of 
Balak Ram at least for the bulk of the con- 
sideration was not that of a principal but of 
a surety only. 

The Court below has decreed the claim 
in full except as regards the costs of a 
previous suit which had been claimed by 
the plaintiffs, Several points are urged on 
behalf of the defendants in this appeal. 

Taking up the case of Ohakhan Lal, it is 
contended that the consideration for the 
mortgage-deed in suit has not been establish- 
ed. Stress is laid on the fact that the 
plaintifis have not produced their regularly 
kept account books. We are, however, of 
opinion that this contention cannot prevail. 
The original hundis in lieuof which the 
bond was executed have been produced 
from the custody of the plaintiffs and they 
are admittedly signed by Chakhan Lal, 
Being negotiable instruments thereis a 
presumption of the passing of considera- 
tion. The fact that they are stillin the 
possession of the plaintifis also suggests 
that they were not paid tillthe mortgage- 
deed was executed. Lastly there is the 
acknowledgment by Ohakhan Lal himself 
inthedeed that the amounts due on those 
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hundis are outstanding. . Ohakhan Lal has 
' not gone into the witness-box to rebut all 
this evidence and we find itimpossible to 
hold that thé mortgage-deed was without 
consideration: The plaintiffs admitted, 
howeyer, that Rs, 5,400 which had been 
left in their hands for subsequent payment 
were not paid. Thereis no point in the 


suggestion that Rs. 600 which were paid ` 
before the Sub-Registrar should be deduct- 


ed. Even if the amount was required for 


the expenses of tne execution and registra- : 


tion of the document and remuneration for 
legal advice the mortgagors undertook to 
payit. The paymentof the sum of Rs. 1,200 
evidenced by the promissory-note is also 
fully established. There is no forca, :there- 


fore, in the appeal preferred on behalf of- 


Ohakhan Lal. . 

As regards Obakhan Lal's sons aleo we 

are of opinion that theirappeal must fail. 
The amounts due on the previous hundis 
and pro-note were undoubtedly ‘antecedent 
debts, the payment of which was binding 
on the joint family property. There is no 
suggestion that these debts were in any 
way illegal or immoral. A valid charge was, 
therefore, created on the family property of 
Ohakhan La] and the Oourt below was 
right in passing a decree for sale not only 
as against, Chakhan Lal but as against his 
sons... 
As regards Balak Ram, it was firat con- 
tended that there was no consideration for 
his undertaking to be a surety. This conten- 
tion, in our opinion, cannot be accepted. In 
the first- place ‘there was the outstanding 
liability of Chakhan Lal himself which was 
re-acknowledged by him anda fresh bond 
was going to be executed by him in lieu 
of his previous Aundis. If, as the deed 
recites, the creditor was not willing to give 
further credit to Chakhan Lal and Balak 
Ram stood surety for that purpose there 
would be good consideration for his under- 
taking. In the second place the previous 
hundis for Rs. 2,800 had been ` executed 
jointly by the two brothers and they would 
form- some consideration for the deed. 
Lastly, there was a promise to pay a further 
sum by the creditor amd that promise also 
would be good consideration, Even. if, 
therefore, Balak Ram did not personally 
benefit from any of the advances made, it 
cannot be said that his undertaking was 
without consideration and, therefore, void 
as against him. 

It was next contended that according to 
a correct interpretation of the mortgage- 
deed Balak Ram was not jointly liable for 
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the liability only-for the:sum that might be. 


- subsequently paid by the’ plaintiffs. “We° 
have already set forth the principal ` pro- 


visions of the bond and have indicated that, 


in our opinion,. this interpretation of.‘the 


bond is not correct, There was a -joint 


liability undertaken by both the ‘executants 


who made themselves jointly-liable for the 
payment of the whole debt. - No. doubt, 
the deed made it clear that’ the position’ -of ` 


"Balak Ram was that of a surety and that 
‘he would be Hable if the property .of 


Chakhan Lal was proved to be insufficient 
to pay the amount. There was a further 
provision that if Balak Ram paid 
10,000 ‘with interest he would be 
released from all further liability. Weare, 
therefore, of opinion that so far as - Balak 
Ram is concerned he cannot successfully 
urge that he is not bound by the deed. 
The last point to consider is the liability 
of the sons of Balak Ram, The learned 
Advocate for these sons has strongly con- 
tended that there was no legal necessity 
for Balak Ram to charge the family pro- 
perty and that if there was no actual debt 
due from him he was not entitled to 
hypothecate joint family property and ac- 
cordingly there is neither a debt dus from 
Balak Ram andhis sons nor is there any 
valid charge created on the family pro- 
porty. That itis open to a father to under- 
take liability as a surety for the payment 
of a debt due by another person cannot 


. be disputed. The contention, however, is 


that there is no such liability in respect 
of a debt which:is not already due’ but 
which is promised to be advanced sub- 
sequently., In the Mitakshara there is a 
separate section No, in Chap. 6 devoted 
to the obligations of sureties. Surety- 
ship is described as, being cf three 
classes, viz. , for appearance, for confidence 
and for payment. It is expressly pro- 
vided that on failure of a suretyship for 
payment the sons have to pay the amount. 
The commentary on the original text of 
Yajnavalka is clearer still for it expressly 
lays down that where a person promises to 
pay the amount in case the frincipal 
debtor does not pay the sons are liable to 
pay it. The contention that the text and 
the commentary refer only toa case where 
the amount has been previously paid and 
exists as a debt was repelled by this High 
Court in the case of Maharaja of Benares 
v. Ram Kumar Misir (1). That case was 


AY 26 A. 611; 1 A. L. J. 330; A. W. N, (1904). 
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followed by the Oaleutta High Court in the 
case of Rasik Lal Mandal v. Sinjheswar 
Roy (2). The sams view has been accepted 
in Madras. There can, therefore, be no 
doubt that the undertaking given by 
Balak Ram to pay the debt due to the 
plaintifs in case Chakhan Lal: failed to 
pay the amount was a liability which was 
binding not on Balak Ram but also on his 
sons, ; 
A subsidiary question as to whether the 
liability is as regards the principal only or 
also interest due on the amount has also 
been raised. Weare, however, of opinion 
that the undertaking given by the surety 
was for the whole amount due, viz., for 
the principal and interest and the sons 
are liable to pay the whole amount. Had 
the liability been confined to a fixed sum, 
the sons could not have been liable to 
pay interest on that principal sum. 

The last question to consider is whether 
a valid charge has been created by Balak 
Ram on his joint family property. So 
far asthe sum of Rs. 2,800 evidenced by 
the hundis executed joiatly by Balak Ram 


and Ohakhan Lal is concerned, we are of. 


Opinion -that they are in the nature of 
antecedent debts in lieu of which Balak 
‘Ram was entitled to alienate the property. 
Even if it be assumed that the liability of 
Balak Ram for this amount was that of 
a mere surety there is no doubt that the 
Mitakshara treats such an obligation as a 
“debt” incurred by the surety on account 
of his having become .a surety. We may 
quote in this connection note No. 10 in 
s. 4 “Likewise the sons shall pay an 
amount equal to his father’s debt incurred 
by his becoming surety, without any 
interest’. The previous hundis executed 
by Balak Ram created an obligation in 
the nature of a debt and the sons are bound 
by his alienation in order to secure it, 

As -regards the balance of the amount 
viz., the previous sum of Rs. «0,000 and 
a further sum of Rs. 1,800 the liability of 
the fatheras surety did not entitle him to 
alienate the family property. 

Their Lordships of the Privy; Council in 
the famous case of Brij Narain Rai v. 
Mangla Prasad Rai (3) have summed up 
the various propositions as a result of the 


(2) 14 Ind. Cas. 147; 39 O. 843; 16 O. L. J, 107; 
160. W. N. 1103. 

(3) 77 Ind. Gas 689; 46 A. 95; 21 A. L, J. 934; 
46 M. L. J. 23; 5 P. L, T. 1; 28 0. W. N. 253; (1924) 
M. W. N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 0. 
& A L. R. 82; A.I, R; 1924 P. O. 50;'33 M. L. T, 
457; 26 Bom. L. R. 500; 110. L. J. 107; 511 A, 
129; 1 O, W. N. 48; 410. L. J. 232 (P. O)J s, 
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authorities considered, They must be taken 
to have laid down exhaustively the law 
relating to the power of the Manager of 
& joint Hindu family as regards the aliena- 
tion of the family property. No manager 
can alienate or burden the joint estate 
except for purposes of necessity or for an 
antecedent debt. It follows, therefore, 
that even as a surety he cannot charge the 
family property so as to effect a valid aliena- 
tion. We must, therefore, hold that no 
valid charge on the family property: of 
Balak Ram was created for this balance. 
But his liability as surety stands and that 
liability the sons cannot repudiate. 

We accordingly dismiss the appeals pre- 
ferred by Chakhan Lal and his sons and 
also the appeal of Balak Ram. But we 
allow the appeal of the sonsof Balak Ram 
in part and direct that a mortgage-decree 
for the payment of the whole sum due 
should be passed against Chakhan Lal 
and his sons, the amount to be realised 
by sale of the property mortgaged by them, 
with a further liability under O. XXXIV, 
r. 6,if necessary. We further declare that 
the shares of Balak Ram and his sons are 
also liable for the payment of Rs, 2,800 
together with interest in case the whole 
amount has not been satisfied by sale of 


.the property belonging to Ohakhan Lal 


and his sons. As regards the balance of 
the amount we declare that the liability of 
Balak Ram and his sons would arise only 
if the property mortgaged by Chakhan 
Lal and his sons is proved to be insuffici- 
ent to pay the amount of the mortgage- 
debt. In case of such deficiency the claim 
would be decreed against Balak Ram per- 
sonally, and against Balak Ram's sons to 
the extent of joint family property in their 
hands, the creditor having the remedy to 
realise the amount by attachment and sale 
of any joint family property in the hands 
of Balak Ram and his sons as well as any. 
other property that may belong to Balak 
Ram personally. We further declare that 
if Balak Ram and his sons pay in all 
Rs. 10,000 with interest they would be 
released from all further liability. As the 
appeal fails substantially we direct that 
the appellants will bear t#eir own costs and 
pay the costs of the respondents. 
A. Appeal partly allowed. 


`~ 
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ALLAHABAD HIGH COURT. 
Firgr Orvin ApPrAL No. 358 or 1926. 
June 25, 1929. > 
Present :—Justice Sir Shah Mohamad 
Sulaiman Kr., and Mr. Justice Pullan. 
ANGAD SINGH AND oTHERS—PLAINTIFF8S— 
APPELLANTS 
. VETSUS 
BAHADUR SINGH AND ctarrs— 
_ DEFENDANT3— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 126— 
Suit to set aside alienation by Hindu father—Alience 
out of possession—Limitation—Article applicable. 

A suit by a Hindu son to set aside an alienation 
made by hisfatheris governed by Art. 120 of Sch. I 
of the Limitation Act, where the alienee has not 
obtained possession of the property sold. Article 
126 applies only where the alienee gets possession, 

Bindeshri Upadhya v. Sital Upadhya (1), followed. 

Murajalli Hunia Goundan v. Ramasami Chetty (2) 
and Dev Raj v. Shiv Ram (3), referred to. 


First apveal from a decree of the Bub- 
ordinate Judge, Jaunpur, dated the 6th of 
April, 1926. 

Mr. N. P. Asthana, for the Appellants. 

Mr, Haribans Sahai, for the Respondents, 

J VDGMENT.—This is a plaintiff’s ap- 
peal in a suit brought by certain Hindus 
for setting aside a sale-deed executed’ by 
their father. The suit was dismissed by 


the lower Court on the plea of limitation, 


and Counsel have argued this point only 
before us. It is conceded that the property 
is stillin the possession of the mortgagee 
and the vendee has never obtained posses- 
sion, The date of the sale is 27th Novem- 
ber, 1913, and the suit was brought within 
12 years. No doubt, the plaintiff, was under 
the impreesion that Art. 126 of the Indian 
Limitation Act applied to the case. But 
that article gives the period from which 


limitation begins to run as being “when 


of this Court an 


the alienee takes possession of the property.” 
The view taken by the lower Court and 
pressed upon us by the respondent is that 
where the alienee has not taken. posssession 
Art. 126 cannot apply, and if that article 
does not apply the only article applicable 
is 120 which prescribes a period as six 
years, and in that case the suit would be 
barred. A similar case came before a Bench 
is reported in Bindeshri 
Upadhya v. Sital Upadhya (1). The view 
taken by the Judges was that the article 
could only apply to a case where the alienee 
gets possession. It is true that a reference 
is made inthe judgment to a decision of 


«the Madras High Court reported in Muraj- 


(1) 106 Ind. Cas. 377; 50 A. 163; A. I, R, 1927 ` 


All. 702: 25 A. L. J. 734 
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alli Hunia Goundan v. Ramasami Chetti 
(2) but we have read that judgment, very 
carefully and we do not consider that it can 
be taken as an authority either for the 
proposition advanced by the appellant or 
for that relied upon by tne defendant. 
The only other judgment to which we have 
been referred and which, [in our-opinion, is © 
im point is one of the Punjab Chief Oourt 
Dew Raj v. Shiv Ram (3)| where the Judges 
said “It seems to us clear thet to ask fora 
thing to ‘be set aside’ implies a prayer for 
immediate relief, and not for a mere declara- 
tion that on the happening of a future 
contingency......certain results will follow.” 
In this case there is no prayer for an im- 
mediate relief and if there were it could 
not be granted because the alienee is not 
in possession. This must be regarded as a 
merely declaratory suit and tke only article 
of the Limitation Act which applies is, in 
our opinion, Art, 120. The suit, therefore, 
was rightly dismissed as being barred by 
time and we dismiss this appeal with costs, 

A. : Appeal dismissed. 

(2) 45 Ind. Cas. 867; 41 M. 650; 34 M. L. J 528; 
8 L. W. 28; 24 M. L. T. 22; (1918) M. W. N, 448. 


(3) 25 Ind. Oas. 463; 70 P. R. 1914; 260 P. L. R. 
1914; 165 P. W. R. 1914, 
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ALLAHABAD HIGH COURT. , 

Second Civin APERAL No. LISI or 1926. 

May 3, 1929. 

Present :—Mr. Justice Banerji 

_ and Mr. Justice King. 
LALTA PRASAD—Dzsrgspant— 
APPELLANT 
versus 
PURAN LAL—PLAINTIFE— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. II, r. 2, 
0. XXXIV, r. 4—Aortgage—Suit fcr interest alone 
against mortgagor personally—Subsequent suit for sale 
in enforcement of mortgage—Maintazrnability of se- - 
cond suit. 

Where a mortgagee who was under the terms cf 
the mortgage entitled to recover the interest due on 
the mortgage from the mortgagor personally institut- 
ed a suit for a simple money-decree} for interest 
alone after the principal had become due, and 
subsequently instituted a suit for the recovery cf 
the principal by sale of the mortgaged property: 

Held, that the suit was maintainable in spite cf 
the provisions of O. II, r. 2, “Civil Procedure Code. 

Muhammad Hafiz v. Muhammad Zakariya (1) and 


‘Kishen Narainv. Pal Mai (2), distinguished. 


4 


Indar Pal Singh v. Mewah Lal (3), relied on. ` | 
Second appeal from a decree of the Addi- 
tional Subordinate Judge, Farrukhabad, 


-~ Carleton and Ambika Prasad, 


i 


. to the’ date of suit. 
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dated thel9th ef March, 1926,: confirming 
the decree of the Munsif, Kaimganj, dated 
the 7th of November, 1995. | 
Messrs. B. Malik and H. P. Sen, for the 
Appeilant. 
Messrs. B. E. O'Conor, Captain K. 0. 
for the Re- 
spondent. 


JUDGMENT .—This is a!defendant's 
appeal ina suit for sals on a mortgage of 
the 25th of July, 1918. | 

Lalta Prasad defendant mortgaged artan 
immoveable property under :a deed of 
the 25th of July, 1928. The mortgage is 
a simple mortgage and it provided that, 
the mortgagor will pay the principal with 
interest in five years, that helwill- pay in- 
terest every six months and that the creditor 
will be entitled to recover the interest 
bya separate suit. The mortgage provid- 
ed that on failure of payment, of the prin- 


cipal and interest the mortgagee was entitl- — 


ed to recover the principal and interest 
from the mortgagor as well as from his 
other moveable and immoyeable pro- 
perty. 


On the 28th of August, 1525, that is. 


‘after the principal money had become pay- 


able, the mortgagee instituted a suit in 


the Oourt of the Munsifof Kaimganj for 


recovery of interest only duel to him up 
a personal relief. After contest that suit 
was decreed on the 22nd of October, 1925. 
While that suit was pending the mortgagee 


instituted the present suit on the 2nd o? 


September, 1925, for the recovery of the 
principal amount ‘payable under the mort- 
age, 
The defence of Lalta Bias was that 
the plaintiff having brought aisuit for in- 
terest only and having omitted to sus for 
the principal amount of money due under 
the mortgage in that suit, the claim was 
barred under O. II, r. 2, of the Code ot 
Oivil Procedure. The Court iof-first in- 
stance repelled the contention of the defend- 
ant and granted a decree to the plaint- 
iff as prayed. The defendant went up ir 
appeal tothe District Judge of Farrukh- 
abad and his appeal was! dismissed. 
' Defendant has now come up in appeal 
before us and it is contended by the learnec 
Advocate for the appellant that the claim ož 
the plaintiff is barred under O. II, r. 2, inas- 
much as on the date when the plaintif 
instituted his suit for interest only, the 
whole of the mortgage money being pay- 
able, he not having claimed ithe‘ amount 


.of the principal. money, the present suis 


i t 
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must be deemed to be barred ado O. II, r. 


2. Itis contended by the learned Advocate 
for the appellant that under the Hxplena- 


tion to O, IL, r. 2. the cause of-action in 


respect | of the claim for interest and prin- 
cipal is the .same and the plaintiff 
having relinquished portion of his éclaim 
or having omitted to sue, he cannot in- 
stitute afresh suit in respect ofthe por- 
tion so omitted or relinquished. In sup- 


.port of his contention he has referred to 


the Explantion to O.II,r.2 and he has 
further contended that in view of the pro- 
nounecement of their Lordships of the 
Privy Council in the case of Muhammad 
Hafiz v. Muhammad Zakariya (1) and the 
case of. Kishen Narain v. Pal Mal (2), 
the plaintiff's claim is barred by the provi- 
sions of O. II, r. 2. 

It appears to us that what was held in 
those two cases has no bearing on the facts 
of this case. 

In our opinion the plaintiff's claim is 
not barred by O.IL, r. 2 of the Oode of 
Oivil Procedure. ‘Order. XXXIV, r. 14 is 
as’ follows:— - 

“Where a mortgagee has obtained a 
decree for the payment of money in satisfac- 
tion of a claim arising under tho mort- 
gagə, he shall not be entitled to bring 
the mortgaged property to sale-otherwise 
than by instituting a suit for sale in enforce- 
ment of the mortgage, and he may in- 
stitute such suit notwithstanding anything 
contained in O. II, r. 2." 

In our opinion ‘the plaintiff had a right 
under the terms of the mortgage to recover 
the interest due on the mortgage from the 
defendant personally. Plaintiff had not 
sought in the frst suit any relief as again- 
st the mortgaged property and under 
the provisions referred to above ths mort- 
gagea was entitled to recover the 
amount due on the mortgage in spite of 
the provisions of O. II, r.2. O. XXXVI r, 
14 has been interpreted by this Court in 
various cases and it has been held that 
a mortgagee in spite of having sued for 
a simple money-decree in respect of a 
claim arising under a mortgage was enti- 
tiled to institute a sui for sale (see the 


65 Ind. Cas 79; 44 I. A. 121; 20 A. L. J.17; 26 
N. 297; (1922) M. W N. 89: 35 O. L. J. 126; 42 
J.248;15 L. W. 377; 24 Bom. L. R. 341; 30 
T, 224; 3 P. L. T. 279; 1 P. W. R. 1922; A 
R.1922 P.O. 23; 49 I. A. 9 (P. 0.) 

(2) 72 Ind. Cas. 187; 4 Lah. 32; A.I. R. 1922 P, 0, 
419. 44 M. L. J. 123: 25 Bom. L. R. 220; 32 M. L 
T.41; 270, W.. N. .802; 18 L. W. 341; 6 P. W. R. 
1923: 9 O. & A. L. R. 488; 50 I, A. 115 (P. O). 


1) 
JW. 
L, 
wl. 
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case of Indarpal Singh v. Mewah Lal (3).) 
We are, therefore, of opinion that there 18 
no force in this appeal and we dismiss it. 
Appeal dismissed. 


A, 
(3) 23 Ind. Cas. 429; 36 A. 264; 12 A. L. J. 
574. 


ALLAHABAD HIGH COURT. 
¥ rest OIVvIL APPEAL No, 241 oF 1926, 
| April. 16, 1929. 
Present:—Mr. Justice Banerji and 
Mr. Justice King. 
Lala BIHARI LAL— PLAINTIFF 
— APPELLANT 
versus 
T ABDUL AZIZ AND oTaERS—DEFENDANTS 
l ' —RRAPONDENTS. 

Evidence Act (I of 1872), ss. 91, 92-—Written agree- 
ment. to pay compound “interest—Hvidence ‘of oral 
agreement that only simple interest should be paid, 
admissibility of. | i f 

Where a document contains a stipulation for pay- 
ment of compound interest, oral evidence to prove 
“that the contract between the parties was that only 
“ simple interest should be paid, is not admissible in 

idence. l 
V first Appeal from a decree of the Bub- 
ordinate Judge, Budaun,. dated the 3rd of 
March, 1926. 

Mr. S. N. Gupta, for whom for Mr. Iqbal 
Ahmad, for the Appellant. 

Mr, Mushtaq Ahmad, for the Respond- 
ents. 


JUDGMENT.—This appeal arises out 
ofa suit for the recovery of the mortgage- 
money due upon a mortgage-deed execut- 
edon the 20th July, 1914, as security for the 
sum of Rs, 2,000 advanced by the plaint- 
iff tofone Wahabuddin. In themortgage-deed 
itself the interest agreed upon between 
the parties was stated to be | per cent per 
mensem, compoundable yearly. 

The only question for decision in this 
appeal is whether the Oourt below was right 
in decreeing only simple interest at the 
rate of 1 per cent per mensem, In CON- 
travention of the terms of the mortgage- 
deed. 

In our opinion the Court below was 
clearly wrong in admitting eyidence of 
an. oral. agreement modifying the terms 
-of: the - written contract between the 
parties. The defendants’ case was that, as 
a matter of fact, the contract between 
the parties relating to interest was that 
only simple interest should be paid at 
the rate of 1 per cent. per mensem, but 
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in the bond it was entered that the interest 
should be compoundable annually, and 
this stipulation “was caused to be entered 
merely by way of precaution for the sake 
of further satisfaction of the creditor. In 
reality it was agreed that merely simple 
interest would be paid’. The plaintif- 
denied the alleged oral agreement about 
simple interest, and maintained that com- 
pound interest was agreed upon, as stated 
in the bond.: The parties produced wit- 
nesses in support of their respective . al- 
legations. The Court below has disbeliev- 
ed the oral evidence, finding that neither 
side has been able to produce reliable 
evidence on this point. The Oourt has, 
however, been much impressea by the fact 
that 17 months and three days after the 
execution of the deed the mortgagor made 
a payment of Rs. 490 and this payment 
was credited, Rs. 340 on account of in-- 
terest and Rs. 150 on account cf principal. 


- This is shown by an endorsement on the 


mortgage-deed itself. The Court finds 
that as 17 months’ interest was due, and 
as the interest if calculated as simple inter- 
est would amount to exactly Rs. 340, -and 
as this very sum was credited towards 
interest on that date, it may be inferred 
that the defendant is correct in stating 
that, as a matter of fact, the agreement 
between the parties was for simple interest . 


‘only and not for compound inerest as set 


forthin the mortgage-deed. On this ground 
the learned Subordinate Judge has decreed 
only simple interest instead of com- 
pound interest. 

In the first place, we think it is clear 
that all the evidence in support of the 
alleged oral agreement is absolutely in- 
admissible under the provisions of ss. 91 
and 92 of the Indian Evidence Act, 1872. 
If the defendant alleges that the parties 
never did agree to compound interest 
but only to simple interest, then all evi- 
-dence in support of his allegation is exclud- 
ed bys. 91. If his case is that he agreed 
in writing to pay compound interest, but 
the parties entered into a} simultaneous 
oral agreement that only simple’ interest 
should be paid, then all evidence .of that 
alleged oral agreement is excluded by 
s.92. Upon any view of the case, there- 
fore, the evidence in proof of the alleged 
oral agreement, contradicting or varying 
the terms of the writtep and registered 
contract of mortgage, was wholly inadmis- 
sible. Such evidence should never have 
been recorded. 

- Even if such evidence were held to be 


~ 
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admissible, it is quite insufficient, in our 
Opinion, to prove the defendants’ case. The 
defendants’ witnesses were held by the 
Cowart below to be untrustworthy and we 
see no reason to. dissent from that view. 
The mere fact that Rs. 340° were credit- 
ed by the mortgageetowards interest 17 
months and 3 days after the execution of 
the mortgage, does not, in our opinion, 
prove conclusively- that the mortgagee 
admitted that only that amount of interest, 
and no more, was due upon that date. 
The plaintiff's own evidence is to the 
effect that, in accordance with the instruc- 
tions of his debtor, he credited Rs. 150 
towards principal and Rs. 340 towards 
interest but no account was taken of the 
amount of interest due upon that date. 
He never accepted Rs. 340 in full dis- 
charge of all liability for interest up to 
the date of payment. We see no reason to 
disbelieve the plaintiff, 

We hold, therefore,that the learned 
Subordinate Judge had no jurisdiction 
for disallowing compound interest. 

We accordingly allow the appeal and 
amend the decree of the Court below by 
substituting compound interest at the rate 
of.1 per cent. per mensem, compoundable 
yearly, instead of simple interest at l per 
cənt. per mensem. Let a decrae be pre- 
pared accordingly. Six months’ time from 
to-day will be allowed for payment. The 
appellant will get his full costs in both 
Courts. ih 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Seoonp Orvit APPBAL No, 801 oF 1926, 

: April 30, 1929. 
. Present :—Mr, Justice Niamat Ullah 
and Mr. Justices Bennet. 
Thakur ISHRI SINGH—P.uaintirFr— 
APPELLANT 
~ VETSUS 
Thakur TEJBIR BINGH-—DEFENDANT 
. — RESPONDENT. 

Agra Tenancy Act (TI of 1901), s. 159—Lambardar 
—Suit against co-sharer for arrears of revenue— 
Burden of proof of collections—Partition, effect of 
~—Lambardar, whether bound to prove actual payment. 

Under s.159 ofthe Agra Tenaney Act of 1901, a 
lambardar can sue aco-sharer for arrears of revenue 
payable to Government by such co-sharer, even 
though the arrears of revenue claimed have not been 

aid- by the lambardar to the Government from his 
pocket. [p. 94, col, 2 | x i 
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A and B were co-sharers of a mahal of which 
A was thelambardar. A and B divided their shares 
in Fasli 1327 but A continued tobe lambardar till 
Fasli 1331. No provision was made in the deed of 
partition for arrears of rent due before the parti- 
tion which would be collected subsequent to the 
partition. A sued B for arrears of revenue payable 
by B for the years 1328 to 1330. B contended that 
A had collected arrears of rent due before parti- 


tion : 

Held, that A was not bound to prove what were 
the amounts which he had collected during the years 
in suit forthe years prior to partition. [p. 94, col. 
2 


Dharam Palv. Madan Mohan (1), explained and 
distinguished. , 

Second appeal from a decree of the Dıs- 
trict Judge, Bulandshahr, dated the 18th of 
December,1925 confirming a decree of the 
Assistant Collector, First Class, Buland- 
shahr, dated the 25th of September, 1924. 


Dr. M. L, Agarwala and Mr. K, L. Laghate, 
for the Appellant. 

Messrs. P, L. Banerji and S. N. Seth, for 
the Respondent, 


JUDGMENT.—This is a second 8p- 
peal by a plaintif lambardar whose suit 
for arrears of revenue under s. 159 of the 
former Agra Tenancy Act, Act II of 1901, 
has been dismissed by both the lower 
Courts on the ground that the plaintiff had 
not proved that the amount of revenue 
which he had paid on behalf of the defend- 
ant was paid from his own pocket. The 
plaintiff and defendant are full brothers 
and were members of a joint Hindu family 
up to the end of fasli 13827 when a partition 
took place by a registered deed, dated the 
14th of April, 1920, This deed provided that 
from that date the parties would be entirely 
separate and would realise their renis 
from their separate tenants and would pay 
their revenue separately, Kuras were pre 
pared and the property was divided plot by 
plot. No provision was made in the deed 
for arrears of rent due before the partition 
which would be collected subsequent to the 
partition, Ishri Singh, the plaintiff, was 
the lambardar of the mahal in which he 
and hia brother were the sole co-sharers 
and he continued tobe lambardar for both 
of the pattis of the whole mahal until Fasli 
1331 when the defendant-respondent’ was 
appointed lambardar fof his patti on the 
13th of March, 1924, It is found by the 
lower Appellate Court and admitted that 
during the years in suit 1328, 1329 and 1330 
fasli the plaintiff-appellant paid the share 
of land revenue due from the- respondent- 
defendant as well as his own share. The 
deed had provided that the - defendant-re- 


94 
pondent would pay his own share of revenue 
‘but he neglected to do so and the plaint- 
iff-appellant as lambardar was bound to 
make the payment in -the first instance. 
The plaintiff-appellant has now sued under 


a,159, Act II of 1901, to recover those pay- 


ments of land revenue which he made on 
behalf of the defendant-respondent, The 
first issue framed by the trial Court was 
` —did the plaintiff pay the amount claimed 
from his own pocket? The, lower Appel- 
late Court has found as a fact that there 
were arrears outstanding at the beginning 
of Falsi 1328 which amounted to Rs. 2,133 
of which Rs, 212 were time-barred, and the 
plaintiff had decrees for Rs. 241. There was, 
therefore, at that date a sum of Rs. 2,162 
`. yrealisable arrears, of which during the year 

- Fasli 1338 the plaintiff admittedly realised 
Rs. 316 odd for arrears ef preyious years in- 
cluding asumof Rs. 29 6-6 which definite- 
‘ly belonged to the defendant. The plaint- 
iff, therefore, should have paid defendant 
Re. 143-9-5 puls Res, 29-6-6 2. e. Rs. 173. No 
further facts were proved in regard to 
collection of arrears. The sum claimed 
as land revenue lambardari dues and 


- cesses for three yearsin suit is Rs, 402-8-0 


per annum, total Rs, 1,207-8-0 principal. 
It is obvious that the evidence produced 
merely shows that a very small sum of 
arrears was collected by the plaintiff and 
by no means a sum equal to the land 
revenue admittedly paid by the plaintif on 
behalf of the defendant. The question 
which we have to consider is whether under 
. the circumstances of this case the onus lay 
on the plaintiff to prove his colleetion of 
arrears and to prove whether he had paid 
the whole sum claimed out of his pocket. 
It is to be noted that after the partition 
the plaintiff had no duty orright to make 
collections from tenants on behalf of thé 
defendant nor is it found by the lower Ap- 
pellate Court that: he did make any such 
collections for the years in suit. The 
lower Appellate Court has relied oh a 
ruling reported in Dharam Pal v, Madan 
Mohan (1) and the lower Appellate Court 
has quoted the -heading whichistates ‘in a 
suit by alambardar against a co-sharer to 
recover the co-sharer’s portion of Govern- 
ment revenue paid by the lambardar, it lies 


upon the plaintif to show that he had in = 
his capacity of lambardar exercised due. 
collection of rents.” 


diligence in the coll ; 
But the ruling states “in the village the 
lambardar only had power to collect the 


(1) A. W. N. (1893) 72. E 
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rents. Out of those rents it was his duty . 
to pay, so far as they would go, the Govern- 
ment revenue and the village expenses’ 
In the present case it was for the lambardar 

to show that he had performed his duty as 
lambardar and that, notwithstanding the. 
exertion by him of due diligence, he was 
unable to collect sufficient rents with which 
to discharge the Government Revenue.” 
The present case differs fundamentally 
from this ruling, because in the present 
case owing to the partition the lambardar 
plaintif no longer had any power to collest 
rent out of the patti of the defendant. lt 
would be extending the principle of this 
ruling much too far to say that in the 
present case the lambardar should have 
proved what were the amounts of arrears of 
rent he had collected : during the years in 


‚suit for years prior to the partition. The 


lower Appellate Court is wrong in stating 
that the defendant could not sue the plaint- 
iff for arrears of -profits since there had 
been n0 question of profits between those 
parties at all prior to the partition. On 
the contrary after the partition it was open 
to the defendant to bring a suit against the 
plaintiff claiming his share of profits from 
these arrears for years prior to the partition. 
In such a suit the lambardar would natural- 
ly be required to produce all the evidence 
in his possession in regard to his collection 
and if he did not do so it will be open 
to the Court to draw the presumption that 
he had collected those arrears in full, But 
it does not appear reasonable to expect the | 
lambardar in a suit like the present to 
produce evidence of arrears he had collect- 


. ed on account of years prior to the years 


in suit. In the written statement it is 
not clearly pleaded that the plaintiff had 
paid the amount of revenue from the col- 
lections ofarrears; itis merely stated that 
he had collected rent from tenants without 
stating whether it was for the years in suit 
or arrears of previous years. It appears, 


‘therefore, that the attention of the plaintiff 


was not drawn to the fact that the Court 
expected him to prove the amount of 


‘arrears he had collected. Nor do we con- 


sider that it is necessary that in a case 
like the present such a burden of proof 
should be thrown onthe plaintiff. Section . 
189 does not state that the arrears of - 


revenue claimed should have been paid by” > 


the lambardar from his pocket. On the 
contrary, it merely states “a lambardar may 
sue a co-sharer for arrears of revenue 
payable to Government through the lam- < 
bardar by such co-sharers.” “Tha word: ` 
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“used is. “payable” and there-is no doubt 


whatever in the présent case that revenue . 
was payable by the defendant through the. 
plaintiff for the years in suit. In| regard. 
to the ‘details of the claim of the appellant : 
the revenue is Rs, 700 per annum, the: 


_ ceases are Rs. 70 and lambardari fees for 


i, e, Rs. 35, total Rs. 805-7-0 and the half 
due from the defendant is Rs. '402-8-0. 
The lambardar is undoubtedly entitled to 
his 5 per cent. as has been held in numerous 
rulings. Interest at 1 per cent. per annum 
is claimed by the plaintiff-appellant and 
this can be awarded as laid down in| Ganesh 
Prasad v. Bachu (2). We accordingly 
‚allow the appeal and decree the! suit of 
the appellant in full for Rs. 1,207-8-0 and 
Rs. 249 interest up to the date of suit and 


pendente lite interest and future interest ' 


at 6 per cent, per annum with costs in all 
AOR; 


Appeal ‘lowed 
@) B. R. VII of 1886. Ta 


| 
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ALLAHABAD HIGH COURT. 
OiviL Revision No. 5 or 1929. 
April 8, 1929. 
Present :—Mr. Justice Mukerji. 
Frem BHAGWAN DAS LACHHMI 
NARAIN —' PLAINTIFE—APPLIOANT 
VETSUS 
BENGAL NAGPUR RAILWAY— 
| DEEENDANT—OPPOSITE-PARTY, 
Railways Act (IX of: 1890), s. 77—‘Deterioration’, 
whether includes fallin market value owing to delay 
in delivery— Notice, necessity of. 
The word ‘deterioration’ in s. 77 of the Railways 


Act includes loss in the value of goods consigned 


owing to delay in delivery and a person who intends 
to sue for such loss is bound to give a notice under 


the said section before instituting the suit. 

Madras Railway Company v. Govinda Rau (1), 
India General Navigation and Ry. Co. v. Harcharn 
Das (2) and East Indian Railway Company v. Diana 
Mal-Gulab Singh (3), referred to. 


Oivil revision from an order of the Judge 
of the Court of Small Causes of Deoria, dated 
the 17th of September, 1928. 

Mr. A. P. Pandey, for the Applicant, 

Mr. B. Malik, for the Opposite-Party. 

JUDGMENT.—Thisis an application 
in revision against the decree of the Judge, 
Small Oause Court and arises under the 
following circumstances. 

The applicant firm indented some rice 


“from a place. called Burdaura served by the. 


| 
| 
| 
i 
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. Rs. 230 as damages. 


05 
Bengal-Nagpur Railway: .The goods -wer® 
consigned to where: the. applicant lived; 
namely, Deoria in the district of Gorakhpur. 

Unluckily,.the Railway receipt was made 
out to show thatthe goods werssent toa 
place called Jalalpur. In spite of this fact, a 


<- part of the consignment arrived at Deoria, 
collection of revenue amount to 5 per cent.” 


nobody could tell how, on 14th April, 1927. 
It was not till the 8th of May, 1927, that the 
remaining portion of the consignment was 
received in Deoria and handed over to the 
plaintiff. The plaintiff-applicant, there- 
upon, brought his suit out of which this 
application has arisen to recover certain 
amounts of money including a sum of 
The claim for damages 
was based on the allegation that by the 
time the goods arrived, the market for the 
grong (rice) fell and the plaintif suffered a 
OSS. 

Theclaim on this point was met on two 
grounds, namely, there was in fact no loss 
there being no fall in the market-value and 
that, in any case, the plaintiff was bound 
to give a notice unders. 77 of the Railways 
Act beforeinstituting a suit. 

This part of the claim has been dismissed 
on both the grounds. 

It Ihad thought that the suit could be 
maintained without a notice, I would have 
sent back the case for a re-trial on the 
ground that thelearned Judge was prejudic- 
ed by the fact that the plaintiff had not 
furnished any particulars of his claim for 
damages along with the plaint. Nobody had 
asked the plaintiff to furnish particulars and 
this omission on the plaintiff's part should 


not have been the cause of dismissal, 


Section 77 of the Railways Act requires 
that where a person claims compensation 
LOD anana E deterioration .,............50.: of 
goods delivered to bs carried............... the 
would be plaintiff shall prefer a claim in 
writing within six months of the date of.the 
delivery ofthe goods for carriage by the 
Railway. The contention of the respondents ` 
is that the deterioration would cover the 
fa:lin the market-value of the goods con- 
cerned. There seems to be a conflict of 
opinion among the authorities on this point. 


_A Madras case, viz. Madras Railway Company 


Limited v.Govinda Rau (1) and a Lahore 

case, Indian General Navigation & Ry. Co. 

v Harcharan Das (2) held that the word 

“deterioration” would include a loss in the 

market-value of the property and not only 

a depreciation in the Sa of the goods. 
(D 21 M. 172; 8 M. L. J. 8 


2) 15 Ind. Qas. 12; 33 P, L. R. 1913; 11P, R, 
1912; 224 P, W. R. 1912. 


t 
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In a more recent case, Hast Indian Railway 
Company v. Diana Mal-Gulab Singh (3) the 
Lahore High Court held a contrary view, 
but it doesnot appear that the previous 


ease in the same Court had been brought 


to its notice, i 

A surer guide in the meaning of the word 
is furnished by the New English Dictionary 
of Murray. There, the word “deterioration” 
is shown as bearing the import of impair- 
ment of quality or value, 

It appears to me that cases of late 
delivery must be occurring very often with 
the Railways and in such circumstances 
parties to the consignment would be prone 
to claim.compensation. It the authors of:the 
Railways Act were anxious to provide for 
loss, destruction etc. of the goods in transit 
there was noreason why they shouldforget to 
provide forthe loss of the value of goods 
owing to delay in delivery. lam of opinion 
that “deterioration” does include a loss in 
the value of the goods consigned owing toa 
delay in delivery. 

The result is, that the application fails 
and it is hereby dismissed with costs. 

A. <- Application dismissed. 
(3) 85 Ind. Oas. 404; 5 Lah. 523; A. I. R. 1925 Lah, 
250. < 


avater aandere 


ALLAHABAD HIGH COURT. 
Sroonp Orvint APPBAL No. 2331 oF 1927. 
May 14, 1929. 
Present: —Mr. Justice Dalal. 
Sayed ZAFAR ALI-—PLAINTIFE— | 
APPELLANT l 
versus — 
KANTI PRAKASH—DEFENDANT— 
RESPONDENT. 


Succession Act (XXXIX of 1925), s. 214—Redemp- 
tion suit by legal representative—Succession certi- 


fieate, necessity of. l 

A. plaintiff who sues for redemption is trying to 
pay a debt and not to recover it and is not required 
to produce a succession certificate, — 

Kasumari Das v. Makkhu (1), explained. 

Second appeal from a decree of the 
Subordinate Judge, Muzaffarnagar, dated 
the 29th of October, 1927. 

Mr. T. A. K. Sherwani, for the Appellant. 

Dr, K. N. Katju, forthe Respondent. 

JUDGMEN'T.—The learned Judge of 
the lower Appellate Court. was misled by 
a slip made in judgment of this Court. 
It isa Bench judgment, Kasumari Dasv. 
Makkhu (1), reported in what Mr. Kaul 
called our Law Reports, (24 A. L. J. 888). 


1) 96 Ind. Cas. 478; 24 A.L. J. 888;49 A. l; AT. 


A 128 ALL, 221. 
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The report is quite correct. In dictating 
the judgmant it was ‘stated by the Court 
that the suit was one forredemption when 
it was really one forsale. I sent for the 
record as it seemed somewhat strange that ' 
a Bench of two Judges should have de-- 
cided that a suit for redemption was a 
suit for the recovery ofa debt. Mr. Kaul, 
on behalf of the respondent, argued that 
in any way there is the opinion of this 
Court that a succession certificate is neces- 
sary beforea decreecan be passed in a- 
suit for redemption. When there is an 
obvious error made in dictating the judg- 
mentit cannot be said that such is the 
opinion of this Court. In the mind of 
the learned Judge the thought ofa mort- 
gage-debt was present and not redemp- 
tion as would appear byhis quoting the 
case of Fateh Chand v. Muhammad Bakhsh. 
(2)and saying thata successicn certificate 
ae necessary in respecto{f & mortgage- 
ebt, 

' Unders. 214 of the Succession Act No. 39 
XXXIX of 1925 no Court shall pass a decree 
against a debtor of a deceased, person for 
payment of his debt to a pərson claim- 
ing on -succession, to be entitled to the 
effects of the deceased person or to any 
part thereof except on the production of 
a succession certificate. In the case of 
redemption the plaintiff is really the debtor 
and not the creditor and ths defendant 
mortgagee is the creditor of a deceased 
person and not his debtor. Obviously, 
therefore, a plaintiff who sues for redemp- 
tion is trying to pay a debt and not to 
recover it and is not required to produce 
a succession certificate. 

The suit was brought for redemption of - 
a certain property. on, payment of Rs. 1,300. 
The Subordinate Courts have held ‘that : 
the plaintiff was entitled to redeem only 
}/12th of the property and the lower Ap- 
pellate Court further held that 1/12th of 
Rs. 1,800 need be paid. No objections 
are made to these findings.. I grant a 
decree for redemption of 1/i2th of the | 
property in suit on deposit in : Court for 
payment to the defendant 1/12th of 
Rs. 1,300. The deposit shall be made witha 
in two months of to-day’s cate. A re- 
demption decree shall be prepared. Iam 
told that the money has already been 
deposited. The plaintiff shall receive pro- 
portionate costs throughout, 

A. Order accordingly. 


(2) 16 A. 259; A, W. N. (1894) 74, 
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-ALLAHABAD HIGH COURT. 

. Fiusr Orvin APPBAL No. 450 oF 1926. 
April 29; 1929. 
< - .Present:—Mr. Justice Mukerji 
cco, and Mr. Justice Nyamat Ullah.. 
usammat ele KOER—Detexpant— - 

Jere tat, (its APPELLANT 

VETSUS 
BISHUN RAM AND OTAERS—PLAINTI FFS 
AND GIRJA PRASAD AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Mortgage—Co-morigagors—Suit for redemption by 
co-mortgagor—Other co-mortgagors, whether necesscry 
parties—Decision as to extent of liability of co- 
mortgagors—Res judicata between co-defendants—Ciwil 
Procedure Code (Act V of 1908), s. 11. 

Ina suit for redemption‘ by -a ‘co-mortgagor the 
other co-mortgagors who are not suing for redempt:on 
are necessary parties. 

Ahmad Husain v. Muhammad (asim Khan ee 
ferred to. 

Where A, B and c were co-mortgagors and in a 
suit by A for redemption to which B,and C ware 
parties, the respective liabilitiés ‘of the “properties 
owned by. B ant: CG were also determined! in order 
to give relief to A: 

Held, that decision as to extent of the liability of 
the properties’ ‘owned by B and,C was res-judicata 
and could not be re-opened between B and C 


First appeal’ from a decrée of the Addi- 

tional Subordinate Judge, Ballia, dated the 
3rd of. September, 1926, 

Messrs. U. 8. Bajpai and Haribans Sahat, 
for the Appellant, 

Messrs: K. Verma. and Å, P 

the Respondents. 
-. JUDGMENT. —Thbis appeal i is by one 
who :was the defendant No. Zin the suit. 
It ‘arises out of a claim for recoyery of 
mortgage thonéy by ‘sale. of two out of.15 
properties: originally mortgaged. `. “The 
mortgage was'a simple one and was, execut- 
ed on 6th January,.1911, for a sum of 
Rs." 6:999-15. The appellant: now represents 
the original mortgagor. 

In the course'of time, subsequently to the 
execution of the mortgage-deed, out of the 
15 properties mortgaged, which will be 
found detailed at page. 3 of our paper- book, 
properties Nos. 1 to 9 were purchased: by the 
mortgagees themselves.. The properties '12 to 
15. were . purchased by one “Zuber, from 
whom they were. wrested; after a pre emp- 
tion suit, by one: Khairunnissa. ‘Musammat 
Khairunnisea brought.a suit :for redemp- 
tion being Suit-No. 198-of 1913 im respect 
of the four villages -purchased by-her. ‘To 
this suit, the present appellant wasa party. 
In ‘Khairnnnissa’s. suit, an ‘account was 
taken of what Wasthe liability on a particul- 
ar date fixed by the Judge for redemption 
of the several properties owned by the sev- 
eral parties, The:learned Judge found that 


( 


. Pandey, for 


HURA KÔER V. BISHUN- RAM, 


` Khairunnissa, wsum slightly. over Rs. 


a7 
on 25th April, 1918, the datë fixed for pay- 
ment of mortgage money’ by ‘Musammat 
1200 
was payable by the properties No.9 and 11 
which: were still: in the possession of the. 
representatives of.the original mortgagor, 

‘The -plaintifis: claim recovery of a certain 
amount by sale of the two properties, 
namely-Nos. 10 and ‘11 which are called 
Alwalpur and Shahpore. 

- The main question that:: had tò be deter- 
mined: by the Court: below was: what was the 
amount for which: these two villages-were 
liable». The ‘learned Subordinate -J udge 
held that the judgment in the. earlier suit 
of 1918, operated as. res-judicata between 
the present: plaintiffs and the’. appellant, 


- although they..were arrayed -on the same 


side, as. defendants,- in that‘ suit of 1918. 
Taking Rs. 18,00-as the basis of:the liabili- 
ty ofthe two villages, still.owned by the 
appellant, the learned Judge decreed. the 
claim. 

„To this court, two points fave béen stead: 
The first is that:the judgment, of: the earlier 
suit did.not: operate as res: ‘judicata, and 
the second is that: even in the view taken 
by the Oourt below, the’amount decreed is 
too much. -On the. first . point, we cannot 
agree: with the argument of: the learned 
Counsel for the. appellant, : It was: urged 
that-in.the ‘earlier suit, the appellant was 
not a necessary party. That is not our view 
of O. XXXIV, r. 1. of: the-Oivil. Procedure 
Code. “The:suit: was ‘a redemption suit and 
therefore, the suit: relating. to-a mortgage, 
the .co-mortgagor of Khairunnissa, namely 
the present ‘appellant, was a -necessary 
party.. The learned Counsel for the. appel- 
lant has very:fairly drawn our attention to 
the case of Ahmad Husain v. Muhammad 
Qasim Khan (1) to which- one of us was 
party. ‘In that case it. wasi held: that ina 
suit -for redemption’ a.co-mortgagor: who 
was not suing for. redemption was a:necessa- 
ry party.: We hold that in the carlier suit, 
Musammat Ghura Koer, the ‘appellant, was & 
necessary party. ' 

Coming to the-question of res: judicata wa 
think that the decision: of the Courts below 
was right... It ‘was -necessary, in. order to 
give relief to : Khairunmissa, to decide what 
was the liability of. the present. appellant's 
property as also what was the liability of the 
properties purchased by the present respon- 
dents. ‘he question. could be settled only 
in the presence of these parties. The inte- 
‘rests of both the parties were- conflicting, 


(1) 90 Ind. Cas. 80; 24 A. LI. 88; Th, R 6 A. 598 
Oiy,; AT, Rs:1926 ‘All, 46; 48-A, 161. 
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| one party, the benefit of that would be 
` reaped by the other party. The two sets of 
defendants were, therefore, interested in 
seeing that a proper amount was found 
payable by Khairunnissa. We hold that 
the judgment of 1918 operated as res judi- 
cata, 
Coming to the second point, the conten- 
' tion of the learned counsel! for the appellant 
seems to be right. The actual amount 
payable by the two. villages Alwalpur 


and Shahpore was found to have been 
1,869, as on 25th April 1918. Accord- ` 


Ra. 
ing tothe terms of the mortgage, interest 
due up to the due date, was to be added to 
the original amount lent and thereafter, 


interest was to be paid onthe total amecunt -. 


at 15 per cent. perannum. The amount found 
as due on 25th April 1918 consisted of a 
principal amount and an amount of accu- 
‘mulated interest. 
was Rs. 917 and the accumulated interest 
was Rs. 952. Further interest, according 
to the terms of the mortgage-deed, could 
run only on the sum of Re. 917 and not on 
the amount of interest that had accumulat- 
ed so far.- In this respect, the decree of 
the Court below will have to be modified. 
The learned Judge has allowed interest at 
the uniform rate of 15 per cent. on the total 
amount of Rs. 1,800.. We have already 
pointed out that the correct amount is not 
Rs. 1800, but, Rs. 1869. 

In the result, we modify the decree of 
the Court below to this extent that the 
plaintiif-respondents’ claim stands decreed 
for recovery of Rs, 917 with interest 


. thereon at 15 per cent. per annum from’ 


25th April: 1918. to six months from this 
date which we fix for payment. To this 
entire sum will be added the sumof Rs. 952, 
the interest which accrued on the principal 
amount from the due date, which is 24th 
May 1911 to 25th April 1918. In case of 
default in payment of this total amount 
and proportionate cosis, which we allow 
to the plaintifs in both the Courts, the pro- 
perties, namely, Alwalpur and Shahpore will 
be sold. The properties will be sold subject 
to the encumbrances described in the judg- 


ment, of the Courtebelow. After the date 


_ fixed for payment by this judgment, inte- 
rest willrun on the total amount of the 
total mortgage money and the costs at 6 per 
‘gent, per annum tiil realication. The appel- 
lants will pay their costs in this Courtand 
the Court below. In calculating the costa 


in the Court. below, the amount of fees- 


- payable icr ike Counsel of the. plaintifis 


| OHANDU MAL V. DARBARI LAL, 
inasmuch ae, if a heavier burden was put on- 


The principal amount: 


has arisen to 


119 J, ©. 1928- 


will be caleulated on the amount decreed: 
and if sum total of the fees paid when the 
suit was heard ex parte, and the Zee paid, 
later on, should exceed this amcunt, the 
amount of fee will be limited to the sum 


already indicated. 


A, | Decree medifed. 


ALLAHABAD HIGH COURT. 
_ “—Bzconp Orvin APPRAL No, 89 or 1927, 
May 10,1929, 
Present :—Mr. Justice Mukerji and Mr. 
| `~ Justice Young. i 
Lala OHANDU MAL alias CHANDA. 
LAL—DEFENDANT—ÅPPELLANT 
l l VETSUS i 
Lala DARBARI LAL—PLAINTIFF 
' — RESPONDENTA. . 

U. P. Land Revenue Act (III of 1901), ss. 175, 288 
els. (|) and (mj—Sale for arrears of inceme-tax and 
irrigation dues—Suit to’ set aside sale for fraud 
and want of jurisdiction, maintainability of. 

The language of cl. (m) of 8.233 of the IP, Land 
Revenue Act is very wide and would shut out any claim 
for setting aside a sale for arrears of income-tax or 


irrigation dues onthe ground of want of -urisdiction 
on the part of the Revenue Authorities. ` 


Buta suit to set aside a sale for such dues ‘on the 
ground of.‘fraud is maintainable under tho: pro- 
visions of cl, (l) of s.233 and s. 175 of thesaid Act. - 

Second appeal from a decree of the Dis- 
trict Judge, Aligarh, dated the 13th of - 
May, 1926, confirming that of tha Subor- 
dinate Judge, Aligarb, dated the 2nd of ` 
January, 1926, . 

Dr. M. L. Agarwala, Messrs. K. Verma 
and H. P. Agarwala, for the Appellant. 

Messrs. Girdhari ` Lal - Agarwala, I. B, 


Banerji and Panna Lal, for the Respond., 


ents. l 


JUDGMENT. —The' respondent, Dar- 
bari Lal, was assessed with income-tax to` 
the amount of about Rs. 83. He aleo 
owed, it appears, a small amount of money 
on account of irrigation dues. Both the ` 
taxes were due for the year 19923, Certain . 
immoveable properties of hia, namely’four 
shops, were attached and sold to realise 
the two taxes. They were soldon the 17th 
of March, 1924. and were purchased by the . 
appellant before us, Lala Chanda Lal 
alias Chandu. Mal. Darbar? Lal taereupon 
brought thesuit out of which this ‘appeal 

have the sale set aside on 
the ground that the sale was broughtabout 


iLO. 1929 : 


by means of fraud to which | the appellant | 


was a party. ` 
e The suit succeeded in the Oosurt of first 
instance and an appeal by| the auction- 
purchaser, Lala Ohanda Lal, was dismissed, 
but ou a ground which will ! ba ` presently 
stated, The auction-purchaser has now 
come up in second appeal, ‘and his con- 
tention is that the ground on -which the 
learned Judge has dismissed his appeal 
was untenable and the learned Judge 
should have tried the question of fraud. 
Itappears that the learned- appellate 
Judge wae of opinion that the sale that 
was held wasa nullity, inasmuch as there 
was no previous sanction obtained from 


the Collector and there was no confirmation ' 


of the sale by the Commissioner, í 
The argument on behalf of the appellant 
is thata revenue sale,or sale for reco- 
very of a tax which may 'be recovered 
as if the same were land revenue cannot 
be challenged on any ground other than the 
one laid down in el. (1) ofs. 233 of the 
Land Revenue Act of 1901. Clause (2) 
permits a party to maintain a claim to sat 
aside a sale for arrear of revenue on the 
ground mentioned in s. 175. Apparently 
the plaintiff's case was based on a. 175. 
Olause (m) of s.233 shuts out:—“Olaims 


connected with, or arising out of, the collec- | 


tion of revenue, or...on account of an arrear 
of revenue, or on accountof any sum which 
is by this or any other Actrealizable as 
revenue’. The language of thiscl.(m) is 
very very wide and would shut out anyclaim 
for setting aside a sale made by the plaintif 
respondent on the ground of want of 
jurisdiction on the part of the Revenua 
authorities, | 

In the course of the arguménte here ths 
question ‘arose whether cl, (|). would cover 


the sale of property for recovery of tax- 


which was other than the land revenue, 
We should think that it would cover a case 
like the present.. Under the |Income-Tax 
Act s. 46, income-tax may be realised as it 
it were an arrear of revenue, Similarly 
under the Canal and Drainage Act the 
arrears may be recovered as land revenue. 
Section 175 of the Land Revenue Act 
provides an exception in the case of land 
revenue and apparently thesamerule would 
apply where any other tax could bə realised 
as land revenue. There seems therefore, 
to be no bar to the maintenance of the suit 
$ the ground of fraud -as provided in s. 
175. ` ; AU 

In the result we allow thei appeal, set 
asida the decree of the Court below and 


l 


Diet DAYAL v, AMBIKA PRabab, : ġà 


"registry office. [p. 102, col. 2.] ` 


`‘ 


1 


remand the appeal to that Court for dis- 
posal .on the merits. Oosts in the Courts 
o and in this Court will abide the 
result. : 


7 Case remanded, 


ALLAHABAD HIGH COURT, 
ORIGINAL Soir No. 2 oF 1927. 
February 27,1929, . 
Present:—Mr. Justice Banerji and 
Mr. Justice King, 
DEBI DAYAL AND 0THERS— APPLIOANTB 
VETSUS 
AMBIKA PRASAD AND orarrs— 


_ _ OPPOSITE PARTIRA, 
, Civil Procedure Code (Act V of 1908), O. XLVII 
r. I Application Jor review—Discovery of new ev- 
dence—Application, when to be granted—Limitation— 
Limitation Act (IX of 1908), s. 5, Sch. I, Art. 173— 
Extension of time—Transfer of Property Act {IV of 
1882), s. 8—Abstention- from making enquiries in 
registry office, when amounts to notice. l 
here the ground alleged for an application for 
review is the discovery of new evidence, it must at 
least be such as is presumably to be believed and 
if believed, would be conclusive. [p. 100, col. 1.] 
Nundo Lal Mullick v. Panchanan Mukerjee (1) and 
Brown v. Dean (2), referred to. i 
Itisag a rule a sound principle where there is a 
difficult investigation of a fact, the history relating to 
which is somewhat obscure, to prefer contemporane- 
ous documentary evidence, if it is trustworthy, to 
any amount of oral evidence, which does not ‘always 
re thə same amount of confidence. [p. 101, col. 
_ A decree was passed on the 17th June, 1921. An 
important registered deed of gift dated the 29nd 
April, 1893, was subsequently discovered and a 
certified copy of the same was obtained on 10th June 
1926. The Court was closed from the 30th July, 
1926, tothe 17th October, 1926. An application for 
review on the ground of discovery of this new ‘evid- 
E D than a the 18th October,- 1926: 
eid, (1) that the application for review-w 
by Limitation; [p. 101, col. 2.] jiii 
(2) but under the circumstances there was 
sufficient cause for the delay as-the applicant bad to 


“take legal advice and the delay could be condoned 


under s. 5 of the Limitation Act. [abid] 

Article 173 of Sch I of the Limitation Act is 
applicable to an application for review even in cases 
where the applicant comes to’ know of the facts upon 
which review is sought only after 90 days from the 
date of the decree or order sought to be reviewed 
RA : , 7 

Where a donee was in possession at the ti 
the gift’under a’ different title arid thera ie 
occasion for the plaintiff, a stranger, to search the 
registration office for finding out how the donee cama 
to be in possession of the property: 

Held, that the plaintiff could not-be held to have 
had constructive notice ofthe deed of gift on’ account 
of his abstention from. making enquiries in: the 


Application for review of judgment in 


1A, No, 395 of 1928, 


Pa] 


ACD 


Jo _gUDGMENT, | 
Walah. A. COC. I. and Banerji, Poe - 
“We'have' come to the conclusion’ that we 
‘ought to“ issue notice in” this cage, The 
` matter is of an, exceptional, character, ‘and 
not-‘ freë: from ' difficulty; and we think 
it, therefore, desirable for the benefit of 


the parties to state broadly our grounds © 


for i issuing notice. 
“The application is made to this Bench, 
_ one of the Judges. constituting which was 
a member’of -thè Bench’ ‘which’: decided 
the first: appeal, - “the: judgment: in which ° 
it is now sought’ to-réview. The applica- 
tionʻismade'on behalf of the ‘plaintiffs to | 
review a judgmént™ of this ‘Court, dismiss- 
ing the'first~ appeal'so long’ ago as the 17th 
of June, 1921. The main issue in both the. 
Courts;* which*" resulted ‘in ` concurrent 
findings, was’ whether one ’Bliawani Prasad . 
an ancestor of the defendants, had survived’ 
gai female ancestor, Sitala Kunwar, who 
admittedly died in 1808. TE 
‘The “ground: upon which” the EA 
tion ja‘made is the recent ‘discovery, that: 
ig to say, five “years after. the, decision, of an 
alleged: deed of: gift; made by the’ father of 
the said Bhawani Prasad; which itis claimed ` 
conclusively! ‘shows that the said - Bhawani, 
-Přasád not only prede ceased Sitala Kunwar. 
but predeceased his. own ‘father; who died i in 
1896, and: ‘must have died about 1888) 0 
trial i 15 ll wa ora ‘review is eet on. 
the: ground, of... discovery: of -new and: 
important evidence, are stated in a com- 
paratively" recent ‘judginent of | the 
Calcutta High, Court Nunde Lali Mullick 
v. :Panchanon Mukherjee. (1) : where: there 
is a reference to £om.e' English’ cases on thë 
subject’ and ` a ‘pronouncement . _-of 
‘the then. , Lord. Chancellor vin. Brown 
y. Dean (2). to. the effect. that- where: the 
‘ground is the alleged: ‘discovery’ ‘of: new 
evidence, it must at’ least. þé. such as, is 
‘presumably to be believed, and, if believed 
would be conclusive,: «3... ” A NK, 
Itse also: relevant to consider whether, 
the’ discovery: * bas." been,” made’, undef 
'suspicigus, ©réumstances, . We ‘express no 
‘opinion about: thig; bayond saying that the 
coincidence which led to the discovery in 
‘this - case: ió; on the face. of it, a, curious 
‘one. It’ is “traced. to information: supplied 
‘to, ‘the, present. _ applicants.: one ‘Kali 
‘Oharan, whom’! they | “met by” accident. 


O 42 s Tad Casing 484; 45" ©. 60 210 LAWANG 1016. 
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of certain entries ‘and the 


910, 1929 
Kali Charan has: filed: an, -affidavit, cor- 
roborating the fact that he communicated 
the information , to: them. That, of. course, 
is eseential to. the. applicants’ case, but, 
the has not gone; farther or: attempted. to. 
disclose how. he came to be possessed, of: 
the knowledge ` which ; he communicated,, 
As notice 18 to s go, it is not mecessary, to. 
insist, on. further ‘affidavit, provided that: 
Kali Oharan..is present at .the hearing, 
prepared | to givé evidence , before us, and, 
to submit himselé to cross-examination. OD. 
this, part of the; case... 

‘On the other issue which, we. have A 
concider, namely; whether ` the new, eviz, 
dence,. in this. Cage 'a deed. of gift, is.to.be, - 
bélisved, wé can Bay. nothing. Thatwill: 
bea matter which . ‘will, no doubt, be, 
contested before. UB, but inasmuch; 88 ; ‘the 
upon documentary | evidence, “which, it ue. 
was conclusive, and , the present : appli- 
cants now rely upon. a deed of. gift, which; 
if - génuine, . would'-be practicelly: con-. 
clusive,, Sir Tej.. Bahadur is. quite. right 
when he says that the issue now. raised 
is a8 ‘to which pide has attempted: to support, . 
case by, deliberate forgery. ah a A 

The further branch of, this i issue,- “name 
ly whether ‘the new evidence, if. believed,. 
would be conclusive, is, the ground | of this, 
ED GAN „which, at present impresses, 

the most, A perusal. of the: High 
Court's. judgment, and the. Subordinate 
Judge's. judgement. shows, that the: cage 
was'on any ehowing, a curious, one,- "The; 
High | Court's judgmer dwells ,- upon: 
the features of, the case,. which went to. 
asaiat the plaintiffs, namely that the absence 
absence : of, 
certain conduct, both of which. would 
have been expected in the ordinary course, 
of events from Bhawani Prasad, if-he had 
been alive, had to be explained, and . were 
in fact’ explained by the successful defend- 
ant, by saying ‘that although -he. had: not; 
actually embraced. a religious - lite, he had 
taken toa ‘contemplative or ascetic, life, and: 
as & “Conpeduenge refused to take any,- 
part. in'.the, management of his. affairs, 
leaving that to his wife and son., “That 
was, acknowledged ‘to be a strange. story. 
On the .other hand.. the story. set. up.. by: 
the plaintiffs was considered, to be a 
strange story, and the final decision of. this 
Court decline i todecide which wes.the more 
unlikely of tre. two,, and ultimately decid; 
ed tbe casa on the evidenca of two 
witnesses. This is another striking. feature 
of the “decision, because. the. defendants., 
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relied ‘very sstrongly on -a:positive “piece of 
Vavidence; "purporting to ba a-certified':copy 
pf theuentty ‘of theadeath «oft: Bhawani 
-~Prasad ‘ine the; y Municipal register. The 
original, owing: to sthe process iof: weeding 
sands todpalpable -delay;iif not negligence, 
con ‘therpart of! the «defendants in obtaining 


éthe: original,.is not now available: This 


High Court commented on :the..delay 
ewhiéh hadrocaurredieven:in :procuring’tae 
!eopy;and: declined: as appears: from!) its 
judgment 3: tociach: upon -: this. --affiirmative 
documentary: “evidence: :; Ib :«was, therefore, 
.driven‘to fall «back: upon what :it believed 
ito:befacta;- rather than “inferences, ~testifi- 
‘ed: to by oral evidence; alone, namely; two 
‘persons who bwore: that. ' they. :hadrbaên 
‘present! when: Sitla (Kunwar. .died .1n 1906 
-and :saw’:Bhawani «Prasad: there. Iti is 
‘a3 a vrule.a:‘sound ’ principle: where' there ris 
ta difficult: anvestigation wot a ‘fact;: the 
history” relating’. to whichiis, somewhat 
obscure,? {to prefer contemporaneous doca- 
imentary.:.evidencé, sif nitis trastworthy,;to 
“any amount: of) oral ‘evidence, : which does 
not always- creates the. same. amountof 
reonfidenes. {| Tfladocument is:cdachisiva, jit 
ccamonly ba; got ridrofrby -showing that 
itis not genuine, If on the other hand is 
egenuineness:zissestdblished;iert tasi a:\rule 
outweighs c.suchifi évidence:-ag*:this ; Court 
ifinallyi: acceptedijasiconclusiyay ins this casa, 
-Wiepxtherefore;sthink:; that theres: a.strong 
rprimaydetescasentor sayingsthat.ithis new 
-evidenceuwhich' js now:tendered,-and isisaid 
stofhave -béencdiscovered: recently,. iit be in 
factingénuine; will siturmsout > todbèi con- 
‘elusive. om the tissue which rwassiraised. 
The respondents must be supplied with 
-copies: ofall xthe;-affidavits::whiches hava 
beer filedssinthis matter}. together with 
ethiexgrounds, of athe application» and, this 
order. gu enti [5 Sh s Bagi ooro gys ue 
“Wes thi nk generally’: that: ‘every “Body in "it 
Fris, biase. °“who'has madé! ' an affidavit; ion 
bs presènt at the | hearing, ‘Teady’ to’ “su bibis 
iseli tO ‘gross’ éxaihination, TE requi: èd, 
‘aud we thersfore’ direct, thala spécial ‘date 
‘ba ‘fixed? for’ the’ hearing, “and we: “leave it 
to, the’ Counsel ; ‘for ‘the ” applicants, ‘when 
notices ‘have been “duly | served, to, apply’: ‘to 
eA to He ab aa 
us toir à date. 
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K:N! “Laghatesohami Nama: Prasid> ‘and 
Binod: ‘Behariy: Bali for! the’ 

Parties. 28 bab auri wills 4 


+ 1 te 
aan w we at 


DARI DAYAT T.:AMBIKA PRASAD: 


:22ndiof April; 189300 0 


1 Q pposite 


"101 


 SUDGMENTi-~This "is “an applica- 
Moan review ob ‘judgment of: this ‘Court 
ofithel7th of'June, 19211 pon thë- gřóuńd 
hati the-plaintiffs- appella its 'haveimada‘a 
‘recent discovery’ of'a deed. of gift a the 
or-Dhefirst:objection: taken: by'the:--Jearheld 
Advocate for the respo dent is that this 
application «is b barred. ‘byitime'as ‘under 
JAHE st?3 sof- the Second Schidule of -the 
-Limitatioù -Act thé! pariod: Braseribed | ‘for 
filing the-applicationhad ‘x dvired) long“ be- 
fore the.date.of the-applicetion} the: affidavit 
filed:on:behalf.of'the' petitioner “ states that 
they -obtained'a; copy of: the: ‘deed ofigift 
‘on the 10thof June, «19/6, the petitioners 
‘should have: presented: “an: application’ at 
‘once; that there ~was‘no formal application 
for: extension: sor time - ‘and: 'ino “r6dson 
had. beeni: given: for-:the «delay: in 
‘filing cise a pplice uaa after ‘the'10thy of 
‘June L926.2eT het application’ wasi presented 
on sthesl8thr:os October, 11926 and the 
Oourt-wasrclosed:for :the long vaodtion from 
the 30th lofted uly, 19267 ‘tothe tL7 ths! ‘ot 
Octobér, 1926, Sir. Te; Bahadur'Sapra’ who 
appearatin support of “thie” application ‘has 
‘submitted that 90days ‘tiaie’\is- allowed -to 
thecpatitioners!, from" thè?date-'of their 
kuowlédge;: ands where!?the ‘knowledge is 
efter thata ‘periody:ho? period is-“préscribed 
by the Limitation Act! añd'at mót Art: THI 
ofthe, Secdnd Scheduls“6t ‘thé! Limitation 
Act capplies. / He, theréfore, submitted that 
ifeinahe opinion 6É the Court ‘his ‘eonteiition 
cannot be: accepted ‘tie’ orally” ‘prayed! Tor 
“eg bénsion oftimet wii: iusi abo T AD al 
oi We have coneito the scorcliigion that the 
conténtion:zof ‘Sir :Têj Bahadur'Saprii' ‘can 
noti bs accepted‘and:' that to ‘accept: -the 
interpretation! put? by tigip” Tej’Bakadur 
Sapru ‘onsArt? 178: we would: have to “read 
intcitnat: article>ithe words ‘that: the : facts 
upon which the review is sought comes to 
the:-iknowledge of! the’ - petitioner". ~ This 
weucannot ‘do, “We, however ‘under! ‘the 
peculiarcireumstancés” of this” chasé“ À enai- 
dèr ‘that@lthough:‘Raj?Bahadar ' Bay siin 
hisdstatement:-pefòróüs ‘that’ “ig: Was: ‘pos: 
sible that he:could ‘ "present the application 
onithe 30th of :J anes 1926!“ we'aré “of “opinion 
that:in view-of the facta’ 6 
time which had'élapséd since ‘the’ date’ of the 
judgment’ of this’ Court and the’ ets stement 
of the. plaintif: that-‘he had’ to. Gonsult 
@ounsel and: décide ‘about * “taking . steps, 
there ‘(was‘no! “anreasonable délay’ “in” filing 
theiapplication? ‘and We "asih. “the. tine 
as ‘prayed’ ‘for, pede Sir’; “Teji. Bahadii 


t 
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f this caseand the - 
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We would How take tha merits of this 
application. The principle upon which an 
application for review can be sought has 
been stated in the order of this Court dated 
the 16th December, 1926, passed by Sir 
_ Cecil Walsh-and one of us when notice of 
‘this application was issued tothe opposite 
party, = ae 4 i 
The facts briefly stated are that the 
plaintiffs as reversioners to one Nand Lal 
-who diedin the year 1863 sued for pos- 
session of thestate upon the death of Nand 
Lal's daughter Musammat Sitla Kuer who 
admittedly diedon the 16th ef December, 
1906. Thecase for the. plaintiffs was that 
they were the - next reversioners at the 
date of death of Musammat Sitla Kuer and 
the defendants’ case was that Bhawani 
Prasad son of Gur. Sahai who was the next 
‘.yeversioner - had. excluded: the plaintiffs 
from succeeding to the estate: of Nand 
Lal. Gur Sabai died in the year 1896 and 
the question at issue between the parties 
“was whether onthe l6th of December, 1906, 
-Bhawani Prasad was alive. . The trial Court 
found that Bhawani Prasad. was. alive on 
the 16th of December, 1906 and that find- 
ing was accepted in appeal by a Bench of 
this Court presided. over by Mr. Justice 
Walsh and Mr. Justice Stuart on the 17th 
of June, 1921. The applicants stated that 
they: received the information about the 
deed. of gift of tho 22nd of April, 1893, 
from one Kali Oharan. Kali Uharan has 
been examined inthis Court and we are 
satisfied that the petitioners learnt about 
this deed from Kali Charan, ənd we have 
no doubt upon an examination of the 
-affidavit. filed by Devi Dayal and Raj 
‘Bahadur, and. the statement made in Court 
before us, that they did not know ofthe 
' deed of gift and discovered it in the 
‘way that they. have stated in their affida- 
vils. . : : 
_ Yhenext question for . determinaticn is 
‘whether wecan hold that the petitioners 


' . had constructive notice of the deed of gift, 


From the facts stated in para 36 of the 
‘affidavit of Devi Dayal which has not been 
challenged in the crogs-examination of 
Devi Dayal, it appears that it was not 
possible for the plaintiffs to know of the 
deed of gift at. the time when the deed 
_ ‘was executed. The. property which was 

the subject of the deed ofgift wasin the 
possession Of Gur Sahaithe donee and on 
the date when the plaintiffs instituted their 
suit, tLe property wasin the pors-ssicn of 
Gur fahai’s natural heirs, there was no 
-occasion for the plaijntiffe to search. the 


BABY DAYAL D, AMBIKA PRASAD, 


? 


“1191, 0, 1829 


Registration Office for finding out how the 

person then in possession of the property 
came to be in possession of the property. 
We, therefore, cannot accept the contention 


:of the learned Advocate for the opposite 
party that the plaintiffs: should have and 


oughtto have examined the Registration 
Office and if they had they would have come 


‘to know of it. . 


As has been stated in the order of the 


16th of December, 1826, the principle upon 


which areview is grantedisthe discovery 
of such new and important evidence which 
if believed would be conclusive. We have, 
therefore, to see whether there is any reason, 
to suspect the genuineness of the deed. Kali 
Charanson of Bhawani “Prasad filed an 
affidavit on the 2nd of November, 1928, and | 
a number of statements are made in that 
affidavit, but as regardsthedeedin question 
he did not really challenge the genuinenees 
of the deed and only suggested that the 
deed of gift remained a dead letter. In 


, para, 10 ofthe affidavit Kali Oharan stated 


that.upon the death of Gur Sahai the 
names of Ram Narain and Musammat 
Rakhab Kuer ; (his mother) and Kali 
Charan were entered in the revenue 
records. 

We had beforeus the original registers 
from the Registration Office tosee if the 
certified copy produced by the petitioners 


was correct or not, and upon an examina- 


tion of the registers and the statements 
of the officials of the registration depart- 
ment we have come tothe conclusion that 
Gur Sahai did execata the deed of gift as 
is evidenced by the certified copy filed by 
the petitioners. 3 


It has been contended by Dr. Katju appear- 


ing on behalf of one of the opposite parties 
that the deed of gift was not admissible 


in evidence unders,.32cl. (5) of the Indian 
Evidence Ast. The learned Advocates for 
the respective parties referred to the re- 
levant sections of the Indian Evidence Act 
and several reports of cases in support of 
their cases. We think, however, that. it is- 
not necessary for us to decide at this stage 
tinally whether the documént was admis- 
sible in evidence or not. All that .we. 
need say at this stage is that in cur Opinion 
prima facie the document is admissible in 
evidence. id 

In the deed. of gift Gur Sahai states 
that his son Bhawani Prasad was dead and . 
if Bhawani Prasad had died befcre the date - 
of the execution of the deed he. could not . 
possibly have been alive on the date when 
Musammat Bitla Kuer died and it seems 


1191.0, 1929 . 


to us that prima facie Bthis deed is conclu- 
sive regarding the point at issue between 
the parties in this case. p 
* On examination. of all the circumstances 
the affidavits of Kali Oharan, Devi Dayal 
and Raj Bahadur and the oral evidence 
they gave before us we are satisfied that 


there was nothing suspicious regarding - 


the circumstances under which the pezi- 
tioners cameto knowof theideed of gift 
and that the petitioners did | not know of 
the deed of gift until the year 1926, and 
thatthe deed. of gift is genuine and is 


prima facie conclusive regarding the point - 


ut issue between the parties. We, there- 
fore, grant the application for review of 
the judgment of this Court in F. A. No, 335 
of 1918. o] < 
Costs will abide the result, . | 
A, Review granted, 


; l 
ALLAHABAD HIGH COURT. 
Civit Revision No. 251 oF 1927, 
| April 30, 1929.. 
Present :—Mr. Justice Mukerji and 
Mr. Justice Niamat Ullah. 
Pandit DIP OHAND—Apptioant 
VETSUsS | 
Babu SHEO, PRASAD AND ornErs— 


OPPOBITE- PARTIES, 

= Civil Procedure Code (Act V. of 1908), 3. 114, 
0. XXI, r.89—Application by judgment-debtor under 
0O. XXI, r.- 89 to set aside sale—Ali necessary perscns 
not impleaded as parties—Validtty of application— 
Dismissal of application on preliminary ground— 
. Error of law resulting in illegal action—Revision. 
‘Though every erroneous decision on a point of 
law cannot be set aside by the High Court in -tg 
revisional jurisdiction,. where a Court has acted Dy 
inventing a rule- of procedure, foriitself, which is 
not warranted by the law, the High Court is not only 


competent to interfere but should interfere. [p. 105, 


‘col. 2.] 

_ Order XXI, r. 89, Civil Procedurd Code, does rot 
require the party making the application to trace 
out whoare the parties affected by his application 
‘and to make them parties to it. ‘An application 
under the said rule cannot, therefore; be held to 
be invalid merely on the ground that all the persons 
pera thereby were not made parties. toit. [p. 106, 
col. 2.; ; 
A Full Bench case, although it may be the decision 
of: two ‘Judges against the |decision of a 
third, is always entitled to respect from a Division 
Bench presided over by only two Judges, [p. 104, col. 

’ | i a 


l Karamat Khan v. Mir Ali Ahmed (7), treated asmo 


longer law. 
. Ifthe result of a decision is an illegal action or 
action which may be described as'material irregu- 
larity, High Court would certainly Have jurisdiction 
to interfere under the express language of 
$. 115 (c),  Oivil Procedura Oole, 


DIP OHAND V, SHKO PRASAD, 


l 3, although, 
the result may have been arrived at in -a - 
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way which is entirely -unexceptionable. The mere 
fact that ‘the lower Court purported to follow a 
decision of the- High Court is not a ground 
for not interfering under s. 115, Civil 
Procedure Oode,.if ‘the result ofthe decision of the 
lower Court.is an illegal act. [p. 105, col. 1] 
"` Balakrishna Udayarv. Vasudeva Aiyar (3), ex- 
plained. a 

Yad Ram y. Sunder Singh (1), commented upon. ` | 

Oivil revision from an order of the Addi- 
tional Subordinate Judge, Moradabad, dated 
the l1Yih of October, 1927. ` 

Dr. K.N. Katju, for the Applicant. ; 

Messrs. P. L. Banerji and Shabd Saran, 
for the Opposite Parties. | 

d UDGMENT.—This is an application 
to revise the order ofthe Munsif of Ohan- 
dausi, dated the 16th of June, 1927, and 
arises under the following circum- 


. Btances :-— 


In execution ofa simple money decres 
against the applicant, his property was sold 
in three lotson the 10th. of March, 1927. 
One Shiam Behari purchased the lot No. 1. 


“The second lot was purchased, on the spot, 


by one Brij Bhukan Saran, but he declared 
that he was purchasing the same for one 
Kunwar Bahadur. The third lot was pur- 
chased on the spot by one Sarra Mal, but 
he declared that ‘he’ was purchasing the 
property for himself and one Mohammad 
Raza Khan. On the 2nd of April, 1927, the 
judgment-debtor put inan application to 
the Court stating that.he had deposited the 
decretal amount and the 5% on the purchase 
money, and asked that the eale might be 


‘set aside. The application was, as the ap- 


plication itself mentioned, under O. XXI, r. 
89 of the Civil Procedure Code, In- the 
body of the application the judgment debt- 
or said that the .purchasers were Shiam 
Behari, Kidar Nathand Sarra Mal. It ap- 
pears that Brij Bhukan Saran was the clerk 
of the Pleader B. Kidar Nath, and B, Kun- 
war Bahadur was the brother of B. Kidar 
Natk. The judgment-debtor, apparently, 
took the purchase by Brij Bhukan Saran 
as a purchase by his master, B. Kidar Nath, . 
himeelf. It also seems to te clear thas: 
Sarra Mal’s purchase wastaken by the judg- 
ment-debtor to be entirely for himeeif 
without. a partner. m. 

One of the purchasers took exception to 
the ‘application on the ground that the two 
other purchasers, B. Kunwar Bahadur and 
Mohammad Raza, had not been impleaded. 
Thereupon the judgment-debtor aeked that 
notices might be issued to those purchasers 
also. Thisapplication was made more than 
30 days after the sale, whicb, as we have 
‘already stated, was held on the 10th of March, 
1927. `` > 


6, 


KL 


“Tha Teater" Murisi f ‘held’ ihat thè ‘appli: 
dation. ofthe. Jud, gment-debtor..:for.setting, 
aside the sale must..fail,--because he had 
failed t“ to: ‘implead “two of the. auction-pur-, 
chasers: within the | period” ‘of ; limitation’ 
Incidentally, we“ may mention that the sale. 
in favour.of: Shiam.: Behari;.: 
might have been: set aside. However, that 
isa: point which“has : mot:.been discussed: 
before us, and need nèt bé separately con- 
sidered, in: the;view ' we take ‘of. the ‘whole. 
casou ole Tie heres tar 
Na Die debtor: ‘took: an jabpeal to" 


first. nana al dismissed othe gan 
The ae eng debtor has. come ins. revis- 
tons: 3 Tekan aan ee ote res 


Fes ow 


his pant on cgevéral canes, sand the ‘ease ohn 


which* he telies ; Tost is “the case `of” Yad 


err™ 


I 
Nagi Kat 


“seza 


ek tor the wetting: aide. of! ‘the: at 
The Court: of first “instance held ‘that’ the - 


judgment. -Cebtor: shaving sold: ‘his’ ‘property 


B) 


~ 


was: hot a person competent! to’ ‘apply for the 
setting” ‘asidé of “the sale. ‘In : arriving at 
this-conciusion, the “learned”: J udgé of the: 
Court-ot first. instance followed ‘a decision of 
this, Court; in” Iskar ‘Das v, Asaf, Ali Khan 
‘Tt wae: “held by Banejji, “Dos, that; in! ‘the 
View: -he took of: s T5 ‘of the” Code of ‘Civil 
Provedure-s -as° ‘intérpréted ‘by. their’ Lordships 


OE the Privy’ Coupe in Balakrishna: Udayar 


vi Vasudeva a Aiyar (3) ‘the’ High’ Court‘had 
ito jurisdiction” ‘to ‘entertain thé application 
in’ revision. ‘His *Eordabip‘t was of- opinion 
that: the" only: matter in. ‘which’ ‘the~ High 


Odurt Séould intérféré:was'a ‘matter in whieh 


_ jurisdiction”. 


“the: 'question® of ʻj urisdiction: was involved, 


He 'pointed- ou that” éven ’ ‘el. 3 | of 83: 115 
musti havëttreldtion “to ‘the | ‘question’ ‘of 


It was on this “ground that 
the: learned Judge, declined ` to ‘interfere. 


Piggott; F ‘gave’ different réasons forconi.. 
ing: the saré” Conclusion: , 


~He: thou ight 


(1) 74:Ind. Oasi 178: DAT, 313; A. T Be:"1933 
“All, 399: 45A: 425 (FB). 5G ea l 


TG), 13 Ind. Cas, 134;,34 A. 186;.9 A. LI 19. 


sles DERES ya ict ce thats ha et 


-a 


Aa) 40 Tnd Oas: 050:.40 M. 798: 15A 11 J. 6452 


LSW, 101: 33 MOL S. 691260. L. 3143) 19 Bom t. 
RONSLAIMM Wi Ny 628:6 Le W501; 22 0: W.N, 
50; 11 Bur. L.T. 48; 44 L A. peup 0). 
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-at sany rate, - 


“ap plication | 
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that ‘it was’ ‘impossible’ ‘for ‘him to say that 
in foliowing à dècision of this Court, namé: 


ly, the caseof Ishar Das v. Asaf. Ali Khan : 


(2) ‘the Court bélow. had acted ‘illegally’; or 


with material: irregularity. . ‘That was in . 
substance | the reason why the ‘leatned’ J udge a 


refused: to’ interfere “With the order. on ‘the . 


tae we 


y; ‘She Shankar Lal ep gatik “the “report 


_ if does ‘not appear ` ‘that’ this’ learned: J udge. 


expressed’ any detailed -; , opinion: on. "the 


question of jurisdictions: “= = ~ 4 


There can be no, doubt that. a Tuli Bench’ 
case, although it ‘may be ‘the ‘decision of two 
learned Judges‘ against the decision of a 


third, is always entitled to respect from a. 


Division Bench présidéd over by only two 
Judges. 
ded in-,the CABS. of, Yad, Ram v. Sunder 
Singh ` w -is “what “wè “have ‘already 
described. : The’ net result ‘of the: opinion 


Nge 


can be a Weh ag frow: ihe one | 


before us.’ “Lhe question that had to be 
decided by the Court, of first. instance 
in Yad:Ram’s ‘case: (1) was‘ a‘ question of 
pure law, namely, ‘whether'a‘ certain, pereon : 
was or was not entitled, on, a. “correct : Ans 


terpretation .of., LA certain, Tule Lof .law;..to 


apply for. the «setting aside -of-the: .gale; 
Weare prepared: to concede; and ‘indeed: , 


we must concede, that'd révisional Court: BE 


nota Court of. Appeal, and it ‘is..not.every. 
erroneous: decision: ona point: of: Jawor fact 
that .can be-corrected': ‘by-'the High Oourtin 
ita’ ¥évisional `“ “jurisdiction. , -In the. case 
before us, itis nóta mere matter of. in; 
terpretation) of :law:: The Oourt- bélow. “bas 
required; where’ the law itsélf 'dòes not 
requiré,’ that it. should: lave "before. ig an- 
in... writing. in’, “which „eertain 
persons, ; namely, - ‘the. “auction- purchasers, 
should .be:shown as opposite parties, as thé 
defendants, Sra described, in & „plaint, 

“In “our. “opinion, the. ‘léarned “Muneit 
invented a procedure - of his own,:. quite 


‘unwarranted: by r.’ 89. of O: XX1L-of tha. 


Code. of Civil, Procedure.. It is.not a caze 
R ‘there’ wrong decision on a point of Jaw. 
.. The. learned Counsel for the respondents 
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But what was actually deci- - 


(1921): Pat. 


> 


1191, ‘0, 1829 , 
hás strongly relied ona ‘dictum, of Piggott, 


J. inthe case of Yad Ram v. Sunder Singh. 


(1).to be found at page 315*,, The learned 
Judge has, said that he. could! ‘not see how 
the Oourt- of first instancé,.could be said 
to have acted illegally or with material 
irregularity in following a decision of this. 
Court. With all réspect, there is another 
view of the matter.. The result. of the 
decision is something entirely different from 
the reasons of the decision. The result of 
the decision. in the case before his Lord- 
ship was that the Court of first’ instance 
held.that the judgmeni-debtor wasnot a 
person entitled to make the application. 
That decision might be wrong or, right. 
It was.arrived.at by following a decision 
of this Court. The following of the. deci: 
sions of this Court constituted the reason 
of the decision, but the reason. is some- 
thing ‘different. from the result, If.the 
result was an, illegal action or action which 
may be described as material irregularity, 
this Court would certainly. Lave, jurisdic- 
tion to interfere under the express language 
ofsa: 115 (0), although the result . may. have 
‘been, arrived. at in a. way which i is . entirely 
unexdeptionabls. ; We. are, therefore, unable 
io. agree, with | „Piggott. J. although | we 
have’ ‘the, Hi ghest, Tespect! for, his, Opitiion..; a 

„The. lêarnêd. ‘Cotinsel for’ „the, respondent 
‘relied ón, the Privy. Council: GAK. ‘of: Bala- 
krishna Udayar. vy Vdsudera’’ ‘Aiyar (3); and 
argued” ny phat; i: for . our, interference 
‘undér “al. l “(ey WA “Ts, mee of , ‘the 
Oode. of Uivil Procedure “there, must be a 8 
guèstion ‘of, jurisdiction. “We haye care- 
‘fully, read. that casó, and we are ‘Of “opinion 
that. that; ‘interpretation . should not be, pus 
on their Lordships: judgmént..’ lt is` true 
‘that’ ‘at page 799+ of the-report in ‘the I. LR. 
series their, Lordghips. delivered themselves 
as | follows : ere: 

STE will be ‘observed that iha ‘section ap- 
plies to, ‘jurisdiction’ ‘alone; the. irregular 
exercisé, or non-exércise , of it, or the illegal 
assumption. otit.. The section is not diréet- 
ed against éonelusions of law. or fact in 
which - the question of jurisdiction is nos 
involved.” But having said 60, their Lord- 
ships said something further which ` clearly 
indicates that all that: their Lordships 
meant to lay down was that the revisional 
Court was not a Court of Appeal on a ques- 
tion of factor a question of law. In tha 
very case which was before their Lordships 
they approved of the exercise of the powers 
under s.115 of the Code of Oivil Procedura 
by the High Court. 

* Page of 21 A. D. J.—! Ed]. f Page of 40 M,—[ Ed], 
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-High Court. 
at, page 1l of the -report that the Subordi- 
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There. aro “many” ‘Cases in ‘which ‘their 
Lordships themselves have interpreted the 
law in the way in which we propose to 
interpret it. In Birj .Mohun -Thakur v. 


Rai Uma.Nath Chowdhury (5) a. purchaser 


at a Court sale made an application for 
the setting aside of the sale on a ground 
which could not . afford him. and. relief 
in the execution. department. The learned 
Judge executing the decree entertained 
his application and set, aside the sale, 
A Division Bench of the High Court inter- 


‘fered and set aside the Subordinate Judge's 


order.. Their Lordships of. .the Privy 
Council, approved of the conduct of: the 
Their Lordships | observed 


nate Judge, in acting as he did,, exercised 


the jurisdiction which did not ;vest in him 


and failed to exercise the jurisdiction 
which: he had. This. decision was, no doubt 
given under the old Act of: 1882; but there 
is no difference.in -the. present, law and thẹ 


old law. 


The latest pronouncement of. their. Lord- 


ships. of the Privy .Qouncil will, be, found 
in the case.of _Umed Mal v. “Chand -Mal.(6). 
In this case--their: Lordships .approved of 


the interference by the .Chief Commission- 
er, of; Ajmier-Merwara, The; ground. on 
which, ithe Chief Commissioner had inter- 


tered . “weré.: approved. -of and dheir., "Lord; 


ships pointed out that the fact-that.. ‘a, - “per 


son very much: interested in the result- of 


‘the-litigation was. -absent from: ‘before. the 
-Court .was itself - a -~ sufficient- ground, . for 
‘interference. ‘bythe highest, Gourt: Ot Áp peal, 


as ‘a Court, ‘of. revision. sps =: aut Cyt ho 
We are ot, opinion... ‘that, where: 49 Court 


Tias acted as. in- the present, case; Dy invent: 


ing a rule of - procédure, for.itself which. is 
not warranted by -the law, the -High Court 
is not.only.competent.to interfere bat ‘shonld 
interfere, , ... Sg A £ OEL wie. 
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The learned- Counsel ‘for “the: zespol 
basurgêd that the’ Munaif;-in~ refusing ‘to 
set aside the sale: “was only ‘following a cage 
of tbis Court decided i in Karamat ‘Khan’ v. 
Mir-Alv Ahmed (7). The’ learried™ ‘Counsel 
said that it being a: two Judge” ‘case should 
be followed by 3: "Wé Rave ‘already notic- 
ed ‘his’ ‘argument that” the ‘Court ‘below 
should mot be said to’ have-acted' ‘legally 
'(5) 20-0. 8; 19I :A. 154; 6 Sar.'P: O. J. 245 (P. O). 
o 99 Tod, Cas. .749° 54.0.” 338; A- I. R. "1926. P..0. 

; 3.0; W. N. 989; 53 I: A. 27. .25 L. W. 90:725 

W ‘61; (1927) M. W. N. 84: 38 M. L T. 43; re 
L-R. 113: 3L O. W.-N:,433; 59“ M. L. J.. 3683 4 
oie 274; 8 P..L...T. 251; 29 Bone Hie, R55 
“a A. W. N. (1891) 121, 
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_ or with material irregularity, because it 
purported to follow a ruling of this Court. 
We shall not consider again thatargu- 
ment. | < 

"The case in Karamat Khan v. Mir Ali 
‘Ahmad (7) has not been followed unani- 
mously in this Oourt. It was, no doubt, fol- 
lowed by a single Judgein Ali Gauhar Khan 
v. Bansidhar (8) but we have got against it, 
at least two later decisions, namely, Sarvor 
Begam v. Haider Shah (9) and Ramraj 
-Singh v. Rabi Prasad (10), In these cases 
two different learned Judges of this Oourt 
held that an application for setting aside a 
sale under O. XXI, x. 89 might be made 
orally. If an application could be made 
orally, how possibly could the decree- 
holder or the auction-purchaser be shown, 
in the oral application, as the opposite 
parties as is done in the case of a plaint. 
‘We may point out that the decision of 
Karamat Khan v. Mir Ali Ahmed (7) need 
not be followed on the ground of stare 
decisis, The point raised is one of proce- 
‘dure alone and notof substantive law. It 
cannot be said that people have acted on 
the basis of this ruling for a number of 
years and have accepted the rule laid down 


‘in the case as a substantive rule of law of 


the country. Further, we may point out 
that the ruling was given under the old 
‘Oode, and the present law is, surely, not 
‘exactly the same. as it was in 1282. We 
do not say that the result of the language 
employedin the Act of 1908, necessarily, 
implies thata judgment-debtor asking for 
the setting aside of asale after deposit of 
money should not show the persons interest- 
ed in opposing the application, as the, op- 
‘posite party. All that we mean to aay is 
that the language is not the same, and the 
ruling given on consideration of a differ- 
ent language of the Code need not neces- 
sarily be binding on us, In the earlier 
Code (s. 310 A) nothing was said as to who 
should be given notice of the application 
of the judgment debtor to set aside a sale. 
Under the present Act O. XXI. r. 92, 
sub-rule 2, para. 2 runs. as follows :— ` 
“Provided that no order shall be made 
unless notice of the application bas been 
‘given to all persons affected thereby.” 
This rule would indicate that the duty 
of giving notice should rest on the Gourt 
or its official. At: least there is nothing to 
indicate that the judgment-debtor, or the 
applicant for the setting aside of the sale, 
(8) 15 A. 407; A. W. N. (1893) 173. 


(9) 13 Ind. Cas 404; 9 A. L. J. 12, PE 
(10) 63 Ind. Oas. 140, 
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should trace out who are the parties affect- 
ed by his application and make them part- 
ies to it. The duty sought to ‘be cast -on 
the applicant implies an investigation’ as 
to who are the actual purchasers and who 
have purchased for whom. The short 
period of 30 days. might be materially 
shortened, if the judgment-debtors were 
called upon to hold an investigation into 
the matter. There is no rule-which says 
that the time occupied inobtaining a copy 
of the report of the sale officer would be 
excluded from the period of 30 days, For 
all these reasons, we are of opinion, with 
all respect, that thecase of Karamat Khan 
v. Mir Ali Ahmed (7)is no longer a good 
law, and is not binding upon us. 

Coming tothe merits of the case we have 
given sufficient indication to show that 
we are’ of opinion that the application 
should succeed. Rule 89 does not require 
the party making the application to nomin- 
ate any personas the opposite party. The 
facts of this very case show how difficult 
it may be for the applicant to discharge 
this duty in certain circumstances. The 
judgment-debtor appears to have been 
actually present on the spot, yet he was 
misled as to who were the actual purchas- 
ers. There is no question of bringing any- 
body on the record. The learned Judge 
who decided the case of Ali Gauhar Khan 
v Bansidhar (8) speaks of the decree-hold- 


| er being broughton the record. The ex- 


ecution case was one in which she decree- 
holder was a principal actor, and no ques- 
tion of his being brought on the record 
could arise. The auction purchaser and 
the decree holder being already on the 
record, and the unnecessary pr.cedure of 
showing them as the opposite party cannot 
be insisted upon unless there was a clear 
warrant to the effect in r. 89. In the 


_ result, we allow the application in revision 


set aside the orders of the learned Munsif 
and the Subordinate Judge and set aside 
the sale. Wenotethat on other points the. 
findings are in favour of the applicant. 
The applicant's costs in this Courtand in 
the Courts below shall be paid by the res- 
pondents. 
A. Revision allawed. 


119 I. 0, 1028 


| 

ALLAHABAD HIGH COURT. 
Frest Civit AppraL No. 218 or 1926. ° 

; “April 12, 1929. : 

Present:—Mr. Justice Banerji and 

7 Mr. Justice King. | , 

MOHAMMAD NIAZ AHMED KHAN— 
AND OTHERS— DEFENDANTS—APPELLANTS 


VeETSUS . ; 
Lala NANNHE LAL—PLAINTIFE— 
RESPONDENT, ' j 
Evidence Act (I of 1872), s. 92 (4)—Mortgage— 
Oral agreement io take conveyance of property in 
full satisfaction—Modification of contract—Admis- 
sibility of agreement. A 

Ina suit upon a mortgage the mortgagor pleaded 


that the plaintiff had orally agreed in full satisfac. - 


tion of the mortgage to take a conveyance of some 
shops and a certain amount in cash, : 

Held, that the oral agreement amounted to a 
modification of ‘the original contract and was in- 
admissible under s. 92, cl. (4) of the Evidence Act, [Ẹ. 
107, col. 2.] | 

G. P. Mallappa v. Matam Naga Chetty (1), fol- 
lowed. : 


First appeal from a decree of the Addi- 
tional Subordinate Judge, Meerut, dated 
the 25th of January, 1926. l 

` Mr. B. E. O'Conor, Dr. K. N. Katju and 
Mr. M. A. Aziz, for the Appellants. 

Sir, Tej Bahadur Sapru, Messrs. P. N. 
Sapru and Ambika Prasad, for the Re- 
spondent, | 
 JUDGMENT.—This is an appeal by 
some ofthe defendants in a| suit for sale 
on foot of a mortgage of the 30th 
of Apri], 1919 which had been 
executed by one Mr, Muhammad Ismail 
Khan in favour of the plaintiff-respondent, 

Muhammad Ismail Khan died on the th 
of November, 1919. In September, 1919 
Muhammad Ismail Khan had executed a 
deed, of wagf. Ex. 10, by which he had 
appeinted certain persons as mutwallis. De- 
fendants Nos. 14 are the. legal heirs of 
Muhammad Ismail Khan defendants Nos. 5- 
9 are the trustees.under the wagf and 
the 10th defendant is a subsequent mort- 
gagee of the property in suit. Various 
pleas were taken by the defendants and 
the points that were. in controversy before 
the Court below were whether Muhammad 
Jemail Khan had validly executed the 
mortgage, and the mortgage: was legaliy 
enforgeable, and whether the rate of 
interest was excessive and the last ques- 
tion, which was the only question in con- 
troversy before us, was whether an agres- 
ment had been. entered into! between the 
plaintiff Nannohe Mal and the mutwallis 
on the 19th of December, 1924 that in ful] 
satisfaction of the mortgage debt the 
plaintiff would take a conveyance of six 
shops anda sum of Rs. 7,000 in cash, 


| 
| 
Ki 
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The learned Subordinate Judge has decided 
all the issues in favour of the plaintiff, He 
found that the defendants had not proved 
the alleged agreement and further tha 
evidence was admissible to prove the 
agreement which would have amounted to a 
variation of the original contract, namely, 
that entered into by Muhammad Ismail 
Khan with the plaintif on the 9th of 
December, 1919. 

The appellants before .us who are the 
heirs of Muhammad Ismail Khan anda 
trustee had in their grounds of appeal 
taken various points. The only point 
which has been seriously put forward before 
us is as regards the question whether the 
agreement of the 19th of December 1924 
could have been legally proved and whe- 
ther defendants had proved that agreement. 

We have come to the conclusion that the 
finding of learned Subordinate Judge on 
both the points is correct. On the date 
when the agreement. was entered into it 
cannot be denied that a sum of Rs. 1,12,600 
was due to the plaintiff on the mortgage. 
The case for the defendants is that the 
plaintiff argeed in full satiefaction of the 
mortgage to take a conveyance of six shops 
valued at Rs. 95,000 and Rs. 7,000 in cash 
that is a total sum of Rs. 1,20,000. 
According to the plaintiff the value 
of the shops is much less than Rs. 95,000 
but it is unnecessary for the purpose 
of this case to consider what was the real 
value of the shops. 

We are of opinion that the oral agreement 
amounted to a modification of the original 
contract and was inadmissible under 8. 92 
cl. 4 of the Evidence Act. It is unneces- 
sary. to refer to all the cases cited 
before us. We agree with what was held 


.in the case of G.P, Mallappa v. Natam Naga 


Chetty (L). | 

As the Court below has decided that 
upon the evidencethe defendants have not 
been able to prove the oral argeement, we 
will record a finding, though in vew of our 
finding that evidence was inadmissible it 
is not necessary to doso. 

We have, therefore, come to the conclu- 
sion on the question gffact that the find- 
ing of the learned Subordinate Jadge is 
correct. We do not accept everything 
that Nannhe Mal had said about the settle- 
ment but it was for the defendants who 
alleged the agreement to prove beyond al] 
doubt a final settlement as alleged in the 
written statement and this in our opinion 


(1) 48 Ind. Cas. 158; 8 L. W. 522; (1918) M. W, N. 
719; 35 M. L. J. 555; 24 M. L. T. 400, 
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40.68) UDGMEN! -This 155 “ia defendant's 
‘appeal arising outof‘a sult:for- pre-emption. 
Dhe transfer took place -; under: a-document 
which was described asia salevdeed: bùt it 
contained a conditicn. that:-the ..property 
will: be -re-transferred ioi, “pay ment: ofthe 
consideration : within : three) years. ‘The 
"plaintiff's case'was that the transaction was 
„really one, ot sale.sand ‘they. wêre entitled 
“to:praêmpi the property transferred © Both 
the vendors andthe vendees, pleaded that 
ithe-transaction was one ofa .mortgage: by 
‘conditional sale “and no right to pre empt 
oe Ih. SP Fe og, EE et Saat Ka 
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jnone;of the-cases ‘relied-upon by: him: except 
-thecase'of Bishambhar' Nath: y. Muhammad 


a 8: 58 gubal (eah g 


Appel. .; 


: re-transfer ~- + 
-to the; section, win ‘transaction would become 


TYO: £ OF 1929 


of the! document iin “question” “Both the 
Courts havé:¢ome.to.theconclusion:that in 
view of certain! rulings ‘the. transaction was 
an outcand:outisale coupled—with. an agrae- 
ment to re- transfer-the: property. on payment: 
of “the: mortgage: within- three! years. ? The 
learned .District’:Jud ge‘has--conceded:: that 
the recent rulings-of«this Court favoured 
the-view:advocated-on bebalf-of -the:.defen~’ 
dants. But he-hasi:followed an earlier 


-ruling of- this High Court supported: ‘By: “the 


‘decision ` of a” “Fall Bench’ of’ the” “Madras 
We may point. out” that, -in 


Ubaidullah“ K han (2), the” transfer “and: the 
contract, for. re-sale. Were), ‘embodied. in. Oe 


-and: the, same:document. The: Privy Goun- 


Gil -case - referred’ to: -by--him: was‘ a cage 

„prior. to. the Transfer of Property. Act Which 

now defined a mortgage | by conditional. ‘Bale 
% $ Are i 4 on ae 2 

< It cannot, be stated broadly: that "an ¢ every 

ne where ‘there :1iB c; an ostensible: sale 


isubject.‘to “the yi condition.” of: re-purchase, 


the transaction, cannot Re i a: sale shut, must 
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tion, to, show, by-evidence,“direct- or; cincum- 


-Stantial;: that. although the transaction-was 


clothedin ‘that particular garb: it: owas,in 
aeality and’ substance ay:gale transaction. 
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Bat where;there are no? such special ‘Circum- 


"Btances, and ; ; Wee; have: only; ar transfer; of 
the, property: ‘subject (torthe> condition’ of 


wersale, jdt-seems: torus that: jthe,case would 
galley'iihin i the definition sof; 2 ee py 
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“gagor, ‘mortgage money; í or security. for the 
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_ oan. ~Li such. words- -were expressly entered 
im the deed,-the ; transaction «would: hardly 


rbe an“ ‘ostensible. Bale; .- Byen- if the langu- 


age cof-the, ..document: oñ» the - face -of ‘it 
suggests: -that it is a sale- transaction, but 


ithe saleitself is,subject. to-the, condition of 
: provided : by., sub:ch-=(e) 


‘one. of the: mortgages by -conditional -sale 
‘and not an cut-and out.sale, . - gree, wet 
- An the present,case ,th-re: are :-no „special 


‘circumstances which- would necessarily: ‘show 
that-the. transaction-was-an out and-ont sale, 


‘The lower Appellate ‘Court: has*‘not -found 
that, full price: was.actually: paid: Even the 
learned. Mansif. only; thought that. there: was 
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notany great disparity karat the amount 
of the sale-deed and the actual. value of the 
land sold. Oa the-other hand, both the 
transferor and the transféree: asserted that 
the value ofthe property was considerable. 
The mere fact that. there was. & previous 
usufructuary mortgage is not ‘conclusive 
either way. It may.also be stated that the 
circumstances that both the transferor: and 
the transferee united.in pleading that. this 
was a mortgage does. not necessarily - go 
against the.plaintiffs. But in the caseof a 
transaction falling: within the definition. of a 
mortgage by conditional sale it is the 
duty of the plaintiff to show that it isan 
out-and-out sale transaction. In the absence 
of any circumstance’, showing that, we must 
hold that the transfer is a mortgage . by 
conditional sale and that no suit for pre- 
emption lies. The result therefore is that 
this appeal is allowed, the decrees: of the 
Courts below are set aside and the plaintiff's 
suit is dismissed with costs including: fees 
‘on the higher scale, 
ak 
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A ppeal-allowed. i 
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‘ALLAHABAD HIGH COURT. 
SeconD Civit APPEAL No, 443’ oF 1927. 
May 13, 1929. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Young, i 
ASA RAM AND ‘ANOTHER —PLAINTIFES— 

i es 
erTsus 
KARAM SINGH gh OTHRES— DEFENDANTS 
| —RESPONDENTS, 

Contract Act (IX of 1872), 8. 25 (8)-—Agreement by 
Hindu son to pay time-barred debt of father, whe- 
ther enforceable against son pe? ssonally--Consideration 
for such agreement. 

Section 25 (3) of the Contract Aci is’meant td 
cover only the case of a persón who-would be liable 
to pay but for the limitation barring the suit. 

An agreement by,a-Hinda son. to pay a time- 
barred debt of his father can, therefore, be enforced 
against the son only to the extent of. the family 
property. It cannot be enforced against him per- 
sonally. 


Second Speal from a decree, of the Addi- 
tional:Subordinate Judge, Saharanpur, dated 
the.15th of November,. 1926, reversing. a 
decree of the Munsif of Deoband, dated tha 
13thiof December, 1925. 

Dr. M.. L. Agarwala, for the Appellants. 

Mr.M. A. Aziz, for-the Respondents. 

J UDGMENT,~This. ‘appeal 
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nice question of law.: We have, however, no 
difficulty in deciding.-it. 

The first two defendants executed a Bim- 
ple -money bond in favour of the plaintiffs- 
appellants in consideration of a debt owed 
by their father but was one which had 
become time-barred at the date of the execu- 
tion. of the bond insuit. The claim failed 
in the first Court but succeeded in the 
lower Appellate Court. The defendant 
No. 3 who was a minor brother of the. other 
two defendants and who was,not a.party ` 
to the bond was exempted from. the claim. 
The learned Subordinate Judge in decrée- 
ing the claim directed that the amount 
of the decree should be realised from the 
two thirds share of the joint family property 
which belonged to the first two defendants. 

The plaintifis have come up in ate 
appeal and if is contended that ther 
should have been s.personal decree sania 
the first two defendants asthe executants 
of the bond. 

Reliance has been placed ons. 25 of the 
Contract Act. It is argued that the defen- 


. dants Nos. land 2 agreed to pay a time- 


barred debt and, therefore, entered into a 
valid contract with the plaintiffs and as 
they agreed to pay personally the personal 
agreement should: have ‘been enforced by 
the Court below. 

Section 25 (3) runs as follows: —“An agree- 
ment made without consideration 'is void 
unlėss it is a promise, made in writing and 
signed by the person to be charged there. 
with, or by hisagent generally or specially 
authorised in that behalf, to pay. wholly or in 
part adebt of which the: creditor might 
have enforced payment ‘but’ for the. Jaw for 
the limitation of suits”. i 

The -words “of which the creditor might 
have enforced payment” according to the 
learned counsel for the appellant would 
include a debt.which is not payable by. 
the executants of the bond themselves, 
But as'weread that sub-section,;: we think 
that it is meant’ tocover only‘ the’ case of 
the person who would be liable’ to. pay 
but for the limitation barring the suit. 
In this case the bond ‘could. be enforced 
against the sons only’ to the extent: of the 
joint family, property. e The cons would 
not be. personally .liable at ‘all. That 
being the case, if the bond in ‘suit did 
come, as to which Wwe express no opinion, 
within s. 29 (3), .any agreement as to 
liability which could not , be enforced, 
originally, could not'be enforced under the 
new agreement, To make it clear, the sons 
were Tiable only to the extent | of the 
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family property. If they agreed to pay 
mo NANANG debt, any agreement that they 
would pay personally would be without 
consideration as it would not be within 
= 95 (3), 
ý No Sime has been cited on either 
side. We think that the decree passed 
by the Gourt below is a just and proper 
decree and we see no reason to -interfere 
with it, unless some clear authority is 
produced to induce us todos. 
The appeal fails and is hereby dismissed 


with costs. 


A Appeal dismissed, 


; AHABAD HIGH COURT. 
reg APPEAL No. 938 oF 1926, 
< July 2, 1929. M 
Present:—Mr. Justice Mukerji. 
BABU RAM DUBEY AND ANOTHAR— 
PLAINTIFFS—APPELLANTS 
VETSUS 


HAR NARAIN DUBE AND OTHERS— 
DEKENDANGG -Maron rn E. 
: —Mortgagee taking possession of property 
aT ged Aengninent of mortgagor s righis in 
roperty mortgaged—Redemption of property mortgag- 
a me well as property not mortgaged by assignee— 
Assignees possession of property mot mortgaged, whe- 
g to mortgagor. 
ae a | an item of property to B. B some- 
how got possession of another item also under colour 
f the mortgage.” A assigned his rights in the 
: rtgaged item to C. 6 redeemed Band got posses- 
ioe aE both the items and remained in possession of 
these items for more than 12 years. In a suit by 
C against A’s heirs for declaration z his title to the 
j i as not mortgaged to B: 
a a as the mortgage had come to 
an end on redemption, C's possession of the item 
which was not mortgaged to B was adverse to A and 
hi heirs, and C was ®ntitled to get a declaration 
that he was in possession of that item as a proprietor, 
decree of the 
Second appeal from a deci 
‘Agsistant District Judge, Ghazipur, dated 
the 19th of February, 1926. ; 
t Messrs. R.K.Malviy2 and Debt Prasad 
Malviya, for the Appellants. 
Mr. A. P. Pandey, forthe Respondents, 
“ ORDER. -Without finally and definite- 
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ly deciding whether the finding of fact, 
for which an issue will be presently re- 
manded, is absolutely necessary for, the 
disposal of the appeal, it seems to be 
expedient that a nding on the following 
issue should be obtained. 

dssue.— Whether Babban the ancestor of 
the defendants was the sole owner of 
what is now recorded as Plot No, 100-1, at 
the date of the mortgage executed by him 
in favour Jagannath and others. 

The Court below will try the issue on 
such evidence asis on the record and on 
such additional evidence as may be ad- 
duced by-the parties. Two months are 
allowed for return of finding and ten days 
will be allowed to file objections if any. ` 

ages a ae nae appeal must suc- 
ceed. - 

The facts briefly are these. One Jagan- 
nath Dube mortgaged a certain piece of 
land which is now represented by plot 
No. 99, in 1862, He sold the land to the 
predecessor-in-title of the present plaintiffs, 
the appellants before me, in 1867. The 
purchasers instituted a suit for redemption 
and, by a compromise, succeeded in the 
suit. They got possession not only over 
plot No. 99 butover an additional piece 
of land, which is now recorded as Plot 


= No. 100-1. This wasin 1887. Ithas been 


found ‘on an issue being remanded that 
the plot No. 100i did -belong to Jagan 
Dube, Evidently the mortgagees had 
taken possession of that plot under the 
colour of their mortgage. When &the res 
demption took place, the mortgagees hand- 
ed over, a8 they were bound to do, not 
only plot No. 99 but also plot No. 100-1. 
Since 1887, it has been found, the plaint- 
ifs have been in possession not only over 
Plot No. 99 but also over plot No. 100-1. 
The respondents who now represent the 
estate of Jagannath Dube, succeeded in 
obtaining an order, in the Revenue Court 
directing the removal of the plaintiffs’ 
name from the record, so far as the Plot 
No. 100-1 was concerned. On this, the 
plaintifis brought the suit out of which 
this appeal has arisen for a Ceclaration 
that they are the owners of Plot No. 100-1, 
In the alternative, they have suéd for 
possession, 

As already stated, it has been found 
that the plaintiffs are in possession of 
Plot No. 100 1. The learned District Judge, 
on appeal, has held that the possession 
of the plaintifis is that of a mortgages, 
The plaintifs complain of this finding 
and I think rightly. 


| 
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When the redemption suit was decreed 
if is immaterial whether by compromise 
or on contest the mortgagees’ title came 
to £n end and the property went back, 
as it should on redemption, to the origin- 
al proprietor. The proprietary | rights- of 
Plot No. 99 were in the plaintiffs but the 
proprietary right in Plot No. 100-1 was 
in Jagan Dubes descendants.: Qua Plot 
No. 100-1, the possession of the plaintiffs, 
they having no interest, became adverse 
to Jagan Dube’s descendants. There was 
no trust in favour of Jagan Dube's descend- 
ants. I fail to see how it can be said 
that the plaintiffs are in possession as 
mortgagees. If the plaintiffs are mort- 
gagees, the question would arise what is 
the amount of , the mortgage-money ? 
Evidently, there was no mortgage and, 
eer there is no mortgage-money to be 
paid. š 

In the result, I allow the appéal, modify 
the decree of the Oourt below and give 
the plaintifs a declaration that they are 
in possession of Plot No. 100-1 as pro- 


prietors, The plaintifs: will have their 
costs throughout, l ! 


A. A pee, toe 


| 
| 
| 
i 
i 
| 
1 


MOHAMMAD KAMIL V. MOHAMMAD SALIM. 


idl 
12 years’ possession that A was the owner of 
Mahal No. 5: 


Held, (1) that the question ‘whether B had by his 
possession acquired absolute ownership or only'a - 


| title as mortgagee in Mahal No. 5, was a question 


of law; [p. 112, col. 2.] 

(2) that, on the facts, B had acquired only the 
limited interest of a mortgagee by adverse posses- 
sion. [ibid.] l i 

Second: appeal from a. decree of the 
Subordinate Judge, Basti, dated the 23rd 
of January. 1928. . í 

Dr. M. Waliullah, for the Appellants. 

Mr. Mahmud Ullah, for the Respond- 
ents. 

JUBGMENT.—tThis is a plaintiffs’ 
appeal and arises out of a suitfor a 
declaration that the plaintiffs are the owners 
of certain zemindarz share in Mahal No. 5. 
of Mauza Hatwa, and in the alternative for 
recovery of possession of that share by 
redemption of a mortgage. 

The suit was decreed by the trial Court, 
but it was dismissed by the lower Appel- 
late Court on the ground that the defend- 
ants had prescribed a title tothe share in 
dispute by adverse possession for more 
than 12 years. There is no controversy 
about thefacts. Jagram Singh and others 
owned a4 pie and 14 chhataks share in 
Mahal Nos. 2 and 3 pies 13 chhataks and 
476 tils in Mahal No. 5 of Hatwa. On the 
18th of December, 1909 they usufructuarily 
mortgaged their entire share in Mahal 
No. 2to defendant No. 1 and ‘the pre-- 
decessor-in-title of the other defendants 
fora sum of Rs. 107. Thereafter the 


- mortgagees applied for mutation of names 


ALLAHABAD HIGH COURT. 
Szconp rvit Appeat No, 549 or 1928. 
| . July 11, 1929. | 


Present:—Mr. Justice Iqbal Ahmad. 

. MOHAMMAD KAMIL anpjotuzes 
“i ~—PLAINTIFRFS—ÅPPELLANTS 
a TH versus - | 

MOHAMMAD SALIM AND OTHERS 

l —~DEFENDANTS— RESPONDENTS. 
Second appeal—Inference from proved) facts—Ques- 
tion of law—Adverse possession— Possession of excess 
land by mortgagee—Acquisition of limited interest by 
adverse possession, ` 

Inference’ from’ proved factsis always a question 
of law and, therefore, an inference drawn by, the 
lower Appellate Court from proved facts is not 
inding in second appeal if, in. arriving at that 
inference, the lower Appellate Court has mis- 
directed itself onany matter of law. [p. 112, col. L 

A mortgaged to B Mahal No. 2, B was by mistake 
entered in the Record of Rights as a mortgagee of 
Mahals Nos.2and 5 and remained in possession of 
both the mahals for more than 12 years. There 
wag evidence to show that B had: admitted after 

tj 


I 
1 


_and, by mistake, their names were entered 
' as mortgagees, not only as 


against the 
share ofthe mortgagors in Mahal No. 2, 
but ra as regards their share in Mahal 
No. 3. . 

On the 14th of May, 1914, the mort- 
gagees purchased 2 pies 15 chhataks share 
of Mahal No, 2 from the mortgagors, and a 
portion of the sale consideration was set off 
in liquidation ef the mortgage debt to the 
extent of Rs. 60. o 

On the 20th. of April, 1922, the mort- 
gagors sold the balance of their share in 
Mahal No. 2 and the whole of their- share 
in Mahal No.5 tothe plaintif-appellants. 
The mortgagees pre-empfed that sale and, 
on the 16th of November, 1923, their claim - 
with respect to the share in Mahal No. 2 
was decreed, and as regards - the sharein 
Mahal No. 5 was dismissed. Bythe decree 
the balance of the mortgage debt was 
also set off and, thus,- the mortgage. was 
discharged. ' ; 

After the decision of- the pre-emption 
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suit, the plaintiffs filed an ' application in 


the Revenue Court for mutation of names as 
regards, the-share in: Mahal, No. 9. That 


application, on objection by the defendants, 
was dismissed. i 


w F heas 


“The plaintiff's case was“that they ae- 


‘quired title,to thé share in, Mahal No. 5 


by virtue of the sale-deed ‘of 1914, and 
that the defendants had no. title to: the 
The defence to the suit- was that the 
defendants-were ‘in. adverse.: ‘ possession: of 
the share in “Mahal. ‘No..:5 fora period “of 
more than 12 years and, that the plaintiffs: 
‘suit: was time-barred;- ."The.: trial: Court 
overruled the contention of:the, defendants 
and decreed. the:..suit.. On: «appeal. by the 
defendants: the: lower: “Appellate Oourt has 
reversed the decree of the: trial: Court and 
dismissed the. plaintiffs’ suit. 2 0e = >o 
in appeal beforeme it- is, argued-by the 
learned Counsel. ‘for the: appellants, :that 
thelower Appellate- Court..was. wrong: in 
assuming that it was nobody's. case ‘that 
the.defendants’ possession over the share in 
Mahal ‘Mo. 5-was-as.. mortgagees and. not 
as abs. ute Owners, and. that that Oourt 
was :w ng in-holding that the deféndants; 
by remaining in possession for more than 
12 years, had acquired. a complete:.- title to 
the property: iwidisputes 1. ar 
. On: the:other hand, it: -is-:argued bythe 
learned Counsel for. the -respondents ‘that 
th finding: of the lower Appellate. ‚Court, 
or :thè questioniof the nature and . effect 
of she possession of the defendants,: is a 
fi: ding oma question of fact, and is binding 
oi. mein second.appeal,... wi. ga 
+  gonfess that the. case.is.not free from 
disiculty, but, ¿after -giving the. matter 
my; best consideration: T have :.come:.to 
the conclusion that the decree of the 
trial Court was: correct. and ‘ought -tobe 
restored. <. o KN Tio acie E 
Ho far as ‘findings: -on: -quéstions of fact 
recorded. by: the: lower- Appellate Court.are 
concerned, they:are. undoubtedly binding 
on mein second appeal. ‘But inference 
from proved facts-is.’ alwaysia’ question ' of 
law,,.and, therefore, any inference that:the 
lower Appellate Court may.’ have drawn 
from proved: facts. is not. binding on’™me 
in second appeal if, in arriving.’ at that 
inference,. the.’ lower -Appellate Court 
has-misdirected itself on any . matter: of 
lawi a ce. PAS Ce tah arik go W 

. In:thiscase the. lower: Appellate Court 
"has found: that: the . .defendants.were in 
poseession of the -share in ,'.dispute for ia 
period of more than 12 years. This.finding, 


= 
= 


b 


i 


‘share. 


~t err 


owners of the share in Mahal 
would have expected them to kah eas 
the plaint of the pre-emption suit, From 
these facts the conclusion is irresistible 
that the defendants “professed, and did 
intend, to remain in possession cf that share 
in thecapacity of mortgagees, and as 
such, they could not prescribe title as 
absolute owners with respect to that 
In short the conclusion at which 
I have arrived is that, the’ defendants,. b 
their: long--pdszession, prescribed. “énis A | 
limited title to the share’ in ‘dispute. The 
mortgage money'has been paid in. full | 
and, theréfore; the’ ‘mortgage has. come to 
an end ‘and, accordingly, < ‘the - defendants 
haveno ‘title to‘ retdin possession of the ` 
ane i Mahal No.5.:* TE : 
or-the reasons given above, I. allow thi 
appeal, set aside'the decree of o 
Appellaté Court ‘and’. restore the- decree 
of the trial Court. with.costs in all-Courts; `. 
A | Appecl alowed, ` 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 

No. 158 of 1926, . 
a Jung 22, 1928, i 
Present :—Sir George Olaus Rankin, KT., 
Chief Justice, and Mr. Justice Mukerji. 

SHIBNATH SINGH RAY—DEFENDANT— 

APPELLANT 
VETSUS 
Sheikh SABERUDDIN AHMED— PLAINTIFF 

— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
67, O, XXXVIII, r..1]—-Attachment before judg- 
` ment—Re-attachment in execution—Execution petition 
dismissed—Attachment, whether ceases —Abandonment 
—Merger—Ineffectual sale in execution, effect of, 

Notwithstanding the provisions of O. XXI, r. 57, 
(Oivil Procedure Oode, an attachment before judgment 
does not come to an end msrely because a sub- 
sequent application for execution has been dis- 
missed. [p. 114. col. 1.] 

Ganesh Chandra Adak v. Banwari Lal Ray (1), fol- 
lowed, ` oo’ i 

Opinion of the majority in Meyyappa Chettier v. 
Chidambaram Chitear (3), dissented from. 

There is nothing in r. 11, O. XXXVUI, Oivil Pro- 
cedure Code, to give colourto the view that for the 
purposes of r. 57, O. XXI, “attached in execution” is a 
phrase which covers attachment before judgment, 
Lp. 115, col. L], 

A re-attachment in execution, notwithstanding the 
terms of O. XXXVII, r. 11, Civil Procedure Code, 
is not of itself a waiver or abandonment of an attach- 
ment before judgment. |ibid.] 

Where property subject toan attachment before 
judgment is re-attached in execution, the attach- 
ment before judgment does not become merged in 
the attachment in execution and become subject to 
all the infirmities of the latter. The effect of two 
attachments on the same property is merely that 
the property is under attachment no doubt, but 
| a person entitled to the benefit of either ons of 
the attachments remains, in the absence of abandon- 
ment, entitled to it. [p. 115, col, 2.] 

Order XXI, r. 57, Civil Procedure Code, does not 
become applicable to an attachment before judg-nent 
merely because an ineffectual sale was held in execu- 
tion. [ibid ] , l l 

Appeal against a decree of the Bub- 
ordinate ‘Judge, Nadia, dated the 
5th September, 1925, affirming that of 
the Munsif, Ranaghat, dated July 21, 1924, 

Dr. Radhabenode Pal (with him Babu 
Bhupendra Kishore Basu), for the ‘Appel- 
lant. l 

‘Syed Nasim Ali, for the Respondent. 

JUDGMENT. _ 
Rankin, C. d.—This is a second 
appeal by the first defendant from the con- 


current decisions of the Subordinate Judge. 


` of Nadia and the Munsif of Ranaghat. 

The . plaintiff's suit was for a declaration 
of title to certain land, for ejectment of the 
first defendant and for setting aside the 
purchase of the suit land by the first defend 
ant on the 12th May, 1922, in execution of 
a decree against the second defendant. The 
plaintiff's claim is rested ona prior pur- 

[6] 
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chase made by him at a privatesale on the 
h of September 19214, from defendant 
0. 


- The question between the parties turns 


' upon whether or not, on the date of the 


plaintiff's purchase, the property was under 
The material dates are as. 
follows:— . 

The property was attached before judg- 
ment onthe 10th of August, 1919; a decree 
was passed on the 10th of June, 1920; an 
appeal from the decreas was dismissed on 
the 9th of February, 1921; the decree-holder 
applied for execution on the 14th of June, 
1921 and took outa fresh attachment on the 
24th of June, 1921; this execution proceed- 
ing was ultimately dismissed for default on 
the 6th of September, 1921, another appli- 
cation for execution was made on the 19th 
of that month. 

This was the position on the date of the 
plaintiff's purchase. After the plaintifi’s 
purchase, the decree-holder again took out 
a fresh attachment on the 3rd of December, 
1921, and the property was ultimately sold to 
the decree-holder onthe 12th of May, 1922. 

The first defendant is the heir of the 
decree-holder, 

Now the question is whether the attach- 
ment before judgment made on the 10th of 
August, 1919, was subsisting on the 29th of 


. September, 1921, notwithstanding that the 


application for execution brought on the 
14th of June, 1921, had been dismissed for 
default on the 6th of September. The 
Courts below have held that the attachment 
before judgment had by that time ceased to 
exist, that there had been a re-attachment 
onthe 24th of June, 1921, which under r. 
57 of O, XXI, Civil Procedure Oode, came 
to an end when the application for execu- 
tion was dismissed on the 6th of September. 

The defendant-appellant relies upon the 
case of Ganesh Chandra Adak v. Banwari 
Lal Ray (1). Itdoes not appear from the 
report of that case that after the attachment 
before judgment the property had been 
re-attached in execution. Butit was held 
that an attachment before judgment sub- 
sists for the purpose of a subsequent exe- 
cution, notwithstanding that the first ap- 
plication for execution has been: dismissed, 
It was said that the provisions of r. 57 of 
©. XXI have no application to a case in 
which. an order for attachment before 
judgment has been obtained. On_ behalf 
of the respondents, it is contended, first, 


‘that by re attaching in execution, the, 


(1) I4 Ind, ‘Oas. 345; 160, W. N. 1097; 160, Lah 
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-decree-holder has waived or abandoned the 
attachment before judgment; secondly, 
that the attachment before. judgment 


merges in the subsequent attachment; 
thirdly, that, on a true construction 
of r. 57, O. SKI, an attachment 


before judgment comes to an end when the 
application for execution is dismissed 
under that rule; fourthly, that in the prs- 
sent case, under the first application for 
execution a sale ofthe property had been 
held, though this did not ultimately pro- 
ceed to completion by sale certificate and 
that the effect of that sale was tomake the 
attachment before judgment an attachment 
in execution: Arunachalam Chetty v. 
Periasamt Servai (2). 

On the third of these propositions, it is 
contended that Ganesh Chandra’s case (1) 
was wrongly decided and that the decision 
of the Full Bench of the Madras High Court 
"in Meyyappa Chettiar v. Chidambaram 
Chettiar (3) should be followed. Thisis a 
substantial point and we must carefully 
consider whether we ought to dissent from 
Ganesh Chandra’s case (1) and refer this 
matter toa Full Bench, 

‘In my opinion the decision in Ganesh 
Chandra’s case (1) was right and I agree in 


the result arrived at by the dissenting judg- 


ments of Schawbe, O. J. and Wallis, J. 
Meyyappa Chettiar v. Chidambaram Chet- 
tiar (3), though not in all the arguments 
which were adduced by them. Rule 57 of 
O, XXI was a new provision introduced in 
1908. It is evident fromthelanguage of 
the rule itself, and itis still more evident 
from the circumstances under which it was 
passed, that it was intended to provide a 
remedy for the grievance or inconvenience 
which is apt to arise, where after an attach- 
ment in execution, the application for exe- 
‘ cution cannot further be proceeded with 
by reason of the decree-holder'’s default. 
This was, and still is,a verycommon case. 
The decree-holder makes some informal 
arrangement to give the judgmeni-debtor 
time without obtaining full satisfaction of 


the decree; the application for execution is “ 


not further prosecuted; it is not withdrawn; 

neither party attends. In these circum- 
stances, the object of the rule is to say that 
the Court must make eitheran order for 
adjournment or an order of dismissal. The 
reuson why it was necessary to require the 


(2) 76 Ind. Cas. 439; 44 M. 902; Le M, W. N. 569; 
41 M. L. J. 252; 14 L. W. 645 (F. B 

(3). 79 Ind. Oas. 144; 47 M. 483; 46 M. L. J. 415; 34 
M. a Ka (1984) M.W.N. 392; A. T R, 1924 Mad. 
494 (F.-B = 
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Oourt if ib did not adjourn a proceeding 
to a definite date, to dismiss the application 
for execution formally and definitely cane | 
be amply illustrated from the decided 
cases. In the absence of a definile order 
of dismissal the files of the Courts became 
encumbered with a number of applications 
for execution which were waterlogged and 
derelict, and a practice arose whereby such 
applications were ordered to be “struck off.” 
This was a practice not justified by the 
Oode and in cases where attachments in exe- 
cution had already been ordered the 
question arosa whether the effect of an 
order “‘striking off” was that theattachment 
made upon application for execution was 
itself struck off or whether it remained not- 
Many other 
awkward and important questions arose out 
of this practice-and the object of r.57 was 
to ensure that this illogical and inconveni- 
ent practico should be stopped. Appli- 
cations for execution were to be definitely 
dismissed if they werenot adjourned to a 
future date, The object of the last 
sentence in r, 97 is to settle the question 
whether, when the application in execution 
is dismissed, any attchment made under 


that application should fall to the ground, 
or should subsist and the legislature has 
u - provided that itis to fall tothe ground. 


In these circumstances, it seems reasonably 
clear to me that it is no part of the inten- 
tion of this rule to say that an attachment 
before judgment, which existed before any 
application could be made in execution, and 
which primafacie would continue to 
have efiect if no application for execution 
had been made should fall to the ground - 
merely beacause a subsequent application 
for execution has come to nothing. I quite 
agree with Ooutts-Trotter, J. nm Meyyappa 
Chettiar v. Chidambaram Chettiar (3), that 
this is not a question of givinga strict 
construction to a penal provision. Still the 
phrase “attached in execution ofadecree” can 
only be extended beyondits proper meaning 
Dy reason ofan implication required by the 
object of the rule or else by showing very 
clearly that itis required by some other rule 
ofa germane character. Prima facie, the 
“mischief” of the rule involves no reference 
to attachments before judgment. A 
perusal of the judgments in the Madras 
case does not disclose tome any ground 


` upon which it could be held that unless 


upon the dismissal for default of an ap- — 
plication for execution the attachment be- 


_ fore judgment shall come to an end 


the true intention of any other rule jis 
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interfered with. Indeed I do not gather 
that any of the judgments: of the Judges 


who formed the majority in that case 
claims that any other rule necessitates 
this for its own sake. What is argued is 
that they throw light upon the meaning cf 
T.57. In this way they attributeto r. 57 
a meaning which is foreign to its purpose. 

Again by r. 1l of O. XXXVIII, it is prc- 


vided that “it shall not be necessary upon 


an application for execution: to apply for a 
re-attachment of the property.” From this 
it is contended that, upon an application 
for execution being made, the attachment 
before judgment becomes an attachment in 
execution and nothing more, so as to ba 
subject to all the infirmities of an attach- 
ment in execution. Doctrines ef merger and 
Other theories are ingrafted upon the 
simple language of the Code thatit shall 
not be necessary to re-attach. By reason of 
this provision no execution,based upon an 
attachment before judgment can be dis- 
tinguished in validity or character from an 
execution based upon an attachment in ex- 
cution unless indeed some particular enact- 
ment can be seen to be addressed to this dis- 
. tinction. There is, however, nothingin r. 11, 


O. XXXVIII, to give colour to the view ` 


that for the purposes of r. 57, O, XXI, 
“attached in-execution” is a phrase which 
covers attachment before judgment. 

Upon the third contention of the plaintiff- 
respondent, I am, therefore, of opinion thas 
the decision of this Courtin Ganesh Chan- 
dra’s case (1) was correct and that there is 
no necessity tosend this matter to a Full 
Bench. l oo i | 

As regards the other contentions, it seems 
to me that they have little substance. At 
one time it was the practice to re-attach in 
execution, although .an attachment before 
judgment was subsisting.. In Ramkrishna 
Das Surrowji v. Surfunnissa Bégum (4), this 
practica was referred to by the Judicial 
Committee. The question is whether a re- 
' attachment in execution, notwithstanding 
the terms of O. XXXVIII, r. 11, is of itself 
a waiver or abandonment of the attach- 
ment before judgment. I can see no ground 
for saying asa proposition of law that a 
man who does something which is not 
necessary must be taken toabandon any 


right. In this case there is neither an ex-. 


press abandonment nor any -reason to 
suppose that abandonment was intended. 
It was indeed manifestly contrary to the 
interest of the decree-holder. 


(4) 60. 129 at p. 133; 7 I. A. 157; 8 Suth..P, O, J, 755; 
4 Ind, Jur. 314; 4 Bar, P, O, J, 151 (P, Qo- 0o 
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As regards the contention that the attach- 
ment before judgment merges in the sub- 
sequent attachment, and, therefore, becomes 
subject to all the infirmities of the -sub- 
sequent attachment, I respectfully differ 
from the opinion expressed by Ramesam 
J. in the Madras case Meyyappa Chettiar v. 
Chidambaram Chettiar (3). The effect of’ 
two attachments on the same property is 
merely thatthe property is under attach- 
ment, no doubt, but a person entitled to 
the benefit of either one of the attachments 
remains, inthe absence of abandonment, 
entitled to it. No doctrine of merger seems 
to me to be in point, 

As regards the respondent's fourth point, 
I fail to see why, because an ineffective sale 
was held under the first application for 
execution, it can be contended: thet the 
provisions of r. 57 of O. XXI become ap- 
plicable toan attachment before judgment. 
The provisions ofr. 11, O. XXXVIII, may 
well operate to prevent its being said that 
a sale in execution ofa decree is without 
any basis of attachment in execution, even 
although the decree-holder has availed 
himself in execution of the attachment 
before judgment. This argument appears 
to me to be subject to the same objection 
as applies to many of the arguments ad- 
duced inthe judgments in Meyyapp’s case 
(3)., It ignores the scope and purpose of 
the rule which is to be interpreted, namely 
r. 57 of O. KAL. ae 

In my opinion this appeal should be 
allowed and judgment entered for the de- 
fendant No. 1 with costs in all Courts 
against the plaintiff. 

Mukerji, J.—I fully concur and desire 
to add a atew-words as regards the three 
eases of this Court upon which reliance has 
been placed on behalf of the plaintiff-re- . 
gpondent to induce us to dissent from the 
view taken in the case of Ganesh Chandra 
Adak v. Banwari Lal Ray (1). One of those 
cases is Bhugwan Chunder Kritiratna v, 
Chundra Mala Gupta (5). In that case the 
question that arose was whether, under 
s. 285 of the Civil Procedure Code (Act 
XIV of 1882), the Court, which attached 
the property under execaition before judg- 
ment, ranked with a Oourt which attached 
it after decree, in-the application of that 
section and it was held that it did. The. 
only relevancy of this decision is that in 
the section aforesaid the words “has been 
attached in execution” occurred, which, 
however, have been altered to “is under 


xecution in the corresponding section 
i (5) 29 0, 178; 1 0. L. J,.97. | T 
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namely, s. 63 of the present Code, for 


reasons which have no bearing upon the. 


present question. The next case is Sewdut 
koy v. Sree Kanto Maity (6), which only 
favours the view that, on an application 
for execution being made, attachment 
effected before judgment became an attach- 
ment in execution for the purposes of s. 295 
of the Civil Procedure Code (Act XIV of 
1882). The two attachments may be treated 
as on the same footing and persons who 
are affected by such attachments may be 
in the same position so long as the attach- 
ments subsist, but from that it hardly 
follows that all the incidents relating there- 
to- must necessarily be identical.) Indeed 
the Code itself treats them as different in 
several important respects. Ag regards 
the remarks of Mookerjee, J., in the third 
case, on which raliance has been placed, 
namely, that of Protap Chandra Gope y. 
Sarat Chandra Gangopadhya (7), they ap- 
pear to be obiter, as the casa itself was one 
in which no question of attachment before 
judgment arose, The remarks are in thess 
words: “In a case of attachment before 
judgment, the general rule applies that a 
revival of execution proceedings does not 
operate as a-revival of the attachment so 
as to prejudice the rights of strangers who 
have in the interval acquired a title to the 
property: Patringa Koer v. Madhabunand 
Ram (8) and Mehabarat Dutta v. Suria 
Kanta (9).” The remarks do not necessari] y 
indicate that an attachment before judg- 
ment falls with the dismissal of an ege- 
cution petition for default, and the casas 
on which they purport to rely had nothing 
to do with such an attachment. In this 
Oourt, the case of Ganesh Chandra Adak v. 
Banwari Lal Ray (1) does not appear to 
have been dissented from. I have Care- 
fully read the judgments of the learned 
Judges ofother Courts who have taken a 
different view, but I am not convinced that 
we should dissent from the view that hag 
been uniformly taken by this Court for a 
fairly longtime. > - l 


A. o Appeal allowed. 
(6) 33 C. 639; 10 C. W. N. 634. 


(7) 62 Ind. Cas. 348; 20 0. W. N, 544; 33 O.L. J, 
201 


i 6) J2 Ind. Cas. 65; 16 O, W.N. 339-14 O. L. T 
7 
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CALCUTTA HIGH COURT. 
APPEaL FROM APPELLATE Decree No, 1618 
oF 1926. 

September 3, 1928, 

Present:—Sir George Olaus Rankin, Kr., 

Chief Justice and Mr. Justice Mukerji. 
Munshi BUSOID AND orgers—PLalNTIFFS 
— APPELLANTS 
VETSUS 
Munshi NEWAZ AHMED KHAN— 
DEFENDANT—RESPONDENT. 

Muhammadan Law—Waki—Evidence 0" dedication 
—Acts of user, statements of deceased persons ante 
litem motam, etc., admissibility of—Pazment of rent 
by private owner, effect of —Evidence of user of certain 
portions—Inference of dedication of whale— Question 
of fact—Physical features, importance of—Hztingu- 
whment of owner's rights by adverse possesston— 
Practice—Case depending on inferences from cir- 
cumstances—Duty of Court to weigh evidence as a 
whole - 

In determining whether a property is wakf or not 
evidence of facts and circumstances leading to the 
inference one way or the other whether and to 
what extent the property has been treated as wakf 
property is of greater value than direct evidence of 
actual user by the members of the Muhammadan 
community. |p. 118, cols 142.) - l 

Declarations made ante litem motam by deceased 
persons in respect of a question relating to a 
matter of general or public interest are admissible 
in evidence even if they be no more than evidence 
of reputation or hearsay evidence. A document 
which contains a declaration by a deceased person 
that a certain land was the Musjidbari of an in- 
dividual is, therefore, inadmissible in evidence to 
prove that the land is wakf. [p. 119, col 1.) 

Deo v., Sleeman (1) and Barnes v. Mawson (2), relied 
on. 

A wakf may be made of rent-paying lands and, 
therefore, the mere fact that a certain person is pay- 
ing rent for a piece of land does not prove that the 
land is not wakf. [p. 120, col. 1.] 

Physical features may be taken into consideration 
in order to determine whether different parcels may 


be deemed parts of dne waste or common, so as to < 


make evidence of user of one part evicence of title 
tothe whole. Whethera large tract of land, where 
there is no safe guide to determine tke boundaries, 
should or should not be recognised as a whole for 
inferring existence of unity of title would depend 
upon circumstances. fp. 120, col. 2.] 


Stanley v. White (4)and Jones vi Williams (5), 
referred to. 


Where an entire piece of land can upon its 
various physical features be regarded as one whole 
and if the evidence suggests the inferance that the 
members of the public have exercised acts on parts 
of it for many years in assertion to taieir rights to 
the whole as forming an endowment, the original 
owner's rights, whatever they may have béen, must 
be held to have been extinguished. [p, 12], col. 
E - 

a ee v. Secretary of State for India (6) 
and Secretary of State for India v. Nellakutti Siva 
Subramania Tevar (7), raferred to. 


Where a case depends largely on the inference 
to be drawn from circumstances, it is essentially 
necessary that the facts should be considered in 
relation to each other and weighed as a whole. [p. 
121, cols,1 & 2.) 


Wa 


w 


. with an opening for gates. 
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Appeal against a decree of the District 
Judge, 24-Parganas, dated the 27th ofMarch, 
1926, reversing that of the Subordinase 
Judge, First Court, Alipore, dated the 26th 
of August, 1924. an a 

Messrs. Sarat Chandra Roy Choudhuri 
and Abdul Alt, for the Appellants. 

Messrs, Braja Lal Chakrabarti and 
Prokas Chandra Majumdar,for the Respond-, 


ent. s 
JUDGMENT. . 
Mukerji, J.—This appeal has arisen. 
out ofa suit which was instituted by three 
persons as plaintifis under the provisions 


of O. E, r. 9 of the Civil Procedure Code as. 


members of, and for and on behalf of, the 
local Muhammadan Community. 

The subject-matter of the suit is dəs- 
scribed in the plaintas a plot of land about 
3 bighas 10 cottas in area. On this land 
stands a mosque, close to which there is a 
large tank with some sort of masonry 


_ Structures and steps leading up to it, ard 


the rest of the land is said to be a quantisy 


_of garden land with some fruit trees stand- 


ing thereon, and it is also said that there 
are pucca godowns, etc, erected’'on a 
portion. The entire area is, or rather was, 
enclosed on ali sides by a compound wall 
The wall is 
now moreor less in ruins andon the east side 
has been completely demolished. There is 
some sort of an out-house standing near 
about the opening. The defendant Munshi 


. Newaz Ahmed Khan is, according to the 


plaintiffs, the Khatib of the mosque. The 
entire property is alleged, on behalf of the 
plaintiffs, to have been made a wakf by 
one MisriBegum, a lady of the Mysore 
family, long ago. A strip of land, out of 
the premises, on the side of the road on the 
east having been acquired by the Corpora- 


| tion of Calcutta for the purpose of “set back” 


in connection with the said adjoining road 
a sum of Rs. 1,200 was awarded as com- 
pensation and wasstill in deposit. The 
defendant had claimed the money as his 
own personal property and had also been of 
late setting up a title hostile to the endow- 
ment in respect of the remainder of the 


lands. The plaintifie accordingly instituted © 
this suit for a declaration that, the entire 


property including the sum of Rs. 1,200 
belongs to the waky7 of Misri Begum. 

The defence, in substance, was that the 
lands belonged not to Misri Bsgum but to 
the defendants ancestor, one Faigully 
Jamadar. that the mosque was constructed 
by the said Faizulla Jamadar with the aid 
of contributions received from the public 
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including Misri Begum, and that the said 
Faizulla Jamadar and after him one Ghasi 
Khan (a.brother of the defendant) and 
after him the defendant himself were mut- 
wallis of the mosque, but that the lands and 
tank, etc., were never used as wakf and on 
the other hand continued to be secular pro- 
perty -and have ultimately devolved on 
the defendantin his personal right. 

The suit was decreed by the Subordi- 
nate Judge. He declared the entire pro- 
perty in suit including the amount of 
Rs. 1,200 deposited with the OCOaleutta 
Corporation, as wakf property. The Dis- 
trict Judge has, on appeal, reversed this 
decision and dismissed the suit. Hence _ 
this second appeal by the plaintiffs. 

One of the grounds on which the District 
Judge has dismissed the suit is that the 
suit being for a mere declaration when 
consequential reliefs were available was 
not maintainable. On the facts of the 
casethis ground is not well-founded and 
indeed the respondent has not sought to 
support the decree on this ground. 

From the pleadings already set forth 
it would appear that the parties were at 
variance upon the following points. The 
plaintiffs’ case was to the effect thatthe 
lands belonged to Misri Begum, that she 
erected the mosque, excavated the tank, 
planted the trees, built the compound-wall 
and created the wakf, that Ghasi Khan was 
appointed Khatib of the mosque and that 
after Ghasi Khan the defendant succeeded 
to the office. The defendant's case on the 
other hand was that the Jands belonged to 


Faizulla Jamadar and not to Misri Begum, 


that Misri Begum as well as the Muhammadan 
with 
contributions ‘to build the ‘mosque, that 
after the mosque had been built the remain- 
ing lands continued to be secular and 
remained the personal property. of Faizulla . 
Jamadar and that the compound-wall was 
built partly by Faizulla Jamadar and partly 
by Ghasi Khan. .'The defendant claimed 
that he and his ancestors had rights higher 
than that of a mere Khatib and asserted 
that they were all mutwallis, which presup- 
poses that there wasawakf. It is an admitted 
factin the case that the Muhammadan public 
of the vicinity have a right to go to and say 
their prayers in the mosque. That some 
lands were dedicated for the purposes of the 
mosque or of a wak is, therefore, an admitt- 
ed fact in the case. Even if the plaintiffs 
fail to prove that the lands belonged to 
‘Misri Begum and even if the defendant 
succeeds in proving the lands b3longed to 


' ment itself. 
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his ancestor Faizulla Khan, the plaintiffs 
would still be entitled toa declaration that 
the property is wakf property, provided a 
dedication thereof for the purposes of a 
wakf is established. The mosque was 
erected, and wakf was created, whatever 
the exact nature thereof may have been, 
and whatever the quantity of lands it may 
have comprised, close upon 80 years ago or 
perhaps even earlier. There was no deed. 
Not much direct evidence of the creation is 
available: What little has been produced, is, 
in the opinion of the District Judge, of not 
much worth. His view is final on this 
question. He has held “that it is very 
probable thatthe lady contributed largely 
towards the cost of the erection of the 
mosque, but that it is not proved, nor likely 


' thatthe mosque was erected or dedicated 


by any member of the Mysore family, nor 
that the lady was the owner of the surround- 
inglends or had dedicated them to the 
service of the mosque.” These findings need 
not be disputed, but the real question that 
remains, and has still to be considered is 
whether the property in suit is wakf pro- 
perty. The issue that was framed on this 
point—and that, in my opinion, is the right 
form in which the issue should have been 


framed—was “Is the property in suit or any 


portion ofthesame, or the money in the hands 
of the Calcutta Municipality wakf property? 
(Issue No. 9). TheSubordinate Judge was 
able to find that Misri Begum created the 
wakf. The District Judge has held 
otherwise but has not gone intothe broader 
question which the issue involves. This 
question evidently has to be determined 


+ 


"before the suit can be disposed of. Icannot 


see my way to agree in the contention urged 
on behalf of the respondent that for the deter- 
mination of this issue a further opportunity 
should be given to him to adduce further 
evidence. 

The plaintiff has mainly relied upon a 
number of facts and circumstances as 
establishing, by what is alleged in the plaint 


as “user and reputation,” that the property 


in suit is wakf property. Direct evidence 
of user ina property of this nature, eg., 
using the water ofthe tank or plucking 
and appropriating the fruits of the trees is 
necessarily of very little value as being 


equally consistent with user by permis- 


sion or license as with user by right on 
the part of members of the Muhammadan 
public in property forming an adjunct 
to a mosque and a part of the endow- 
On the question of user, 
therefore, what must be of greater- value 
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is not direct evidence, but evidence of 
facts and circumstances as leading to the 
inference, one way or the other, whether 
and to what extent the property has been, 
treated as wakf property during the 
long period that has elapsed. 

The evidence which the plaintiffs ad- 
duced, excluding that whichis no longer 
of any importance, may be conveniently 
grouped under six heads: Ist, deeds 
relating to transactions in respect of 
neighbouring lands; 2nd, documents relat- 
ing to the property itself showing how the 
lands in suit have been treated; ard, evi- 
dence afforded by a certain tablet which 


‘is said to have been on the wall near the 


main door of the mosque and of the 
existence of four metal guns which were 
on the premises: 4th, direct evidence ‘of 
user of the lands; 5th, admission made 
by the defendant No. l himself; and 6th, 
the physical features of the lands. 

First item.—Tbhe documents under this 
head are Exs. 6,5,7,8, Band 10. These 
documents relateto plots of land lying 
on the boundary of: the lands in suit. 
In Ex. 6, dated 1845 the lands are 
described as the “land of Misri Begum” 
and in Hx. 5 dated 1878 and Ex. 7, 
dated 1883 the premises are described 
as the “Musjidbari of Shahjadi Misri 
Begum,’ and inthe former of these two 
documents the compound-wallis described 
asthe “wall of Shahjadi Misri Begum’s 
Musjidbari.” Exhibits 3,9 and 10 are cf 
more recent dates and perhaps not ante 
litem motam, but the older documents 
contain declarations made ane litem 
motam by persons who ara dead (vide the 
judgment of the Subordinate Judge as 
regards the ages of the execrtants of 
Ex. 5 and Ex, 7 at the dates of these 
documents). The learned District Judge 
has disposed of these documents in these 
words: “These deeds are sought ta be made 
relevant on the ground that they contain 
expressions of opinion regarding a matter 
of public interest by persons having 
knowledge ofthe matter. Itis impossible 
to say what knowledge the executants of 
these deeds had. The mosque was undoubted- 
ly known as Misri Begum’s mosque; and 
by speaking of the lands surrounding the 
mosque, and enclosed within < wall, as 
Misri Begum’s mosque, the executants of 
these deeds were not necessarily expressing 
their belief that the lands were part of the 
dedicated property. Thedescription was 
intelligible andthat was all that was needed.” 
He has thus treated the documents as 
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more or less irrelevant. Now, whatever may 
be said as regards Ex. 6 and the knowledge 
of the executant thereof as regards the 
„Tights of Misri Begum to the lands there 
can be no question that Ex. 5 and Ex. 7 
contain declarations made ante litem motam 
by persons who are now dead in respect 
of a question relating to a matter of 
general or public interest and that such 
declarations even if they bé no more than 
evidence of reputation or hearsay evidence 
are admissible (Halsbury’s Lawsof Eng- 
Jand, Vol, III “Boundaries” para, 284) 
Jt is urged on behalf of the respcend- 
ent that the documents merely say that 
the premises were the Musjidbari of an 
individual and therefore the statement does 
not relate to a matter of general or public 
interest. With this contention I am unable 
to agree as it is the common case of both 
the parties that the Muhammadan public of 
the vicinity have the right to use the mos- 
que. ` It is said in the passage above roafer- 
red to that such evidence ‘is admissible on 
the question of boundaries between a re- 
puted manor and land belonging to a pri- 
vate individual {Doe v..Sleeman (1)} or be- 
tween old and new land in a manor [Barnes 
v. Mawson (2), per Lord Ellenborough, O, J. 
at page 81*.| ‘The reason of this exception 
in favour of hearsay evidence is partly 


necessity since withoutsuch evidence an-. 


cient rights could rarely be established and 
partly that the public nature of the rights 
minimises the risk of mis-statement. As 
Mr. Taylor has put it inhis|Law of Evidence 
where the matter is of public concernment 
all the Queen's subjects ara presumed to 
have knowledge of it (Taylor, ss. 546 and 
S11). The indian Evidence Act follows the 
English rule‘ of evidence in this respect 
“ and has enacted itin s. 32, sub-s. (4). In 
treating these documents as irrelevant the 
learned District Judge has been in error 
and the statements contained in these docu- 
ments and referred to above must, in my 
judgment, be taken into ‘consideration in 
dealing with the case. o 

Second item.—In the Municipal assess- 
. ment Registers for 26 years from 1880 to 
1906 the lands were recorded under one 
entry, v2z., Premises No, 11, Mayarpur Road, 
which described the property as mosque, 
tank and garden, the recorded owner be- 
ing Misri Begum and as property exempted 
from Municipal rates and taxes. In 1936, 

(1) (1846) 909 B. 298; 15 LJ. Q. B. 338: 10 Jur. 
568; 115 E. R. 1287; 72 R. R. 255) 
- (2) (1813) 1 M. & S. 77; 103 E. R. 30; 14 R. R. 397. 


“*Pago of (1813)1 M. & 8x Ed] T 
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the holding was divided into 2 parts—No, 
12 was the number given to a part which 
was described as mosque, tank and garden 
with an annual value of R3. 514 and remain- 
ed exempted, while,a part was numbered 
as 12-] and described as bustee land and 
made into a separate holding with an an- 
nual value of Rs. 28 and was assessed to 
rates and taxes. The defendant was re- 
corded as owner in thé Municipal assess- 
ment Registers asregards No. 12-1 in 1906 
and as regards No. 12 in 1908. The annual 
values aforesaid were increased in 1914, ‘to 
Rs. 557 and 43 respectively. The property 
was thus divided into 2 parts one consisting 
of the mosque, tank and garden, and the 
other a piece of bustee land bearing a small 
annual value. This division, as far as 
may be gathered, has continued upto the 
present. The District Judge seems to have 
mis-apprehended the situation. He. does 
not seem to have appreciated that what was 
exempted from Municipal rates and taxes: 
in 1903, 1908 or 1914 was not merely the 
mosque but the mosque with tank and 
garden, and what was assessed was not the 
tank and garden but only a small piece of 
bustee land constituted into a . separate 


. holding ‘with a fresh number. 12-1 and 
‘carved out of No. 12 which was former- 
ly No. 11. The District Judge ‘evidently 


was under the impression that all. that 


-the Assessment Register proved was that 


though exempted till 1906 the entire pro- 
perty with the exception of the mosque 
was assessed in that year. It is this mis- 
conception which made him feel disinclined 
to draw an inference adverse to the defend- 
ant. 

The defendant has succeeded in proving 
that he and his ancestors have been pay- 
ing rent to certain landlords in respect of 
a plot of about 3 bighas of land in the 
vicinity of these premises. The document 
that he has filed, notably the thokas dating 
from 1275 and the rent receipts dating 
from 1297 establish this fact. The import- 
ant question, however, is whether this plot 
of land constitutes or at least forms a part 
of thess premises. On this point there are 
only three items of evidence besides, of 
course, the oral testimony of the defend- 
ant himself. One such piece of evidence 
is.to the effect that the defendant has ouly 
one plot of land in the locality. This may 
be accepted as true. The other two pieces e 
of evidence are Ex. Gand Er. M, Exhibit- 
G shows that during the survey of the 
added area which began in 1903 and was. 
completed in 1907 in premises bearing 
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Municipal number 12; Mayerpur Road, the 
defendant was a maurashi tenant in res- 
pect of a quantity of rented land about 
3 bighas in area. Exhibit M'is the decision 
of the Superintendent of Survey of the 
added area in a case of 1905 relating to pre- 
mises No. 12, Mayerpur Road, which in 
the opinion ofthe District Judge showed 


that a strip of land lying to the north of 


a culvert and by the side of premises 
No. 12 formed a part of the defendant's 
maurasht tenancy. Now we have no evi- 
dence when No. 11 was altered to No. 12; 
all that we know is in the assessment 
register what was shown as No. 11 in 1880 
appeared as No. 12 in 1906. Moreover, we 
have no evidence where the culvert was 
in those‘days. In this state of the evidence 
I am far from satisfied that the premises 
we are concerned with in this suit have 
been proved to be a part of the defendant's 
maurasht tenancy. Assuming, however, that 
the finding ofthe District Judge on this 
point ia correct, namely, that some part of 
the tenancy was within the wall the find- 
ing does not assist the defendantin the 
matter of the issue as to whether or not 
the premises in suit are wagf property. I 
am not at. all impressed with the argu- 
ment that no wagf may be made of rent- 
paying lands or that a musjid may not be 
built thereon because even upon the defend- 


-ant’s ‘case the mosque ‘stands upon Faizul- 


la’s land which was a part of this ten- 
ancy. 


Third item—The plaintifi’s case was that 


‘there wasa tablet near the main door of 


the mosque bearing an inscription showing 
that the property was the wagf of Misri 


‘Begum and that it had been removed 


after the institution of the suit. Evidence 
was also given of the fact that there were 
four guns on the: premises which: would 
indicate that the property was wagf as 
such guos are invariably placed in the 
more important wagqf mosque of . the 
‘Mysore family. The learned District Judge 
has not considered this item of evidence at 
all, though upon it the trial Court had 
come to a finding in plaintiff’s favour. 
Fourth ttem—Thie evidencejordinarily, as 
1 have already said, is not likelyto be of 
much value and if*the learned District 
Judge was not impressed with it the appel- 
lant can hardly complain in second appeal. 
Fifth ttem—This item of evidence has 


‘not been referred to atall by thse learned - 
District Judge while the Subordinate Judge 


/appears to have relied upon it. The evi- 
dence relating asit does to an admission 
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made by the defendant against his own 
interest is important and, if true, certainly 
deserves consideration, 

Sixth fiten.—This item of evidence 
appears ito have been specially brought to 
the notice of the learned District Judge 
because he has observed thus: ‘The 
plaintiffs also rely on the fact that the lands 
in dispute including the mosque are 
surrounded by a wall. They argue from that 
that the entire property must be dedicated 
property. 
have given any consideration to the matter 
at all. The plaintifis’ argument was that 
if was .exceedingly unlikely that a 
whole area surrounded - by 8 com- 
pound-wall on all four sides ard one 
gate should be the subject of two conflict- 
ing interests and that atank with a pucca 
ghat adjoining the mosque and a paved 
way between the ghat and thesteps of the 
mosque are necessary adjuncts ‘of a 
mosque, that out-houses of the description 
that there are on the premises are also the 
usual appurtenances for the accommodation 
of the Khatib ete., and that the ornamental 
work on the back of the mosque pointed to 
the lands situate on that side as being 
appurtenant thereto. The argument was 
dealt with very fully by and found favour 
with the learned Subordinate Judge. The 
District Judge,it is true, was entitled to take 
a different view but not ignore it altoge- 
ther as he hasdone. The real question 18 


‘one of boundary of the dedicated property. 


That in such cases physical features may 
be taken into consideration in order to 
determine whether different parcela may be 
deemed parts of one waste or common 80 as 
to make evidence of user of one part evi- 


He, however, does not appear to 


dence of title to the whole is & propcaition . 


that cannot be disputed. Lord Denman, 
O.J., in Doe v. Kemp (8) said: “But the 
case is very different with respect to those 
parcels which from their local situation 
may be deemed parts of one waste or 
common; acts of ownership in one part of 
the same field, are evidence of title to the 


whole.” Whether a large. tract of land 


where there is no safe guide to determine 
the boundaries should or should not be 
recognised as a whole for inferring existance 
of unity of title would depend upon cir- 
cumstances, for instance, in Stanley v. 
White (4) this recognizable whole consisted 
of the woody belt surrounding a large tract. 


(3) (1835) 2 Bing. N. O. 102; 2 Scott. 9; 1 Hodges 
231: 4 L. J. Bx. 331; 132 B. R. 40; 33 R. R. 492. 
East 332; 104 E. R. 630; 12 R. R. 
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There is no-evidence in the present case 
of distinct enjoyment of the different 
parts except within. recent times by 
acts which are challenged in this suitas 
béing in violation of the wakf. In Jones v. 
Williams (5), Parke, B.said: “In ordinary 
cases, to prove this. title: to a close the 
claimant may give in evidence acts of 
ownership in any part of the same 
enclosure for the -ownership of one part 
causes a reasonable.inference that the other 


belongs to the same person though it by no- 


means follows as a necessary consequence 
for different persons may have bulks of 
land in the same enelosure but this isa 
fact to be submitted tothe Jury”. More- 
over, if the entire premises can, upon its 
various physical features, be regarded as 
one whole lying within the compound-wall 
and if the evidence suggests the inference 
that the members of the Muhammaden 
public have exercised acts on parts of it in 
assertion of their right tothe whole as 
forming the endowment the defendant's 
original rights whatever they may have 
been. must be held to have been 
extinguished. This principle will be 
found discussed in the case of Sivasubra- 
manya v. Secretary of State for India (6) 
which was affrmedon appeal by the 
Judicial Committee in the case of Secretary 
of State for India v. Nellakutiz Siva 
Subarmautya (7). As [have already said, this 
aspect of the case has not at all been 
considered. The aspect is all the more 
important asuponthe defendant's case it 
was his predecessor Ghasi Khan a mutwalit 
who had enclosed the whole premises by 
the compound-wall. ; 

On the whole I am clearly of opinion 
that in dealing with this case the learned 
District Judge-‘apart from the other errors 
that I have attempted to point out has 
taken each fact’ separated from the rest 
of the facts and has proceeded 
‘to demonstrate that it is consistent with 
- the position thatthe property was not Misri 
Begum's or with theg position that it was 
not dedicated by her and has arrived at 
his conclusion by this ,process of reason- 
ing. This being a case depending largely 
= on the inference to be drawn from circum- 
stances the method adopted was in my 
judgment erroneous and in such a case to 

quote the dictum of the Judicial Committes, 


(5) (1837) 2 M. & W. 326 at p. 331;1M. & H. 51; 6 
L. J. Ex. 107; 150 E. R. 781; 46 R. R. 611. 
(6) 9 M. 285. ` - 
2 y M, 101; 181I. A. 149; 6 Sar. P.-O. J. 74 
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should be considered in relation ‘to each 
other and weighed as a whole”. - . 

The defects pointed out above have 
rendered ‘it necessary for us to .go into 
the facts which are on the record as 
bearing upon Issue No. 9. Having heard the 
parties fully upon the evidence I have come 
to the conclusion that the plaintiffs have 
succeeded in making out that the property 
involved in this suit is a wakf and not the 
personal property of the -defendant and 
that though some of the findings. recorded 
by the Subordinate Judge especially the 
finding that it-was Misri Begum who 
createdthe wakf are not fit to be upheld, 
there was no good reason for the learned 
District Judge to reverse the decree passed 
by the trial Court. < 

1 would allow the appeal and reversin 
the decree of the lower Appellate Court 
restore that of the trial Court with costs 
in this Court and in the lower Appellate 
Court. 

Rankin, C. J.— I agree, 

A, Appeal allowed, 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrre No, 2383 
oF 1925, 

dune 11, 1928. i 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. 
Justice Jack. 
ASUTOSH BHUIYAN AND OTHERS 
PLAINTIFF38-—APPELLANT 
versus 
(RADHIKA LAL GOSWAMI—Deranpanr 
— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 108A, 103B, 
111B—Suit for declaration that entry in Record-of- 
Rights is incorrect—Cause of action, accrual of— 
Suspension of time for 3 months after certificate. 

The cause of action for instituting a suit under 
s. 111B of the Bengal Tenancy Act, for a declara- 
tion that an entry in the Record of Rights is wrong 
azcrues on the date of the publication of the Record 
oirighta and not on the date of the signing of the 
certificate. But, in view of the provisions. of ‘the 
said section the period of limitation will ba suspend- 


ed for a period of threes months after the certificate 
is made. [p. 122, col, 2.] 


Appeal against the decree ofthe Addition- 
al District Judge, Midnapar, dated August 
19, 1925, affirming that of’ the Subordinate 
Judge ofMidnapur,dated November 20,1924, 


Mr. Heramba Chandra Guha .(with him 
Babu Jnan Chandra Ray), for the Appel- 


lant. : 
Mr. Gunada Charan Sen (with him Babu 


ent. 
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Mani Lal Bhattacharya), for the Respond- . 
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JUDGMENT. 

Suhrawardy, d.—The appellant 
brought a suit for declaration’ of their 
nishkar right to the lands in suit on a 
declaration that the entry in the Record of 
Rights to the contrary was wrong, Both 
the Oourts below have held that the suit 
was barred under Art. 120, Limitation Act, 
The Record of Rights was finally published 
on the 3lst January, 1918, and the certi- 
ficate was signed on the 6th June, 1918. 
The .present suit was brought on the 
Sth May, 1924, Itis not disputed that the 
present suit is one contemplated bys. 111-B, 
Bengal Tenancy Act. The Courte below 
have held thatthe cause of action arose 
on the lst February, 1918,and even mak- 
ing allowance for three months as provided 
in s. 111-B, the suit is barred under Art. 120, 
Limitation Act. The appellants contend 
that the date of the signing of the certificate 
should be reckoned as the date on which 
their right to sue accrued and, therefore, 
their suit is within time. The various 
sections bearing on this point are not hap- 
pily worded so as to put the matter beyond 
all reasonable doubt; but there are decisions 
of this Court as well as of the Patna High 
Court which seem to have finally settled 
this matter. According to the lew.thus in- 


terpreted the cause of action arises on the’ 


final publication of the Record of Rights. 


- The reason is this.. An entry in a finally 


published record does not create any title 
in favour of any person. It only raisesa 
presumption that it is correct unless the 
contrary is proved. As itis only a piece 
of evidence it is not necessary for the party 


‘against whom it is made to institute a suit 


to correct it. He may bring a suit for the 
purpose end if he does so he is bound by 
the ordinary law. Ramgulam Singh v. 
Bishnu Pargash Narain Singh (1). Under 
s. 103-A (2), after disposing of the objec- 
tions referred to in that and previous 
sections the Revenue Officer shall finally 
frame the record and shall cause it to be 
finally published in the prescribed manner. 
Under s. 104-B (8), every entry in a Record- 
of-Rights so published shall be evidence: of 
the matter referred to in such entry and 
shall be presumed to be correct unless it 
is proved by evidence to be incorrect. The 
certificate signed by the Revenue Officer 
stating that the Record of Rights has been 
finally published shal! be conclusive evi- 


(1) 11 0. W.N., 48. 
(2) 53 Ind. Oas. 968; 2 


3 C. W. N. 883. 
(3) 86 Ind. Oas. 6; 410. I.J. 
518. 


31; A, ER. 1925 Cal, 
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dence of such publication under s. 103-B. 
A cause of action for a declaratory suit 
arises when a cloud is cast upon the title of 
the plaintiff. As under s. 103-B (3) the pre- 
sumption of correctness at once attaches to 
an entry onthe publication of the record 
the right to sue to get rid of the presump- 
tion or to remove the cloud from the 
plaintiff’s title accrues on the date of publi- 
cation. Now s. 111-B says that no suit relat- 
ing tocertain matters mentioned therein 
shall be instituted within three months from 
the date of the certificate of final publica- 
tion, Ifthe final publication end the mak- 
ing of the certificate are not simultaneous 
the result must be that the causs of action 
arises immediately on the publication of 
the Record of Rights and the p3riod of limi- 
tation is subsequently suspended for 
3 months after the certificate is made, 
The position does not appear io be happy, 
but this is the only conclusion that can be 
drawn from the various sections of the 
Act and the interpretation put upon them 
by judicial decisions.. A suit for alteration 
of rent or the determination of the status 
of any tenant cannot be braughot under 
s. 111 until three months after the publica- 
tionof the Record of Rights. This provision 
indicates that every other suit can be 
brought as soon as the Record of Rights is 
published. This seems to be ihe plain in- 
tendment ofthe law as contained in the 
several sections as understood by Courts. 
In Rajani Nath Pramanik v. Manaram 
Mandal (2) it is observed thata cartificate . 
signed by the Revenue Officer is conclusive 
evidence of ils publication; but the pre- 
sumption as to the correctnees of the entry 
arises from the publication which is provid- 
ed by s.103-A. Thesame visw was taken 
in Prodyat Kumar Tagore v. Bal ‘Gobinda 
Ditchhit (8). Though that was a case 
under s, lll the law so far asit related to 
the point of limitation was similarly laid 
down, The result of these considerations 
is that in the present case the plaintiffs’ 
right tosuefor the declaration that they 
had nishkar right in the land in suit arose 
immediately on the final publication of the 
Record of Rights, namely, on tke 3lstJanuary, 
1918. Butas the right to bring a suit for 
this purpose was suspended for three 
months from the 6th June, 1915, the date 
when the certificate was signed they are 
entitled to an extension of the period of . 
limitation provided bys. 120, Limitation 
Act,by three months under cl. (4) of s. 111-B.° 
The last day, therefore, on which the suit 
should have been filed was the 30th April, 


i 
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or Ist May, 1924. The suit having been 


filed on the 8th May, 1924, is barred by’ 


limitation. This appeal accordingly fail 
and is dismissed with costs. | | : 

Jack, J.—I agree with the ‘conclusion 
arrived at by my learned brother in this 
case but would like to add a few remarks, 
It is true that ina suit for a declaration 
that an entry in the Record of Rights is 
wrong the cause of action starts|from the 
date of publication of the Record ‘of Rights, 
since the presumption of the correctness 
of the entry then arises and itis; that pre- 
sumption that clouds the plaintiffs’ title 
but this is a suit under s. 11%+B of the 
Bengal Tenancy Act which lays down that 
no such suit shall be instituted within 
3 months .of the date of final publication. 
Under s. 120 of the Limitation’ Act the 
period of limitation starts from the date 
when the right tosue accrues. The right 
to sue accrues from the date of final publi- 
cation since there is no prohibition in the 
Bengal Tenancy Act against the institution 
of the suitimmediately after final publica- 
tion‘of the Record of Rights; at the same 
time I thinkit can hardly have ‘been the 
intention of the Legislature to allow the 
institution ofa suit between the date of 
final publication and the date of signing 
= certificate and this is where the difficutly 
ies. | , 

The case of Prodyat Kumar Tagore v. 
Bal Gobinda Ditchit (3) was one under 
s. 111 of the Bengal Tenancy Act and in 
that section the period during which no 
suit isto be brought starts Tam AG final 
, publication and not asin s. 111-B from the 

certificate of publication. The case of 
Rajani Nath Pramanik v. Manaram Mandal 
(2) wasan Eastern Bengal case, in which 
it was held that s. 111-B could :not be 
applied to extend the period of limitation 
because in that case 3 months from the 
date of the certificate of final publication 
had expired before the Hast Bengal and 
Assam Amending Act came into forco. 

A. ee Appeal dismissed, 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPBLLaTE Deorgem No. 1470 
0gp 1925. 

May 28, 1928. 

Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 


ack. 
DURGANATH BHATTACHARIJYA 
AND OTHERS—DEFENDANTS~--A PPELLANTS 
Versus 
HARKISHORE CHAKRABART 
AND OTHÉRS—— PLAINTIFFS AND ANOTHER 


Pro forma DREANDANT— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 167—Taluq— 
Sale of niskar and agat lands by taluqdar—Sub- 
sequent sale of taluk for arrears of rent—Auction- 
purchaser, whether entitled to evict purchaser of 
niskar and agat—Possession of latter, whether adverse 
to auction-purchaser-—Service of notice under gs, 67 
mode of-—Joint notice, validity of—Decree subject to 
service of notice and annulment of encumbrance 
when to be passed. , i 

On S was the owner of a talug. He had also a 
niskar, His son had also acquired an agat talug. 
The zalug was sold for arrears of revenue and 
purchased by C subsequently obtained the 
rights in the niskar also by purchase. In 1888 the 
defendants purchased the niskar and agat rights of 
C. B acquired the rights of C in the taluga. The 
talug was subsequently sold for arrears of rent and 
purchased by the plaintiff. The plaintiff instituted 
a suit in 1918 for the recovery of possession of the 
niskar and agat lands: 


Held, that the possession of the defendants was 
adverse whether they possessed the lands against 
the owner of the talug or as part of their niskay 
or agat and the right of the defendants constituted 
an encumbrance which must be avoided by the 
plaintiff by serving notice under s. 167, Bengal 
Tenancy Act. [p. 125, col. 2] 
` Notices under s. 167, Bengal Tenancy Act, have to 
ke served in the manner provided. for service of 
ara e in the Code of Civil Procedure [p. 126 
eal. 2.) - , 

Where the process-server went to the Spot with 
only one notice in which the names of the persons | 
on whom notices were to be served .were ‘written 
and left-the same in the hands of a person who 
refused to accept it onthe ground that he had no 
authority to accept it : 

Held, that the notices were not properly served 
[ibid] a. 

Quere.—-Whether a joint notice under s. 167 of 
the Bengal Tenancy Act satisfies the requirements of 
the law, [ibid.] i ' 

Jogabundhu Mujumdar v. Rasho Monjan Dassya (2) 
donbted..- ` 4 

if a notice under s. 167, Bengal Tenancy Act, is 
not properly served, the plaintiff is entitled to have 
a service through the’ Collector and where the 
plaintiff not knowing of an encumbrance, brings a 
suit to eject an encumbrancer as a trespasser, he 
can be given a decree subject to the annulment of 
the encumbrance. But this rule does not apply 
where the plaintuf had knowledge of the en. 
cumbrance and fails to take the necessary steps to 
havs proper service made after coming to know 
that notice has not been properly served. [p..127, col. 


i Gopinath Biswas v, Radha Shyam Poddar (3 
Hasin v, Intijennessa Bibi (4), distinguished, ANA 
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Appeal against the decree'of the Ad- 
ditional District Judge, Tipperah, dated the 
lith of March, 1925, modifying that of the 
Subordinate Judge First Olass, Tipperah, 
dated the 30th July, 1921. 

Babu Broja Lal Chakrabarty and Babu 
Upendra Kumar Roy, for the Appel- 
lants. 

Babus Dwarka Nath Chakrabarty, Birendra 
Kumar De, Sasadhar koy and Romes 
Chandra Sen, for tke Respondents, 

JUDGMENT. 

Suhrawardy, d.— This appeal by de- 
fendants Nos. 1 to 5 arises out a suit for re- 
covery of possession of some lands which 
the plaintiffs claim as appertaining to taluk 
No. 164 purchased by them at a rent sale 
in 1906. The facts of this complicated 
litigation may shortly be given. Under 
the Maharaja of Tipperah ‘there was a 
Taluk No. 164 standing in the name of one 
Jay Narain Sarma and called after his 
name taluk Jay Narain Sarma. This Jay 
Narain had also a niskar called niskar Jay 
Narain Sarma. Jay Narain Sarma left two 
sons.: Sib Prosad and Ram Gobinda Sib 
Prosad had also acquired an agat taluk 
called agat Sib Prosad, taluk Ram Keshab, 
Agat taluk has been -explained by the 
learned Judge in his judgment as mean- 
ing “A specific block of land carved out of 
a taluk, The owner of anagat need not 
enter into direct relations with its superior 
landlords, but he pays the: proportion of 
the rent due from him in respect of his 
agat tothe owner of the taluk. On failure 
to pay this due proportion the owner of the 
taluk has to pay it himself to preserve his 
taluk from: sale, but he can recover the 
proportion from the Agatdar in a contribu- 
tion suit’. «The Taluk No. 164 was sold for 
arrears of rent and purchased by thé Chou- 
dhuries of Merkuta in 1863. About 12 
‘years after they had purchased, one An- 
nandamoyee widow of one of the three 
sons of Sib Prosad, brought a suit for 
recovery of some lands on the allegation 
that they were niskar lands of Jay Narain 
Sarma and the agat lands of agat Sib 
Prosad. The: suit was decreed on com- 
promise by a compromise decrees Er. F. 
By that decree Anandamoyee got 1/3rd of 
the lands which she claimed as belonging 
to niskar Jay Narain. The other lands 
claimed in the suit went $to the Choudhuri- 
es. Thereafter one Gurudas Muhari pur- 
chased Anandamoyee’s interest in. the 
decree and one Gurudas Barman purchased 
one-third share,in the niskar belonging to 
some other members of Jay Narain’s family. 
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Subsequently the three parties Gurudas 
Muhari, Gurudas Barman and the Chou- 
dhuries came to an arrangement under 
which Gurudas Muhari obtained 16 annes 
interest by transfer from the other parties 
in 12 specified plots of niskar Jay Narain 
Sarma. Then Gurudas Barman and Guru- 
des Muhari respectively conveyed to the 
Choudhuries their one-third share in the 
rest of the lands described as niskarin Ex. 
F, and the Choudhuries thereby obtained 
an interest in the niskar land also. Be- 
tween 1888 and 1894 the defendants pur- 
chased in execution of decrees the interest 
of the Choudhuries which was described 
in the sale certificates as niskar and agat 
Sib Prosad. Between 1890 ani 1895 ham 
Charan and Bhairab Shaha wkom we will 
call the Shaha hereafter purchased in exe- 
cution of decrees and by private convey- 
ances the interest of the Choudhuries in 
taluk Jay Narain Sarma. In 1900 the Shahas 
brought a suit against the deferdants’ father 
to recover some lands as taluk Jay Narain. 
That suit was withdrawn. Then in 1906, 
taluk Jay Narain Sarma (taluk No. 164) 
was sold for arrears of rent by the Maharaja 
of Tipperah and purchased by the plaintiff. 
The suit was instituted in October, 1918, for 
recovery of some lands which the plaintifis 
claim to appertain to the taluk purchased 
by them. The defence was that the land 
in suit belonged to the niskar Jay Narain 
and agat Sib Prosad and did not form part 
of the plaintiff taluk, It was also maintain- 
ed that if they did the defendants had ac- 
quired good title to them bY adverse pos- 
session for more than 12 years. 

On these facts the learned Subordinate 
Judge without going minntely into the 
question of title held that tas defendants 
were in adverse possession of the land Zor 
more than 12 years ; and in this view dis- 
missed the plaintiff's suit. On appeal the 
learned Additional Distrizt Judge of 
Tipperah modified the decree-of the trial 
Court and gave the plaintiff a decree in 
respect of some plots and remanded the 
case to the trial Oourt for enquiring into 
the title in respect of some other plots. The 
defendants Nos. l to 5have appealed and 
it is contended on their behalf that the 
view taken by the trial Court is correct and 
ought to be maintained. 

On the facts above stated the learned 
Judge has come tothe following findings: (a) 
that it is not possible to find outdefinitely the 
extent either of the taluk or of the niskar, (b) 
that the agat some how or other had passed 
to the Choudhuries or they had acquired 
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title to it by adverse possession it having 
become a part of their taluk, (c) that Ex. 
F. {he compromise decree in Ansndamoyee’s 


suit, is to be preferred to other evidence. 


in finding as to what lands belong.to the 


niskar at such distant date, (d) that the. 


settlement record so far as it is inconsistent 
with Ex. F., must be considered to be 
incorrect though it mentions some plots in 
suit land as appertaining to the agat: but 
it must now be held that they have become 
part of thetaluk and have ceased to have 
“a separate entity, (e) as to possession in the 
` circumstances of the present case there can 
be no question of adverse possession. In 
this view the learned Judge passed a decree 
in favour of the plaintiffs as above stated. 
itis admitted that some plots in suit be- 
long to the defendant's niskar and have been 
excluded from the decree. 

This appeal may be disposed of on the 
short ground of possession. The argument 
which the learned District Judge employed 
` to support his finding that there could be 
no question of adverse possession in the 
present suitis that at one time the Ohou- 
dhuries held theniskar and the taluk both 
together. At that time there could be no 
question of adverse possession between the 
two estates. They elected to treat some 
lands as appertaining to the taluk and 
some as niskar. These lands were sold 
at different times to different parties the 
‘defendants and the Shahas. There cannot, 
therefore, bs any’ question of adverse pos- 
session between these two parties. It is 
ditticult to understand the process of reason- 
ing adopted by the learned Judge in hold- 
ing that the defendants are not entitled 
to claim adverse possession in the present 
suit. Itis intelligible that so long as the 
taluk and the niskar were held by the 
same persons, the Choudhuries, no question 
_of adverse possession could arise nor could 
it be claimed by one against the other. 
But the same reasoning cannot be applied 
when the niskar and ‘the taluk’ became 
‘vested in different parties. There was no 
privity ofestate between the Shahas and 
the defendants nor was there any such 
jointness of possession as to stop the ruan- 
ing of time against each party. The learn- 
ed Judge holds that the land belonging to 
the niskar or-to the agat taluk became 
part of the Taluk No. 164 by adverse pos- 
session by the Choudhuries and passed 
along with the ‘taluk to the plaintiffs. If 
that was so, there does not seem to be any 
reason for not holding that-the lands which 
were thus acquired by adverse possession 


125 
and formed part ofthe taluk being adversely 


possessed by other parties became per- 


manently severed from the taluk. In one 
part of ‘his judgment the learned Judge 
observes. that. since the possession of the 
defendants was never that of trespassers 
there could be no adverse pos- 
session in their favour. This is not a 
correct statement of the law. Posses-. 
sion, if . not § permissive, is adverse. 
It may be adverse even to the vendorina 
case between the vendor and the vendee. 
Shambhubhat Karsandas v.. Shiv Lal Das 
Sadashiv Das Desai (1). But it is not neces- 
sary to go so farin the present case. The 
possession of the defendants as. against the 
Shahas was clearly adverse whether they 
possessed it as adverse to the taluk or as 


part of their niskar. The learned Judge 


again becomes unintelligible when he 
says that the possession of the defendants 
could not be treated as adverse as neither 


“set of transferees could sue the other for 


recovery of possession. He further goes 
to elucidate this point and observes that 
if a. private purchaser does not obtain 
possession of a part of the land purchased, 
his .remedy is to sue his vendor for 
compensation or to avoid the contract al- 
together. Similarly a purchasar in an 
execution sale has remedy given to him 


, under the Code of Oivil Procedure of having 


the sale set aside and claiming a refund 

of the ‘purchase-money. This view also 

cannot be supported. The remedy sug- 

gested by the learned Judge may be open 

to the purchaser butit does not take away 

his right of asserting the title of his 

vendor which he has obtained by his pur- 

chase. There is no question that the defend- 

ants were in possession of the lands for 

a much longer period than 12 years. 

Whether they. were possessing this 

land aS appertaining . to the niskar. 
or to the agat taluk or as against the 

owner of the Taluk No. 164 they have . 
acquired a good title’ to those lands by 
adverse possession. I take this view on the 

facts of’ this case relating to possession 

without considering the question of title as 

to which of the lands in suit appertain to 

the taluk. . ‘ 

It is a moot question whether.a purchaser 
at a rent sale or a revenue sale obtains 
along with the estate the accretion to the 
estate caused by encroachment by the late 
holder of the estate. JT orit is said thata 
purchaser -at such a‘sale purchases the 


(1) 4B, 89. 
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estate as it stood at its crea- 
tion. But this point though suggested in 
the lower Court was not raised and dis- 
_ cussed before us and I do not propose to 
deal with if any further, 

The learned Subordinate Judge in the 
trial Court held that the defendants acquir- 
eda good title to the lands in suit by 
adverse possession and since such adverse 
possession wa3 an encumbrance it must be 
avoided under the law and the attempt to 
avoid it by the plaintiffs failed. After 
purchase of the taluk in the rent sale the 
plaintiffs served notices on the defendanis 
under s. 167,Bengal Tenancy Act. The learn- 
ed Subordinate Judge found on an exami- 
nation of the evidence that notices were not 
' properly and legally served. The learned 
District Judge in the view he took of the 
facts and of the law governing the case did 
not consider if necessary to examine in 
detail whether the notices under s. 167 were 
properly served on the defendants or not. 
. But he observes that if it were necessary he 
would agree and for the reasons given by 
the Subordinate Judge in holding that such 
notices were not properly served on defend- 
ants Nos. 1 to 5. 

Mr. Chakrabarty for the respondent, 
however, wanted to be heard on his cross- 
objection, namely, on the question of service 
of noticezunder s. 167, Bengal Tenancy Act. 
Both the Courts below have found that the 
gervica was not legal and proper. The 
learned Subordinate Judge thoroughly 
went into the evidence in this case and 
found facts on which he based his finding 
that notices under 8..167 were not properly 
served. ‘The learned District J udge in his 
ja dgment does not refer tothe evidence in 
d etail but expresses his concurrence with 
the findings of the trial Oourt on the issue 
relating to the service of notice. The 
learned Subordinate Judge found firat that 
there was no separate service of notices on 
the four encumbrancers who are the defend- 
ants in the suit: secondly, defendant No. 4 
was a minor, 15 years of age, and notices 
ought to have been served upon him also 
whereas notice was served upon his mother 
as guardian: thirdly, all due and reasonable 
diligence was not used to serve the defend- 
ants with notices: tourthly, the defendants 
not having been found in the house and 
there being no one authorized to accept 
' notices on their behalf, the peon ought to 
. have affixed a copy of the notice on some 

conspicuous . part of the house in 
which the defendants ordinarily re- 


sided, Under the rules framed by the Local © 
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Government which have the forces of law 
notices under s. 167 are to ba served in the 
manner provided for service of summons in 
the Code of Civil Procedure. It was found 
by the learned Subordinate Judge that 
the peon went to the spot with only one 
notica in which the names of the defend- 
ants were written. Heofferad ths notice to 
one Mohes who refused to aceapt it on the 
ground that he had no authority to do so. 
On which the copy of the notics was left 


with Mohes though he refused totakeitand | 


the peon returned without any further 
attempt to effect a proper service. The 
peon had no spare copy of the notice to 
affix at the outer door of the defendants’ 
house. The learned Subordinate Judge 
further found that defendants Nos. 1, 2 and 
3 one of whom was a well-koown Pleader 
of Comilla were not there and they wera at 


Comilla and other places for the purpose | 


of carrying on their profession. The plaint- 


iffs being the residents of the village, no — 


ay 


doubt, knew allabout their wherzabouts but - 


took no steps to have the notices. properly 
served on them. In fact he found that the 
circumstances under which the procedure 
laid'down by O. V, r. 17,Civil Procedure Code, 
should bə followed did not exist, -With 
regard to theservice on the defendants tha 
learned Subordinate Judge refers to O., V, 
r.1l, which shows that service cof summons 
shall be made on each defendant. As 
regards defendant No. 4 who is a minor the 
learned Subordinate- Judge holds that 
though there is no express provision in the 
Code of Civil Procedure with regard to 
service upon the minor the authorities are 
in agreement that the procedure laid down 
for theservice of processes upon adult 
defendants should be followed also in the 
caseof a minor and this has not 
been dons. With regard to the services 
of notices separately on each defendant 
the learned Advocate for the respond- 
ent argues that. a joint notico under 
s. 167 is enough to satisfy the requirements 
of law and has referred us to she case of 
Jogabundhu Mujumdar v. Rasho Monjan 
Dassya (2). In that casethere was a joint 
notice. Butit does not appear that «there 
was a separate notice also. Besides, the 
judgment does not appeal to us as of a 
weighty character inasmuch as the learned 


' Judges say that no form of notice under 


s, 167 is laid down. But it would appear 


on a reference to Mr. Surendra Chandra : 


Sen’s book on the Tenancy Act at page 706 
(2) 5 0, W. N, 272, 
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that aform has been prescribed of a notice 
under s. 167. The learned Advocate further 
argues that astrics observance of the rules 
of service as given under O. V, Code of 
Civil Procedure, need not be followed in the 
case of service under s. 167; and he has 
referred us to some cases which have no 
bearing on the point. Weare not satisfied 
that the view urged is correct. Lastly, 
Mr, Chakrabarty for the respondent has 
argued on the authority of Gopinath 
Biswasv. Radha Shyam Poddar (3) and 
‘Easin v. Intijennessa Bibi (4) that’ he 
should be allowed adecresin this case with 
liberty to apply to the Collector fora fresh 
and proper service of notice under s. 167, 
Bengal Tenancy Act. It is, no doubt, true 
that if a notice is not properly served the 
plaintifis are entitled to have a fresh service 
through the Collector; and it has also been 
held in those cases that where the plaintiff 
did not know of the encumbance and 
brought a suit to eject the encumbrancer as 
a trespasser and subsequently it transpired 
that there was an encumbrance, he could 
be given a decree subject to the annulment 
of the encumbrance. We are not prepared 


to apply that principle to this case as it is ` 


not a case where the plaintiff did not know 
the existence of the encumbrance; and 
when he came to know that the service of 
notice was not proper he should have taken 
neceasary steps to have the proper service 
made. Wethink that the view taken by 
the Courts below on the question of service 
of notice is correct. 

The result of all the above considerations 
is that the cross-objection is dismissed and 
the appeal is allowed, the decree. of the 
lower Appellate Court set asideand that of 
the Court of first instance restored with 
costs in all Courts. 

The Maharaja of Tipperah (respondent 
No. 4, defendant No.11in the suit) has been 
made & party but no relief seems to have 
been claimed against him.. The appellants 
before us agree to leave all the questions in 
controversy in this suit open so far as the 
Maharaja is concerned. We think that in 
the circumstances of this case the interest 
‘of the Maharaja whois not entitled toim- 
mediate possession of ‘the lands in suit 
should not be affected by any decision 


3 


arrived at this case. 


Jack; Jd.—This appeal has arisen out of 
a suit by the purchasers of a tenure Joy 
Narain Sarma Taluk No. 164. The taluk 
.was sold in execution of a decree for rent 

(3) 58 Ind. Oas, 671;-24 O. W. N. 657. | 

(4) 58 Ind. Cas, 745; 240, W. N. 659. 


` 
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and purchased by the Chaudhuries of 
Merkutia in 1269.. In 1300 and 1301 Ram 
Gharan and Bharat. Shaha purchased the 
taluk from the Ohoudhuries and auction- 
purchasers from them in execution of mort- 
gage-decrees (cf. Exs. 30, 31 and 79), The 


_ taluk was sold for arrears of rent on 22nd 


October, 1906, and was purchased by the 
plaintiff-appellants who got delivery .of 
possession in 1908 but did not actually get 
possession of the suit land and, therefore, 
this suit has been brought for recovery of 
possession of the suit land as belonging to 
the taluk. l 

The respondents maintain that the land in 
suit does not belong to thetaluk. That part 
of it belongs to niskar Jay Narain Sarma 
and part of it to agat Shib Prosad of taluk 
Rai Keshab being lands of which the 
Uhoudhuries were also in possession and 
which were subsequently purchased by the 
respondents’ predecessors at sales in execu- 
tion of mortgage and money. decrees between 
the years 1295 and 1301 (cf. Exs. M, O, Q, 


"5, D and B). 


The 
are:— 

1, Whether the lands in suitare part of 
the Taluk No. 164? 

2. If so whether the holdings of the 
respondents are incumbrances? ; 

3. If they are incumbrances whether 
notices under s. 167, Bengal Tenancy Act, 
have been properly served on them? 

If the suit lands form part of the taluk 
then certainly the appellants are entitled to 
possession of them by virtue of their 
purchase in auction sale if not barred by 
limitation and provided the holdings of the 
respondents are not encumbrances, or,, if 
those holdings are encumbrances, provid- 
ed notices ander s. 167, Bengal Tenancy Act, 
have been duly served upon them. 

It appears that beyond the settlement 
Record of Rights, there is no evidence as to 
what lands exactly formed the taluk. The 
superior zemindar has been made a party 
(defendant No. 11), and onhis behalf it is 
claimed that the taluk lands sre as shown in 
the settlement records. Neither of the Courts 
below are, however, prepaged torely entirely 
ontheserecords, The learned Subordinate 
Judge relies on the Record of Rights except . 
where it is in conflict with a compromise 
decree obtained by Anandamoyi (Ex. F) 
showing that certain oflands in suit belong 
to the niskar Joy Narain Sarma, but he 


questions ‘which arise, therefore, 


also holds that the lands of Shib Prosad 


agat referred to in that decree should be con- 


‘sidered to be lands of Taluk No.164 or lands 
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which have accrued to the taluk by adverse 
‘ possession. The Appellate Court came to 

the same conclusions as regards the lands 
referred to in Ex, F, 

In the compromise Ex. F the Chaudhries 
practically admitted that cértain of the 
plots in suit belonged to the niskar Joy 
Narain Sarma, and relinquished them as 
such to the predecessor of the defendants. 
If these lands really belong to the taluk as 
‘found by the settlement authorities, then, in 
parting with them as niskar lands, the 
Qhaudhuries in reality created interest 
adverse to the taluk which have become by 
lapse of time encumbrances on the taluk, 
and before the appellants can get possession 
of these lands they must show that notices 
under s. 167, Bengal Tenancy Act, were 
‘properly served. The same reasoning would 
apply to the agatlands. The defendants’ 
father purchased themin an auction-sale in 
execution of a decree against the Ohaudhu- 
ries in 1891. in the sale certificate Hx, D the 
lands are described as belonging to the 
agat Shib Prosad. In the compromise 
decree the lands were retained by 
the Ohaudhuries as belonging to the 
agat. In these circumstances I see no rea- 
son for not accepting the settlement record 
thatthey did in fact belong tothe agat 
especially as the superior zemindar does not 
claim that they belong to the taluk No. 164 

‘since he claims according to the settlement 
Record of Rights. The onus is obviously on 
the appellants if they wish to dispossess the 
respondents to show that the lands belong 
to the Taluk No. 164,if they fail to do so they 
are not entitled. to get possession and, as 
regards these Shib Prosad agat lands, 1 
certainly think they have failed to show that 
they belonged tothe taluk. Their claim in 
respect of these lands must, therefore, fail. 

As regards the  niskar lands both the 
. lower Courts have given reasons for relying 
on the compromise decree (Ex, F) ‘rather 
than on the Recordof Rights. There is 
evidence showing. that in a number of 
transactions these lands were claimed, and 
bought and sold as nisiar lands since 1282 
B. S. Here again the onus was on the plaint- 
iffs to show that these lands belonged to the 
taluk and the Oourts below have held that 
the presumption arising from. the 
Record of Rights was rebutted as regards 
the lands relinquished as niskar by the 
compromise decree Ex, F. But even if origin- 
ally belonging to the taluk, these lands 
and the remaining landsin suit which the 
defendants have been holding as niskar 


since 1300 B. S, would certainly be 
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encumbrances on the taluk ky virtue oz 
adverse possession. 1 cannot accept the 
learned Judge's reasoning in this connection. 
He holds that in this case there wag no 
adverse possession because there was no 
one who could claim any title to these lands 
as against the defendants, But this is nos 
go. When the Sahas purchased the taluk, 
they became entitled to any lands of the 
taluk which the Chaudhuries had transferr- 
ed to the defendants as niskar. TheSahas 
purchased the taluk in 1300 and 1301 B. S. 
(1894) and these holdings of tha defendants 
had become encumbrances on the taluk by 
adverse possession at the date of the plaint- 
iff's purchase of the taluk in October 1906. 
That the defendants were holding these 
lands adversely to the Sahas is obvious from 
the fact that the Sahas brought a suit to 
recover them as taluk lands fromthe defend- 
ants in 1800. The Appellate Court allowed 
the withdrawal of that suit. The learned 
Judge has referred to the case reported 
in Gocoal Bagdi v. Debendra Nath Sen (5) 
and says “that case and the line of 
cases following it have restrizted adverss 
possession (forming an encumbrance) to tha 
possession of a trespasser in parts of the 
land of the defaulting tenancy’. He, there- 
fore, holds thatsince the defendants in this 
case were not trespassers there could be no 
question of adverse possession. The cases 
he refers to do not appear to be an authori- 
ty for any such restriction and in the present 
case it was immaterial to the Sahas whe- 
ther the defendants obtained the taluk lands 
ag trespassers or by purchase from the 
Chaudhuries as niskar lands. If thelands in 
fact belonged to the taluk,as against the’ pur- 
chasers of the taluk the defendants’ possession 
was equally adverse in either case, I hold, 
therefore, that the defendants acquired a 
title by adverse possession to these lands, 
if, as shown by the settlement records, they 
belonged originally to the taluk. 

[n this view it becomes necessary to 
ascertain whether, in respect of these lands, 
notices unders. 167, Bengal Tenancy Act, 
had been properly served. The learned 
Subordinate Judge has discussed this ques- 
tion exhaustively, and is, I think, right in 
holding that the notices were not served as 
provided for the service of summons in 
such cases inthe Oivil Prceedure Code, © 
Under the rules framed: by the Government 
of Bengal which have the force of law the 
service of notices. unders, 167, Bengal 
Tenancy Act, must be as provided in the 
Civil Procedure Code. The notices were 


(5) 1 Ind, Cas. 453; 14 O.L J. 136, 
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therefore, not legally served: The , learned 
Judge 1n appeal, though he did not discuss 
the. evidence of service agreed with the. 
finding of the trial Court in this respec. 
It must be taken, therefore, that if any of the. 
lands in suit are not included in the niskar 
lands of Ex. Fin the agat lands of Ex. D, 
orif the so-called niskar lands. are really 
taluk lands, the defendants’ holdings cf 
them would be encumbrances, and since 
these encumbrances have not been annulled, 
proper services of notices unders,. 167, 
Bengal Tenancy Act, not having been made, 
‘the appellants’ claim must fail as regards all 
the lands in suit. The appeal is, therefore, 
allowed with costs, the decree of the first 
Court.being. restored. : 

A. Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decges No. 696 
oF 1926. 

; June 20, 1928. 

Present;—~J ustice Sir Zahhadur Rahim 

Zahid Suhrawardy, Kr., and 

Mr. Justice Jack. 
TAHER SHEIKH CHOWKIDAR. 

AND OTHERS—-DEFENDANTS—APPELLANTS 

VETSUS, l 

OTARUDDI HOWLADAR AND OTHERS — 

PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Aet V of 1908), 0. XLI, 
r. Ir —Appeal—Appellant absent—Dismissal on merits, 
legality of.. si i 

The words ‘the. Court may make an order thatthe 
appeal be dismissed’ in O, XLI; r. 17, Civil Pro- 
cedure Code; mean that'the Court may dismiss the 
appeal or may adjourn it to some other date or pass 
other- order; but they: do- not authorise the Court 
to- consider au appealin the absence of the appel- 
lant and decide it on merits, 


Appeal against-a decree of the Subordinate 
Judge, Khulna, dated the lith September, 
1925, modifying that of the Munsif;Bagerhat, 
dated the 25th November, 1924, 

Mr: Amin Ahmad (with him. Moulvi 
Abul Quasem), for the Appellants, 

Dr. Jadunath Kanjilal (with him-Babu 

Bhudhar Haldar), for the Respondents. 

_, SUDGMENT.—There are two plaint- 
ifs ip this-suit, which is-for. khas posses- 
‘sion.of land,on the ground. of abandon- 
ment and transfer of a non-transferable 
occupancy holding by the original tenant. 
The trial Oourt.found that so far as plaint- 
tiff No, 1’s interest was concerned there 
was an abandonment. and. unauthorised 
transfer. As to plaintiff No. 2, it found 
thet he had recognised the transferee as a 
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tenant and accordingly it. passed-a decree 
in favour of plaintiff No. 1 for joint 
possession. with the defendant and 
dismissed plaintiff No. 2's suit. The 
defendant. appealed and plaintiff No. 2 
cross-appealed or to be more precise 
filad a cross-objection. On the 26th 
August; 1925, the Appellate Oourt passed 
an order that the Pleaders must get 
ready on the date fixed, namely the 9ih 
September, 1925. Oa the 9th, the follow- 
iag order was passed: “The respondent's 
Pleader, does not appear, though he was 
agsured that the appeal would be heard to- 
day. The appellant heard. Judgment 
to-morrow.” On the 10th, judgment was 
postponed till the next day, and on the 11th, 
the learned Subordinate Judge passed the 
judgment appealed against. He dismissed 
the defendant's appeal and then proceeded 
to consider plaintiff No. 2's cross-objection 
on the merits, although no one was present 
on his. behalf. and found that the view of 
the Munsif that the plaintiff No, 2 recognis- 
ed. the defendant asa tenant was wrong: 
and, in the result, he dismissed the 
defendant's appeal, allowed the cross- 
objection and decreed the entire suit. 
This appeal is on behalf of the defend- 
ant and the only point that is taken before 
us is that the Subordinate Judge was 
not, justified in deciding the -cross-objec- 
tion of plaintiff No. 2 when no one ap- 
peared on his. behalf. This contention 
has a good dealof substance init. Under 
O, XLI,r. 17, if the appellant does not 
appear when the appeal is called on for 
hearing, the Court may make an order 
that the. appeal be dismissed. The 
previous Code contained the words “the 
appeal shall be dismissed.” This portion 
of the rule has been altered in the new 
Code in order to give jurisdiction to the 


Appellate Oourt to pasa such order as it 


thinks proper in the circumstances of the 
case other than dismissing the appeal and 
further to make the order of dismissal 
for default not open to appeal. By the 
words ‘the Court may make an order that 


the appeal be dismissed’ it meant 
„that the Oourt may dismiss. the 
appeal or may adjourn it to 


some other date- or pass other order but 
it certainly does not authorise the Court 


“to consider an appeal inthe absence of 


the appellant and decide if on merits, 
It was not contemplated by the altera- 
tion in the rule to invest the Court, with 
power to decide an appeal on the merits 
in the absence of the appellant. and the 


~ 
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‘reason “is this: This appeal was not 
argued by the appellant-plaintiff No. 2 and, 
therefore, there was no reply to the ap- 
pellant’s argument by the respondent, that 
“is to say, the defendant No. 1. The law 
' contemplates that the Appellate Oourt 
must hear both parties to the appeal and 
then decide it according to its judgment. 
That is the procedure laid down in 
O. XLI, r. 30, Oivil Procedure Code. The 
procedure followed by the Oourt is wrong 
‘and the decree passed by it in favour of 
plaintif No, 2 must, accordingly, be set 
aside. There are some points in this case 
- which show the impropriety of deciding 
. &n appeal in the absence of the Pleader 
for the appellant’ without giving an op- 
portunity to the other side to reply to such 
statements as might have been made on 
behalf of the appellant. The memo- 
randum of cross-objection on behalf of 
plaintiff No. 2 was filed on insufficient 
stamp. That question was not decided by 
the Oourt and it should not have been 
heard without its being properly stamped. 
Accordingly the order passed: with regard 
“to the Court-fee that the plaintiff should 
‘get khas possession in the entire lands on 
his depositing: the Oourt-fee on the 
memorandum of cross-objection within 
three days is not the proper order to 
‘pass, There is another 
reference to mesne profits. The Munsif 
paid that no evidence had been given as 
to what would be the amount of mesne 
profits, But he gave plaintiff No. 1 liberty 
to bring a fresh suit for mesne profits. 
‘Now the Subordinate Judge has decreed 
the plaintiff's whole suit and ordered that 
mesne profits be ascertained by the lower 
Court. There is no reason given for it. 
Besides, as there was no appeal by plaint- 
. if No. 1, against the order dismissing the 

claim for mesne profite, the Court was 
not justified in passing a decree in his 
favour with regard to mesne profits. All 
these irregularities are due to the Sub- 
ordinate Judge taking upon himself to 
‘decide the case without having it argued 
before him by-both- sides. The decree in 
so far asit relates to the claim of plaint- 


iff No, 2 must, accordingly, be set aside. - 


Now the question is asto what order we 
‘should pass in this case, If the occurrence 
‘had taken place before us and if the ap- 
pellant was informed of the date of hear- 
ing but was not before the Oourt on that 
date the order which we would generally 
pass was to dismiss the cross-objection, 
‘That is the order which the lower Appel- 
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late Court should havetpassed. We have 
jurisdiction to pass such an order in second 
appeal, as we are responsible for the 
proper disposal of the case according to law. 
As regards the defendant's appeal before 
the lower Appellate Court it cannot be 
heard after the concurrent findings of the 
Courts below and that portion of the present 
appeal which relates to’the interest of 
plaintiff No. 1 must stand dismissed with 
costs. é 

The result is that this appesl is par- 
tially allowed, the decree of the lower Ap- 
pellate Court set aside and: that of the 
Court of first instance restored with costs 
in all.Courts against plaintiff No 2, 

A. Appeal allowed in part. 


CALCUTTA HIGH COURT. 
-OgiminaL Revision No, 1180 cr 1928.- 
February 27,1929. -- , 
, Present:—- Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr, Justice 
Graham. ` 
Moulvie BASIRULLA—CQOMPLAINANT— 
PETITIONER 
VETSUS 
ASADULLA. AND 0THERS— ACOUSED— 
Orrpesite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 4, 488, 
489—Complaint— Complaint need not necessarily be 
acquittal- 
Interference, ; 

A complaint may be made by any person who 
knows about the commission of the offenceand not 
necessarily by the injured party. !p. 1381, col. 1.) 

In private prosecutions where the Crown does 
not think it proper. to move against the order of 
acquittal, the High Court should not ordinarily in- 
terfere, but it does so only when it is satisfied that 
there has been anerror of law committed by the 


acquitting Court or where there has been a gross 


miscarriage of justice or in public interest, [ibid,] 


Rule against an order of, the District 
Magistrate, Noakhali,dated the 27th August, 
1928. 5 

Mr. Asaduzzaman, for the Petitioner. ` 

Mr. Suresh Chandra Taluqder, for the 
Opposite Party. 

' JUDGMENT, 

Suhrawardy, J.—In this case the: 
accused were convicted by the trying 
Magistrate under ss. 426 and 323, Indian 
Penal Oode, and sentenced to pay fines. On 
appeal the learned District Magistrate held 


“ 
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that the mischief was committed with re- 
ference toa hut which had not belonged to 
the complainant but to his father from 
whom he was living separately. In this 


view he acquitted the accused. ‘About the- 


end of his judgment thelearned District 
Magistrate commented upon the evidence 
of two of the witnesses for the prosecution 
which he thought was not true, He con- 
cludes his judgment with these words: 
“As already stated the case fails because the 
person interested, complainant's! father, has 


taken no interest in the matter.” The real 


ground upon which the learned District 
Magistrate acquitted the accused was that 
the complainant was not entitled! in law to 
make the complaint. Against the order of 
acquittal this rule has been obtained on ihe 
ground thatthe view of law taken by ihe 
Magistrate is erroneous. Therecan be no 
question that a complaint may be made by 
any person who knows about the commis- 
sion of an offence and not necessarily by 
the injured party. The dsfinition of “com- 
plaint”. in 5.4 ofthe Oriminal Procedure 
Code supports the view accepted on several 
occasions. It has not been seriously con- 
tended..on behalf of, the opposite party 


beforeus that the. view which the Magis- - 


trate has taken thatthe complainant in the 
case is not entitled to maintain'the com- 
plaint is correct, ` 
_ The next question is whether ‘we should 
interfere in this matter where the accused 
has been acquitted by the lower ‘Appellate 
Oourt, There is no doubt that; the prin- 
‘ciple which we generally keep lin view is 
that in private prosecutions where the 
Crown does not think it proper to move 
against the order of acquittal we should 
not ordinarily interfere and wedo so only 
when we are satisfied that there has 
been an error of law committed by the 
acquitting Oourt or where there has been a 
gross miscarriage of justice or in 
public interest. The present, case, it 
seems, is oneof those cases. The view of 
the law taken -by the Appellate Oourt is 
wrong and the case has not beenidisposed 
of by. that Oourt upon an examination of 
the entire evidence in the record, The 
complajnant had several injuries on his 
person which the medical evidence shows 
were severe. The defence admitted the 
occurrence but they accounted for the 
injuries on the complainant by saying that 
they were caused by a tin shed falling 
upon him, This theory the medical evi- 
dence does not support. Other witnesses 
were examined for the prosecution some 
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of whom seem tobe disinterested and were 
relied wpon by the trying Magistrate. We 
do not think that there has been a proper 
enquiry into the facts of this case and the 
order of acquittal should accordingly be 
set aside. 

I should note here that with regard to 
the capacity of the complainant to make 
the complaint he had undoubtedly such 
a right for the injuries inflicted on him. 
There can be no doubt that so far as that 
charge was concerned the complainant 
was the proper person to maka the com- 
plaint.. 

We, therefore, make the Rule absolute 
set aside the order of acquittal passed by 
the Appellate Court and direct that the 
appeal be re-heard. 

Graham, J.—I agree that the Rule 
should be made absolute. It is the long 
established practice of this Court not to 
interfere with orders of acquittal in revision 
. on the ground that the Local Government 
can be moved to file an appeal against the 
acquittal. In this instance the Local 
Government has been moved and has 
declined to take action. Speaking for 
myself I do not think wé should in such 
cases allow our discretion to be fettered in | 
.any way and where there has been an error 
of law as opposed to fact I would be 
prepared to interfere in order to prevent 

-@ miscarriage of justice.. The learned 
District Magistrate seems to have formed 
the opinion that the complainant had no 
, locus standi inthe case and that he could 
not institute it on behalf of his father, 
“This is not correct as a proposition of law. 
, The general rule is.that -anyone who is 


, aware of the commission of an offence may. 


complain. Moreover, in this instance the 
complainant was obviously fully justified 
in protecting his father's house against 
aggression and he received several injuries 
which asthe learned District Magistrate 
has himself observed were proved by the 
medical .evidence and by some of the 
defence witnesses. That being so he 
clearly had every right tocomplain and the’ 


. order of acquittal which is based mainly, if 


not entirely, upon this erroneous ground - 
must be set aside. a 
It is true. the District Magistrate hag 
remarked that the prosecution witnesses 
are practically all interested but he has 
rot dealt with that evidence and has based 
his decision as I have said mainly on 
Je view which hehas taken on the point of 
aw. 
For these reasons I agree with my 
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learned brother 
has made, 
. dhe 


and to the order-which he 


Re-trial ordered, | 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 2361 - 

oF 1927. ` 
September 10, 1928. 
Present:—Mr. Justice Mitter. 
MAHIM OHANDRA BANIKYA AND OTHERS 
—PLAINTIFF3— APPRLLANTS 
A VETSUS- . 

Sheik KARAMALI AND OTHERS — 

- DEFENDANTS — RESPONDENTS. 

Landlord and tenant—Rent— Suspension of rent for 
partial dispossession—Encroachment by tenant on other 
lands of landlord, effect of. ` 

Where there isa lump rental and the tenant has 
not been put in possession of part of theland 
demised, the entire rent must be suspended unless 
the landlord has a right or some equity to an ap- 
portionment. [p. 134, cols. 1 & 2.] 

Katyayani Debi v. Udoy Kumar Das (2) and Sajjad 


Ahmad Chaudhury v. Trailakhya Nath Chaudhury 
(103, followed. 


Susil Kumar Biswas v. Rajani Kanta Chakrabutty 
(8), dissented from. : 

The question of encroachment by the tenant on 
some other land of the landlord is. foreign to, and is 
not relevant to, the determination of the extent to 
which a tenant has been, dispossessed from the 
demised premises. [p. 133, col. 2.] 

Appeal against a decree of the Subordi- 
- nate Judge, Third Court, Dacca, dated the 
24th June, 1927; reversing that of the 
Munsif, Second Court, Narayangunj, dated 
the 8th February, 1927. 

Mr. Phanibhusan Chakravarti, for the 
Appellants. ; 

“Ir. Bhamrath Chandra Das, for the 
Respond: nt. 

JUDG ..HNT.—This is an appeal by 
the plaintiffs and arises out of a suit 
commenced by. them for recovery of rent 
in kind for the years 1328 to 1331 B.S. 

The defence of defendant No. 2 to the 
suit is that there ought to be a suspension 
of ‘rent as he has been dispossessed from a 
portion of the holding by some ofthe 
landlords. The. Munsif who tried the suit 
‘disbelieved the story of dispossession and 
gave judgment for the plaintiffs, On 
appeal the lower Appellate Court remanded 
the’suit “so far as it relates to the claim in 
respect of the year 1329-31 for fresh trial 
after a local enquiry by a Commissioner as to 
whether any part of O. S. dag No 1v66 has 
been in possession of the plaintifis or their 
co-sharers.as alleged by defendant No 2”. 

A Pleader Oommissioner was appointed 
to investigate if the plaintifs had 
encroached on a, portion. of the holding 
and he found: that the ~tenani-defendants 
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have been dispossessed from 1 katha 1 
dhur out of their holding,the Commissioner 
also found that the defendants dispossessed 


_the plsintiffs from a portion oftheir own 


land. The Munsif after remand held that 
there had been a dispossession of the 
defendants from avery smallarea and he 
decreed the suit in. part, 

An appeal was taken to the Oourt of 
the Subordinate Judge of Dacce and he 
found thatthe plaintiffs admitted before 
the Oommissioner that defendart No, 2 
was in possession upto the line. joining 
station Nos. 1 and 2. He furthar found 
the plaintiffs have erected a privy on a 
portion of the land coloured yellow in 
the Commissioner's map and that they 
throw refuse matter on the land and. night- 
soil from the privy comes over a portion of 
the defendants’ land. The Subordinate 
Judge said—As I am satisfied on the 
evidence on the record-that the defend- 
ants have been dispossessed from a 
portion of the holding I hold thatthe . 
rent should be suspended till the tenants 
are restored to the possession of the land 
upon the principle clearly defined in the 
case reported as Dwijendra Nath Roy v. 
Aftabuddt Sardar (1)”. The evidence of 
the defendants shows that defendants 
have been dispcssessed from an area which. 
may be either one-fourth of a kant.or one- 
half of a kani which is said to de approxi- 
mately equivalent to a bigha,. The de- 
fendants also deposed that the plaintiffs. 
throw refuse on that portion, thereby ren- - 
dering cultivation absolutely impossible. 
The Subordinate Judge after arriving at 
the findings to which I have referred 
dismissed the plaintiffs’ suit for rent: 

The plaintiifs- have appealed to this 
Court. It has been contended on þe- 
half of the appellant that there has been 
no proper reversal by the lower Appel- 
late Court of the finding of the trial 
Court that there has been no disposses- 
Tt has also been 
urged. that the dispossession by the. 
plaintiffs was not of suchcharaeter or 
extent as to attract the principle of entire 
suspension of rent. It is not disputed 
inthis case that the rental was a',lump 
rental andnot at somuch aris of paddy 
per bigha. Plaintiffs who are co-sharer 
landlords to the extent of 6 annas share 
(remaining 10 annas share belonging to.. 
the other proforma defendants) allege 
that their collections are separete and that 
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the defendant-tenants ‘did: not delivar 
paddy which was due.to bs delivered z0 
themin their share. With regard to the 
ground urged, viz., that there has -been 
no proper reversal of the finding of the 
first Court on the -question of disposses: 
sion I think there is no subtance in it, 
for the lower Appellate Court has-found 
on an examination of the evidence that 
the defendants had _ been: dispossessed 
from a portion of the holding, That find- 
ing is binding on me in second appeal, 
The evidence shows that the dispossession 
has been from atleast one-fourth of a kani 
4.6, nearly,5 kathas in a holding which 
is -said to be about 2 bighas in area. This 
is & substantial dispossession and as the 
rental was a lump rental the principle laid 
down by their Lordships of the Judical 
Committee in Katyayani Debi v. Udoy Ku- 
mar Das (2) applies. In that case their 
Lordships of the Judicial Committee said:— 
"The ‘doctrine of suspension of payment 
of rent, where the tenant has not been put 
in possession ‘of part of the subject leased 
has been applied where the rent was .a 
lump rent for the whole land leased treated 
as an'indivisible subject. It has-no appli- 
cation to a case where the stipulated rent 
isso much per acre or bigha’! As I read 
this case where there.is lump rental and 
there has- been a dispossession from a part 
Of the holding itis the view.of their Lord- 
oe that the entire rent must'be suspsand: 
ed. l 
The Munsif agreaing with the Commis- 


sioner found that there has’ been disposses- - 


sion of defendants from about: 1 cottah 1 
dhur of land ofjdag No. 1066 which was leas- 
‘ed to the defendant. But the Commissioner 
‘found that the defendant encroached on 
some other plot of plaintifi’s land to the 
extent of 1 cottah and from this the Oom.nis- 
sioner and the Munsif thought that the en- 
croachment on the demised premises was 
only to the extent of one-twentieth dhur. The 
‘Subordinate Judge was right in pointing 
-out that the questionof encroachment by the 
defendant on some other land of the plaint- 
‘iff was not raised by the plaintiff 
and the Munsif and the’ Commissioner 
made anew case forthe plaintiff in con- 
sidering thisact of the defendant in en- 
croaching on some other land of thé plaint- 
iff as having a bearing on the question of 
plaintiff's dispossession from the demised 
premises Indeed it seems to me that the 
2 

(2) 88 Ind. Cas. 110; 52 I. A. 160; 30 C. W. N. I; 
A.T. R.1925 P. C. 97; 52 Q. 417; 23 A. 751; L. R. 6 A, 
(P, 0.) 140 (P. Q) 
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question of.encroachment.by.the. tenant on 
some other land of the landlord is foreign 
to and is not -relevant to the controversy as 
to the extent of dispossession of the defen- 
dant by the plaintiff from the demised pre- 
mises. The Subordinate Judge did not 
accept the Commissioner's boundary line 
between plaintiff's dag No. 976 and defend- 
ants’ dag.No. 1066. He found the ridge 
dividing the two plots to be.the boundary 
between the two plots and-that the plaintiff 
admitted thatthe defendants were in posses- 
sion up tothe line joining stations Nos.-1 
and 2. He found on the evidence that the 
dispossession was from a portion of the 
holding and the evidence shows that the 
dispossession was one-half kantin an area of 
ił kant. I think this was dispossesaion 
of such a substantial portion of the disputed 
area as:entitled the defendant to suspen- 
sion -of rent ina case where the rent was 
a lump rental of 3 aris (each aris-2? maunds) 
of paddy. l 
The.learned Advocate for the appellants 
argued that there ought tobe proportion- 
ate abatement of rent. It has, however, 
been. held .in this Court fora long series 
of years that in the -case of lump rental, 
there ought to-be suspension and not .pro- 
portionate abatement of rent. On the 
14th May, 1869, Sir Barnes Peacock, O. J., 
referred to the following ‘statement of the 
law .in Bacon's Abridgement Tit. Rent 
(M) “where a lessor -enters forcibly into 
part of the land there arevariety of opin- 
ions whether the entire rent shall not 
besuspended during the continuance of 
such tortious entry and it seems to be the 
better opinion and the settled law at this 
day that the tenant is discharged from 
payment of the whole rent till he is restor- 


ed totha whole possession that no man 


may be encouraged to injure or disturb 
the tenant in his possession, whom, by the 
policy of the law, he ought to protect.and 
defend,” | 

The principle to be gathered from the 
earlier cases is that if even thé landlord 
dispossesses the tenant from a portion of 
demised premises there should be no appor- 
tionment of rent, thee whole rent being 
equally chargeableon every -part of the 
land demised. S3e  Dhunpat Singh: v., 


Mahomed Kazim  Ispahain. (3). In 
the case of Harro, Kumari Chowdrani 
v. Purna Chandra Sarbogya (4), 


Sır Francis Maclean, O. J., and Mr ‘Justice 
Banerjee extended the principle of suspen- 


- (8) 24 01 296 at p: 304. . 


(4) 28 0. 188. 
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sion of rent to a case where the tenure was 


held: under a lease which reserved rentat a. 


certain rate per bigha applying the principles 
laid down inthe English and Indian cases 
referred to in the caseof Dhunpat Singh v. 
Mahomed Kazim Ispahain (3). In view of 
the decision in Katyayant Debi v. Udoy 
Kumar Das (2) to which [ have referred this 
decision cannot be held to be good law now. 
In Annada Prosad Mukhopadhya v. Mathura 
Lal Nag (5) Mr. Justice Chitty for the first 
time questioned how far the technicali- 
ties to be found in English Law should be 
allowed to affect the relations of landlord 
and tenant in this country. Evenin 1919 
in the case of Manindra Chandra Nandi v. 
Narindra Chandra Lahiri (6) Mr. Justice 
Fletcher with whom Mr. Justice Cuming 
concurred held following the case of Neale 
v. Mackenzie (7) that where the landlord 
having let outa portion of a land to an 
earlier lessee lets it out again toa subse- 
‘quent lessee and fails to deliver to subse- 
quent lessee possession of the entire land 
leased to him the entire rent is suspended. 
Mr. Justice Fletcher pointed out in that 
case that the case of Neale v. Mackenzie (7) 
has always been considered good law and 
with reference tothe argument that the 
‘decision of the English Courts should not 
by applied to the system of law in this 
country observed as follows:—“But the 
rule that rent is suspended on account of 
the dispossession of the tenant by the land- 
lord from a portion of the holding has been 
recognised in a number of cases in this 
Oourt and, in my opinion, it is not open to 
question now.” It wasin this state of the 
‘guthorities that the matter came up for 
‘consideration before their Lordships of the 
‘Judicial Oommittee in Katyayani Debi v., 
Udoy Kumar Das (2) and their Lordships 
‘gaidin the passage already quoted that:— 
“The doctrine of suspension of payment 
of rent where the tenant has not been put 
| in possession of part ofthe subject leased, 
has been applied where the rent was a 
lump rent for the whole land leased treat- 
ed as an indivisible subject’. In my 
opinion these observations recognise the 
rule laid down by the Indian decisions 
that where the rent is fixed in a lump 
there would be suspension of rent on the 
ground of dispossession of the tenant by 
landlord from a part of the demised pre- 


© 2 Ind. Oas, 123; 13 O. W. N. 702; 9 OL. J. 


(6) 52 Ind. Qas, 13; 46 O. 056; 23 0, W. N. 585. 
(7) (1836) 1 M. & W. 747; 2 Galo 174; 6 L, Je. x, 
263; 150 E, R. 635; 46 R. R, 478. . 
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mises. Inthe case of Susil Kumar Bis- 


‘was y. Rajani Kanta Chakrabutty (8) Mr. 


Justice B. B. Ghose and Mr. Justice Roy 
thought that these observations of their 
Lordships were no authority for the pro- 
position that there should not be any ap- 
portionment in any case of dispossession 
by the landlord of the tenant from a part 
of the demised premises where the rent 
isa lump rental. With great respect to 
the learned Judges I am unable so to read | 
the decision: of their Lordshirs of the 
Judicial Committee. As I read the judg- 
ment their Lordships intended to lay 
dewn thattherule of suspension of rent 
would apply in the case wheretherent was 
a lump rental and not-to a case where the 
rent was so much per bigha. Besides the 
observations of B. B. Ghose and Roy, Jd., 
are obiter as they were made ina case where 
the rent stipulated was at the rate of 


| Re. 110-0 per bigha It is also to be noticed 


that Mr. Justice B. B. Ghosein an earlier 
case Biseswar Sarkar v Kali Charan Ash 
(9) expressed himself thus:—‘‘It is true the 
ruleof suspension of rent on s«ccount of 
eviction by the landlord of the tenant from 
a portion of the demised premises has been 
adopted in this Courtin a series of cases 
and itis too late to question ths adoption 
of that rule in our Oourt now.” ó 

The true rule is laid down in the case of 
Sajjad Ahmad Chaudhury v. Trailakhya 
Nath Chaudhury (10), a decision to which 
l was a party where the learned Ohief 
Justice said: “But the doctrine of sus- 
pension ofrent depends solely upon this 
that the rent due is an entire sum in res- 
pect of the land demised. If, therefore, 
the tenant is not given occupation of the 
whole of the land demised, the lendlcrd has 
no right to the entire rent, and unless he 
has 4 right or some equity tu an apportion- 
ment, hecan recover nothing on the con- 
tract. But the whole basis of the doctrine is 
thatthe rent due is one entiresum,” I can 
find no right or equity in tais case in 
favour ofthe plaintiffs so as to entitle them 
to an apportioned rent. 

I think the lower Appellate Court has 
taken the right view and thisappeab must 
be dismissed with costs. 

A. Appeal dismissed, 


®t Ind. Oas. 775; 31 O. W. N. 990; A. I. R. 1927 
7 


al. 737, 

(9) 94 Ind. Cas, 418; 44 C. L. J. 27; A, J. R. 1926 
Cal, 908, l 

(10) 116 Ind. Cas. 375; 32 0. W. N. 473; 55 C. 64; 
A. I. R. 1928 Cal. 479. i 
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CALCUTTA HIGH COURT. 

R FULL BENCH. 
REFERENOE Nu. 2 of 1929. 
(Lerrers Patent Appear No. 105 or 1928.) 

July 4, 1929, < 
Present :—Sir George Olause Rankin, 
Kr., Ohief Justice, Justice Sir 
Oharu Ohander Ghose, Mr. Justice 
Buckland, Mr. Justice B. B. Ghose and ` 
Mr, Justice Mukerji. 
SAYAMALI MOLLA—P tatntirF— 


APPELLANT ` 


r 


VETSUS 
ANISUDDIN MOLLA AND 0TAERS-— 
DaFENDANTS—RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 182, 148 
—Prior and Puisne mortgages—Purchase by mort- 
gagees without ampleading each other—Suit by puisne 
mortgagee purchaser to redeem prior mortgagee pur- 
chaser—Limitation, - 

B mortgaged a plot of land to D in 1904. He 
again mortgaged the land with another plot to` P 
in 1908. D brought a suit on his mortgage with- 
out impleading P and obtained a decree for sale. 
P brought a suit to enforce his mortgage implead- 
ing B and D and a transferee from B. D set up 
his prior mortgage and the suit was dismissed as 
against him and decreed against’ the others. D 
put up the property for sale and purchased it 
himself in 1916. P subsequently executed his decrea, 
purchased both the properties in 1920 and brought 
a suit to redeem D in 1925; 

Held, by the. Full Bench, that the suit was 
governed by Art. 148 and not by Art. 132 of Sch. I 
of the Limitation Act and was not barred by limita- 
tion., [p. 139, col. 1.) 

The case of Nidhiram v. Sarbessar (1) 
was rightly. decided on the facts, but if it was 
decided in that case thata suit for redemption like 


this is governed by Art. 132, then it was wrongly 


decided. [ibid | 

Whenever a suit for redemption is brought by a 
person entitled to redeem against a mortgages, 
Article 148 of the Limitation Act and no other 
article applies to it. [p. 138, col. 2.] 

_ Reference to the Full Bench made by 


Rankin, O. J. and Charu Ohander Ghose, - 


J., on the 25th April, 1929, in Letters Patent 
Appeal No. 105 of 1928, preferred : against 
the decree of Mitter, J., dated the 10th of 


September, 1928, in second appeal No. 434 | 


of 1928, preferred against a decree 
of the Additional District Judge, 
24-Parganahs, dated the 6th August, 1927, 
. affirming that of the Munsif, Diamond 
Harboyr, dated the Ist October, 1926. 
ORDER OF REFERENCE TOA | 
l FULL BENCH. ace 
In 1904, Bainuddin mortgaged the suit 
land tothe firat defendant who may be 
referred to as “the defendant.” In 1908 
he gave another mortgage of ib to the 
plaintiff. In 1911, the defendant sued to 
enforces his mortgage but did not implead 
the plaintiff, He gota decree: for sale on 


30th November, 1911. In 1915, the plaintiff, 
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without impleading the defendant obtained 
a decree for sale in a suit to enforce the 
second ' mortgage. The defendant in 1916, 
became auction-purchaser under his decree 
and, the plaintiff in 1920 did the like. The 


- plaintiff in 1925 sued to redeem the first 


mortgage. 

| All three Courts have held that the suit 
is barred by Art, 132 of the First Schedule 
to the Limitation Act, 1908. They have 
followed a decision ofthis Court in Nidhi- 
ram Bandopadhya v. Sarbessar Biswas (1) a 
decision which has been followed once. at 
least in this Oourt [Nil Madhab Mahapatra 
v Joy Gopal Mohanti (2)) and in Madras 
more than once, but has been dissented from 
in Ramphari Koer v. Kashi Nath Sahai (3). 
It is also inconsistent with Priya Lal v. 
Brora Champa Ram (4) and was doubtedin 
Basant v, Inaur Singh (5). ; 

The propositions to be examined are (1) 
that a suit by a second mortgagee tore- 
deem the first is a suit to enforce payment 
of money charged upon immoveable pro- 
perty (Art. 132}; (2) that itis not a suit 
against a mortgagee to redeem (Art. 148). 
The learned Judge who tried this case in 
second appeal lays stress upon the princi- 
ple that the right of a mortgagee to redeem 
is only ancillary to his right “ to work out 
his remedy against the mortgaged estate 
by foreclosure.” Hehas not, however, con- 
sidered the bearing ofthis principle on a 
case where the puisne mortgagee has al- 
ready foreclosed so that his debt has been 
discharged and his charge no longer exists 
(Civil Procedure Code, O. XXXIV, r. 3). 

A reference tothe passage quoted by the 
learned Judge from Fisher on Mortgages 
(para. 1448) and tothe casescited therein will 
show that the reason why to asuit by a | 
puisne mortgagee to redeem a prior 
mortgage, the mortgagor .is a necessary 
party is that the form of decree 
in sucha case is that the second mort- 
gagee redeem the first andthat thereupon 
the mortgagor must redeem the second or 
stand foreclosed : the mortgagor on this 
footing is interested not only in any account 
which may be taken but otherwise—name- 
ly to.preserve his property. In a simple 
case in which the second mortgagee has 
already foreclosed and cutoff his mortga- 
gor's equity of redemption, it would seem,- 

(1) 5 Ind. Gas, 877; 14 O. W.N. 439. 

(2) 91 Ind. Oae. 719; A. I. R. 1926 Oal. 560. 

(3) 94 Ind. Oas. 284; 5 Pat. ‘513; A. I. R. 1926 Pat, 


337; (1926) Pat, 310; 7 P. L. T. 788. 
(4) 19 Ind. Oas. 498; 45 A. 268; A L R, 1923 All. 
9 7 


271, 
(5) 2 Lah, Le, J. 419. 
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_ The reasoning.in. Nidhiram’s case (1) had 
reference to the facts that.the sale under 
the decree upon'the' first mortgage was in 
:1893, -and that under the -decree on the 


. ‘second mortgage was in 1895, the suit by 
“the second mortgagee having’ been-institut- 
ed in 1894, ‘It was partly directed .to an- 


. Bwering a contention that Art. 134-applied 


to give. the plaintiff 12 years from the date 
of his purchase. On -that point it was 
said: “ The second mortgagee by his pur- 
chase at the sale: in satisfaction of his 
mortgage-debt .cannot acquire any right of 
redemption which he had not as mortgagee.” 


"On the question of ‘Art. 148the only rea- 


soning is this—‘‘ The omission of the.prior 
mortgagee to. include the second: mortgagee 
in his suit bas been “held by this‘ Court 
not to depriva the .second mortgagee of his 
right to redeem: the. prior ‘mortgage but it 
cannot be held thatthis interpretation of 
the .law, which is intended merely to save 
his right as.second mortgagee gives him 
any additional -right or-extends the: period 
during which, under the. law,-he can. sue to 
enforce his rights,” | 

The question is what is the period dur- 
ing .whicb, under the law, a mortgagee can 


‘sue to enforce his right.of redemption. -In 


my opinion that .is stated: prima facie by 
Art. 148. .No'doubt,if.a ‘mortgagee does 
not within 12 years of the due date sue to 
enforce his mortgage.he ceases to be a mort- 
gagee ard in that event the foundation of 
his rightto-redeem will be gone, ‘But if 
within the time allowed by law he does 
sue to enforce his mortgage, let us sey, by 
foreclosure ; if he impleads all proper par- 


- ties (prior encumbrancers are not even 


proper parties when the sole object of the 
suit is to cut off the equity of redemption); 
and if he gets a decree, let us again say 
for foreclosure ; I do not see why he cannot 
thereafter bring a suit for redemption 
without impleading the quondam mortga- 
gor at any time within sixty years from the 
due dateof hisown mortgage, If the. prior 


_ mortgagee ‘has sued to .enforce his security 


without impleadisg the puisne mortgagee 
neither the decree nor the sale (if there is 
one) will affect the right of the second 
mortgagee to redeem. It does not matter 
whether the failure to implead the puisne 
mortgagee is‘explained by ignorance of:his 
existence or .by default or design; and the 
respective dates of the decrees do not de- 
termine the-existence or non-existence ofthe 
‘right to redeem, be 


~ 
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Does it then make any -difference that 
the suit by the second ‘mortgagee was a 
suit for sale? I think ‘not: In-Har Persad . 
Laly. Dalmardan Singh .(6)- Mitter, J., 
said: “The decree obtained “by the first 
mortgagee is valid in-law ..... 
notwithstanding that the:present defendants 
were not impleaded ; . It was, 
however, imperfect, and-tle sale under it 
had the sanie imperfection, the right of the 
defendants to re-open the decree and the 
sale proceedings ‘continuing to’ exist.” 
When in that position a “sale is held under 
the second mortgagee’s deerce. [and such a 
sale is valid and within his rights: Debendra 
Narain Roy v. Ramtaran Banerjee (7)| the 
‘he be :the second 


facie at “all ‘events) the title .of the 
mortgagor at the -date of the “second 
mortgage—that -is, he: géts-tha ‘property 
subject to ‘the first .mortgage: not for all 
purposes-in'the sense“that he-can ignore the 
sale under-the first ‘mortgage (one. cannot 
always ignore transactions -between third 
parties)-but -in the-sense that he becomes an 
owner of: property ‘subject -to -an incumbra- 
nce and thse ‘right to -redeem that 
‘ncumbrance is not custed by ‘the previous 
sale. He cannot claim’as against the first 
mortgagee or “a3 against the purchaser 
under the first decree to ‘gét-or‘to retain 
possession without paying off the incumbr- 
‘ance. Ha can claim'to.get the-property.on 
redeeming ‘the--incumbrance. -He does. not 
have in ‘either case to sue the mortgagor 
for any money or to enforce.any charge for 
the payment of‘money. He has not .got 
a charge and-he may not even'be a-creditor. 
It-is the first mortgagee or his:purchaser 
who can be treated as if his title were no 
more than a charge for money. 
‘Whether and in what circumstances, if 
any, the first mortgagee if he gets into 
possession under his purchase can claim 


‘to lessen- the period prescribed by ‘Art. 


148 by alleging ‘adverse possession is a 
question which does not arise in this case. 
The learned Judge ‘very .properly `fol- 
lowed’ the previous decisions-in this Oourt 
but I think that this case ‘should ba refer- 
red to a Fall Bench. The questicns fcr 
consideration I would state thus: 
Whether Art. .182 applies to this 
case? , | 
~ Whether Nidhiram s cases (1) was rightly 
decided? i ZE 
- (6) 32 O. 891 atp. 903; 9 O. W. N. 728; 1 O. L, J. 


37). 
1) 30 C, 599; 7 O, W, N, 766 (F. B.). 
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Whether ‘the suitis barred by limitation? 
Babus Hira Lal Chuckerbutty and 
Sayamadas Bhattacharjee, for the Appellant. 
~ Babu Surendra Nath Bose IT, for the Re- 
spondents. 
JUDGMENT OF THE FULL 
BENC 


H. 

B. B. Ghose, J.— The facts. of the case 
giving rise to this reference are these: One 
Bainuddin mortgaged a plot of land to the 
defendant No. 1 in 1904, In 1908 he again 
mortgaged this piece of land with another 
- Plot (No. 2 in the schedule of the plaint) to 
the plaintif, Dafendant No. 1‘(who will 
-be réferred to as the defendant) brought 
his suiton his mortgage in 1911 without 
impleading the plaintiff and obtained a 
decree for sale against the mortgagor alone 
on 30th November, 1911. Plaintiff brought 
a suit to enforce his mortgage in 1915. He 
made the present defendant a defendant in 
the suit along withthe mertgagor and a 
. transferee from him. The defendantset up 
his prior mortgage and plaintiff's suit as 
against him was dismissed as the plaintiff 
did not ask for any decree against him. 
Plaintiff obtained the usual decree for 
sale as against the other defendants in 
that suit on ‘8th May, 1915. Dafendant in 
this case put the property mortgaged to him 
‘to sale in execution of his mortgage decree 
and purchased it himself on l5th August, 
1916, and obtained possession. 

Plaintiff afterwards executed :his decree 
and purchased both the mortgaged pro- 
perties on 19th November, 1920, but/obtain- 


ed possession only of Plot No. 2, Plaintiff. 


brought. the suit outof which the appeal to 
-this Gourt arose on 17th July, 1925, for 
_ redemption of Plot No. 1 of the plaint on 
payment of the mortgage-money dueon the 
mortgage of defendant and for possession. 
Dafendant No. 2is a brother of defendant 
No. Land defendant No.3 is said to be a 
tenant under the other defendants.. These 
two may bs left out of consideration. 

Various points were raised in defenca by 
the wriiten statement ofthe firat two da- 
‘fendants. Dafendant No.3 did not appear. 
All the Courts have thrown out the suit on 
the grgand that itis barred by limitation, 
and this question has caused the reference 
to the Full Bench. ! 

All the three Courts concurred in holding 
that the suit.was barred under Art. 132 of 
the Limitation Act purporting to follow a 
decision of this Court in 'Nidhiram 
Bandopadhya v. Sarbeswar Biswas (1), The 
questions referred ‘to the Full Bench 
a16, 
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D Whether Art, 132 .applies to this 
case? > 
(2) Whether Nidhiram's case (1) was 


r 
` 


4 (3) Whether this suit is barred by-limita- 
ion? 

I think it necessary to make some pre- 
liminary observations as to the rights of 
the parties under the circumstances - stated 
above. It seems to have been suggested 
that plaintiff's right has been affected in 
some manner as he did not redeem the 
defendant when he brought -his suit. 
Under O. XXXIV,r. 1 of the Civil Pro- 
cedure Code, a puisne mortgages may sue 
for sale without making a prior mortgagee 
a party tothe suit. No doubt, if he seeks 
to redeem a prior mortgagee in his 
suit for sale, he may make the prior mort- 
gagee a party, anda complete decree may 
then be made asin Form No. 8, App. D of 
the Oivil Procedure Code. But ifa parson 
is joined as a defendant for enforcement 
of theright under a mortgage, he should 
be dismissed from the action as soon as he 
sets up a prior title [see Nilakant Banerji v 
Suresh Chandra Mullick (8)]. The- fact that 
plaintiff's suit on. his mortgage was dismiss- 
ed as against defendant does not affect his 
right-of redemption if it is not extinguished 
ia any other manner, 

When a pusine morigagee is not made a 
party toa suit by the first mortgagee, hig 
rights are not affected by the decree or sale 
thereunder, and the puisne mortgagee has 
still the right to redeem the prior mort- 
gage [Ram Narain Sahoo v. Bandi Pershad 
(y)|. He may notwithstanding the prior 
decres bring a suit on his mortgage 
Debendra Narain Roy v. Ramsaran Banerjee 
(7)]. The rights of rival purchasers when 
the first mortgagee brings his suit without 
impleading the puisne mortgagee, obtains 
a decree against the mortgagor only and 
purchases the property himself and the 
mortgaged property is sold a second time 
at the instance of the puisne mortgagee 
and purchased by himself were considered 
in the case of Gopee Bundhoo Shantra 
Mohapattur v. Kalee Pudo Banerjee (10) 
The purchaser under ethe first decree 
purchases the outstanding interest of the 
mortgagor only and the puisne mortgagee'g 
rights are not affected in any way. It 
should be noted that in the present case the 
puisne mortgagee sesks to redeem as the 


(8) 12 I, A. 171; 12 O. 414; 4 Sar. P. ©. J, 685 


(9) 31 O. 737, 
(10) 23 W. R. 338. 
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Purchaser of the equity of redemption and 
the suit of the plaintiff as against the 
mortgagor was properly constituted, for 
when he brought his suit, the equity of 
redemption of the mortgagor had not passed 


. away from him. There can be no question 


that the plaintiff would have the right to re- 
deem, if his suit is not barred by limitation, 

Now I shall consider the question as 
towhich article of the Limitation Act is 
applicable to this suit for redemption. 
Plaintiff's suit has been dismissed on the 
ground that Art.: 132 of the Act is applica- 
ble to this case, That article refers to a 
Bult “to enforce payment of money charged 
upon immoveable property.” In my judg- 
ment by no straining of language can a 
suit for redemption fall under that article, 
as itis not a suit to enforce payment of 
money. The special article applicable to a 
sult for redemption is Art. 148, which gives 
Bixty years as the period from the date 
when the right to redeem accrues. In this 
case the due date under the first mort- 
gagee’s bond is not in evidence but the suit 
was brought within sixty years of the date 
ofthe mortgage. So if thisarticle is 
applicable there is no question that the 
suit is within time and is not barred by 
limitation. l 

‘But it is said that the case of 
Nidhiram . Bandopaday v. Sarbeswar 
Biswas (1) is authority for the pro» 
position that Art. 132 applies to this case, 
It seems to me that if the facts of that case 
are properly analysed it would appear that 
the learned Judges did not profess to lay 
down any such rule. There the suit on 
the first mortgage was brought on 28th 
March, 1892, and the sale at which the mort- 
gagee purchased was held on 21st March, 
1893. The puisne mortgagee was not made 
a party to the suit. The first mortgages 
sold his interest to another person on 14th 
July, 1893. The puisne mortgagee then 
brought his suit on 6th November,1894, that 
is to say, after the proceedings in the suit 
on the prior mortgage had been brought to 
an end, and himself purchased the pro- 
perty at the sale on 20th July,1885, without 
making the prevtous purchasers a party 
to the suit. In the result the owner of 


‘the equity of redemption not being. im- 


pleaded, the only right that was transferred 
by the decree on the puisne mortgagee and 
the sale thereunder was the right under 
the plaintiff's own mortgage. The’ second 
mortgagee could, no doubt, bring a fresh 
suit against the ownersof the equity of 
redemption to enforce his mortgage, within 
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the period of limitation, which suit would 
be governed by Art. 132 of the Limitation 
Act, But he did not doso. He brougit a 
suit after his right to enforce his mortgag® 
was barred for a declaration of his right to 
redeem the prior mortgage. Tae question 
which the learned Judges wera asked to - 
consider was, whether “the time within 
which the second mortgagee who has pur- 


. chased the property in execution of a decree 


In suit subsequently brought by him 
to enforce his mortgage, or as in this case, 
his transferee, has to bring a suit commenc- 
es, to run from the due date o? the mort- 
gage-debt or from the date of his purchase.” 
They held, andin my opinion rightly, that 
limitation to enforce his mortgage would 
run from the due.date on the mortgage. 
The learned Judges proceed to say:— 
“The second mortgagee, by his purchase ` 
at thesalein satisfaction of his mortgage- 
debt, cannot acquire any right of redemp- 
tion which he had not as mortgagee.” ` 
I think what they meant was, as the right 
to enforce the puisne mortgage was barred 
by limitation, the transferee frcm the mort- 
gagee had no rightin the property to en- 
able hin: to redeem the prior mcrtgage The 
same observation was made by the learned 
Ohief Justice in his order cf references, 
with which I fully agree It is unfortunate 
that the language used by the learned 
Judges in Nidhiram’s case (1) lends itself 
to misconstruction if dissociated from the 
facts of the case, But I think they never 
meant to lay down a rule of limitation for 
an action toredeem which is nos warranted 
by the provisions of the Limitation Act. 
It seems to me what they intended to say 
was that the plaintiff had no subsisting - 
right to redeem. 

I do not consider it necessary to elabo- 
rate the discussion but it seems to me when- 
ever asuit for redemption is brought by a 
person entitled to redeem against a mort- 
gagee, Art. 148 of the Limitation Act and 
no other article applies to it. 

Ihave now only to refer to Fisher on 
Mortgages (para. 1448) cited by the learned 
Judge who first tried the case in second 
appeal. The learned Ohief Justice 
pointed out the reason why in England 
the mortgagor is a necessary party to a 
suit by a puisne mortgages to redeem 
prior mortgagee, The cases cited in Fisher 
show that the reason of the rule that if a 
puisne mortgagee seeks to redeem, he 
must foreclose all subordinate rights includ- 
ing the ultimate equity of redemption, 
is that the right to redeem of those persons 
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would otherwise remain open, thus- expos- 
ing the prior mortgagee to another suit. 
Where, as in this case, the puisne mort- 
gagee has already obtained a decree on his 
mortgage, he is entitled to redeem a prior 
mortgagee in asubsequent suit. The law 
in England is thus stated in Fisher on 
Mortgages (para. 1693) “the second or other 
puisne mortgagee may foreclose those sub- 
sequent without joining those prior to 
themselves for the latter can suffer no 
damage. The subsequent mortgagees, it is 
true, are left without the opportunity of 
redeeming all prior to them inthe same 
suit.” 

The answers I propose to the questions 
' put to us are — 
_ (1) No. Art. 148 is applicable. 
. (2) Nidhiram’'s case (1) was rightly decid- 
ed on its facts. If, however, it is supposed 
‘that it was decided in that case that a suit 

for redemption such as thisis governed by 
= Art. 132, then it was wrongly decided. 


(3) The suit is not barred by limita-. 


tion. 

The case has been referred to this Bench 
for final decision. But the suit having 
been dismissed on the ground of limitation 
the other issues raised in the case have not 
been decided by the Oourt below, and no 
other question was argued before us. 
ofthe parties, however, examined any wit- 
ness at.the trial, The questions, therefore, 
which now requiredecision are covered by 
Issues Nos.4 and 5 and the case should 
be remitted to the trial Oourt for decision 
of those issues. Reference may be made 
to the case of Umes Chunder Sircar v. 
. Zahur Fatima (11), Sukhi v. Ghulam Safdar 
Khan (12) and Jnanendra Nath Singh Roy 
v. Shorashi Charan Mitra (13), regarding, 
the rights of the parties subsisting under 
their respective mortgages. 

The defendant has claimed to redeem 
the plaintiff in his turn and his right to 
redeem the plaintiff would depend on the 
question as to the preferential right to the 
equity of redemption under the respective 
sales held under the decrees obtained by 
the parties on their mortgages. In decid- 
ing that question reference may be made 
to the following cases: Gopee -Bundhoo 
Shantra Mohapattur v. Kalee Pudo Banerjee 


ay 171. A.. 201; 18-G. 164; 5 Sar. P. O. J. 507 


(12) 65 Ind. Cas. 151; 48 I. A. 465; 43 A. 468; 26 O. 

|W, N. 279: (1921) M, W. N. 445; 14 L. W., 162; 42 M. 
L, J. 15; 30 M. L. T. 175; 24 Bom. L: R. 590; A. LR. 

1922 P. O. 11 (P. 0). ` 

a9) 69 Ind. Gas. 759; 490, 626; A. I. R, 1922 Qal., 


t 
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(10), Dergopal Lal v.: Bolakee (14) and Ram 
Narain Sahoo v. Bandi Pershad (2). Tf the 
defendant: is held entitled to redeem he 
would beable to do so on payment ofa. 


- proportionate part of the moi tgage-money 


chargeable on Plot No. 1, as- the plaintiff 


has himself purchased a portion of the pro-' 
perty under his mortgage viz., Plot No. 2, 


It would then be necessary to take evi- 
dence as to the “respective values’ of the 
two plots. Thə case should be finally de- 
termined by the trial Oourt after. taking 
into consideration all the ` circumstance- 


es. : ) l 

The appellant must get his costs of the 

, Becond appeal to this Court of the Letters 
Patent Appeal and of this Reference. 

Rankin, C. J.—I agree with the judg- 
ment of Mr. Justice B. B. Ghose and have 
only to make clearthat theobservations made 
by me in the Order of Reference are to be 
taken to be superseded by this. judg- 
ment. . 

C. C. Ghose, J.—I agree with the 
judgment delivered by Mr. Justice B. B. 
(those. 

Buckland, J.—I also agree, 

Mukerji, J.—I also agree, 

A. Order accordingly. 


{ 


(14) 5 0. 269. 
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Chunder Ghose Kr., 
TOTA MEAH CHOWDHURY AND orares— 
APPELLANTS 
versus 


EMPEROR—Oppostre Parry, | 

Criminal Procedure Code (Act V of 1898), ss. 162, 
236, 239—Penal Code (Act XLV of 1860), ss. 147, 155, 
304—Several accused—Joinder of alternative charge 
against one, legality of—Joint trial for offences under 
ss. 804 and 147, legality of —S. 162, scope of. 

Where several accused persons. are tried 
together for rioting it is not illegal to have an 
alternative charge against ong of those accused 
persons under s. 155, Penal Code. [p. 140, col. 2,] 

Where it is doubtful whether an ‘offence under . 
s. 304, Penal Code, was committed during a riot or 
afterwards, the charges under ss. 304 and 147 
Penal Code; should go to the Jury in the same 
trial as it is entirely for the Jury to say whether 
the offence under s. 304 was committed during the 
riot or afterwards. [p. 14], col. 1.] 

Section 162, Criminal Procedure Oode, does not 
apply to statements made by accused persons them. 


selves, [p. 141, col. 2.] 
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Tt would ba going beyond the intention of s. 162, 
Criminal Procedure Oode, tolay down that a Police 
. officer in charge of an investigation is not at liberty 
toexplain his conduct by making a statement that 
he did not receive any information to a certain 
effect during his investigation. [p. 142, col. 1.] 

Moassrs. A. K. Fazglal Hug and Debendra 


Narain Bhattacharjee, for the Appellants. 


~- Messrs. Khondkar and Sachindra Nath 
Banerjee, for the Crown, > 

Mr. Sailendra Mohan Das, for the Re- 
spondents, 


JUDGMENT. 

Rankin, C.J.—In this case ten per- 
sons were put upon their trial in connexion 
with a riot ofa familiar type. The com- 
plainant Nidon Nath maxes the case thaton 
6th November, 1927, he and certainsrelations 
went to cut paddy from plot No. 273 when the 
aczused armed with lathis (excapt Mahatab 
who had a pointed mooli and accused No. 1 
Tota Msah Ohowdhury who was carrying a 
stick) came and objected to the cutting of 


the paddy. The cass is that’ after .the- 


accused Yakub had seizad the sickle from 
Nidon, and Moizuddin had seized -the 
sickle from another person of the com- 
plainant’s party they began bəating 
Nidon that one Pachikul Huq or Pachu 
came up and reproved the accussd where- 
upon Tota Meah Ohowdhury accused 
No 1, who was coming up from the rear 
ordered his son Mahatab, accused No. 2, to 
kill Pachu; and that thereupon Mahatab 
drove the mooli hə held ‘into the stomach 
of Pachu near the navel, in consequence 
of which injury the man afterwards died. 

- It appears that there had been litigation 
between the ‘complainant and Tota Meah 
about this plot and it appears also that 
when Pachu had been taken away to a 
certain house and then taken thence to a 
hospital, at about 6-45 on the following 
morning he made a dying declaration. He 
made another a little later on at about 
8 o'clock. At the same time Nidon and one 
Kholu went to the thana and lodged a com- 
plaint, and a cross-complaint by one Jamir- 
uddi was lodged-against.the party of the 
complainant. 

“Tae defence-case is that there was -an 
occurrence, that the occurrence was on a 
different field altogether and,-in particular 
‘that the man Pachu died, not because accus- 
ed No.2 oraccused No. 1 had anything to do 
with the matter—the, defence case is that 
they were not there—but because another of 
the accused, namely, Moizuddin,accused No. 
4, hada pointed bamboo and on this being 
used against him he picked it up and threw 
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it as a missile: that Moizuddin does not 
know whatthe result of this missile was 
but thinks no doubt, that is the way in 
which Pachu met his death. ; 
That is in.the simplest-terms the: case ‘oz 
either side. l 
The learned Judge has devoted a-good 
deal of labour and time toa description of 
the case for the prosecution and the case 
for the defence. He has gone through the 
documentary and oral evidence and has 
endeavoured as best as he could to put the 
case of either side forcibly and clearly to 
the Jury and we hava in this appeal been 
invited to interfere with the unanimous 
verdict of the Jury because of some ning 
objections which have been very ably urged 
by Mr. Fazlul Haq on behalf of -the appel- 
lants. I propose quite shortly to-go through 
each of those objections and to state my 
view upon them. | 
I should have mentioned that the Jury 
found accused No. 1 guiltyin respect of 
Pachu's injury under s. 326 read with s. 109. 
They found Mahatab guilty under Part 1 of 
s. 304. These accused No. 1 and the remain- 
ing accused have all been found -guilty 
under s. 147, ; l 
The firat objection is to the joinder of the 
charges in the present case. It is said that 
it was wrong in this case to charge ‘the 
first accused alternatively under ‘s. 155, 
Indian Penal Oode. It is not hare disputed 
that if the man had been tried by himself the 
additional charge under s. 155 would have 
been within s, 236, Criminal Procedure Code 
but it is said that if these persons were all 
being tried together the section waich has to 
be regarded is s. 239 and that ander s. 239 
there is no provision made by which accus- 
ed No. 1 in.addition to being charged with 
rioting and other charges arising out of the 
riot could be charged in the alternative 
under s. 155, I cannot see shat there is 
any necessity to read ss. 239 and 236, in such 
a way as to produce that result. In this 
particular case accused No. 1 has not been 
convicted under s. 155. The question, there- 
fore, is a pure question whether the trial is 
vitiated by the joinder in the alternative of 
the charge under s. 155, and I must flatly 
refuse to lay it down that where accused 
persons are being tried together under 
s. 239 itis not possible to have an alternative 
charge against one of those accused per- 
cons. I sseno necessity whatever to read 
this section in that manner. Section 233 
deals with the question of what charges a 
single person may:be made to meet “and it 
says that in certain cases whereitis douht- 
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ful which offence he has committed you may: ~sence, 


charge him, with alland you may charge 
him also in the alternative. The’ ‘object of 
s. 239 isnot to say what, charges a man 
may be called upon to meet but to'say what 
persons may be charged and tried together. 
Isee no difficulty at all in that matter. 
Again, it is said that a charge under 
ss. 147 and 304, Indian Penal Code against 
accused No. 1 could not be brought under 
s. 236 or 239, Criminal Procedure Code. The 
ground of this objection is that.the charge 


under s. 304, according to the charge of 


the learned Judge, might be independent 


altogether of the charge under s.:147, be-' 


cause: although. the prosecution case was 
that this injury on Pachu arose at the end 


of the riot and out of the riot ‘still the — 


learned Judge pointed out to the Jury that 
it was possible for them to take the .view 
that the riot.had entirely finished and that 
this killing was. after the riot was ‘over, It 
seems to me that in a case of this. character 
it is quite right that these charges should 
goto the Jury in the same trial. It is 
entirely for the J jury to say whether they 
were out of the riot and incidents of the 
riot or. whether one followed upon the other, 
and I cannot. agree that there is any 
difficulty in theory any more than in practice 


in the course which has been: adopted. 


during this trial. 

As. regards the. second Gia an taat 
has reference to what is called a naraji 
petition or petition of objection toja Police 
report to the effect that Jamiruddin’s com- 
plaint was a false complaint. What is said 
is that this. naraji petition is relied upon a 
good deal by the learned Judge in. his 
charge to the-Jury because it is a story told 
on.the part of the. accused and in, various 
respects.the defence set up in the present 
trial is-not exactly what was set upi in that 
petition. The objection. is that this peti- 
tion was not properly proved. The witness 
n witness No. 9 who was a mukhtear. He 
sal 

“I was the mukhtear for the accused in 
the lower Oourt in this case, Jamiruddin 
filed a counter-case to this. After Police 
investigation, a naraji petition was filed. 
This naraji was written by the mohurrir of 
Babu Bangal Oh. Sen,” 

and the writing of the ee ir was 
identified by the witness, The: witness 
continued: 

“The patition was written and read over 
to the accused.” 

In cross-examination he said: 

“The petition was not [an in my: pre- 
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One of the accused, I do not remem- 
ber which, handed it to me,’ 

and itis said that because of this it is- 
not sufficiently proved that tbis naraji 
petition in the counter-case emanated from 
the parties in the dock. It seems- to me 
that if it was going to be maintained. that 
this naraji petition which was said to have 
been written and read over to the accused. | 
was not a petition of the. parties 


in the dock that suggestion should 
have bsen carried’: much further in 
the cross-examination than it was; and I 


am not.of opinion that there is any: reason 
why this petition should not be used by. 
the learned Judge in the way it was 
used. 

The third objection has reference to the 
way in which certain dying- declarations 
were spoken to by witnesses Nos. 7 
and 8 for the prosecution; but this 
objection has not been pressed and it 
is not necessary to go into that matter. 

Then comes what is the most difficult 
of the points which have not been raised 
on behalf of the appellants. P.: 
W. No. 20, the Sub-Inspector of Police, 
gave evidence in chief and he gave his evi- 
dence about the arrest of Tota Meah and 
how the other eight accused appeared in 
Court after service of certain process. Hie. 
then said this: 

“During investigation I met! Tota Meah 
several times and he was looking-after the 
ease of Jamiruddin during thé time that he. 
was released on bail. Tota Meah did not 
say to methat Moizuddin gave the fatal 
dlow-and not Mahatab. I got no such story. 
at all during investigation.” 

The objection taken tothe admissibility: 
of this evidence is that it offends against 
s. 162, Oriminal Procedure Code. So far as 
thestatement about Tota Meah is concern- 
ed, it is the law of this Court that s. 162 is 
not intended to apply to statements made 
by accused: persons themselves. I was a 
party to one decision in which that 
was laid down, and‘on that footing it 
does not seem to me that any objection 
can arise out of s, 162 so far as regards 
Tota Meah, There remains the simple 
sentence “I got no such story at all. during 
investigation.” Now, so far as any 
cf the accused is concerned the same 
reasoning will apply as" applies to Tota 
Meah’s case; but it may be said that this 


‘general statement that no such story at all 


was obtained during ‘investigation has in- 
ferentially reference to- any statements 


made to si Police by persone other wan 


i42 
the accused in the course of the investiga- 
tion commenced upon Jamiruddin's com- 
_ plaint—a complaint which really had 
reference to the same occurrence as the 
present case refers to. Section 162 is always 
difficult to apply, but it does seem to me 
that it would be going beyond the im- 
mediate intention of 8.162 to lay down that 
` a PoliceOfficar in charge of ansinvestigation 
was not to be at liberty to explain his con- 
duct by making such a statement as that 
“at the time I did so and so 1 had re- 
ceived no information to such and such an 
effect.” aa 

If that were to be laid down on the 
ground that inferentially it has reference 
to the statement of a witness before the 
Police I think not only would s. 162 in 
its intention ‘be much exceeded but it 
would be practically impossible to dojustice 
at all. In the present case the position. 
was that atthe Sessions trial evidence 
was led forthe defence in rather peculiar 
circumstances to show that the death of 


Pachu was due tothe act, not of accused 


No. 2, but of accused No. 4; and‘ in these 


` -gircumstances naturally, the investigating 


officer would want to explain why a charge 
was not brought against accused No 4 as well 
as against accused No. 2. He would want it 
to be made clear that so far as he was 
concerned he was doing his ordinary duty 
properly and without bias against one of 
the accused rather than another, Again, 
the fact that this defence was put forward 
late is a fact which appears on the record 
itself, and it appears to me that it would 
be a legitimate comment upon a defence 
of this character to point out that the first 
‘time that it was heard of was at the 
last stage. 

I have considered carefully the question 
whether assuming for the sake of argu- 
- ment that some of these witnesses may have 
: stated to the Police that the blow was 
` caused by Moizuddin, the defence were 
prejudiced in the sense that they had no 
means of bringing that fact out, What 
is put to us is that after this statement 
~ by the Sub-Inspector the defence would 

not care to call any person as a witness 
who had stated fb the Police that the blow 
was given by Moizuddin, Let us consider 
that, because if that can ‘be made out no 
doubt it would be a matter which would 
require very great consideration. If it is 
| true that the defence had witnesses who 
had stated this to the Police why should 
not the defence have called such witnes- 
ses? I£ they called such witnesses and 
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if the prosecution were minded to set up 
against them that they had not told this : 
to the Police, it would have been the duty 
of the defence to cross-examine this par- 
ticular Police Officer when he was giving 
his evidence. Nothing can be more clear 
than that the Police Officer, having given 
such evidence as that, would have been 
subject to cross-examination by having it 
put to him straightaway that ‘it’ was not 
true that he got no such information, and 
if any body then had endeavoured to use 
s. 162 to hamper the defence it would clearly 
have turned out that either the position 
was thats. 162 prohibits the Oourt from 
letting the evidence be given in chief or 
else it permits the Gourt to allow the 
question to be put in cross-examination.. . 
I am. not satisfied that there has been 
any miscarriage of justice in this matter. 
The fifth objection is to certain passages 
in the charge where the learned Judge is 
endeavouring to state forcibly and reason- 
ably the case for the prosecution. The 
objection is that the learned Judge describ- 
ing the prosecution case referred to Tota 
Meah being a person who was steeped in 
litigation from his youth and always get- 
ting into squabbles of a land-grabbing 
character. That really is the point. of the 
remark. In this case it seems to me to 
be quite legitimate. Nobody: is saying 
that because Tota Meah was given to hav- 
ing disputes about lands the Jury are to 
assume that he was coming on this land 
armed with a lathi and that, therefore, he 
would likely be guilty of this particular 
offence. What the learned Judge was deal- 
ing with and what the prosecution case 
was dealing with was the question as to 
the probability whether one plot of land 
or the other plot of land was the subject- 
matter of dispute, and in tne course of 
that question we have to consider what 
the parties were doing. Various s. 145 
cases aud go on come into question, I 
am not ab all satisfied that because the 
learned Judge said that the pros:cution 
case was that this was a man ‘who was having: 
squabbles about land that would in any 
way mislead the Jury for the purpose in 
question ! . 
In the same way comments is made that 
the learned Judge says that there is no- 
thing in the evidence that directly points 
to any connexion being possible between; 
the statement made by the deceased in . 
the dying declaration and the statement 
made in the first Information Report which 
was lodged by Nidon and another at the 
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hana, but the objection there; 1 think, 


depends entirely on taking the learned’ 


Judge's words too much at the foot of the 
letter. It is said that if you look into 
the evidence you will find that one man 
if not two were with the deceased at the 
time he received the injury and heard 


his version of what had happened. It. 
. is said that Nidon had had an opportunity . 
of meeting this man and that, therefore, . 


it is not impossible that the deceased 
with a sharpened bamboo run, into ‘his 
stomach had by means of these other 
, people done something to induce Nidon 
and his companions to tell thesame story 
at the thana that he had been telling about 
the matter. Whatthe learned Judge says 
is that there is nothing in the! evidence 
which directly points to any. connexion 
between those two things being! possible. 
Of course, anything is possible in the 


widest sense of the words. What the learn- - 
‘ed Judge really means is. there is no sub- ` 


stance in the evidence directly | pointing 
to that event. It does not mean merely 


that there. is no evidence that ithe two 


things are in some way connected ; what 
he says is that he does not see anything 
in the evidence which gives a basis for 
suspicion of any such connexion. I do 
not think that any Jury would be mis- 
led by those remarks by the learned Judge, 
particularly in a case which was thoroughly 
well fought out, | 

Then again, in the charge the learned 
Judge has in two places enlarged upon 


the fact that in. the counter-information | 
there is no story to the effect that at the. 


end accused No. 4 Moizuddin pickéd up the 
bamboo and threw it and, that iin that 
way -Pachu' was killed. In the course of 
his charge he says that not only is that 
not inthe counter-information but; Pachu's 
name is not there mentioned at ‘all. As 
‘far as Pachu’s name is concerned, itiappears 
that in an altered form it was there. The 
substance of what the learned Judge is 
_ Saying is that the story told by the:defence 
is not’ to be found in the counter-infor- 
mation at all. Very natural mistakes about 
these: names which are frequently spelled 
differently seem to me to be entirely 
innocuous. : E tual 

In the same way I cannot discover that 
there is any objection in the passage in 
the charge where the learned Judge says 
that his view or rather that a véry pos- 
sible view in his‘opinion is that the pro- 
secution story is weak because it has not 
got a satisfactory ending and the defence 
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| Story -ig weak .beeause it has not got a 


satisfactory - beginning. By this he means 
that it is difficult to make out from the 
defence. version exactly how these parties 
were supposed, to. be facing each other 
-according to the defence in field No, 417. 
Our attention has. been called to the evi- 
dence of the third witness for the de- 
fence and the statements made by Yakub 
under s8. 342, Criminal Procedure Code, and ` 
I am bound to say that having read those 
statements it still seems to me to be a 
reasonable criticism which the learned Judge 
left to the Jury. I would point out that 
the learned Judge most carefully express- 
ed himself while putting the matter before 
the Jury. Isee no objection to it, ; 


We then come to the question whether 
or not the: charge of abetment of culpable 
homicide against Tota Meah was properly 
left to the Jury. Asa matter of fact, the 
Jury have carefully considered this ques- 
tion because we know, that they brought. 
jn a verdict of guilty against Tota Meah 
under s. 326 read with s. 109; and objec- 
tion is taken to one passage in which the © 
learned Judge says: “The order, if you 
delieve it, was to kill Pachu,” and itis said 
that whereas witnesses say that Tota Meah 
shouted to his son “kill the sala”, other- 
witnesses say “beat.” The very expres- 
sion objected to contains the caution by 
the learned Judge “it you believe it,” and . 
it is said that ifthe learned Judge had 
been more elaborate and had pointed out 
that the word “beat” was a possible transla- 
tion of the vernacular word as used by 
some witnesses, it is possible that the Jury 
if they convicted at all, would have convict- 
ad under s. 324 read withs. 109. Having 
regard to the facts of this case and the 
character of the case which the J ury have 
unanimously believed I: do not think that 
there wasany cause for the learned Judge 
to have been more elaborate than he was, - 

The Jury carefully considered this queg- 
tion. They had the evidence before them 
and they have come to the conclusion that 
at the time the intention of Tota Meah wag 
such as to justify a conviction unders. 396 
Indian Penal Code.. In my judgment while 
this case requires a good deal of anxious con- 
sideration, the charge to the Jury was extre- 
mely careful, laborious and able andthe J ary 
have been unanimous, and it appears to me 
that this appeal must be dismissed. 


The appellants who are on bail 
surrender to their bail~bonds and arise 


the remaining portion of the. sentences. 


7 


jit 
imposed on them and appellant No.-1 will 


now pay the fine. 
C, C. Ghose, J.—I agree. 


A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE No. 1832 
i or 1926. 

August 10, 1928. 
Present:—Mr. Justice Page and 
` Mr. Justice Mallik. 
Firm BUNSHIDHAR-DURGA DAS 
DUTTA—PLAINTIFF—APPELLANT 
versus < 
ISHAN CHANDRA CHATTERJI— 
DEFENDANT-— RESPONDENT. 
Landlord and tenant—Option for renewal—Failure 


of lessee to exercise option within reasonable time~ > 


Landlord's right to eject. 
Where a lease deed gave an option to the lessee 
to take a new settlement on the expiration of the 
- term of the lease, but the lessee failed to exercise 
his option either on the expiration of the term or 
within a reasonable time andthe landlord sued to 


eject him: 

Held, that the lessee was not entitled to resist 
the landlord's claim for possession. 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Alipur, 24- 
Parganas, dated the 25th of May, - 1926, 
affirming that of the Munsif, First Court, 
Sealdah, dated the 18th of February, 1924. 

Messrs. D. N. Chuckerbutty, Ajyendra Nath 
Dutt and Rabindra Nath Ghose for the 
Appellant, 

Mr. Panna Lal Chatterjea for the Respond- 


ent. 


JUDGMENT. 

Mallik, Ja—This appeal arises out of 
a suit for ejectment on the ground of 
expiration of the term of a written lease. 
The plaintiff's claim was resisted on the 
allegation that in the lease under which 
the defendant held the land there was a 
covenant for renewal.on the old terms. This 
defence found favour with the Oourts 


below and the Cotrts below. dismissed the- 


plaintiff's suit. The plaintiff has appealed 
to this Court. 
"The passage in the lease on the strength 
of which the defendant wanted to resist the 
plaintiff's claim runs thus: “On the 
expiration of the term written inthis potta 
you will take a new-.settlement. but if for 
any reason a new settlement be not possible 
\ 
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youshall at your own.expense remove- thd, 
rooms etc., etc.” This. clause in the document 
may show that if the defendant had any 
right totake a new settlement of the land,he 
was to take a new settlement on the expira- 
tion of the term written in the potta which 
term expired on the 16th January, 1922, 
The defendant,however, did not exercise his- 
option of taking a new settlement when 
this term expired nor did: he exercise that 
option within a reasonable time because 
it appears that. he did not offer to take a 
new settlement for ten. long months alter 
the lease had expired and until the action. 
fcr ejectment had actually begun. The. 
defendant not having exercised his option. 
to take anew settlement of the land either- 
on the expiration of the term of the lease 
or within a reasonable time after expiration 
thereof was not, in our judgment, entitled 
to resist the plaintiff's claim for Khas. 


< possession. In that view of the matter the 


appesl must be allowed with costs.. 

Page, J.—I agree. It must not be 
taken, however, that we should hold in the 
circumstances obtaining in this. case that 
the clause in. dispute would create an: 
option for the-defendant to renew the lease. 
for two years or seven years or ten years: 
or twelve, years. or any term. It is, how- 
ever, unnecessary ito construe the clause 
having regard to what has fallen from my 
learned brother. The case will be returned 
to the trial Oourt' for the issues as. the 
amount of mesne profits and of the com-« 
pensation (if any) for fixtures to ba 
determined according to law. The defend». 
ant-respondent must vacate the premises: 
within three weeks from to-day subject to. 
such further extension (if any) as maybe 
granted in the discretion of the trial Oourt 
on application duly made to such Oourt. 
within the three weeks, 


A, Appeal allowed, 
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MADRAS HIGH COURT. 
Crvit Revision Perron No. 835 or 1927.. 
September 22, 1927, 

Present :—Mr. Justics Curgenven. 

M. O. UMAR UDUMAN THARAGANAR 
~~ PETITIONER 
VETESUS 
MOIDEEN PILLAI SAHIB— 

RESPONDENT, 

Madras District Municipalities Act (V of 1920), 
s. 808 (2) (b)—Rules for Decision of Election Disputes. 
r. 11 (c)— Rules for Conduct of Elections, rr. 15, 17— 
Misconstruction of rule by Election Court—Omission ta 
find consequences of violation of rule—Interference 
—-Hevision—Civil Procedure Code (Act V of 1908), 
s 115. 

Where an election rule is reasonably open to two 
constructions, an Election Court which takes one 
view rather than the other, does not act with 
materia! irregularity in the exercise of its jurisdic- 
tion nor assumes jurisdiction which it does not 
possess. [p, 145, col. 2] 

Rule 11 (e) of the Rules for the Decision of Dis- 
putes a3 to the validity ofan election to a Munici- 
pal Council enables a Judge to declare an election 
void if she result of the election has been material- 
ly affected by any non-compliance with the provi- 
sions ofthe Actorthe rules made thereunder. [p. 
146, col. 1.] 

The important aspect of the matteris that the 

. result of the election should have been 
materially affeated by an irregularity and if there 
is no consideration of the question whether the 
result o2 the election would have been different if 
the rule alleged to be broken had been complied 
with, there is material irregularity and the High 
Qourt will interfere in revision under s. 115, Oivil 
Procedure Code. [p. 146, cols. 1 & 2.] 


Petition under s. 107 of the Government 
of India Act and s. 151 of Act V of 19049, 
praying the High Oourt to revise an 
order of the Oourt of the Subordinate 
Judge, Tinnevelly, datedthe 25th July,1y27, 
and passed in O P. No. 55 of 1926. 

Messrs. T..Rangachariar, V. N. Venkata 
Varadachari and R. Gopalachariar, for the 
Petitioner. i 

Messrs. T. M. Krishnaswamy Iyer and 
. K. Gopalaswami Iyengar, for the Respond- 
ent. 

JUDGMENT.—The petitioner applies 
to have revised an order of the Subordinate 
Judge of Tinnevelly declaring his election 
as Councillor for the Kila Viraraghavapuram 
ward ofthe Palamcottah Municipality, which 
was heldon the 25th of Saptember, 1926, 
invalid and directing thata fresh election 
snould be held to elect a Councillor. 

Toe pətitioaer in that application, now 
the respondent, alvanced six grounds for 
unseating his opponent, The learned Sub- 
ordinate Judge rejectsd five of them but 
upon the sixth, which was in point of order 
the first held that the election was marked 
py irregularity which materially .affected 
ite The substance of that ground relates 
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to the construction of r. 15 of the Rules 
for the Conduct of Elections of Municipal 
Councillors, According to that rule, if a 
voter is unable to read the ballot paper 
or to make a cross thereon, and applies for 
assistance in doing so, the polling officer 
shall read it for him and, if so required 
mark the ballot paper according to the 
directions of the voter and give itto him 


. to put in the ballot box. The contention 


or their agent 


the Act. 


on behalf of the ‘respondent was that, in’ 
applying the provisions of this rule, the 
polling officers marked the ballot papers 
secretly and without allowingthe candidates 


‘or their agent to see how the marks 


were made, and that that was in contraven- 
tion of the rule which, properly construed 
required that they should: perform these 
functions in the presence of the candidates 
The learned Subordinate 
Judge has adopted this latter construc- 
tion and Iam asked to accept this civil 
revision petition on the ground thatit is 


` erroneous. 


I have heard a good deal of argument: 
upon the merits of this question and it 
seems clear that the rule is reasonably’ 


open either to the one construction or to 


the other. I have come to the conclusion,’ 
however, that in attaching to it the signifi- 
cance which he did, the learned Subordi-, 
nate Judge has neither acted with material 
irregularity in the exercise of his jurisdic-, 
tion nor assumed jurisdiction which ‘he 

did not possess. It was merely a matter 

of the construction ofa legal provision and 

in a similar case, Appaya Gounder v. Sheik 
Dawood Sahib (1), which. was decided by 

the learned Chief Justice and Phillips and. 
Kumaraswami Sastri, JJ., wherea similar 

question arose, this was the view taken, 

The question there was whether the failure 

of a polling officer to initial a ballot paper 

which was subsequently properly marked 
by the voter rendered that ballot paper 

one which was not ‘duly marked’ within 

the meaning ofr. 17 (1) of the rules above 

referred to, The Court which held the 
election enquiry decided that the ballot 

paper had not been duly marked and upon ° 
that the learned Chief Justice remarks : 

“It is unnecessary to express any opinion ` 
as to whether that view was right or whe- 
ther that was wrong. Lincline to the view 
on the whole that it was right, but it 
does not matter because that is one of the 
matters that is cast upon the learned 
Judge to decide by therules framed under 
There is no question of 
(1) (1927) M, W. N. 842, 
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jurisdiction or of acting illegally. He had 
@ point of construction before him and he 
decided it tothe best of his ability. It 
. seems to me that no point under s. 115, 
Oivil- Procedure Code, can possibly arise.’ 

There is another case Makam Chandra- 
yudu v. Madasu Pedda Rangappa (2) decid- 
ed by Phillips, J., in which the question 
arose of the construction of r, 15 but in 
the converse manner to that in which it 
arises here. It is true that disagreeing 
with the construction placed upon it by 
the lower Ovurt the learned Judge re- 
versed the order, acting under s. 115, 
Oivil Procedure Code. I do not find, how- 
ever, from the judgment thatthe question 
whether jurisdiction was involved, was 
brought to his attention. I am clear my- 
self that’ it is not involved herein the 
way, for instance, itenteres into the deci- 
Sion which was-the cause of the civil revi- 
sion petition in Kokku Parthasarathy 
Naidu v. Chintalachervu Koteswara Rao (3). 


- In that case the Judge making an enquiry’ 


- under s, 57 of the Local Boards Act entered 
into the question whether the President 
-ofa Taluk Board had been duly appointed 
: a8 a member of that Board by the Govern- 
ment, and it was held that in so entering 
‘into the question, he acted wholly without 
jurisdiction and that the High Court could 
-interferé in revision under s, 115, Oivil 
Procedure Code. My conclusion according- 
_ly is that on this part of the case I am 
in revision bound by the decision of the 
: learned ‘Subordinate Judge and that it 
~ cannot be questioned now. 

There is, however, a further point and 
it relates‘ to the terms of r. 11 (c) of the 
` Rules for’the Decision of Disputes as to the 
~ validity ofan election, That rule enables 
a Judgeto declare an election void if the 
‘result of the election has been materially 
affected: by any non-compliance with the 
. provisions of the Act or the rules made 
thereunder. From the manner in which 
the rule is drafted one would suppose that 
the important aspect of the matter is that 
‘the result of the election should have 
been materially affectad by an irregularity 
rather than that there was a mere non- 
< compliance with the provisions of the Act 
‘or the rules. In his order the learned 
‘Judgé, no doubt, purports to record a 
finding upon this point because in para. 15 
he says: 

(2) 106 Ind. Cas, 129; 26 L. W. 533; 53 M. L.J. 655; 
. 39 M. L. T. 456; A, I. R. 1927 Mad. 1000. . 

(3; 78 Ind. Cas. 98; 47 M. 369; 26 M. L. J, 20); 
oh W, 402; (1924) M, W, N. 272 ATR, 19% Mad. 
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“ Considering the large number (about 
406) of illiterate voters whose votes have 
been marked in the above manner by the 
polling officers, it is impossible to hold 
that the result of the election has not 
been materially affected by the recording 
of such votes. I find that the irregularity 
in this respect has been such asto affect 
the validity of the whole election.” 7 

-Againin para. 17 he records his finding 
that the irregulsrity found was one which 
had materially affected the result of the 
election. But althotgh there are these 
findings, there is no clue whatever tothe 
judicial grounds upon which they were 
based and reading the judgment I am inclin- 
ed to draw the conclusion that the Court 
considered that the irregularity ipso facto 
materially affected the result of she election. 
There is no trace in it of an endeavour 
to ascertain whether the result of the 
election would in point of fact, have been 
different if therule as construed by the ° 
lower Court had been adhered to. The 
necessity has more than once been emphas- 
ised of a properly based finding upon this 
question, as for instance in Palaniappa 
Chettiar v. Krishnaswami Chettiar (4), 
where-the learned Judges say : 

“The real question, therefore, which the 
lower Oourt had to put to itself was, suppos- 
ing that the rule now found to have been 
broken had not been broken and the 
nomination proceedings had been conduct- 
ed by the proper authority properly con- 


. stituted under r. 32, would the result, name- 


ly, the petitioner’s nomination, have been 
different” 7 ; 

And s0, here the question,therefore, which 
the learned Subordinate Jud ge had to put 
to himself was whether the result would 
have been different had the polling officers 
recorded the votes in the presence of the 
condidates or their agents. ‘Tne same point ` 
is emphasised in Vadamalat Tiruvanatha 
Sevuga v. Srirama Desikam Iyengar (5). 
Assuming, therefore, as I must, that he 
has not applied his mind to this question, 
I must conclude that he exercised his 
jurisdiction with material irregularity, and 
therefore, these proceedings are revisable 
under s. 115, Civil Procedure Code. 

Mr. T. M. Krishnaswamy Iyer for the 
respondent desires to address to me an 
argument which is neither to be found in 
the original petition nor in the judgment 


(4) 90 Ind. Cas. 368; (1925) M. W. N. 159; 48M. L. 
Mad. 877; 22 L. W. 429. 
) 101 Ind. Cas. 100; 52M. Lad, 309; 25 L, W. 453; 
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.of the lower Court to the effect that the 
ballot papers marked “in the circumstances 
described in this case were not duly 
marked with advertence to r 17 (1) and 
must, therefore, be excluded, in which 
case, without doubt, room would be given 
for the contention that the result of. the 
election had been materially affected. I 
cannot myself entertain this argument, 
because it would involve me in a positive 
finding on the first part ofthe case, wha- 
ther the lower Court was right or wrong. 
I have accordingly come to the conclusion 
that the only course that I can take—and 
I take it on the ground that the case was 
not completely dealt with—is to remand it 
to the lower Court for a fresh finding upon 
the issues whether the election was mater- 
lally affected by the irregularity found and 
for disposal accordingly, no further evi- 
dence being adduced. 

The civil revision petition is according- 
ly allowed. Costs to follow the result. ` 

In a memorandum of objections the 
respondent has contended firstly, that hs 
should be declared duly elected which, of 
course, cannot be done in the circumstances 
and, secondly, that the finding of the learn- 


ed Subordinate Judge on grounds Nos. 5 .. 


and 6 is vitiated owing to his failure to take 
into consideration two affidavits which were 
filed. The learned Subordinate Judge 
states that there is no evidence to establish 
that the respondent hired any motor case, 
and these affidavits assert to the contrary. 
I suppose that the lower Court did not 
accept them because the respondent did 
not examine the witnesses who had sworn 
them and, in the circumstances, I do not 
think it isa matter which should be in- 
terfered with in revision. The memo- 
‘randum of objections is accordingly dis- 
missed. 
YN. V. Petition allowed. 
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MADRAS HIGH COURT. 
Oivin APPBAL No. 348 or 1924, 
January 14, 1929. 

Present: —Mr. Justica Ramesam and Mr, 

Justice Jackson. 

S., SOUNDIRARAJA ALYANGAR AND 
| OTHERS —— PLAINTIFFS —— APPELLANTS 
versus 
RUKMANI AMMAL AND ANOTHER — 
DEFENDaNTS — RESPONDENTS. 

Hindu Law-—Joint family—Suit for: partition by 
representative of one branch against representatives of 
two other branches~Compromise decree—Division of 
status between members inter se, 

la a suit for partition brought by a person against 
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his undivided brother and the plaintiff's son who 
had been adopted by another deceased brother, a 
compromise decree provided that the plaintiff and 
his son were to take one-halfeach in certain properties 
and the other brother was to take certain other 
properties. There was also aclause which provided 
that all the disputes between the parties had been 
səttled and that in future there was no claim against 
one another. The adopted son died: 

Held, that there was a division of status inter se 
between all three persons, and the adopted son’s widow 
was entitled to succeed to his share, [p. 149, col. 
1 


Appeal against a decree of the Court of 
the Subordinate Judge, Negapatam, in O, 
S. No. 107 of 1921. 

Messrs, K. Bhashyam Iyyengar and N. R. 
Govindachart, for the Appellants. 

Mr. K. S. Champakesa Iyyengar, for the 
Respondents. 


JUDGMENT.—This appeal arises out 
of a suit for a declaration and for some in- 
cidental reliefs. The facts of the case 
may be shortly stated. The Ist plaintiff 
had two brothers, Rangaswami Ayyangar 
and Varahaswami Iyyengar. Varahaswami 
Iyyengar died in January, 1890, but before 
his death he adopted the Ist plaintiffs 
second son, Krishnaswami Iyyengar. The 
Ist plaintiff's two other sons are now 2nd 
and 3rd plaintiffs. The whole family 
constituted a joint family and continued 
joint until 1915. It is admitted that the lst 
plaintiff's brother, Rangaswami Iyyengar, 
was living an extravagant life which ended 
in large indebtedness and suits and decrees 
against him. The rest of the family found 
this situation inconvenient. By this time 
Krishnaswami Iyyengar has taken a law 
degree and become a High Oourt Vakil and 
had settled for practice at Negapatam. He 
found that the only way of saving the fami- 
ly was by asuit for partition and getting 
rid of Rangaswami lyyengar. Krishnaswa- 
mi Iyyengar addressed a letter, Ex’ Z to his 
uncle in which he informed him that the 
plaint was ready, and a suit would have to 
be filed unless the addressee agreed tosome 
reasonable course which will be acceptable 
to the other members of the family. The 
result was that the plaint was filed in July, 
1915. This plaint was filed by the present 
lst plaintiff, Krishnagwami Iyyengar was 
arrayedasthe 7th defendant. The-présent 2nd 
and 3rd plaintifis were not parties to that 
suit. Rangaswami Iyyengar and his children 
and Krishnaswami Iyyengar's ` adoptive 
mother were defendants Nos. 1 to, ‘6 and 8. 
Ezhibits IJI (a) and III (b are thė.written 
statements of the contesting defêndants, 
that is defendants Nos, Lto 6 and the 7th 
gefendent, The 7th defendant adopted the, 
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position taken up in the plaint, The plaint 
prayed for the appointment of a Oommis- 
-8loner and for division of the property into 
three shares and for other consequential 
reliefs, The suit was never tried but was 
compromised. A compromise petition was 
fled which is Ex, I. The first paragraph 
of this compromise petition says:— 

“The plaintiff. and the 7th defendant 
shall take items 1 to 6 (one to six) of the 
plaint schedule I and items Nos, 46 and 47 ; 
49 and 52 in equal shares, i. e., the plaintiff 
shali take one-half and the 7th defendant 
one-half.” 

The other clauses of the compromise deed 
mention the properties that were to be 
taken by the lst defendant and provide 
for debts and outetandings. The 10th 
clause says :— 

“All the disputes amongst the plaintiff, 
the lst defendant and 7th defendant have 
thus been settled as aforesaid; in future 
they shall not have any claim against one 
Another, Both the parties pray that a com- 
promise decree be passed as they have come 
to a settlement.” 

A decree was passed in terms of the com- 
promise and Ex. I was incorporated into it. 
Rangaswami Iyyengar having been separat- 
ed from the family by this compromise 
decree, the presént plaintiffs and Krishna- 
swami Iyyengar continued to live together 
up to 1919 when Krishnaswami Iyyengar 
died. Immediately after his death, his 
widow, the present Ist defendant claimed 
to have succeeded to his one-third share of 
the original property or half share of the 
property that was allotted to the present 
lst plaintif and Krishnaswami Iyyengar 
in the compromise decree on ‘the. ground 
that he died a divided mémber. The plaint- 
iffs denying her claim brought this suit 
for a declaration that she is not so entitled. 
The Subordinate Judge agreeing with the 
lst. defendant's contention disallowed: the 
' main contention of the plaintiffs, but gave 

8, decree of certain other reliefs., The plaint- 
iffs'appeal. ~ a Ni 

The main -question-that has to be decided 
in appeal is what is‘the effect of the com- 
promise: and the gompromise decree in 
O. S. No. 25 of. 19154! lt is contended by the 
appellantsthat the object of that compromise 
was only to separate Rangaswami lyyengar 
and to keep’ the plaintiff and the 7th de- 
fendant joint. Whatever might have been 
‘the intention, it was effected only by means 
ofa suit filed by the Ist plaintiff only, Krish- 
naswami lyyengar:'was arrayed as the 7th 
defendant. tis established law that by 
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filing a suit for partition the plaintiff be- v: 


comes separated from the joint family as 
from the date of the filing of the suit. 
This rule is subject only to this exception, 
namely,if the suit is withdrawn the original 
undivided status continues. The excep- 
tion.does not cover the present case, The, 
learned Advocate for the appellants refer- 
ring to the deposition of the Ist plaintiff 
argues that the 7th defendant was arrayed 
as a defendant and not as c2-plaintiff 
merely to avoid paying double Court fees. 
This may be one of the motives but assum- 
ing it was one of the motives, the conse- 
quence cannot be avoided. Rather than 
pay higher Oourt-fees the parties were 
willing that all the three branches should 
become divided. Again, it is difficult to 
avoid the inference that probably there 
was also another motive in the mind of 
‘Krishnaswami Iyyengar, who, it is said 
crafted the plaint and conducted the whole 
litigation. He was a lawyer by profession. 
He was aged about 30 or 31 at tha time of 
the suit. He had no children by that time. 
Possibly he thought that by separating the 
interests of all the three branches by means 
of that suit he would not only be getting 
rid of an unpleasant member of the family, 
Rangaswami Iyyengar, but he would also 
be safe guarding the rights of his wife. 
If he happened to die without any children 
he would be providing for her amply in- 
stead of leaving her a maintenance-holder 
dependent on his natural father and bro- 
thers. Probably both these motives operated 
and cls, (1) and (10) of tha compromise peti- 
tion must have been drafted with refe- 
rence to such intention. If the plaintiff and 
the 7th defendant were both arrayed as 
co-plaintifis, it might be said that cl. (1) 
standing. by itself was only a clause defin- 
ing the shares and did not mean any- 
thing more. Bat having regard to the fact 
that koth not were plaintiffs and aleo having 
regard to the terras of cl. (iC) it is im- 
possible to whittle away the effect-of cl. 
(1). We have not got to deal here with 
a case where a member of a family is being 
separated from the family leaving his 
sons in the famiiy, in which case at.first 
sight it might bethought that thereis some 
thing incongruous in the father separat- 
ing from his children, Even this difficul- 
ty was not to be found in SKajagopala 
Aiyangar v. Singaravelu Thevan (1) but 
no such question arises here. Krishna- 
swamy lyyengar represented a separate 


sash 53 Ind, Cas. 590; 10 L. W. 438; (1919) M. W. Ne 


t 


119 1.-0, 1929. YATTINAHALLI OHANNA BASAPPA V, BREE SANKABRA BHARATHI SWAMI - 


branch. However friendly he might bə 
with his natural father and brothers both 
before and after that suit, he having re- 
presented an independent branch it was 
proper to construe the decrees as evincing 
the intention to ssparate all the three 
branches, Mr. Bhashyam lyyengar referr- 
ed us to the case in Ham Pershad Singh v. 
Lakhpati Koer (2). Io that case three pla- 
intiffs jointly sued in an earlier litigation 
and they gota decree for three-fifths. The 
question arose ina later litigation as to 
what is the effect of the decree. Their 
Lordships .of the Privy Gouncil while con- 
ceding that the effect of the. earlier decree 
might be consistent with separation or 
jointness, proceeded to examine the later 
conduct of the parties and with reference 
to such conduct they found that they were 
separated. Mr. Bashyam Iyyengar relying 
on the facts of that case urges that Ex. 
I by itself is not necessarily indicative 
of an intention to separate. As I already 
said the lst clause by itself may perhaps 
not be enough but with cl. 10 and with the 
fact that the plaintiff and the 7th defen- 
dant were not co-plaintiffs, the present 
case stands in a different position from 
Ram Pershad Singh v. Lakhpati Koer (2), 
The casein Bhagwani. Kunwar v Mohan 
Singh (3) relates only to defining shares in 
revenue papers and Oollector’s Register. 
Some general observations in Palani Ammal 
v. Muthuvenkatachala Moniagar (4), were 
relied on but we do not see anything in 
these observations preventing us from 
adopting the construction indicated. Ano- 
ther case relied on befors us is Ambika 
Dat v. Sukhmani (5). At this distance of 
time,. we find it difficult to say if that 
case would. be now similarly decided. On 
the facts, however, it is unnecessary to 
say anything more. If the other members 


‘were cousins or distant relatives it may. 


be that the conduct of Krishnaswamy Iy- 
yengar after the decree can be explained 
only on the footing that the decree is 
abandoned or showed an intention .to re- 
unite. But seeing he was living with his 
father, and that he was a dutiful son, it 


(2) 300. 231; 30 L-A. 1; 70. W. N. 162; 5 Bom. L. 
R. 103; 8 Sar, P. O. J. 380 (P. O.) 


(3) 88 Ind. Gas. 385; 49 M. L. J..55; 23 A. L.J. 
589; A.I. R.-1925 P.O, 132; (1925) M. W. N. 421: 


410. L, J. 591; 22.L. W. 211: O. W. N. 1037 


(P. 0). 
(4) 37 Ind. Cas. 333; 48 M. 254; A. I. R. 1925 P. O. 
49; 48 M.L J. 


135; 29 O..W. N. 846; 23 A. L. J. 746; L. R..6 A. (P.O) 
143; 52 I. A. 83(P. O.). 
(5) 1 A. 437; 2 Ind: Jur. 179. 


83; 6 P. L. T. 133; 21 L. W. 439; . 
(1925) M. W. N. 330; 3 Pat. L. R. 126; 27 Bom, L. R. 
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is not proper to construe that he gave 
up the rights created under Ex. 1, After 
all there is no:hing in the latter's conduct 
to show that he intended to remain joint 


“with his father because alı the conduct 


that is relied on is consistent with all 
being tenants-in-common. That being 
so, we cannot say that the later conduct 
of Krishnaswami Iyyengar for the three 
years between 1916 and 1919 showed an 
intention to re-unite orabandon the posi- 
tion created by the decree. | 

The decree of the Subordinate Judge 
must be affirmed. The appellant fails and 
is dismissed with costs. 

f. N. V. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Orvit Appsat No, 420 oF 1923. 

À January 16, 1929. 
Present:—Justice Sir William .Watkins 
Phillips, Kr.,andMr, Justice Madhavan Nair, 
YETIINAHALLI CHENNA BASAPPA’ 
AND OTHERS—D&FEVDaNTS—APPELLANTS 
1 Erus 
His Horıness JAGADGURU SREE 
SANKARA BHARATHI SWAMI GAHA 
VIDYA SANKARA BHARATHI 
SWAMI (Dzeav) AND OTAERS—PLAINTIFF3— 
DEFEN Dan T3—RE3PONDENTS. 

Torts—Obstruction of head of mutt to proceed along 
public road in procession with special emblems of 
respect—Suit for damages—Basis for assessment-— 
Heads of , clatm—Costs—Haxaggerated claim—Deecree 
for small amount—Defendant, whether can be mulcted 
with costs. 5 

A suit for pure religious honours is nof cognis~ 
able bya Civil Court and no suit for damages can 
ne for alleged obstruction of the same. [p. 150, col, 





The Jagatguru or head of the Kudli Sringeri Mutt 
in one of his tours was passing in procession’ in a 
Pallaki or Mena to which was attached an emblem 
called Panchakelasam. The Lingayats obstructed: 
him from proceeding in procession. A scuffle en- 
sued and there were criminal’ proceedings which 
ended inthe conviction of some of the obstructors. 
In a suit against the obstructors by the head of the . 
mutt for damages : 

Held, (|) that- the plaintiff as a member of the 


general public, was entitled to go as he pleased 


along public roads provided that he did not thereby 
interfere with the rights of other people and as it 
was not alleged that hewasecausing any serioug 
obstruction to the public or interfering with any 
rights of the public, the defendants in obstructing him 
committed «a tórt and the plaintiff was entitled 
io damages, but in respect of religious honours no 
damages were legally awardable ; [ibid,] 

(2) that in assessing the quantum of damages, the 


loss of voluntary offerings could not be taken into 


account since the same could not be held to have 
keen incurred by the obstruction ; [ibid.] 

(3) that the cost of feeding the followers of the 
head of the mutt during the period of’ obstruction 


.. could not be treated as an act of the. defendants, 
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in the absence of evidence that they directly insti ' 
gated the other Lingayats in the neighbourhood 6 
similar obstruction, which necessitated a long halt; [p 
151, col. L; 

(4) -that the costs incurred by the plaintiff i in em- 


ploying Vakils to assist the prosecution in the riot- 


ing case must likewise be disallowed; [ibid ] 

(5) that in so far as the acts of the defendants 
had the effect of lowering the dignity of the plaint- 
iff in the eyes of his disciples as well as others, asa 
respected member of the community and the head 
of a mutt, the plaintiff was entitled to damages. 
[p. 151, col. 2.) 

[The plaintiff claimed damages to the extent of one 
lakh of rupees The Court of first’ instance gave 
Rs. 5,000 damages and directed the defendant to 
pay plaintifi’s entire costs. On appeal, in reducing 
the damages to Rs. 1,000, each party was directed to 
pay its own costs. ] [p. 152, col. 1.) 

Appeal and memorandum of objections 


preferred against a decree of the Court 


of. the Subordinate Judge, Bellary, 
a 26th March, 1923, in O. 8. No. 102 
of 1921.. 


The Advocate General and Mr. M. Ven- 
katasubbiah, for the Appellants. 

-Messrs T. Rangachariar, V. S. Narasim- 
hachariar and V. Govindarajachari, for the 
Respondents. 


JUDGMENT. —Thbis is a suit for dam- 
ages by the Jagatguru of the Kudli Srin- 
geri Mutt. Jn his plaint he recites 
that he was makinga tour among his dis- 
ciples and as Jagatguru of the Kudli 
Sringeri mutt was entitled to go in proces- 
sion in an Addapallaki with various other 
religious honours. He arrived at the 
village of Haravi near Holalu on the 9th of 
October, 1920, and on the following day he 
“was told by the Police that he must not 
attempt to go in procession in the Ad- 
dapallaki because of a probable breach of 
ihe- peace, Accordingly on the lith of 
October. he went in procession in an ordi- 
nary Pallaki, Mena, to which was attached 
an emblem called ‘“Panchakalasam.” The 
defendants obstructed his passage and told 
him that he could not proceed with this 
Panchakalasam attached to the Mena, but 
that they had no objection to his going in 
an. ordinary Mena without this emblem. 
There was a scuffls between: the parties 
and some of the plaintiff's men were beaten 
but the plaintiff himself, was not beaten 
orin any way hurt. A ‘criminal case was 
filed against some of the defendants and 
they were convicted. On the 15th October, 
the plaintiff obtained an order fromthe 
District Magistrate addressed to the Subordi- 
nate Magistrate allowing the plaintiff to 
proceed in ‘procession in his Addapallaki. 
On the 20th October defendants Nos, 2 and 5 


put in a petition to the District. Magistrate . 


' plaintif is entitled to damages. 


f 
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under a. 144 of the Oriminal Procedure 
Code. On the 30th of October the Joint 
Magistrate of Hospet prohibited the plaint- 
iff from going in procession by an ex parte 
order. This order was passed upon various 
petitions put in by the inhabitants of the 
neighbouring villages Finally on the 27th 
of November the District Magistrate's 
order of the 15th October was restored. It 
will be seen that the obstruction by. defen- 
dants was not to procession in Addapal- 
laki but to the procession in a Mena adorn- 
ed with Panchakalasam, and that Isso stated 
in the plaint. Thedefendants admit the 
obstruction and also deny the plaintiff's 
Tight, not only to the office of Jagatguru 
but also to these peculiar religious honours, 
So far as the religious honours are con- 
cerned it is clear that no civil right ia 
involved of which a Oivil Court will take 
cognizance and if a suit had been brought 
for the declaration of the plaintifi’s right 
to such honours the Oivil Oourt would 
have declined to take cognizance of it al- 
together. ‘This point was raised in the 
lower Court but on the ground that the 
plaintiff has sustained damages and was 
claiming damages the suit was allowed 
and rightly s0, because in so far as the 


‘plaintiff is a member of the general public 


he is entitled to go as he pleases along 
public roads provided that he does not 
thereby interfere with the rights of other 
people. It is not alleged that he was 
causing any serious obstruction to the 
public or interfering with any rights of 
the public, In obstructing him, therefore, 
the defendants committed a tort and the 
He claims 
damages under various heads to the total 
amount of one lakh of rupees, but he has 
not specified the amounts assigned to each 
particular head. The whole cf the dam- 
ages claimed is lumped together in one 
sum. He claims damages firstly, on account 
of the loss of voluntary offerings which his 
disciples would have made to him, had he 
gone in the Addapallaki. There was no 
obstruction by the defendants to his going 
in the Addapallaki for that had been pro- 
hibited by the. Police. Thie ground of 
damages must, therefore, go apart from the 
fact that it is merely -a questicn - of volun- 
tary offerings and it cannot be said that 
the plaintiff incurred damages, in this res- 
pect by the obstruction. Secondly, ha 
claims the costs of feeding his followers in 
atope near the village of Holalu for a 

period of 70 days‘and has adduced svidente 
to show that he has spent money on feéd: 
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ing charges etc. In the first place it does 
not appear that he would not have had to 
feed his followers whether the obstruction 
took placa or not and, therafore, the fact 
that he had to feed them for the 70 daya 
, does not appear to be the direct result 
. of the obstruction on the llth of October. 
It is also not made out that the plaintiff 
was bound tocamp for 70 days’ at this one 
particular place merely on account of the 
act of the defendants. The argument for 
the plaintiff isthat he was afraid of going 
anywhere else because he feared, that if he 
went in procession in the Addapallaki and 
with others honours, he would be obstruct- 
ed. lt is prefectly clear that there was a 
very strong feeling against the- plaintiff 
amongst the whole Lingayat community of 
` the neighbourhood. It is quite. true that 
the Lingayats as a body would probably 
have caused obstruction and plaintiff may 
have been well-advised not to visit other 


villages with the disputed honours but to ` 


say that the defendants alone are respon- 
sible for plaintiff's inaction and that’ it was 
the natural result of defendant's obstruc- 
tion is quite unjustifiable. Had plaintiff 
gone to any other village, it is possible that 
the Lingayats of that village would hava 
obstructed him. Oould -that be treated 
as an act of thedefendants? In the absence 
of evidence that they directly instigated 
the other Lingayats in the neighbour- 
-hood such obstruction certainly cannot be 
laid to their charge, 

The third item is costs incurred by the 
plaintiff in employing Vakils to assist the 
prosecuting inspector in the rioting case 
against the defendants. There was no 
nices3ity for the plaintiff to instruct Goun- 
sel on such occasions, and in fact: I might 
almost say that it was not desirable that 
he should, but in any case he cannot con- 
tend that it is the natural result of the 
defendants’ obstruction. That claim must 
also be disallowed. The last item is moral 
damages and in this respect the plaintiff 
says that theacts of the defendants have 
had the effect of lowering the dignity of 
the plaintiff in the eyes of his disciples 
as wel] as others. The fact that: he was 
not allowed to go in procession no doubt 
did have the effect of ‘ lowéring his 
dignity,and his position as a respected 
member of the community and the head of 
a mutt may be taken into consideration in 
calculating the damages sustained by the 
loss of his dignity butso far as the spiritu- 
al honours which he claims are concerned, 


the Oourt cannot go into’ the question of 


` 
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religious honours and, therefore, the gues- 


. tion must bə determined without referen2e 


to .this consideration. In this QOourt the 
danger of relying on this question -of 
religious honours was realised by the plaint- 
iff and hisclaim to damages was put on 
the.ground that he wag a respected member 
of the public. The question then remains 
as tohow much money would be adequate 
to compensate the plaintiff for the lower- 
ing of his dignity. The Subordinate Judge 
as is apparent from a perusalof the whole 
of his judgment has proceeded on the 
ground that the plaintiff was entitled as 
the head of the Kudli Sringeri Mutt to 
special honours and has also enhanced the 
damages on account of the conductof the 
defendants. Thie latter ground is sought 
to be supported by the respondents. by 
showing that even after the actual obstruc- 
tion‘ by defendants ‘were instrumental in 
affecting the plaintiff's position by represen- 
tations tothe authorities and the petitions, 
Ex. OO series are relied on. Those petitions - 
were: put in by the Lingaya's of other 
villages and it cannot be inferred without. 
evidence and there is no evidence that 
thésa petitions are tha wors of the 
defendants. Dsfendants Nos, 2 and5 un- 
doubtedly put in the petition Bz. YY. 
That-petition was dirested to the District 
Magistrate and the order apparently on 
that petition and possibly on others was’ 
in favour of the plaintiff and, therefore, that. 
petition cannot have damaged the plaintiff. 
It is very difficult to estimate the amount 
of moral damages. If we confine this case as 
we must to the damage done to the plaintiff 
as a respectable member of the public, itis: 
difficult to see how hecan claim more than 
Rs. 1,000 damages and thatis the amount: 
which we award. i 

There remains the question of costs. The 
plaintiff valued his suit at one lakh of. 
rupees and thereby iacurred very large 
costs for stamp duty and for Vakil's-fees. 
The Subordinate Judga has held that the 
plaintif has very much over valued his 
aait but that he should not be penalised 
bsacauss of the conduct of the defendants, 
Wasther the suit had baen brought for 
Rs. 100 or a lakh of rupees, ths defendants 
would have been equally justified in deny- 
ing the allegations in tha plaint. The 
plaintiff alleged that he was the head of the 
Kudli Sringeri Mutt and as such entitled 
to these religious honours. -Tais was 
naturally denied by the defendants. They 
also took a plea that such a matter was noh 
triable by the Oivil Oourt and yet the 
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plaintiff has introduced this question into 
the suit—a question which he should not 
have introduced. The Subordinate Judge 


: holds that the defendants in meeting the 


case put forward which they were bound ‘to 


meet havé been guilty of sich conduct as. 


to warrant their being muleted in damages 
assessed on the claim of one lakh of rupees, 


: 20 times the amount awarded by the lower 
' Court and 100 times the amount which we 
` think is adequate. 


This is most. certainly 
inequitable. In the case of a suit for 
damages it 
‘the claim very accurately expecially as 
in this case where the claim for moral 


damages alone is sustained and, therefore, ' 


proportionate’ 
costs. Sofar asthe defendants against whom’ 


it is hardly right to order 


the decree is passed are concerned, we 


think that it will bea sufficient: order to' 


direct the parties to bear their own costs. 


“ A certain number of defendants have 


been exonerated as not being concerned 
in the obstruction. They have filed «a 
memorandum of objections because they 
have been ordered to bear their own costs. 

The ground for this order appears to be 
the: fact thatthey denied the plaintiff's 
right to the office of the Jagatguru and to 
the religious honours which he claims. 


.As now the suit has been treated as one 


by a member of the public this reason 


_* fails entirely and there is no reason why 


the ordinary rule of law that costs follow 
the result should not be applied. The 
memorandum of objections will, therefore, 
be allowed and the plaintiff will pay to 
defendants Nos. 1, 2,3, 6, 7,17, 18 and 19 
their costs throughout, The decree will be 
modified by awarding the plaintiff Rs. 1,000 
damages against the other defendants and 


-~ plaintiff and each of:these defendants will 


bear his own costs both here and in the 
lower Court, 


V, N.Y. Decree modified, 





MADRAS HIGH COURT. 
Letress PATENT Appmat No. 334 or 1926. 
December 6, 1928 
Present :-—Mr. Justice Wallace and 
Mr. Justice’Madhavan Nair. 
PAPPAMMAUL—Derennant No. 1— 
APPELLANT 
VETSUS 
ALAMELU AMMAL AND ANOTHER— 
PLAINTIFF—DEFENDaNT— 
— RESPONDENTS, 
FB Hindu Law—Widow—Gift by. widow of property 
inherited from husband, to daughter and son-in-law—~ 
Daughter, right of, to succeed as reversionary heir to 
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is no doubt diffictlt to assess’ 
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entire property against husband's heir efter widow's 
death——Estoppel—Plea, whether can be raned. 

A Hindu widow who succeéded to her husband's 
properties made a gift of them to her daughter and 
the daughter's husband. The husband died after 
having married a second time. The daughter suc- 
ceeded in ousting her co-widow from possession. 
In a suit for possession by the co-widow within 12- 
years of the death of the donor widow: 

Held, (1) that since the son-in-law succeeded to 
the half share of a widow's limited estate during 
her lifetime and his ownership came to anend on 
the death of the widow, the daughter as rever- 
sioner to her father was entitled to ths inheritance; 
[p. 153, col. 1] 

(2) that since less than twelve years had elapsed 
before the suit since the death of the widow, and 
since the daughter’s rights had not been defeated by 
adverse possession, she was entitled to possession; 


ibid. . 

Wi Jat the daughter who claimed under her 
father was not estopped by her own conduct from 
asserting that it was not an absolute estate which 
was conferred on her husband; [ibid.] 

(4) that mere acquiescence ofthe deughter in her 
husband's enjoyment after the death of the widow 
would not give the -plaintif a title unless 
that enjoyment was adverse to the daughter for 
over 12 years. [p. 154, col. L.] 

A custom of succession as illatom son-in-law 


ought to be specifically raised in the pleadings and - 
decided on the evidence. [p. 153, col. 2.] 


Letters Patent Appeal against the 
judgment and decree of the Hon'ble. 
Sir Murray Coutts-Trotter, Kt., Chief 
Justice, dated the 6th April, 1926, in 8S. 
A. No. 196 of 1925 preferred egainst that 
of the Oourt of the Additional 
Subordinate Judge, Trichninopoly, in 
A.S No. 357 of 1924 (O S. No. 100 of 1922 
on the file of the Oourt of the District 
Munsif, Srirangam, 

Mr. A. V. Narayanasawmi Iyer, for the 
Appellant. 

Mr. V. Viswanatha Sastri, for the Res- 
pondents. ; 


JUDGMENT.—This appeal is against 
the decree of the learned Ohief Justice. 
in 8. A. No. 196 of 1925. The suit was 
one for partition and mesne profits. The 
findings of fact are that the property 
originally belonged to the lst defendant's 
father and on his death his widow suc- 
ceeded. She demised it under Ex. I to 
the Ist defendant and her husband. The 
widow is said to have died in 19]1. 
Subsequent to this, the Ist defendant's 
husband married a second wifa, the plaint- 
iff. He died in 1917. The cc-widows, the 
Ist defendant and the plaintif lived 
together till 1921 when the Ist defend- 
ant turned the plaintiff out of the enjoy- 
ment of the suit property claiming the 
whole as the reversioner to her father. The 
trial Court and the lower Appellate Court 
both held that the Ist defendant had 
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acquiesced in the position that her husband 
was @co-ownerof the property and, there- 
fore, was now estopped from, interfering 
with the passing of his share to the 


plaintif. On the ground that this con-. 


current finding of ifact concluded the 
case, the learned Ohisf Justice held that 
there was in second appeal no question 
of law and he dismissed the second appeal. 


The ist defendant put in the present’ 


appeal, 

_ Now, prima facie, the legal position of 
the Ist defendant's husband on the facts 
stated above is that he -succeeded to the 
half share of a widow's limited estate 


during her lifetime and that this owner- - 


- ship, therefore, came to an end on the 
death of the widow, on which event the 
reverslioner to the Ist defendant's father 
would step into the inheritance. Less 
than twelve years have elapsed before the 
Buit since the death of the widow and 
the Ist defendant is undoubtedly the 
nearest reversioner. It would’ seem to 
follow that the Ist defendant's title to 
her father’s property is incontrovertible, 
and since she has not been defeated by 
adverse possession, she is entitled to 
possession, and to defeat the plaintiff's 
claim. 

The plaintiff, however, finds her case on 
the contentions that the settlement deed, 
Ex. 1 conferred on her husband an absolute 
estate and that since its date, 1884, 
her husband was up to his death, enjoying 
his share absolutely. But clearly the 
donor under Ex.1 could not confer more 
‘than she possessed and even if she pur- 
ported to confer an absolute estate she 
could not do so as she herself was merely 
holding a widow's estate in the property. 
The plaintiff, therefore, cannot rely on 
Ex..las giving her husband an absolute 


- estate. 


An argument, however, was advanced for 
her that her husband came into the fami- 
ly asthe illatom son-in-law during the 
lifetime of the Ist defendant's father and 
that bya family arrangement, apparent- 
ly inthe lifetime of the lst defendant's 
father, he was given a half share in the pro- 
perty, of which arrangement Ex. 1 was 
merely a later and formal recognition. Now 
Buch a case was never set up in the plaint 
or n the issues or in the evidence given 
on the plaintiff's side, nor do we find it in 
the evidence on the defendant's side. The 
trial Court accepts this contention on its 
own construction of certain phrases in the 


evidence of -the Ist defendant her-. 
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self. She, however does not use the 
word “illatom” but merely (Ponnukku 
alay wanda, having come as a man 
for a woman.) The custom of illatom 
we are acquainted with as it is in vogue in 
the Telugu East Coast districts, but that 
itis in vogue also among the Tamil in 
the Tricéhinopoly District, there 18 no 
evidence, nor is there any evidence that the - 
Tamil phrase used by the Ist defendant 
imports the legal position which by well- 
known custom, the Telugu word ‘tllatom’ 
imports. Sucha contention was eminent- 
ly one that had to be stated and proved 
asan issue of fact and as noted it was 
never hinted at until the Jst defendant 
was in the witness-box. There is no 
mention of it in Ex. 1 itself as surely there 
would have been had the contention been 
true, no hint there that the plaintiff's 
husband was at all in the position of an 


illatom son-in-law. It appears tous that. ` 


there is no evidence on which the Courts 
of fact could conclude that the plaintiff's 
husband was an illatom son-in-law in the 
legal acceptation ofthat expression, and 
they, therefore, appear to have committed 
an error of law in holding that he was. 

As tothe suggestion of family arrange- 
ment, again if was never raised in the 
pleadings or in the issues. There is 
evidence that any such 
arrangement took place. Againit is not 
suggested in Ex. 1. Further in 1889 the 
lst defendant was a minor and there is no 
‘Buggestian as to whether any one, and if 
so who acted as guardian for her in. such 
an arrangement. Such a plea cannot be 
accepted at this late stage. 

_It is finally argued for the plaintiff that 
the Ist defendants is estopped by her:own 


conduct from resisting plaintifi’s claim 


because (l) she accepted the gift ofa half 
share under Ex. 1 which purports to be 
absolute and, therefore, cannot contend that . 
her husband's half share is anything less 
than absolute (2) she treated the property as 
the property of her husband in that she and 
the plaintiff jointly sold a part of it under 
Ex. B. in 1918. and (3) that.she and the 
plaintiff paid kist jointly fôr the property in 
1919 and 1420, in the name of their husband. 
To this there was added a contention that 
even during the husband’s lifetime, she 
allowed him to treat the property as his 
own. This plea again was never? set up in 
the pleadings or in the issues. Hstoppel 
is eminently a matter of pleading and here ` 
there is none. It is difficult to see how 
there can be any estoppel. Even if, for 


154 


the sake of argument, itis admitted that 
the lst defendant might have estopped 
herself during the widow's lifetime from 
asserting against her husband her own 
rights under Ex.1 to hershare of the 
widow's estate, that estoppel ceased with 
the ceasing of the widow's estate. From 
that date, the let defendant claims not as 
donee under Ex. 1 but asa reversioner to 
her father. The idea that the language 
of Ex, land her acceptance of the share 
under Ex.1 prevents her from asserting 
that it isnot so absolute estate which was 
conferred on her husband cannot be accept- 
ed. The estoppel cannot avail to give her 
busband rights higher than his donor had. 
The Ist defendant no doubt elected to ac- 
cept such rights as Hx. l conferred on her, 
butonly for such period as these rights enur- 
ed, and now that these‘no longer enure, she 
takes her stand, as she is entitled upon her 
reversionary rights. See Alamelu Ammal 
v. Balu Ammal (1). The plaintiff is 
unable to explain to us how her husband 
obtained the reversion which his donor never 
had to give away. Weare unable to see how 
she can now deprive the lst defendant of 
that, and thatis what her claim amounts 
to. Nor can she inform us.what act of hers or 
her husband was induced by any belief 
engendered by some act or omission by the 
lst defendant which would form the 
estoppel. Further mere acquiescence by 
the lst defendant in her husband's 
enjoyment after the death of the. widow 
will not give the plaintiff a title unless 
that enjoyment was adverse to the Ist 
defendant/for over 12 years. There is here 
‘no question of the rights of an innocent 
bona fide transferee without notice. 

We are afopinion that the suit has been 
wrongly. decided by the learned Ohief 
Justice and that the concurrent finding 
of fact that the appellant has acquiesced 
- for less than 12 years since the death of the 
widow in the position that her deceased 
husband was co owner ofthe property 1s 
not sufficient to deprive her of her reversion- 
ary right or sufficient to ‘constitute any 
ground of estoppel which would dispose of 
the case ° | 

We,therefore, reverse the judgment under 
appeal and dismiss the plaintiff's suit with 
costs, in all Courts. 

Vv. N.Y. 


1) 26 Ind. Gas. 455; 43 M. 849; 16 M. L. T. 592 (1915) 
W. N. 26; 28 M. L. J. 685. 


Appeal allowed. 


| 
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MADRAS HIGH COURT. | 
SECOND Orvin Appran No. 1448 or 19235. 
January 10, 1929. 
Present :—Mr. Justice Waller 
, and Mr. Justice Jackson. 
‘Tar TINNEVELLY DISTRICT ROMAN 
CATHOLIO MISSION Tsxrovag its PRE- 
- SENT SUPERIOR Rav. Fareer H. 
GRANGE S. J.—DsrenpanT—APPELUANT 
: VETSUS 
MEDAT DALAVOT THIRUMALALYAPPA 

MUDALIAR—PLaintirF—REIPONDENT, 

Limitation Act (IX ‘of 1908), Seh. I, Art. 184— 
Transfer of absolute right by mortgagee—Suit for 
vedemption-~——Limitation. 

A person purchased from a mortgagee, what pur- 
ported to be an absolute right. There was no 
adequate proof of the absolute right, but the trans- 
feres took the transfer of the right on the under- 
standing and in the belief that it was owned bv 
his transferor, and the original mcrtgagor so far 
acquiesced that he made no attempt to redeem till 
after the lapse of 62 years from the date of his 
mortgage : l 

Held, that the suit for redemption of the mort- 
gage was governed by Art. 134, Limitation Act, and | 
was barred. [p. 156, col. 1] 

Venku Shettithi v. Ramachandrayya (1), doubted. : 


Second appeal against a dacree of the 
District Court, Tinnevelly, dated the 7th 
November, 1924, in A. 8. No. 230 of 1926, 
preferred against that of the Oourt of the 
Additional Subordinate Judge, Tinnevelly, 
dated the 12th July, 1920, in O.S. No. -98 of 
1919 (0. 8. No. 85 of 1919, Subd-Oourt, Tin- 
nevelly). 

Mr. T. L. Venkatarama Iyer, for the Ap- 
pellant. 
Messrs. T. R. Ramachandra Iyer and M. 
Balasubramania Mudaliar, for the Respond- ` 
ent. - ; 
JUDGMENT.—Suit in redemption. 
The Additional Subordinate Judge decre- 
ed the suit in part; on appeal the District 
Judge decreed itin full, and the defend- 

ant prefers this second appeal. 

Dalavoy Kumarasami Mudaly was a- 
great land owner in Tinnevelly. In 1803 
three branches which-had descended from 
his three sons effectei partition., The 
youngest branch represented by Tirumalay- 
yappa Mudaliar and his younger brother 
Ramalinga Mudaliar had the property divid- 
ed under a precept from the Madura Court 
in 1824. In 1850 these two brothers them- 
selves séparated and in O. 8. No. l of 1851 
Ramalingam sued for partition. 


suit, Ex. G, 

The present plaintiff is grandson of Tiru- © 
malayappa Mudaliar. In proof of the mort- 
gage which he seeks to redeem, he pro- - 
duces a counterpart, Ex, A, executed in 


The above | > 
- facts are taken from the judgment in that 
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1856 in favour òf his grandfather, by one 
Khader Ləbbai. It seams from the recital 
in that document that the property was 
mortgaged by the middle branch tò a 
Chetti and in 1850 the Chetti 'sub-mort- 
gaged tothe Lebbai for the one- third share 
of- the youngest branch, which is confirm- 
ed by the document of 1856, 

It isnot by any means clear’ why the 
youngest branch was acting as ‘though it, 
and not the middle branch, owned the 
equity of redemption. In the | litigation 
between Tirumaslayappa and Ramalingam 
it comes out that they were claiming nine 
villages which the middle branch got in 
the partition, because they alone had 
undergone the trouble and expense of get- 
ting the partition effected; but the village 
in Hy. A Kailathikulam, is not’ mention- 
ed in the decree Ex. G. After ‘this lapse 
of time it ‘can only be said that for some 
reason unknown, the youngest branch claim- 
ed this right which apparently was 
not disputed. 

In 1871 half ‘the Lebbai interest was 
sold to the Nadars which is only impor- 
tant in this suit. as explaining why when 
the defendant acquired the mortgagee’s 


right in 1890 he executed two documents. 


one to thé Lebbais 
the Nadars Ex. IV, 

In these documents it is recited , that 
the mortgage was in 1856 and ‘that: half 
the equity of redemption was subsequently 
aaa “by me” from Ramalinga Mud- 
aliar. 

The defandant (besides claiming to have 
acquired even the remaining half of the 
equity of redemption, a plea no longer 
pressed) claims to own this other half by 
virtue of the recital in these documents 
Ecs. II, IV and this is the point for 
determination. 

Escept that Ramalingam is said i in Exs, 
II and IV to have sold his half share after 
1857, nothing is known about that tran- 
saction, 

Besides acquiring the mortgage right 
the defendant also purchased from the 
L3abbais and Nadars whatever rights of 
ownership they had in this village under 
His. I and III and in these documents a 
faller account of Ramalingam's sale ought 
to be found, but they contain’ no ac- 


Ex. II and one to 


count of how the vendors acquired their ' 


title. Apparently the defendant was simply 
given two documents, Ex. VI dated 1856 
which is a sale of one-third of the | property 
to one epee ae ae by A. Kumaraswami 
Mudaliar and Ex. V dated 1857 which is 


interest. 
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a sale of one-third to Khadir Lebbai by A. 
Tirumalayappa Mudaliar. The genealogies 
of 1864 and 1866 Kx. O, D do not indicate 
who these vendors were; nor is it known 
how Ramasubbayar's title passed to Khadir 
Lebbai. 

Therefore, beyond Khadir Lebbai's as- 
surance that he owned the property and 
the Nadars’ assurance that they acquired 
from Khadir Lebbai the defendant has 
practically no evidence of his vendors’ 
title. Both the lower Courts have found 
that the purchase of Ramalingam's half 
share is not proved, and that finding is 
undoubtedly correct. 

The learned Subordinate Judge then 
finds that the defendant bought the pro- 
perty under the belief that Ramalingam 
had sold it, and the learned District Judge 
finds that the defendant hoi no reason 
tə balieve that he was buying an absolute 
Of course, no solid reason is 
meant. The defendant had as a reason 
Khadir Lebbai’s assurance, that he owned 
this title; and, as shown above, beyond 
Khadir Lebhai's bare word there was not 
much other proof of title in the whole 
transaction, sale and mortgage alike. If 
a person has no solid reason to believe 

a thing,it does not necessarily follow that 
he does not believe it all the same. The 
defendant on the facts upon record, had 
no solid reason to believe that Khadir 
Lebbai had any title to the property 
which -passed to Ramasubbayar under 
Es, VI, and he had no such reason to. 
believe that the persons named A. Kum- 
araswami Mudaliar, anc A. Tirumalayappa 
Mudaliar had any right to alienate the 
estate enjoyed by the d scendants of Kum- 
araswami Mudaliar. And he had no reason 
to believe that Tirumalayappa and Ram- 
alingam had any title in the property so 
as to allow one. to mortgage it, and the 
other to sell his equity of redemption. 
In the whole transaction the defendant - 
trusted entirely to the word of his vendors, 
and apparently as regards the major part 
of the transaction they spoke the truth; 
for the title which they passed under 
Exs. I and III has never been disputed ; 
and the mortgage Er. À is generally 
admitted. ` 

Therefore, the Sub-Judge's finding that 
the defendant bought the property under 
the belief that Ramalingam sold it is cor- 
rect; although as the District Judge 
observes there was no solid reason for such 
belief. 

In these circumstances there is no doubt 
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that Art. 134 applies, for eighteen years 
have elapsed since the date of the trans- 
fer, and there is no question of fraud. 
In view of this finding itis not neces- 
sary to discuss the argument pressed upon 
us in case we should hold that the defend- 
ant had absolutely and literally no reason 
to believe that his vendor had title to 
transfer. But we may observe that we are 
inclined to doubt the obiter dictum in Venku 
Sheititht v. Ramachandrayya (1), and to 
question whether a transferee knowing per- 
fectly well that his transferor has no 
absolute right which he can trausfer; may 
nevertheless become a transferee of that 
non-existent right, can .be held to have 
bargained for a transfer of that non-exist- 
entright. 
On our finding, the present sult seems 
to afford a good example of the sort of 
ease intended to be covered by Art. 134, 
for which illustrations are not easy to 
imagine. Here there is no adequate proof 
of the absolute right, but the transferee un- 
doubtedly took the transfer of the right on 
the understanding that it was owned by 
his transferor, and the original mortgagor 
so far acquiesced that he made no attempt 
to redeem till after the lapse of 62 years 
from the date of his mortgage. l 
Accordingly we allow- the appeal with 
= costs, in this and in the lower Appellate 
Court to appellant. 
The decree of the first Court, that is of 
the Subordinate Judge, is restored. 
"WN. V. Appeal allowed, 

(1) 92 Ind. Oas. 342; 49 M.. 299; 49 M. L. J. 634; 22 
te. W. 885: 71925). M. W.N. 866; A.I. R. 1926 Mad. 
81. é 


‘MADRAS HIGH COURT. 
FULL BENCH. 
Lerrers Patent APPEAL No. 93 oF 1926. 
November 1, 1928. 

Present :—8ir Coutts-Trotter, Kr., Chief 

Justice, Mr. Justice Madhavan Nair and 
Mr. Justice Jackson. 

VEMULAPALLL RAMAKOTAYYA— 
PuaIsTIFF—-~APPELLANT 

versus 
GU THA VIRARAGHVAY YA—DsFanbant 
— RESPONDENT. 

Hindu Law—Widow—Gift with consent, of pre- 
sumptive reversioner—Consenting party, whether de- 
barred from questioning alienation on succession open- 
ing—Estoppel—Hlection—Ratification, 

Where an alienation without necessity by a Hindu 


. defendant in this case. 
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widow, of property forming part of her deceased 
husband's estate is consented to by the next pre- 
sumptive male reversioner.who, however, receives no 
consideration for giving such consent, the transac- 
tion is binding onthe consenting reversioner, if he 
succeeds tothe estate after the death of the widow 
oy z the female reversioner succeeding her. [p. 158, 
col. 2. < 

Where the reversioner has positively and definitely 
chosen to announce his intention and in fact has ag- 
reed to abide by the act of the widew, he is personally 
debarred from resiling from it afterwards, when he 
is the actual reversioner. [ibid.] 

Fateh Singh v, Thakur Rukmini Rawanji Maharaj 
(1) and Akkawa Ramchandrappa Yadav v. Sayadkhan 
Muthekhan (2), followed. 

Rangasami Goundan v. Nachtappa Goundan (3), 


relied on, 

Letters Patent appeal against the judg- 
ment of Mr. Justice Ramesam,in Second 
Appeal No. 814 of 1923, and reported as 96° 
Ind. Cas. 132. i 

Mr. V. Govindarajachari, zor the Ap- 
pellant. 

Mr. C. H. Raghava Rao, for tae Respond- 
ent. 

This appeal cams on for hearing on 28th 
and 29th November, 1927, and 27th January, 
1928, before their Lordships, the Chief 
Justice and Madhavan Nair, J., who refer- 
red the following question to a Full Bench: 

‘Where an alienation without necessity 
(Ex. I) by a Hindu widow of property 
forming part of, her deceased husband's 
estate is consented to by the next presump- 
tive male reversioner, who, however, receives 
no consideration for giving such consent, 
is the transaction binding or the consent- 
ing reversioner, if he succeeds to the 
estate, after the death of tha widow and 
of the female reversioner succeeding her ? 

This appeal was heard on 29th and 30th 
October, 1928, by a Fall Bench constituted 
as above. 


` JUDGMENT. 

Coutts-Trotter, C. J.—The facts 
necessary for the determination of this re- 
ference are briefly these :— . 

Vemulapalli Subbayya diəd in 1909, 
leaving a widow Seetamma, the Ist de- 
fendant and his mother Bapamma the 
3rd defendant, surviving him. On the 
2nd October, 1918, Seetamma executed a 
deed of gift in respect ofsome of the pro- 
perties that came to her from her hus- 
band in favour of her own brother Veera- 
raghvayya who is impleaded as the 2nd . 
The giit was 
effected by means of a document which 
is filed as Ex. 1,in the case, and on the 
igith. October the plaintif executed a 
document filed as Ex. 2. which in effect 
isa complete relinquishment: of.all of his 


i 
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tights as, prospective reversioner and also 


purports to give full consent to the transac- 


tion evidenced by. Ex. 1, to. which docu- 
ment indeed he was an: attesting witness. 
The question is whether by reason of his 
action in these matters-heis tobe held to 
be precluded from challenging the transac- 
tion. The exact wording of the | question 
is as follows:— - | 

“Where an alienation without necessity 
(Ex. 1) by a Hindu widow of:|property 
forming part of her deceased husband's 


estate is consented to-by the next pre- 


sumptive male reversioner who, however, 

receives. no consideration for giving such 

consent, is the transaction binding on the 

consenting reversioner, if he. succeeds to 

the estate after the death of the widow 

; ane of the female reversioner succeeding 
er l ; 

There is a Fall Bench decision of the 
Allahabad Oourt, Fateh Singh v. Thakur 
Rukmini Rawanji Maharaj (1) which is 
directly: in favour of the respondent here, 
and that in its turn was followed bya Full 
Bench ‘of the Bombay Court, Akkawa 
Eamchandrappa Yadav v. Sayadkhan Mu- 
thekhan (2). : In substance the argument be- 
fore us.is that these cases are inconsist- 
ent with the Privy Council decision in 
oo Goundan v. Nachiappa Goundan 

The learned Judge who decided the 
second appeal, Ramesam, J., speaks in his 
judgment of the plaintiff, the prospective 
reversioner being estopped. In our opinion 
mo question of estoppel arises in this case 
at all,for the essence ofthe doctrine of 
estoppel is that a person who’ acts on a 
representation of fact made to him by 
another person and is thereby damnified, 
is entitled to say that the person who 
made that representation cannot be heard 
to contest the truth of the facts which he 
himself asserted. The essence iof ‘the 
doctrine is that the person who acted on 
the faith of the assertion was damnified 
by so acting, and that feature is alto- 
gether absent in this case. | 

The next ground on which it is suggested 
that the „plaintif may be put out of Court 

: 

(1) 72 Ind. Oas. 8; 45 A. 339; 21 A. L. J.235;A. L 

R. 1923 AIL 387. l 


| 
(2) 102 Ind. Cas. 232; 51 B. 475; 29 Bom. L. R. 386; 


A.I R.1927 Bom. 260 (F. B.). , 

(3) 50 Ind, Oas. 498; (1919) M. W. N. 2625136 M. L. 
J. 493; 17 A. L. J. 586; 29.0. L.J. 539; 21 Bom. L. R. 
640; 23 O. W. N.777; 42 M. 523; 26 M. LT. 5: 10 
ae 105; 46 I-A. 72;1 U.P, L. B. (P.O) 66 


a 


. Debi (5). 


. 80 when the right of action is 
open to him and ke knows the facts. I£, 
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ia onthe doctrine of élection: ‘That wells 


‘known equitable doctrine is stated in the 


leading case of Streartfield v. Streartfield (4) 
and I cannot summarise it better than in 
the words of the learned editors jn ‘their 


‘notes to that case which begin at the 


-bottom of page 444*. They say this':— 

“ Election is the obligation imposed ‘upon 
a party by Oourts of Equity to choose 
‘between two inconsistent: or alternative 
rights or claims in cases where there is a 
plear intention of the person from whom ' 
he derives one; that: he should not enjoy 
both. Every case of election, ‘therefore, 
presupposes a plurality’ of gifts or rights, - 
with an intention, express or implied, of 
the party who has a right to control one 
or both, that one should be a substitute 
zor the other. The party who ‘isto take. 
has a choice but he cannot enjoy the benefit 
of both.” F 

The same principle is often putin an- 
‘other form, that a person cannot approbate 
and reprobate the same transaction. In this 
case that doctrine can have no application 
for the simple reason that no benefit was . 
taken by this plaintiff of any. kind, and 
that his approbation was a mere expression 
of intention which had no further conse- 
quences. But there is a third doctrine of 


‘equity, an obviously indispensable one 
: which . has recieved various legal labels, 


sometimes being spoken of as election, 


and sometimes as ratification, Its most 


authoritative exposition for an . Indian 
Court isto be found. in. the judgment of | 
the Board in the Rangasam's case (3), ‘de- 
livered by Lord Dunedin and I think “it 


"best to set out the material passage in full. 


“No doubt there is another view which 
is not estoppel, but is expressed by one 
learned Judge as ratification. It ig scarcely 
that, though it might be hyper-criticism to 
object tothe useof the word. What it is 
based on is this. An alienation by a widow 


is not a void contract, it is only. voidablo: 


Bijoy Gopal Mukerji v. Krishna Mahishi 

Now in all cases of voidable . 
contracts there is a. general equitable : 
doctrine common to all systems, that -he 
who has the right to complain must'do 


properly . 
therefore, a reversioner, after. he became 
in titulo to reduce the estate to possession 


9 (1235) LWh, & T. L. O. 440. 
5) 34° O. 329; . W. N. 424: 5 0. L. 
‘Bom. L. R. 602; 2 M. L. T. 133; 17 M. L, J. ists 


- L. J. 329; 34 L. A. 87 (P. O.) 


ore 


w? 
a 


` Pago of (1135) I Wh & T, L GE 7 
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‘and knew of the alienation, did something 
which showed that he treated the alienation 
as good, he would lose his right of complaint. 
This may be spoken of, though scarcely 
accurately, as ratification. In some cases 
it has. been expressed as an ‘election -to 
hold the deed good: Modhu Sudan Singh v. 
Rooke (6), - i 

“ Butit is well-settled that though he 
who may: be termed a presumptive rever- 
sionary heir has a title to challenge an 
alienation at its inception, he need not do 
so, but is entitled to wait till. the death 
of the widow has affirmed his character, 
a character which up tothat date might 
be defeated by birth or by adoption, The 
present plaintiff raised these proceedings 
immediatly after his title was confirmed. 

“Of course, something might 'be done 
- even before that time which amounted to 
an actual election to hold the deed good.” 

His Lordship points out that an aliena- 
tion of this nature by a widow is not 
a void. but only avoidable contract, and 


‘that it can be affirmed expressly or im-- 


pliedly by conduct of those whose interest 
it is to have it avoided. 

It has been argued that their Lordships 
‘meant to confine the class of persons who 
could validate the voidable contract toa 
“yeversioner who had not merely a ‘spes 
successionis’ but had become in titulo to 
~ reduce the estate to possession. Giving 
the best consideration we can to this 
leading authority we think that that pas- 
sage is by way of illustration and should 
not be treated as exhaustive of the pos- 
sibilities of a reversioner validating a prima 
facie voidable contract. There are two 
cases in which a reversioner may lose his 
rights. The first is when he does some- 
thing definite and positive to indicate his 
election toabide by it; the other is where 
he -is merely guilty of laches and sleeps 
on his rights. Itis clear that what their 
Lordships call a presumptive reversioner 
like the present plaintiff cannot bedeemed 
to have affirmed the widow’s alienation 
by mere inactivity. He is entitled to bring 
a declaratory suit but he is not bound to 
do so; he may wait until the succession 
opens by thedeath of the widow and the ter- 
mination of any other intervening interest. 
The question is whether the same holds 
good in the case not merely of passivity but 
of a positively manifested intention to 
abide by the act of the widow. That 
seems to be left open by the concluding 


6) 24I. A. 164; 250.1; 10, W. N. 498; 7. M. Lu J. 
127; 7 Sar, P, O, J, 194 (P, Uh l 
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words ofthe passage that I have quoted 
in which it is said that sometbing may 
bə done even before that time (that is, 
when the succession opens) which amounted 
to an actual election to hold the deed good. 
Their Lordships do not specify what class 
of cases they had in contemplation., One 
would obviously bə where the presump- 
tive reversioner had brought himself either 
within the doctrine of estcppel, or had 
taken a benefit and thereby fallen within 
the doctrine of election strictly so called 
as defined in Streartfield v. Streartfield 
(4). The Allahabad and Bombay High 
Courts held that a third case exists, 
namely, where although no one has been 
damnified so as to call into operation the 
doctrine of estoppel and the reversioner 
has taken no pecuniary benefit to bring 
himself within the meaning of the strict 
doctrine of election he has nevertheless 
positively and ‘definitely chosen to an- 
nounce his intention and in fact agreed to 
abide by the act of the widow. The Full 
Benches of Allahabad and Bombay have 
decided that he can do even while he 
only occupies the character of a presump- 
tive reversioner. We agree with the 
Allahabad and Bombay Courts in think- 
ing that if he takes such a step he is 
personally debarred -from rasiling from it 
aiterwards; indeed it is so obviously de- 
sirable that the Courts of ‘India should 
speak with one voiceon a matter of such 
constant recurrence as this and that we 
should not dissent from those decisions 
unless we were convinced that they were 
contrary to tha decision of the Privy 
Council in Rangasami's case (3), For the 
reasons stated we donot think that they 
are. 

Madhavan Nair, J.—I agree. 

Jackson, J.—I agree. 

vV. N. V. Reference answered, 


MADRAS HIGH COURT. 
Ovir Revision Peririon No. 1174or 1928, 
February 27, 1929. 

Present: —Mr. Justice Ramesam. 
GIRDHARILAL RATNALAL BARKER 
BY Proprizror G. ANRAJI 
—PLaINTIFF—PETITIONER 
VETSUS 
PALANIAPPA MUDALI AND ANOTHER 
— DEFENDANTS—RESEQNDENTS. 


l Specific Relief Act (T of 18773, 3 42—Suit fop 


e i. 
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mere declaration that plaintiff is ‘holder in due, 


course, maintainability of. 

The plaintiff filed a suit for a mere declaration 
that he was the holder in due course ofa cheque’ 
The Bank on which the cheque. was drawn was 
struck off from the array of parties as an unnecessary 
party. The other defendants contended that a- suit 
for.a mere declaration was not maintainable and 
that ad valorem Court-fee should be paid: 

Held, that the plaintiff was entitled to sue for 'a 
mere declaration and was not bound to pay ad 
valorem Court-fee. [p. 159, col. 1 | 

Petition under ss. 1:15 of Act V of 1908 
and 107 of the Government of India Act 
praying the High Oourt to revise the order 
dated the 17th July, 1928, of the Court of 
the Subordinate Judge, Coimbatore in O. 8. 
No. 231 of 1927. l a 

Messrs. K. Desikachart and N. D. Varad- 

_achart, for the Petitioner. | 

Messrs. K. Kaja Iyer, V. Ramaswamy 
Iyer and Watrap S. Subramania Iyer, for 
‘the Respondents. | 


JUDGMENT.—The facts of this revi- 
Bion petition may bethus stated. Defend- 
anta Nos. land 2 are contractors in the 
‘course of the business the 2nd '‘defendent 
got a cheque for Rs. 4,211 dated llth 
August, 1927, drawn onthe Imperial Bank 


of India, Erode, According to the plaintiff’ 


the cheque was negotiated for valuable 
` consideration on the same date: and the 
plaintiff became the owner in due course. 
Before he could present it for payment, the 
lst defendant filed a suit against the 2nd 
defendant (O. S. No. 477 of 1927), in the 
District Munsit’s Oourt of Erodeand the 
plaintif in that suit (the present Ist de- 
fendant) applied fora prohibitory order pro- 
hibiting the Imperial Bankof India from 
: paying the amount to the 2nd defendant 
or his endorsees. The plaintiff intervened 
with I. A. No. 973 of 1927, for raising that 
order, but it was dismissed, Hence he 
‘brings this suit for a declaration -to estab- 
lish his rightto obtain payment under the 
cheque or at any rate for a declaration that 
the cheque was endorsed to him for valu- 
able consideration. Besides the 2nd de- 
fendant the Imperial Bank was originally 
impleaded as 3rd defendant. He followed 
the plaint by a petition praying | that the 
Imperial Bank may be directed to: deposit 
the actualamountin Court. This petition 
was dismissed on 30th November, 2927, 
One of the issuesframed in the case is tha 
3rd issue which runs as follows :—: 

“ Whether the suit for a mere declaration 
is sustainable in law.” 

Apparently, the case was set down for 
heating on this issue and on issues No, 6-a 
and 6-b, Issue No, 6-b relates to Oourt-fee, 
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As regards issue No. 6-a the Subordinate 
Judge held that the 3rd defendant is not a 
necessary party. He says. “The 3rd de- 
fondant doesnot hold any money belong- 
ing elther to the 2nd defendant or to the 
lst defendant butis merely the custodian 
of the Government money deposited with 
them. They would have cashed the cheque 
but for the prohibitory order of the Court. 
If the plaintiffs establish their title to the 
cheque as against defendants Nos,1 and 
2, the 3rd defendant would certainly have 
no objection to paythe money due there- 
under ifthe cheque be still in force. The 
ard defendant is, therefore, an unheceesary 
party to this suit and the suit must be 
dismissed with costs as against him.” As 
a result of this order the suit continues ` 
only against defendants Nos. 1 and2. 

On the 3rd issue the Subordinate Judge 
has held that the suit which isfora mere 
declaration is not sustainable and asked 
the plaintif to pay ad valorem Court-fee on 
issue No, 6 b. If the Subordinate Judge held - 
that the 3rd defendant was a proper and 
necessary party to the suit his order about 
Court-fee on the 3rd issue would have 
been intelligible. But seeing that his 
finding on issue No. 6-ais thatthe 3rd defen- 
dant is an unnecessary party and that the 
suit should be dismissed as against him and 
the suit should proceed against the others, 
it seems to me thatthe suit fora declara- 
tion is sustainable, and to insist on the 
payment of ad valorem Oourt-fee would be 
denial of justice. Ifthe plaintiff can get 
a declaration as against defendants Nos 1 
and 2 that he was the holder in due course 
of the cheque, it would follow that it ought 
to have been paid when it was presented 
and even iffor any reason he may be ur- 
able to obtain payment. from the Imperial 
Bank hereafter on the ground that the pre- 
sentation 'of the cheque cannot be regard- 
ed as continuing, still the declaration of 
his title as against defendants Nos. l and 
2 would furnish him a proper cause of 
action for maintaining another suit against 
the 2nd defendant to recover the money. 
No doubt in such a suit he will have to 
pay full Court-fee. But in the present suit 
which is merely for a declaration and 
which does not seek to recover money from 
any of the parties now in suit and which 
cannot end in adecree directing any of the 
defendants to pay money to the 
plaintiff, the plaintiff cannot be requir- 
ed to pay ad valorem Court-fee. I must hold 
that the suit a3 framed for a declaration ig 
eustainable, 
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Mr. Subramania Iyer who appeared for 
the 2nd defendant contended that the suit 
cannot be instituted as such under O, XXI, 
r. 63, Civil Procedure Code, because the at- 
tachment of the cheque was not made by 
seizure but, only by .a prohibitory. order. 
He relied upon the decision in Muthiah 
Chetti y. Palaniappa Chetti (1). In that case 
‘the defendants contended that the-suit was 
barred under Art. 11 of the Limitation Act 
and asa reply to that defence the plaintiff 
said that there was no proper attachment. 
The Privy Council held that unless the at- 
tachment -is madein the manner prescribed 
by the Code, Art, 11 could not apply. In 
this case the plaintiff submits to the prohi- 
bitory order and brings a suit. Apart 
from this, I think this suit can be regarded 
as a suit for a general declaration and. not 
- as one under O. XXI, r. 63, Oivil Procedure 
Code.. | 
Mr. Ramaswamy Iyer who. appeared for 
the lst defendantcontended that the plaint- 
iff applied that the amount of the cheque 
should be brought to Court and be held 
in deposit and, therefore, the suit may be 
regarded as one for money. That petition 
has been dismissed and now that the 3rd 
defendant is struck off there 1s no prayer in 
“the suit which could end ina decree for 
payment of money against any defendant. 
That being so I think the Oourt-fee already 
paid by the plaintiff is sufficient. I set 
aside the order of the Subordinate Judge 
and direct the suit to proceed as it stands. 
The petitioner is entitled to his costs of 
_ this petition payable by the respondent. 
Oosts in the Court below will abide the 
"sa we aan na UN, 
' . 626; 51 M. ; . R. 
50 189: a ne aig. 320, W. N. 821;48 O. L. J. 
11: 98 L. W. 1: 50. W: Ñ. 579; 55M. L. J. 122; 30 
Bom, L. R. 1353; 551. A. 256 (P. ©). 
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Clause 36 of the Letters Patent (Madras) as amended ' 
applies to an “appeal which was rending at the: 
Ti the amendment came- into force, [p. 165, col. 
Attorney-General v. Sillem (5), relied on. 

Letters Patent appeal against the judg- 
ment of Mr. Justice Odgers, dated the 13th 
March, 1925, passed in 5, .A. No, 453 of 
1922, and reported as 95 Ind. Oas. 325 pre- 
ferred to the High Court against a decree 
of the Court of the Subordinate Judge, 
Tanjore, in A. 8. No. 35 of 1923, (O. 8. No. 
34 of 1917, District Munsif’s Oourt, Tiru- 
vadi.) 

[The Court (Jackson and “iruvenketa- 
chariar, JJ.) before deciding the case called 
for a finding from the lower Appellate 
Court on thethirdissue drafted in the remand 
judgment, wz. “whether the defendants 
failed to render services of perzamelam and 
chinnamelam to the temple mentioned inthe 
plaint even after the receipt of their emolu- 
ments due to their offices ”? 

In compliance with the above order the 
Subordinate Judgeof Tanjors submitted 
the finding that the defendants’ were not 
prevented from doing service ky the plaint- 
ifs but they wilfully ceased to render ser- 


_ vice. | 


JUDGMENT. 

Jackson, J.—Plaintiifs, the trustees 
of a Hindu temple, sued defendants, pro- 
fessional drummers, in ejectment. They 
alleged that in 1880, the trusiees by oral 
agreement allowed defendants to livein a 
terraced house belonging ‘to the temple, 
rent frea on condition of playing their 
drums inthe temple. They had ceased 
playing and should be made to deliver over 
the house. l , 

The defendants stated that there was no 
oral agreement but a registered one under 
which the trustees granted tha defendants, 
in return for their service, the house-site 
and superstructure, andthe produce of a 
fourth share in the village. The terraced 
and a thatched house were erected by 
themselves. _ l 

The plaintiffs then gave up their attempt 
to pretend that the superstructures, belong-. 
ed to the temple, endorsing on the plaint 
that the claim was abandoned. Whers- 
upon the District Munsif summarily dis- 
posed of the suit on the pleadings, giving 
the plaintiffs the site of the buildings which, 
he allowed the defendants to remove. l 

The defendants appealed, and the Subi 
ordinate Judge found that the oral agree- 
ment set up in the plaint was no mare 
valid than thé claim to the houses, but he 
rehabilitated the suit onthe defendants’ 
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document’ Ex. I, and on the. fictión that 
plaintiffs were suing defendants’ for con- 


travening: its provisions, he remanded the - 


suit for further- trial’ upon three new 


issues: whether plaintiffs possessed the lands 


appertaining -to defendants’: fourth share 
with defendants’ consent, whether plaintiffs 
paid: the ‘emoluments due to defendants 
until the defendants failed to render service, 
and whether’ after ‘receipt of these emolu- 


ménts defendants failed to render service. 


These are all questions of fact, and it 


has: now been found that plaintiffs pog- 
sessed the land -with defendants’ consent 


that admittedly the plaintiffs are not giving | 


thé defendants ‘the entire income of the 
lands, and- defendants wilfully eased. to 
render service.’ The last finding was not 
Originally recorded in the lower'A ppellate 
Oourt. The learned Subordinate Judge 
confined himself.to finding: | 

“So long as the plaintiffs have not 
established that they have, as provided for 
in: Hx. I, paid to the defendanta ithe entire 
income. of -the ‘quarter Pangu lof lands, 


i 


they are not entitled to find: fault with.. 


them for failure to perform services." 
He gave no finding upon issue No: 3 which 
was obtained by ourselves -at the plaintiffs’ 
request, because when the 
was heard’ by Odgers, :J., he obsérved-that 


there was no. finding that the-default was’ 


wilful,-and -rather seemed-to ‘assume the 
negative; ! 

Now that: we have got this finding,I do 
not think’ it -betters the plaintiffs’ case. 
If they-refuse to.pay defendants the entire 
income: stipulated in Ex.. I they cannot 
complain of default in service. They seem 
to have realised that under Hix. I they had 


no case, else. they: would not have elected : was referred to on both sides is conclusive, 


to-sue upon false pleas. As the! learned 
Subordinate Judge. observes there is a 
bona: fide dispute. between the parties over 
the amount: to-be paid; and untili-that is 
settled, plaintiffs cannot claim ai prefer- 
ence, saying that -however much ‘the. re- 
muneration may .be ,withheld, the ‘drumm- 
ing. ;.:must never be interrupted. : 


I do not think. that'we can re-open the 
second issue at’this stage nor was if ever 
suggested: when “we were asked to send 
down for a-finding upon issue;‘No. 3. 
Aud:I do not see how, if we did. re- 
open’ the issue; the decision in a small 
cause ‘suit bythe ‘same Munsif as'the one 
who in ’the first- instance mishandled this 
original suit, -would help us. His judg- 


ment is not‘upon-the record, and would | 


11 = 
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hardly. be relevant; nor do-we' know what 
were the pleadings. z 
‘Accordingly’ the appeal will. have to be 
dismisssd with costs. In this view the . 
translation of Ex. I becomes an academic ` 
question, but I may observe that the ren 


dering which our translator pronounces 
‘the more: probable seems to me also to:be 


more suitable to the context. Ifthe docu- 
ment is only dealing with a thatched 
superstructure it seems unnecessary to have 
troubled to enter itat. all. The right on 
eviction to retain the poles and thatch 
was worth very little. : 

On the other hand to have promised, & 
permanent dwelling site is not an unlikely 
bargain for the trustees to have made if 


‘they were hard put it to find drummers; 


and they may even have promised the site 


“with a mental reservation that a plea of 


exceeding - their power would save them 
from having to keep their.word. Ofcourse, 
entering: into engagements with mental 
réservations is sharp practice, but consider- 


“ing the shape in which this suit originally. ` 


came to Oourt, sharp practice is not incon- © 
ceivable. Whether the trustees did exceed ` 
their powers is' not our present concern. 

The appeal is dismissed with costs. 

Thiruvenkatachariar, J.—The 
finding on the 3rd issue which we called 
for fromthe lower: Court’ is that the de- - 
fendants were not prevented from doing 
service by the plaintiffs but they wilfully 
ceased to render service. The question 
whether the defendants were paid their 
emoluments in full up to the date of 
their. ceasing to render service is also con- - 
cluded so ‘faras the present case is con- 


‘cerned. On that’ question the judgment’ 


in Small Cause Suit No. 487 of 1919 which 


The defendants preferred a revision. peti- 
tion against that: judgment and that peti- 
tion was heard by Odgers, J., along with 
the second appeal.and was. dismissed. It 
was argued for the respondent. that the 
Small Oause Suit brought by the plaintiffs . 
proceeded on’ the basis that the defendants. 
were to be paid a fixed salary at 40 kalams 


-of `paddy for the year in question for their 


services tothe temple, whereas under Ex. I 
they are entitled to the Whole of: the-.net 
produces from the lands ‘given. to them 
under that ‘document. If the 40 -kalams 
did ‘not - represent the net produce from’ the 
land, it’ was certainly. open to the defend- 
ants to have raised that plea inthe suit, 
Tike written statement filed by the -de~ 
fendants has not been: filed in thie case 
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ther that plea was raisedor not. Be that 
at it may the finding that the defendants 
. wêre fully paid for their . services till 
April, 1916, when they -ceased to render 
services is now concluded by that decree 
and. emphatically so because’ the plaintiffs 
gota decree against the defendants on the 
footing that the defendants had been over- 
paid 10 kalams for that period. It is thus 
‘eléar upon the findings that without any 
default on the part of the plaintiffs, the 
defendants have wilfully ceased to render 
services from April, 1916, and the question 
wé have, therefore, to consider is whether 
for that reason under the terms of Ex. I 
the plaintiffs are not entitled to possession 
of. the sites sued for. Whatever might 
have’ been the case stated by the plaintiffs 
in the plaint, the trial of the suit has 
throughout proceeded on the basis that the 
mutual rights of the. parties are governed 
by Ex, I and that isalsothe basis on which 
Odgera, J., proceeds in his judgment. 


The parties, however, are not agreed as to. 


the right interpretation of Hx. I in so far, 
as. it bears on the question before us. The 
plaintiffs say that under Ex. I the defend- 
ants are entitled to the occupation of the 
sites-only so long as they render services 
to. the temple and that they are not entitled 
to. continue inoccupation when for wilful 
default on their part their services are 
dispensed with. The defendants, on the 
other hand, contend thatso far as the sites 
aré:..concerned, Ex. I gives the sameto them 
absolutely andthat even if their services 
are dispensed with, the trustees of the tem- 
. ple can only resume the 10 mahs of land 
given to. them as emoluments for the office 
but not the sites inquesation. It basto be 
‘observed that the language ofthis part of 
Ex: Iis far from clear. It is certainly 
capable of both interpretations. That being 
so, we have to see what the parties really 
intended with reference ‘to the circum- 
stances of the case. Exhibit I evidences an 
agreement entered into by the trustees of 
the temple with one Ramaswami for the 
performance by him and his successors of 
the service3of Periamelam and Chinnamelam 
in the temple. Ramaswami and his succes- 
sors are to perforfn those servicse regularly 
and as remuneration therefor they are to 
enjoy theincome from 10 mahs of land 
appertaining to the temple's quarter Pangu 
in the village. Thesites in question are 
yeferred to in the document as appertaining 
to: the said quarter Pengu. Ona portion 
-of the said site there was thena thatched 
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and he was also given the liberty to put 
up a superstructure on the vacant portion 
of the site for the Chinnamelam. Under 
the terms of Ex. Ineither Ramaswami nor 
his successors could be dispossessed either 
of the lands or of the sites so long ag they 
performed the services and did not commit 
any wilful default in the performance of 
the services. Having regard to these con- 
siderations, we have to see which of two 
interpretations regarding the clause re- 
lating to the consequences of default has 
to be preferred. If the terms of the docu- 
ment areclear no doubt effect must be 
given to the plain meaning of the words, 
but according to the chief interpreter of 
this Court whose translation of the docu- 
ment is set out by the learned Judge the 
expression “Manaikattu Kattukoppu” is - 
ambiguous. It may be interpreted in two 
ways as he says, either as a compound 
word in which case it will msan super- 
structure on the land or as separate words 
which may mean site and superstructure. 
If it was intended to give away the site 
also absolutely, the correct way of express- 
ing it would be “Manaikkattum Kattuk- 
koppum.” When it is remembered that the 
sites also appertain to the quarter Pangu - 
which the temple owns in the village 
being appurtenant to the 10 mahs of 
nanjas and punjas, the extent of the said 
share and that both the lands and. the 
sites were given as remuneration for the 
office to be held so long as the services 
were performed, it would be difficult to 
sustain the defendants’ case that the site 
which was intended forthe residence of 
the service-holder was placed on a different 
footing from the rest of the lands with the - 
income of which he was to maintain him- - 
self. Both were equal appanagés of the 
office. We have also to remember that the 
grantors are the trustees of the temple who 
had noright to alienate any property of 
the temple absolutely though it was com- 
petent tothem to make a grant of the 
lands to be enjoyed by the service-holder 
so long ashe continues to hoid the office. 
If the defendant's construction is to be 
adopted and there was so far as the site 
is concerned an absolute grant of the same 
to him irrespective of his continuing to ` 
perform the services or not, tne result will ` 
be thateven if he commits default on the 
very next day he could not be turned out 
of the sites. In my opinion it 1s hardly 
conceivable that such an intention could 
he imputed to the trustees, It is argued 
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for the respondents that there was ‘separate 
consideration for the grant.of the sites 
absolutely, because Ramaswami who had 
till then been living ina different village 
was brought over by the trustees ‘to this 
village for the performance of services in 
the temple. But no such plea is raised in 
the written statement orin the issues nor 
was that point put forward before Odgers, J. 
Ido not, therefore, think thatithe responc- 
ents can be allowed to raise any such point 
now, 

Lastly, it is contended for the respond- 
ent that the suit should have been dismiss- 
ed because the plaintiff suppressed Ex. I 
and brought the suiton a false case of 
oral agreement. No doubt, the trial Court 
might have so disposed of the case. But 
it did not. On the other hand, issues 
were framed and the suit was tried on the 
footing that the agreement between the 
parties was as set out in Ex: land on 
that basis the case has been tried through- 
out. Itis with reference to the terms of 
Ex. I that Odgers, J., has given his judg- 
ment, It is, therefore, far too late for the 
respondent to raise that point now. Read- 

ing the learned Judge's judgment it seems 
to me that his conclusion might have 
been different if he had the finding which 
we now have that there was wilful default 
on the part of the defendants. In my 
opinion, the defendants are not entitled to 
keep possession of the sites even after their 
services have been rightly dispensed with. 

One other point was raised on! behalf of 
the respondent, viz., that they should be 
awarded compensation for the superstruc- 
ture which they subsequently put up on 
the site. Whatever merits there may be 


—_— 


in this pointit hasto be observed that 


it is raised for the first time before us and 
we should be very loath to entertain a 
question at this stage which involves a 
further investigation as to facts. Moreover, 
the defendants in this case admittedly 
knew that the only title they had to the 
land is under Ex. I and they cannot claim 
any equity contrary to the terms of Ex, 1. 
Iam, therefore, of opinion that the defend- 
ants cannot be allowed to raise that point 
now. 


ment of Odgers, J, and of the lower Ap- 
pellate Oourt and restore the ‘revised 
decree -of the District Munsif, dated the 
i4th August, 1420, except as to costs and 
subject to the following modification, viz,, 
that the defendants are given three montiis’ 
tims from the ae of the receipt) ‘of thia 
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decree by ‘the Court ofthe-District Munsif 
for the removal of the superstructure they 
have put up on thesuit lands, 

As to costs as the plaintifs brought the 


suit suppressing Hu. I, I disallow their ` 


costs up to the date of the revised decree 
aforesaid of the District Munsif, and direct 
the defendants to pay the. second plaintif 


, his costs incurred subsequently in the 


lower Appellate Court and in this Court. 

By the Court.--The. presumable 
object of the revised Letters Patent is -to 
treat as finally ‘settled all points upon 
which the Judges hearing the- 
Patent Appeal were agreed, 
refer to the third Judge the -points 
upon which they differed. Itis, therefore, 
more important clearly to state the points 
of agreement than the points of difference. 

In this suit we are agreed that it must 
be decided on the question of law; each 
party has fulfilled his obligations ‘under 
Ex. I. Beyond that I doubt if there. is 
any agreed point which can’ be taken as 
settled. 

As for points of difference Jackson, J., 
considers that the Subordinate J udge in 
the First Appeal rightly decided the case. 
Thiruvenkatachariar, -J., considers | that 
he’ wrongly decided it. Jackson, J., con- 
siders that Remand Issue No, 2 was 
decided by the Sub-Judge -and is now 
closed. Thiruvenkatachariar, J., considers 
that it is open. 

Assuming that it is open, Thiruvenkata- 
chairar, J.,.considers that it is settled by 
the judgment of the District Munsif, 
Tiravadi, in 5. 0. 8. No. 487 of 1919. 
Jackson, J., considers that judgment to be 
irrelevant. ’ Thiruvenkatachariar, J., ` Con- 
siders that the finding on Remand Issue 
No. 3 is also decisive on this question, 


that on that finding it lay on the defendants ° 


to make out a justifiable cause for their 
default in rendering service and i in that "they 
failed. 

As regards the interpretation of Ex. I; 
Thiruvenkatachariar, J., holds that manakat 
kattukoppu means site-superstructure or 
superstructure on site, ~ 


Jackson, J;, holds the words to‘ mean site l 


and superstructure. 

We refer the following question - for: the 
opinion of the Full Bench:— 

«Does cl.36 of the Latters Patent ag 


`x 


Lotters - 
and oniy - 


amended apply, to an appeal which. was _ 


pending at the time the ‘amendment: came 
into force?”’.. - "a 


Mr. K, Balasubramania iwan, for : “the 5 


Appo llang, aie 


bah - =- 
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Mr,- Y. Sundaram Aiyar; for the Respond- 


ents: + 
l OPINION. 

Ramesam;d,—Io the Full: Bench 
case ` (0. M.A. Nos.” 158° and : 405 
of 1926) which was heard along with 
this case, we ‘have held that: where two 
Judges differ ina “Ohartered High Oourt 
it is cl. 36- ‘of the Letters Patent that ap- 
plies and-‘not s. 98: of the Civil Procedure 
Oode. Now-cl. 36 of the Letters Patent has 
been recently ‘amended.: The question 
naturally arises whether the amendment is 
retrospective. Accordingly the question 
referred to the Full Bench ‘in: -this case is, 
does ‘cl..36 of Letters Patent as amended 
apply‘to an appeal which ‘was ‘pending ab 
tho- -time the’ amendment came into 
force? 


16 was"held in’ Colonial Sugar Refining 
Co: v, Irving (1) that a subject has gota 


vested ‘right 'in an` appeal and where‘an ° 


Act’ is passed abolishing the right of ap- 
peal, it cannot be used retrospectively so 
asto deprive him of the. right of appeal 
in‘cases pending’at’ the time the Act was 
passed. It has also recently been pointed out 
in In re Vasudeva’ Samiar (2) that that deci- 
sidn is notin conflict with the later degi- 
sión“ in Canada Cement, Co. v. Mon- 
treal ‘Hast Corporation (8) where a Uourt 
was abolishéd. In' in re’ Vasudeva Samiar 
(2) it was held ‘that all appeais in force 
when a. suit was instituted are preserved 
to it through the ‘rest of its career unless 
the’ Legislature’ has either abolished the 
Oourt to which an-appeal--then lay or has 
expressly or by necessary intendment given 
the Act a retrospective effect; The same 
result was arrived atin Sardar Ali v. Dol- 
liluddin ‘Ostagar (4). Accordingly it has 
been contended by the learned: Advocate for 
the respondents in this case that the amend- 
ment of cl, 36 of the Letters Patent does 
not: operate retiospectively and the opin- 
ion: of the Senior. Judge: should prevail, 
The fallacy of this argument is obvious. 
The effect of the cases’ cited above is that 
the right of appeal which existed once 
cannot be takenaway by an Act unless it 
is expressly retrospective. The only logical 
effect of applying that principle should be 


(1) (1905) A. O. 369; 74 L. J. P. 0.77; 92 D. T. 738; 
31 Ë, L. R. 513. 

(2) 115 Ind. Gas: 811; 29 L. W. 390; (1929) M: W. 
N.57; A. I, R. 1929 Mad. 381; 56 M. L. d. 369 (F. B.). 
2) 1922) 1 A, U, 249; 9L L. J. P. O. 113; 126 L. 
"p 61 


(4) 113 Ind: Oas, 49; 480. L. J. 150,32 0. W.N, 
3130; A. L R.1928 Cal. 640; 56 O. 512 (S. B.). 
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that if two Judges hear'a case, deliver 
their judgments and for some reason the ` 
Senior Judge’s judgment prevails then the ` 
right of appeal which existed before to a 
Bench of three Judges is not taken away 


- and continues to exist, but the effect of the ' 


amended cl. 36 of the Letters Patent is not ’ 
to deprive the right of appeal but to 
change the procedure as to what two 
Judges should do when they find that they `- 
are about to differ. The- clause seys that ` 
the question shall be referred to a third” 


‘Judge. To argue thatthe two Judges shall 


continue to deal with the case as under the | 
old clauseand that when their judgments © 
are delivered the rule that the Senior 


' Judge's judgment should prevail should ’ 


still apply is to arguethat a rule cf proce- | 
dure which ceased to exist must be applied’ 
so'as to enable the party in whose favour 
the Senior Judge’s judgment is to put the 
opposite party to the’ necessity of an`, 
appeal and.thereby to have the chance of 
that judgment not being appealed against. 
To insist on the application of such a pro- ` 
cedureis really to say that a party basa ` 
vested right'in two Judges continuing the 
old procedure : and not referring to a 
third Judge. Now it is well established 
that a party can have-no vested right in a ~ 
mere right of procedure. Here what the 
respondent wants is not the right of appeal ` 
for itis not he that loses the right ofappeal. 
He wants certain procedurete be followed ` 
so as to put the opposite-party to the neces- `- 
sity of appealing. In Attorney-General v. 
Sillem (5) the questions were whether the 
right of appeal can be created by a Tribu- 
nal or by legislative authority only 
and, secondly, whether a new right 
of- appeal ‘would affect existing suits. ` 
On the first question, the noble Lords differ- 
ed: but-on the second question Lords ` 
Westbury, Oranworth’ and Wensleydale - 
expressed their opinions. Lord Westbury 
observed : l 

“It was strongly contended by the re- | 
spondents evenif the Barons of the Ex- 
chequer had power to make the rulesin ' 
question, they had no power to make them ` 
apply to pending proceedings, and that 
the attempt to do so was unjust, ° l 

“This argument is not, in my opinion, - 
well founded.” 

Lord Uranworth was of the same opinion 
(pages 735 to 7374) l B 

(5) (1864) 10 H. L. O. 704; 10 Jur, 446; 10 L. T. 
434; 11 Bi. R. 1200; 4 N. R. 29; 12 W. R. 641; 138 
R.: R. 382. ; 

*Pages of (1864) 10 H, L, W.— [Bd] 
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. Lord Wensleydale expressed himself more : Petition,.under,.ss..435:.and 439 -of . the 
| explicitly :— 7 o .. , Oriminal’ Procedure. Code„:1898, praying 
“I think that if it, were'an alteration in ,. the. High. Oourt to -revise the judgmentof 
„the mode of proceeding .only, to. the pre- -the Court of the.Sub-Divisional . Magistrate, 
judice of the claimants, the objeztion would . Madura, in O. . A.. No. 32 .of::1928,. pre- 
not prevail. There is a material difference ferred against that of the: Madura; Town‘ 

. When an Act of Parliament is-dealing with in O.: O. No. 415-0f1928, _ 

_ a. Fight of action. already. vested, notin- . Mr. Watrap S..Subramania Tyer, for: the 

, tended to be taken away;.and. when it is . Petitioners. 

,, dealing with .mere procedure to recover Mr. K. Venkataragavachariar, ., for: -the 

: those rights, which if may be quite reason- Public Prosecutor, for the Crown. 

_.able-to regulate and alter. : ; -ORDER.—In this. case ..the. petitioners 
- “The right of the suitor is to bring the: -have:-been-..convicted for- offences under 
action, and to have it conducted in the ss. 6 and 7 of Act III of 1889, namely, 

s way, aud according.to the ‘practice of the for opening or permitting to be used any 

< Oourt in, which he -brings it: and if any common gaming house and for being 

. Act of Parliament, or any rule founded on found gaming or present for the purpose | 

„the authority. of the. Act of Parliament of gaming..in a-common gaming house. 

. alters the mode of procedure, then he has The. prosecution. sought, to , establish) the 

„a right to have it conducted in that alter- offences by the evidence. of Sub Inspector, 

“ed mode. That,. therefore, takes away no- P. W. No. 1, who.,arranged to raid the 

thing, The right. of action does not con- house himeelf,..he ,.haying previously de 

_ Btitute a title to` keep all’ the conse- puted P.. Wi. No. 2, a Police..Qonstable to 

„ quences of thd, right as they were, before. get into, the house, and ,to.arrange.,to:play. 

16 gives the right-to have the action.con- Prosecution Witness.No. 1 says that he 

_ ducted according. to the rules -then in force never went to the house on any previous 

with respect. to ..procedure (pages. .263 occasion. . He- does, not; know; how long 

„and 764*), ` $ the lst accused ,has.. been residing in the 
_And this. is.-all that-the appellant wants _ house and as- for. P. W. No. 2 he admits 

„here, We are,. therefore, of, opinion that; that.the lst, accused, might... have--known 

_.the,, amended cl. (36) of the Letters Patent = him. r On: the other -hand, -the defence 

„ applies to. all pending. cases.. We answer’ -evidence is, that the lst accused has. been 

„the question. referred to.us accordingly.. liyjng.in-the house,..in , question.,for, 30 

Kumaraswami  Sastriar, ; J.—I - years. with his- wife and family , ands: that 


agree. | . it.is a residential house-and that the reason 
, Reilly, J.—I agree. | why' there was cards play, at that house 
V. N. V, . Answer accordingly, a at the time in question was that there.was 





a Thirukalyanam (marriage) -festival ,and 
Ber a a Tn -had come. to his -house 
_and -they.had a game of cards., ,Of course, 
MADRAS HIGH COURT. “it may be that several of the persons 
- OBIMINAL Revision Oase No. 857, oF 1928. |, present .in,.the-house.at- the; time.and.who 

~ February 7, 1929. < adimittedly -were all playing for money 


#Pages of (1864) 10 A. L. O—[Hd] | 
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eee Ti GENG ea Bers were, not the personal, friends of thë ist 

. AVOOR RAMASWAMI IYHR— accused. But the difficulty I feel, in, the 

< AND ANOTHER—ACOUSED—PRTITIONESS ..case vis, the . insufficiency. - of. „the. evi- 
versus | dence that.this is a common, gaming house 
_.EMPEROR=0Opprosrre Party. _ that is to say, that itis a public. place of 


Madras Towns Nuisances Act (III of 1889), ss. 6,7 resort of-persons who want . to. play games 


ah ing house’, meaning of ~R a ioe 
= IER ; ng of ~‘Resort’, what of chance.for, money. ,, The,evidence-of the 
‘To Gonstitute a common gaming house :within prosecution seems .to me to, be, entirely. in- 


the meaning of ss. 6, 7 of the Madras Towns Nuisances „ sufficient .to. support that. . There. is, no 
Act, it must be proved to be a public) place of doubt that it must be a place of .resort-and 


Panes ae who want to play games: of chance << rosort’ I. take it. means that. people are 


‘Resort’ -means that people are accustomed to go scustomed to go there. “But it does not 
there .But it does not mean that the same person . mean, of course, that the same person, need 
need go more than . once but a number of, people are go more than once but a number. of people 
in the habit of resorting to the houge as a Place well- are in the habit- of resorting to: the house 

them where they can get what the in ` as Bee eae ee 
known to ona HH bey want In” as a place well-known to them where the 


the way of gambling. ` b i 
In re Chinniah (1), relied on. _ can. get what,they : want in the . way of 


l 
t L 
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gambling. That seems to me to be the 
effect of the decision quoted in In re 
Chinniah (1). Under these circumstances 
I think the prosecution has failed to prove 
. that this house in question is a common 
'. gaming house and that, therefore, the con- 


viction must be set aside and the fines, if ' 


paid, must be refunded. The articles 
seized from the petitioners will also be re- 
stored to them. 


V. N. V. Conviction set aside. 

(1) 77 Ind. Cas. 303; (1924) M. W. N. 237; 19 L. W. 
219: 46 M. L. J. 309; 34 M. L. T. 195; 25 Cr. L. J. 367; 
47 M. 426; A. I. R. 1924 Mad. 729. 


MADRASHIGH COURT. 
COBIMINAL Revisicn Oase No. 291 oF 1928, 
OrIMINAL Revision PRTITION No. 283 
oF 1928, 
April 4, 1928. 
Present:—Mr. Justice Devadoss. 
BAVA CO. VYTHIALINGA MUDALIAR 
— PETITIONER 


Versus 
G. RAMANUJA MUDALIAR— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 3. 144— 
Trust~-Appoiniment of new trustee by Religious 
Endowment Board—Obstruction by trustee in posses- 
sion—~ Order under s. 144, legality of. 

Where the possession of the trustee of a temple 
was sought to be interfered with by another 
person who claimed to have been appointed by the 
Madras Hindu Religious Endowment Board as 
trustee, and the trustee in possession objected to 
it on the ground that he was the hereditary 
trustee and thatthe Board had no power to make 
any appointment : 

Held, that there was abona fide dispute between 
the parties, and it was not a case for interference 
“by Oriminal Courts under s, 144, Oriminal Procedure 
Code. 

If a person appointed as a trustee is obstructed 
in taking up the management or possession of the 
properties belonging to the trust, his courseJis to 
apply under s.78 ofthe Madras Hindu Religious 
Endowments Act IT of 1927. 

Petition, under as. 435 and 439 of the 
Code 'of Criminal Procedure, 1898, praying 
the High Court to revise an order of 
the Court ofthe Additional District Magis- 
trate, Tanjore, dated the 17th March, 1928, 
and made in H. ©. No. 1 of 1928 (M. O. 
No. lof 1928 on the file of the Second Class 
Magistrate, Tiruvalur.) | 

Messrs. T. V. Muthukrishna Iyer and N. 
Mutiuswamy ‘Aiyar, for the Petitioner. 

Mr. K. N. Ganapathi, for the Public 
Prosecutor. for. the Crown. 


Mr. A. V. Visvanatha Sastii, for the Re- 


* 


spondent. 


QRPER.—This is an -application-to 


VITBIALINGA MUDALIAR 0, BAMANGJA MEDATTAR. 
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revise the order of the Second Class 
Magistrate of Tiruvalur passed unders. 14e 
of the Code of Criminal Procedure. Th4 
main contention of Mr. Muthukrishna Iyer 
for the petitioner is, that the respondent 
was not in possession of the Ulthuraikat- 
talai and his client who was in possession 
and management of the Ulthuraikattalai for 
two years since the death of Somasundara 
Mudaliar, should not have been restrained 
from conducting the festival. The re- 
spondent was appointed trustee by the 
Religious Endowment Board py an order 
dated the 2186 February, 1925. He com- 
munciated his appointment to the peti- 
tioner and asked him to co-operate with 
him in the conduct of the festival. The 
petitioner replied on 3rd March, 1928, that 
he could not recognise the appointment of 
the respondent as trustee and inasmuch 
as there was no vacancy in hereditary 
Trusteeship and this particular appoint- 
ment, therefore, could not bes valid one 
and, secondly he could not take part in 
the management of the festival and 
Ulthuraikattalai. Thereupon the respond- 
ent applied to the Magistrate cn 6th March, 
1928, for an order under s. 144 of the Code 
of Criminal Procedure. Hesayjsin para. 6 
that he entered upon his duties as trustee, 
and communicated with BavaC ¥aithye- 
linga Mudaliar, the petitioner, to co operate 
with bim in the management Frem tke 
petitionerit is clear that the respondent did 
not take possession of any property belong- 
ing to the Ulthuraikattalai nor was he in 
possession of anything that belonged to ine 
kattalat. 

Mr. Visvanatha Sastrifor the respondent 
contends that he did not' enter. upon his 
office, that possession need not be necessarily 
physical possession of the kattalai pro- 
perties and that the respondent may be 
deemed tobe in possession oi the office, 

The mere appointment oI a person in 
office cannot give him possession of the 
trust properties. The petitioner wasin 
possession of the Ulthuraikattalaiand the 
properties belonging thereto for at least 
two years. His possession ought not to 
have been interfered with by a Criminal 
Court. , 

It is unnecessary in this connection to 
draw attention to the contention of the 
parties as to whether the officeto which 
the respondent was appointed was a heredi- 
tary office or not. One side says it is and 
the other side says itis not. If the cffice 
is hereditary, the Religious Endowments 
Board would have a right to appoint a 


t 
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trustee, If itisnot s. 42 of the Hindu 
Religious Hodowments Act; would net 
apply. Seeing that the petitioner objected 


to the appointment of the respondent on. 


the ground thatthe Board had no power 
to appoint him and seeing that there is 
a bona fide dispute between ithe parties, 
itisnot proper for Oriminal Court to 
pass an order under s, 144 of the Code 
of Oriminal Procedure. If the‘ respondent 
was obstructedin taking up the managa- 
ment or possession of the properties be- 
longing to the 
fo apply under s 78 ofthe ‘Hindu Re- 
ligious Hadowments. Act. He has not 
chosen to doso. Fromthe order of the 


Magistrate it appears that he relies entirely. 


upon the fact that the Religious Endow- 
ments Board appointed the respondentas 
trustee and, therefore, he ought to be 
allowed to celebrate the festival and the 
petitioner who was not willing to ‘co-operate 
with him should be restrained from 
obstructing the respondentin the conduct 
of the festival. 3 

The Sub-Magistrate has entirely «mis- 
conceived his power under s. 144 of the 
Oode of Oriminal Procsdure when he passed 
his order. Inthis connection it! is neces- 


sary to observe that in disposing of ap-. 


plications of this kind where a person 
simply wants to enforca his right the 
Criminal Courts ought not to lend him 
their aid under s. 144 of the 'Code of 
Criminal Procedure. : 

The festival is now over. The jorder of 
the Sub-Magistrate was confirmed by the 
Additional Magistrate. Both the orders 
are set aside. T ee 

V. N.V. Order set aside. - 


5 * i 


MADRAS HIGH COURT. 
APPEAL aGainsT OsDar No. 349 oF 1927. 
August 27, 1928. ss! 
Present:—Mr. Justice Madhavan Nair - 
and Mr. Justice Tiruvenkata Achariar. 
S. M. SAVITHRI BAYI AND OTAER3 
_—~ DEFENDANTS—APPELLSNTS 


Versus | 

KOTTAYI AOHUTAN i 
AND OTHERS-—-PLAINTIFFS——- ' 
AND DEFENDANTS— RESPONDENTS. | 


Civil Procedure Code (Act V of 1908), s. 1 I—Suit for - 


redemption of kanom—Decision asto right to value 
of MH NENENG kes judisata between co-dejend- 
ants. | i mf 


For the decision in a suit to operate as res judicata. 


kattalai his couras was - 


-at Oalicut, dated the 27th April, 1927, 


SAVITHRT BAYE V, V, ROTPAYT-ACHUTAN, 387 


between co-defendants thersin, it is necebsary (1) 
that there should be active controversy between the 
co-defendants and (2) that an adjudication inter se 
between the co-defendants should be. necessary to 
give the appropriate relief to the plaintiff! p. 168, col.1. 
In asuit for redemption bya landlord if thereis : 
acontestasto which of the defendants is entitled. 
to get the value of improvements it isthe duty of 
the Court to decide the contest and declare as to 
who should be given the value of improvements, 
instead of leaving that question to be frought out 
ina separate suit between the defendants; and the 
decision of such an issue between co-defendants 
will, therefore, operate as res judicata in a subsequent 
suit between them. [p. 169, col. 1] ki 
Appeal against an order ofthe Court of 
the Subordinate Judge, South ee 
an: 
passedin A.S. No 34 of 1927 (A 8.No.82 
of 1927 Distri:t Court, South Malabar) 
preferred against a decrse of the Court 
of the District Munsif of Vayitri at Oalicut 
in OS. No. 373 of 1924 (OS No.-577 
of 1924, Principal District Munsif's . Court, 
Calicut). 
Mr. K. Kutti 
Appellants. 
Mr. K., P, Krishna 
spondents,. 
JUDGMENT.—This is an appeal 
against the order of thə learned Subor- 
dinate Judge of SouthMalabar at Calicut re- 


Krishna Menon, for the 


Menon, for the Re~ 


‘manding O. S: No. 373 of 1924 to the District 


Mnnsif of Vayitri for disposal. 

The 9th respondent in appeal who is the 
legal representative of the let defendant is 
the appellant. The facts relating to this re- 
mand are these:—The lst defendant, the 
kanomdar of a house site, had demised it to 
the 3rd defendant; the latter built a house 
on it and hypothecated it tothe list 
defendant. The lət defendant brought 
a -uit, O. S. No. 464 of 1922 upon the 
hypothecation bond, obtained a decree 


and in execution efit purchased the house 


himself. When he tried to obtain delivery 
of possession of the house he was obstruct- 
ed by the plaintiffs in the present suit who 
stated that the house was built with the 
turward fund of the plaintiffs and of the 3rd 
defendant, and not by the 3rd. defendant 
alone out of hisowa tunds, The Ist defendant- 
then applied for the removal of the obstruc- 
tion in M. P. No. 905 of 1924 and the 
obstruction was ordered to beremoved. As 
a consequence of ‘this order the plaintifis 
instituted the suit which has now been 
remanded for a declaration that the house 
was built with the tarward funds of the 
plaintiffs and defendants Nos. 2 to 8, that 
the decree obtained by the lst defendant 
in O. 8. No. 464 of 1922 is not binding 
upon them and. that: ‘the.’ order -remoying 


i 
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` the plaintiffs’ -resistance 
aside. 
, In the meanwhile,., the superior jenmi 
-who had demised the.land:on -kanom -to 
the lst defendant: had brought O.: 8. 
“No. 484 of 1925 on. the file of the Principal 
-District Munsif's Oourt.of Calicut for re- 
. deeming the.-land, making the present 
‘plaintifis and the present -lst and 3rd 
defendants parties to the suit and obtained 
a. decree for . redemption. The present 
3rd defendant was ithe lst’ defendant in 
: that suit; the present 3rd defendant .was 
: the 3lst defendant and: the present plaint- 
iff were defendants Nos. 32,34 and 
oo. It was -held in that .suit that the 
- present Ist defendant was entitled to get 
“the value of the: house before redemption. 
It is now contended by the lst defendant 
‘and by his legal representative that the 
_- plaintiffs’ claim to the suit house is res ju- 
dicata by reason of the decision in O. 8. No. 
44 of 1923, The District. Munsif agreed 
with this contention and dismissed the 
` plaintiffs’ suit.. The learned Subordinate 
Judge disagreed with the view of the’ Dis- 
-~ trict Munsif and remitted the suit for dis- 
: posal on the merits. 


The only question for consideration in 
this appeal is whether this plea of res judi- 
cata can be. maintained. Itis not disputed 
that the plaintiffs and the lst and 3rd 
defendants were ranged as co-defendants 
in O. S. No. 484 of 1923. It is well-settled 

< that for the decision in a suit to operate as 
res judicata between co-defendants therein 
` it is necessary (1) that there should be 
active controversy between the co-defend- 
ants and (2) that an adjudication inter 
se between the co-defendants should 
be necessary to give the appropriate relief 
to the plaintiff. See Sankaramahalingam 
Chetty v. Muthulakshmi (1). It is argued 
by the learned Advocate for the appellant 
that in O. 8. No. 484 of 1923 there was ac- 
tive controversy between the plaintiffs and 
thé defendants who were co-defendants as to 
who was entitled to the value oftheimprove- 
ments 7,¢., of the house which necessarily 
involved a consideration of the question as to 
whether'the house was built by the 3rd de- 
fendant with his own funds,or by the plaint- 
iffs and defendants 2 to 8 with the fuods 
` of the tarwad and that this decision as to 
who was entitled to the value of improve- 
ments was necessary in order to give relief 
_ to the plaintiff in that suit. He also argues 


should: be ‘set 


| that,even if this decision was not necessary 


(1).43 Ind, Cas. 860; 33.M, Lu, J,:740, 


. . SAVITHRI-BAYI V.. KOTTAYI AGHUTAN. 


-the 
-this contention -issue No. 4 was framed-by 


~ 
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-to give a proper decree- to:the: plaintif, in- 


asmuch as the decision against the present 


-plaintiffs is incorporated in the decree it was 


their duty if they wanted, to dispute it; to 
prefer an appeal against that decree and 
since they did not doso; theyare now barred 
by the plea of resijudicata from raising’ the 
same contention again in the present suit. 
The answer of the respondent is that the 


-validity of the decree in O. 8S. No: 464 “of”. 


1922 was not considered in O. S; No. 484 of 


“1923 and so, there was no active controver- 


sy regarding it between the co-defendants 
in that suit,- that-the value of the house 
was awarded to the Ist defendant not--on 
the ground that he: was a “terant’’ under 
the Malabar Tenants Improvents Act but 
only on the ground that he was the auction- 


‘purchaser- and so the adjudication on his 


claim for the value of the house- was not 
necessary to give relief to- the plaintiff in 


that suit. Lastly that, even if the adverse 


decision as regards the value of the im- 


‘provements is incorporated in the decree, 


it was not in law necessary for the plaintifis 


“to appeal against it as that decision related 


to a controversy between co-defendants: and 
not to one between the plaintiff and the 
defendants. 

The first defendant's written statement 


‘in O. S. No, 484 of 1923 is not before us, 


but Ex, III a copy of the present plaintiffs’ 
written statement has been filed -In that 


. statement they have set forth the present 


contentions and claimed the value of the ` 
house as being -the persons entitled to 
value of the improvements.. On 


the Oourt.- This issue is as -followa:—~ 
“What is the value of improvements and 
to whom is it due?” It is clear. that the 
issue did raise the question as to whom 
the value ofthe improvements should be 
given whether to.the present lst defendant 
or to the plaintiffs. Itis true that we do 
not seein the judgment any discussion as 
regards the validity -of the . decrea in 
O.S No. 464 of .1922. If: the plaintiffs 
were entitled to the valus:.of the house it 
could only be on the ground that the decree 
in.O. S, No. 464 of 1922 was not - ninding ` 
on them and that the house was built with 
the funds of the tarwad. It would have 
been more satisfactory if the Court had 
raised specific issue, viz. “Is the decision 
in O.S. No. 464 of 1922 binding upon the 
present -plaintifis who-were „defendants 
Nos. 32, 34 and 35 in that .suit:and cons- 
idered that question separately in the judg- 
ment, - But the omission. to.do -sọ cannot, - 


J 
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|| 
|| 
i 
t 


- 119I, O. 1929 


. in our opinion, help the respondents for 15 
- gannot-be denied that the -question is. im- 
_ pliedly raised and included in the. latter 
. part of issue No, 4—"to whom is it (the 


-value of improvements) due? Explanation LV . 
- to s. 11, Civil Procedure Code,' says: “Any : 


. matter which might and ought to have 


_ been .made -ground of defence, or attack- 104 MA 10D k 
present. plaintiffs and is incorporated in 


“in :such former suit shall be deemed.ta 


-~ 


have:beena matter directly and,substantially 
_in issue in such suit.” The present plaintiffs 
could have satisfied the Court . that the 


- decision in.O. 8. No.- 464 of 1922 -was not 
. binding on them; and if they had done 
_.§0:they would have been given the value of 


-the improvements in O. S. No. 484 of 1923. 


+,Bince they failed to do so they: must now 


be held to be precluded from jraising the 


same question again provided, of course, that 


* 


_the decision on the question of the value 


of improvements was necessary, for. giving 


relief.to the plaintiffs in that suit. On this 
point the appellant is. supported by the re- 


- gent decision of .Jackson,J. in Ktathil Chand 


~ 


Kutti v. Viayathen Mahadevi (2). In that 


- case it was held that in a suit for. redemption 


l 


ai 


-brought by a jenmi; if there is ai contest as 


-to which of the defendants.. is entitled to 


get:the value of improvements: itis. the duty 
„of: the Court to decide the contest: -and 
declare as to-who should be given the value 


- of improvements. instead. of leaving :that 
:-question to be fought out in a.separate suit 


re 


‘between -the defendants. . Applying this 


- decision it is clear that iu- O; 8S.. No. 484 
-of-1923 it. was necessary for-| the Oourt 


before , giving 


relief . to: the. superior 
jenmi to decide the’ question ! as to who 


“was entitled to the value ‘of: the improve- 


.ments the ist .defendant or. the plaintiffs. 


- ; The correctness of the decision ‘in Htathil 
_ Chand: Kutti ; v. 


Viayathen. Mahadevi (2) 
is. not challenged by the learned Advocate 


'. for the respondents but: he.says that that 
. decision : does not 
inasmuch as the Ist defendant cannot be 


apply to this case 


- considered to be a “tenant” within the mean- 
_ing of the term as. used in the Malabar 


„a 


Tenants Improvements: Act but there.can 


| be; no doubt that in that cage he was 


treated as a “tenant in possession” and the 


value:of improvements. was given to him. > 


on that ground. As a matter of -fact it is 


. admitted that .at the time the decree was 


passed he was in actual possession of the 
house. It is, therefore, clear that the deci- 
sion in O. S. No. 484 of 1924 is a bar to 
the plaintiffs’ claim in the present suit, 


(2).110 Ind. Vas: 738; A. I. R.. 1928 Mad. 534; .55 Me 
L. J. 450; 28 L. W, 704, | a 


4 
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As. we, agree - with . this part of the 
appellant's argument it is not necessary to 
consider the, last agrument advanced by 
his learned Oounsel, viz., that even if the 


| decision as to whom the value of. improve- 


ments should be given is not a necessary 
part of the decree in O. 8. No. 454 of 1923 
inasmuch as that decision .is against the 


the decree they should have appealed 
against it, and since they did not. doso 
the present claim is barred by res judicata. 

In the result the order of the lower 
Gourt is set aside and the decree of the 
District Munsif is restored with costs here 
and in the Court below. 


V. N. V. Order reversed. 


MADRAS HIGH COURT, 
SEGOND OrvıL APPEAL No. 839 or 1925. 
September 20, 1928. 

Present :—Mr, Justice Reilly and 
Mr, Justice Pasdalai, 
KRISHNA BHATTA AND oTaERs— 
PLAINTIFES— APPELLANTS 

Versus 
SUBBANNA SASTRI AND OTHERS 
-—DEFENDANT3— RESPONDENTS. 

Hindu Law-—Widow—Surrender in ignorance of 
rights, effect of—Surrender reserving right to income 
for life, validity of—~Lessor and lessee—Lessee : not 
put in possession—Lessor, right of, to, sue trespasser 


. in ejectment—Stipulation that lessee should. secure 


possession, effect of —Suit by lessor——Decree to be pass- 
ed. 
A Hindu widow who is unaware of her rights can- 


- not by admitting thatshe has no such rights effec- 


tively surrender her widow's estate. [p 170, col. 2.] 
Surrender ofa widow's estate reserving the whole 

of the income of the estate for the widow for her 

life-time isnot a valid surrender. [p.17], col. 1.] 
Where a lessee has not been putin possession, the 


. lessor who under the Transfer of Property Act has a 


statutory duty to put his lessee in possession, can 
maintain a suit for actual possession against a tres- 
passer, but where there is a contract between- the 


- parties by which the lessee is to secure possession for 


himself. the lessor ‘cannot maintain such suit for pos- 


| session. [p. 172, col. 2.] 


' Court of the 


[Having regard to the prolonged character- of the 
litigation a decree for declaration was made in.favour 
of the plaintiff in this case.]| è 

Second appeal against a decree of the 
Subordinate Judge, South 


. Kanara, in A. 8. No. 111 of 1924 (A. 5. 


No. 62 of 1923, District Court, South Kanara, 
preferred against that of the Court of 
the District Munsif,. Puttur, in O.. S.No. 6 
of 1922, 

Mr. K. Yegnaranayana. Adiga,.,for the 
Appellants. 
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Messrs. B. Sitarama Rao aud K. Sri- 
nivasa Rao, for the Respondents, 

JUDGMENT. 

Reilly, J.—In this case plaintiff No. 2 
‘with plaintiff No. 1 as his vendee sued for 
partition and recovery of a half share of 
the property concerned with mesne profits, 
The plaintiffs’ claim is that plaintiff No, 2 
and defendant No.2 are the reversioners 
to the estate of one Gopalakrishna,who died 
in 1878 leaving a widow, Padmavathi. It 
is admitted that the property with which 
we are concerned was the self-acquired 
property of Gopalakrishna. The defendants 
contended that in 1895 Padmavathi by 
Exs. VIII and-IX surrendered her widow's 
cstatein that property to Anantha, the 
adoptive brother of her deceased husband, 
and that Anantha, who died in 1900, de- 
vised the property by Will to the father 
of defendant No. 1. Defendant No. 3 is 
sued as the tenant in possession under a 
Vaidegeni lease granted to his pre- 
decegsor-in-tithe by Padmavathi. The 
District Munsif and the Subordinate Judge 
have both dismissed the suit, hoiding that 
Exs, VIII and Y$ effected a valid surrender 
of Padmavathi'’s interest. The plaintiffs 
contest that finding on appeal here. 

The documents, Exs. Villand IX, are 
' rather peculiar, Exhibit IX is executed 
by Padmavathi herself, and Ex, VIII, 
which is practically a counter-part of it, 
is executed by her mother-in-law, Kave- 
ramma, who describes herself as the widow 
of Sankaranarayana Bhatta and guardian 
of Anantha,the adopted son of Sankara- 
naryana Bhatta. Both documents start 
‘with the description that they are Nishoo- 
dies or maintenance karars. Nishoody ap- 
pears to mean a release-deed, which would 
not be an unnatural descriptionof a deed 
by which a widow surrendered her 
estate; but maintenance karar is certainly 
an unusual description for sucha docu- 
ment. These documents’ show that Pad- 
mavathi had been making a demand or 
maintenance on Kaveramma and, the 
adopted son, Anantha, and that that was 
`- the o2easion for the execution of the docu- 
“ ments. Theyshow that there had been 
some mediation between the parties and 
' that the mediators had recommended 
. Kaveramma to hand over possession of 
' this property to Padmavathi. It is pro- 
vided that Padmavathiis to enjoy the 
profits of this property for her life and that 
she can demise it by Chalgeni or Vaidegent 
leases but that she has no right whatever to 
alienate it otherwise; and by these docu- 
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ments she givesup any right which she 
has to maintenance from the joint family 
funds of her’ husband’s family. It will 
be seen that by that transaction Padma- 
vathi got certainly nothing more than 
she was already entitled toas the widew 
of Gopalakrishna. Indeed what she got 
was something less than a widow's estate, 
which was hers, and she gave up her 
undoubted claim to maintenarce from her 
husband’s joint family. When she did 
this, she was a widow of 22. She was 
dealing with her mother-in-law, Noone 
can pretend that this arrangement was 
a very wise: one in her own interests, 
and, as contended, for the plaintiffs, it 
appears tome very likely, thatin entering 
into this transaction Padmavathi 
really unaware of her own rights. Mr. 
Sitarama Rao for defendart No.1 has 
urged that it has been decided in Bhagwat 
Koer v, Dhanukdarit Prashad Singh (1) 
by their Lordships of the Privy Council 
that, even if a widow surrenders her 
estate in ignorance of her rights, the 
surrender ‘will be binding upon her. I 
donot think that that is really the effect 
of that decision. In that case the widow 
had. asserted her right in certain pro- 
ceedings to a widow's estate; she had been. 
defeated in those proceedings and then 
she entered into a compromise with her ' 
opponents in which she verbally admitted ` 
that shehad no such right asshe had 
claimed. Their Lordships say at page 144*— 

“it is true that the documents were. ` 
drawn upon the footing, notof a sur- 
render ofan acknowledged right, but of 
an admission that the right did not exist; 
but in substance, and disregarding the 
form, there was a complete self-effacement ` 
by the widow which precluded her from 
asserting any further claim to the estate.” 

That is certainly not to my mind.a 
decision thata widow whois unaware of 
her rights can by admitting that she has 
no such rights effectively surrender her 
widow's estate. And, when we examine 
Ex. VIII, the. document executed by 
Kaveramma, it appears to me. doubtful 
whether she really realised the true posi- 
tion of affairs. If Padmavathi was going 
to surrender her widow's estate in order 
that the property might go at once io 
Anantha, ithad first to be surrendered io . 


(1) 53 Ind. Cas 347; 47 O. 466; 37 M. L, J. 513;17 
A. L. J. 1036; (1919) M. W.N. 860; 1 P. L. 7.1; 2 U. 
P. L. R. (P. C ) 27; 46 I. A, 259; 22 Bom. L. R, 477; 24 
O. W. N., 274; 12 L. W. 105 (P 0.) ; 

*Page of 47 O,— [Ed] j p 
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Kaveramma and then by Kaveramma to 
Anantha. It is quite true, as Mr. Sitarama 


Rao has contended, that Kaveramma could - 


be bound bysomething which purported 
to bea direct surrender from Padmavathi 
to Anantha if it was clear that Kaveram- 
ma with full knowledge of the circum- 
stances consented toit. In this document, 
Ex. VIII, executed by Kaveramma, she 
gives her own description as well as 
describing herself as the guardian of 
Anantha. Butitis to be noted thatin 
one partof it she says: “As Anantha is 
entitled to take the property after your 
lifetime” referring to Padmavathi's life- 
time. Ifthat was what she imagined to 
be the position, she was certainly not 
aware of her own rights, because, if 
Padmavathihad died during Kaveramma's 
lifetime it was Kaveramma who would 
have taken the next interest in the pro- 
perty. But apart from any question about 
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the knowledge of Padmavathi and Kave- 


ramma as to their real rights in the 
matter, I think the very nature of the 
transaction shows thatit could not be a 
valid surrender. Cases have been quoted 
before us which show that, although a 
widow, if sheis going to surrender to the 
next reversioner must make a complete 
surrender and must practically efface her 
interest if is permissible for her to reserve 
some small interestin the property for her 
maintenance, if that is not inappropriate or 
excessive. But here we have something 
very much more, something which would be 
very remarkable in anything which was 
intended to be areal surrender. As I have 
said Padmavathi by this transaction got 
something Jessthan she was entitled to as 
a widow's estate. But she got the whole. 
of the profits of the property for the whole 
of her life. Now can any one seriously con- 
. tend thatthat wasa complete surrender of 
her estate and interest? It is true that the 
income of this property was small, so small 
that noone could pretend that the whale 
of it was excessive or even sufficient 
maintenance forher. But if she was to 
get asshe was under these documents the 
whole of the income of the property for 
the whole of her life that appears to me to 
be entirely contrary to any idea of a comp- 
lete surrender. This would not ba a cass 
əf any enjoyment of the property being 
surrendered -to anybody during her life- 
time, But the effect of the transaction, 
if it could be upheld, would be that 
Anantha could. get an immediate interest 
in the property- which could “go to his 
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heirs instead of the reversion being 
preserved for the reversioner who might be 
the right person at the time of Padmay- 
athi’s death. And it happened that Anantha 
died long before Padmavathi with the 
result that, if this transaction could be 
upheld as a surrender, although Anantha 
got nothing whatever out of it, when 
Padmavathi died, the real reversioner at 
Padmavathi's death would be defeated. 
In my opinion we could not possibly 
uphold such a transaction as a valid surren- 
der of a widow's estate. 

But Mr. Sitarama Rao contends that this 
transaction has been before tbis Court 
in previous litigation and the learned 
Judges before whom the “matter came 
have expressed the opinion that the trang- 
action amounted to a surrender. The 
case referred to is O.B. No. 31 of 1918 on 
the file of the District Munsif, Puttur, 
which came before this Uourt.as S. A.. 
No, 681 of 1920. In that case defendant 
No. 1, claiming to be the heir of Anantha’s 
devisee, sued defendant No. 3 as tenant 
for possession Defendant No. 3 then con- 
tended that defendant No. 1 had no right 
to sue as the property had gone after 
Padmavathi's death to her reversioners, 
that is the present plaintiff No 2and de- 
fendant No. 2, who were not parties to 
that suit. Now what was said by the 
learned Judges who heard that appeal was 
“ Ex. O (that is Ex. IX here) appears to ` 
be a device to defeat the reversioners, but 
it will bind the persons who were parties 
to if and persons deriving title from them, 
which will include the defendants who 
hold on a lease-hold title obtained from 
Padmavathi.” That was quite enough to 
prevent defendant No 3 from disputing 
the question that this transaction was a 
surrender in that suit; but surely those 
remarks do not go at all against the plaint- 
iffs in the present suit. The very first re- 
mark, that Ex. IX appears to bea device 
to defeat the reversioners, is very strongly 
in the plaintiffs’ favour. Then. the judg- 
ment in that case goes on :—‘'The defend- 
ants were not entitled tq defeat the plain- 
tiffs’ title by pleading’as jus tertii the right 
of certain unrepresented reversioners, from . 
whom they have derived no independent 
title.” With that statement no one can 
complain. Then the judgment goes on:— 


“The District Munsif was right io saying 


as between Kaveramma and Padmavathi 
that the former could not have given the 
property to the latter for her life for ; 
maintenance if she had not first: surrender- 
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ed it to the former.” Weil, that too is 
obviously correct so far as it goes; but 
. there is nothing really in it on which dée- 
fendant No. :1 can rely to show that the 
learned Judges formed anydefinite opinion 
that there was a valid surrender in -this 
case, a question with which it was quite 
unnecessary for them to deal. 

"Mr. Sitarama Rao then points out that 
plaintiff No. 2 has had part in another 
| litigation, O. 8. No. 113 of 1903 on the file 
of the Subordinate Judge of South Kanara. 
In .that -ease the present defendant No. 2 
sued for a declaration that he and plaint- 
iff No. 2 were reversioners to Anantha’s 
_ property on his death and that the Will 
executed by Anantha wasaforgery. That 
suit was dismissed in the original Court 
onthe ground that the plaintiffs could not 
-. gue for such a declaration regarding the 
Will. The High Oourt reversed that finding 
„and remanded the suit; but after remand 
_it was not prosecuted any further. Plaint- 
if. No. 2 putin a written statement in 


that suit, in which he agreed. with the. 


. present defendant No. 2 that the Will of 
Anantha was invalid, and he also contend- 
ed that Anantha was not competent to 
alienate the property; he said that he had 
been ‘wrongly impleaded and that he was 


not responsible for the suit.in any way- 


and asked to be exonerated. That is the 
only part he seems to have taken in the 
.. proceedings, though it is curious that he 
, appears implicitly to have acquiesced by 
that written statement in the position 
taken up by defendant No. 2 that the pro- 
.. perty was Anantha’s. I donot think that 
' he can be. precluded in any way from 
, bringing his present suit by what happened 
- in that suit. 


But Mr. Sitarama Rao still has one: 


further objection to raise to the plaintiffs’ 
suit, that- it is admitted by plaintiff 
No. 2 that before he sold his interest 
. in the property to plaintiff No.l he had 
. granted mulgent lease to one Keshava 
Shanbogue, who is not a party to the suit, 
Mr, Sitarama Rao contends that that is a 
fatal objection to the plaintiffs’ maintaining 
this suit for aetual possession. It will be 
. geen from the mulgeni chit, which has 


. > been produced in this case as Bx. XIV that 


there is no provision for forfeiture on 
failure to pay rent in that lease or for re- 
entry for any other cause. Now I do not 
think itcan be doubted that in England, 
ifa lessee has been put in possession by 
--his lessor the lessor while he has no. pre- 
‘gent right of re-entry cannot sue a trespasser 
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either in trespass or in ejectment ; and I.do 
not see why the law on that point should ` 
bs different in the country. On the contrary 
there are a number ef decisions which show 
that it is the same in this country on that 
point: Sita Ram v. Ram Lal (2) a decision of 
four Judges of a Full Bench, Ramanadan ` 
Chetti v, Pulikuttt Servai (3) and Krishnan 
Nambudri v, Secretary of State (4) and the . 
opinion of Wallis, O J.in Davood Mohideen 
Rowther v. Jayarama, Iyer (5) is to` the 
same effect. But Mr. Adiga -has urged, 
however,that there are other dacisions of this 
Court which show that, when the lessee 
has not been put. in possession,..as in this 
case the lessor, who in this country has a 
statutory duty to put his lessee in posses- 
sion can maintain a suit -for actual possas- 
sion against atrespasser. Somat Ammal v, 
Vellayya Sethurangam (6) ia an instance, 
The same view was taken by Sadasiva Iyer, 
J.in Davood Mohideen Rowther v, Jayarama 
Iyer (5). Without going into other cases 
in which the view has been taken that even 
when the lessee has been put in possession 
by the lessor, the lessor can sue a tres- 
passer for possession, [am inclined myself 
to agree with the view that, so long as the 
lessor has a statutory duty in this country 
to put his lessee in possession he has a right 
himself to sue for possession in order that 
he may fulfil that duty. ButIdo not think 
that that is of any use to the plaintiffs in this 
case. Thestatutory duty of a lessor to put 
his lessee in possession only exists in this 
country if there .1s no contract tothe con- 
trary,aud in this case there appears to bea 
contract to the contrary. Exhibit XIV 
shows that Kesava Shanbogue undertook 
that he would be responsible for getting 
possession of the property peacefully or by 
suit from defendant No. 3 who was then in 
possession. In this case the lessor, plaintiff 
No. 2, had no duty to put his lessee in 


_ possession and in these circumstances I can- 


not see that he has any right to maintain 
this suit for actual possession without at 
least joining his lessee in the suit. Mr. 
Adiga has suggested that the defect of the 
absence of the lessee might be pat right 
even at this late stage by giving permission 
toimplead him. Speaking for myselz, J 
do not think it would be right or fair to do 


(2)18 A 440; A. W. N. (1896) 162, 
(3) 21 M. 288; 8 M. L. J. 121. 
(4) 4 Ind, Cas. 30; 19M. L. J. 367; 5M. L. T, 213. 
(5) 62 Ind. Cas, 284; 44 M. 937; 40 M. L. J.38; 181. 
W. 281; (1921) M. W. N. 43; 29M. L. T. 78. 
6) 26 Ind. Cas. 347; 29 M. L. J. 233; 16 M. L.T, 
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that in this case. The plaint in this case 
was presented in 1921. Thedefendant took 
the objection at once that the suit was not 
maintainable on this very ground, that the 
lessee was not a party to it. The: plaintiffs 


thought fit to ignore or oppose that objection | 
in spite of it being upheld against them by. 


the District Munsif. I do not ‘think ‘it 
would be right seven years later to allow 
them to implead the lessee now in order to 
set right the mistake in which they have 
persisted so long. But Mr, Adiga has drawn 
our attention tocertain cases which show 
that even when the lessor has no right to 
sue for actual’ possession and he brings 
a suit for actual possession, a decree may be 
given in his favour declaring his title in 
proper cases. That was done in Tiruven- 
gadakonan v. Venkatachala Konan (7) and 
Ghulam Hussain v. Muhammad Hussdin (8). 


In the view I have taken of the case I think. 


there can be no doubt that plaintiff No, 2 and 


through-him his vendee, plaintiff No. 1, have. 


title to half of the property concerned in the 
suit and, although,’ plaintiff No.’ 2 had not 


sued for any declarationin this suit I think 


inthe circumstances instead of leaving the 


litigation to be renewed we may properly 


make a declaration that plaintiff No. 2 is 


entitled to half of the property as reversión- - 


er to -Gopalakrishna’s estate and plaintiff 
No. las his vendée. That is so far I think 
as wecan- properly go‘in ‘this case to-help 
the plaintiffs who ‘have been” so reluctant 


to help -theniselves.in'-a very simple way. 


In the circumstances if appears to me pro- 
per- that each party should bear his own 
costs throughout this litigation. : 


Pandalai,. ~J.—I ` ‘entirely agree 

and’: ordinarily should ‘not have added 
one “word “but do so eut of respect to the 
exhaustive arguments which we have 
nei irou the learned Advocates on both 
sides. 

This property which is-very small in 
value has been in litigation for nearly 
25° years and it is certainly ‘very sad 
that it should have taken allthat time 
o discover the proper nature of the trans- 
action evidenced by Bxs. VIII and IX. The 
two contending ~ parties have been the Ist 
defendant’ on ‘one side basing his right 
first’ on the Will of Anantha and later on 
as his reversioner and on the other ‘the 
2nd plaintiff and the- 2nd - defendant ‘as 
_yeversioners of. Gopalakrishna. There 


were two suits one of i903 and one - 


(7) 32 Ind. ‘Cas. 198; 39: M. 1042; 30 M. L, J. 258, 
(8) 2 Ind, Qas, 209; 31 A. 271; 6 A. L. J. 177, 
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ċf 1918 begides the present litigation. 
which began in 1922, Eventually as 
pointed out by my learned brother the 
decision of the case depends at last after 25 
years, on two short points (1) whether 
Exs. VIII and IX really constitute a legal 


eurrender by Padmavathi of her widow's 
interest in this property and (2) whether if 


the plaintifs are entitled to succeed on’ 


that ground they are entitled to possession. 

Now on the first question probably the 
misapprehension in the 
parties has been very largely due to the 
course which -the previous litigation 
(Ex. E) .had taken 
remarks from their Lordships 
Court whe appear to have probably based 


minds of the.” 


and to some ' 
in this - 


the same on arguments submitted to them ' 
on the footing of Exs. Viliand IX being : 


surrenders. 
judgment Ex. E was really concluded 
by the first sentence in it wherein their 


Lordships state that the defendants in that - 


suit who derived their title as lessees from 


Padmavathi could not resist the claim of 
- the plaintiffs therein who also derived their 
title under the same instrument by’ which’ 
' Fadmavathi derived hers by pleading jus 
The further remarks in that judg-: 


tertii, i 
ment are really obiter and do not really 
confer any rights, 


In any case that decision is not binding — 


on the plaintiffs in this case. We have, 


in my humble opinjon the- . 


therefore, to decide the nature of the trans- ` 


action in Exs. VIII and IX on its own 


merits and we have to do it by considering : 


the wording of those documents themselves 


elucidated by the circumstances in which - 


they came into existence to the extent to : 


which such circumstances are admissible’ 


. in the construction of documents. 
“Two circumstances have been strongly ` 


relied on by the respondents’ Advocate, one, 


that they- are called ‘Nishoodies’ and the - 


other, that the Privy Council has decided 


that it is not necessary to constitute a: 


surrender for’a widow to say in so many 


‘words that she has surrendered her estate ` 


butitis enough if in substance’ she does: 
ga. 


The word ‘Nishboody: occurs: in both - 


Exs. VILL and IX.” The firstis an instru- - 


ment executed by Kaveramma toPadmavathi ` 


and the second is executed to -her by’: 


Padmavathi. Now understanding 


vaa 


‘Nishoody’ asa release what did Kaveramma ` 


release by Ex. 
extent the description of Ex. VIII is a 
misdescription. On the other hand a 
reading of the-document Ex. IX shows’ 
that what was released by Padmavathi by 


VIII? Nothing. To that: 
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family property not her right as. widow to 
her: husband's estate. The two docu- 
ments read together show and can lead to 
only one conclusion that the mother-in-law 
and the daughter-in-law ‘both regarded the 
property ‘in question as family property 
and were anxious tokeep the property in 
the family.and hence the stipulation that 


Padmavathi -was to enjoy it for life in . 
liesu of maintenance and the statement - 


that on her death it will revert to Anantha. 
Neither in the language of the documents, 
nor in the circumstances in which .they 
arose is there the slightest’ justification for 
the inference that Padmavathi was aware 
of or purported to deal with her widow's 
estate or to surrender it to any one. This. 
I consider to be theonly. proper construc- 
tion of.thése documents and if that is so, 
no question whatever of surrender arises 
on them. In my humble opinion, there- 
fore, the cases which have been cited on 
the footing that the documents are sur- 
rendera have really no bearing in this 


' . @Bse, 


On the second point, the plaintiffs 


‘undoubtedly are not entitled to immediate 


- possession as the 2nd plaintiff has given 


a mulgent lease of the property (Ex. XIV) 


. to one Bami Keshava Shanbogue who has 


| are, however, entitled to the reversion and - 


9) § ! 
_ (1925) M. W; N. 763; A. I R 1926 Mad, 18. - 


-not been made a party to this suit. 


It 
is argued for the appellants that they 


hence to protect it. Whatever other steps 
may be open to the owner of reversion 
in land demised to , protect his interest, 
his right to suea stranger for possession 
while the lessee is entitled to present pos- 
session has been the subject of much con- 


-flict of judicial opinion. [See the cases 


collected by Jackson, J. in Veeraswami 
Mudal v.-Venkatachala Mudah (9).) As 
pointed out by-my learned brother, the 
lessen has in. Ex. XIV agreed -to reduce 


.the property to possession himself peaceful- 


ly or by suit and this excludes whatever 
support the plaintiff may derive from 
el, (b) of s, 108 of the Transfer of 


Property Act which casts the duty on the 


lessor to putthe lessee in possession, . The 
plaintiff is thus not entitled to a decreas 
for possession. * But to dismiss the suit 


on that ground would hardly meet the 
“ends of. justice. 


Having regard. to the 
courage which the litigation about. this 
property has taken all these years, { think 
16 will be .a further waste of time 


- (9) 92 Ind, Cas. 20; 50 M. L. J. 102; 22 L, W, 448). 
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to leave the question of title undecided . 
and leave the parties to bring’ a separate - 
suit for, that purpose.. Taking this into 
consideration and following the decisions 
in Tiruvengada Konan v. Venkatachala 
Konan (7, and Ghulam Hussain v. Muhamad 
Hussain (8), [have come to the conclusion 
that the proper order to pass is what my 
learned brother has proposed. | 
V. N. V. -© Decres modified. 
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MADRAS HIGH COURT. 

ORIMINAL MISOELLANEOUS Part?1on No, 791 

or 1928. - 
February 22, 1929. 
Present:—Mr. Justice Odgers. 
‘LAZAR FHERNANDO—Avsooszp— 
PETITIONER 
Versus 
AMIRTHAM FERNANDO—Compretrnant 
~—~RESPONDENT, ` 

Madras Abkari Act.(I of 1886)—Opium Act (I of 
1878)—Prosecution for alleged offences under the 
Acts—Private complainant, locus standi of, to initiate 
proceedings. 

The provisions of both the Abkari and the 
Opium Acts prohibit prosecution oy private in- 
dividuals and, therefore, a priyate complainant has 
no locus standi to institute proceedings for prosecu- : 


'tionin respect of alleged offences under the- said 


Acts. [p. 175, col. 1.] 
Under the Madras Abkari Act the proceedings ` 
must be initiated and conducted under the elaborate 


_ rules contained in the said Act, [p. 175, col. 2.] 


For an offence against the Opium Act the pro- 


. cedure which is indicated in that Act is to be strictiy 


followed: the officers of the department men-. 
tioned, together with the Collector of the 
District, Deputy Oommissioner cr. other officer 


authorised by Government, have alone the power to 
proceedings.’ The utmost thata private ` 
person can do is to set one of these authorised 
persons in motion by information. [p. 176, cols, 1 & 2.] 

Petition to quash the proceedings of-the 
Qourt of the Sub-Magistrate, Tuticorin, in 
O.C. No. 322 of 1928. ; 

Messrs. K. S. Jayarama Iyer and ‘S. 
Nagaraja Iyer, for the Petitioner. — 

Mr. K. Venkataraghavachari, for the - 
Public Prosecutor, for the Crown. = 


“ORDER.—In this case the complainant, 
a brother of the accused, has laid his com- 
plaint in the Court of the Sub-Magistrate of 
Tuticorin under s. 55 of the Abkari Act-and 
s. 9 (c) and (d) of thé Opium Ast, The story 


‘is very short that the accused was seen’ 


by the complainant and others going down ` 

towards the shore where ib issaid he had a 

beat ready. to -ship ganja and : opium on 
Hy ON oom ee a oe ae a) 


f 


s 2 f 


119 L. 0, 192 


board a vessel that was lying at the port cf 
Tuticorin. Thecomplainant and his party 
are said to have arrested the accused. Tha 


former informed the Sub-Inspector who ar- | 


rived with two constables at about one 
o'clock in the morning and ‘to' whom , the 
accused who is said to have had a sack 
with him was handed over by the complain- 
ant and his party. Objection | was taken 
that the provisions of both the | Abkari and 
the Opium Acts prohibit prosecution by 
private individuals and that, therefore, the 
complainant had no locus standi to insti- 
tute these proceedings as the Police refus- 
ed to interfere and referred the case as 
false, apparently believing that the accused 
wa3 beaten by the prosecution’ witnesses 
and the bundle of excisable goods was foist- 
ed upon him while drunk, the prosecution 
Witnesses as well as the accused: being, in 
the opinion of the Police, notorious smug- 
glers, - 

"Now the question is whether there is any 
rightof private complaint under the two 
Acts. As regards the Abkari Act, Madras 
Act, I of 1886, there is a longi#series of sec- 
tions in Ohap. VIII headed ‘Powers and 
duties of officers etc.’ For instance, certain 
Abkari and Police Officers may search and 
arrest (s. 31), or enter and inspect premises 
(s. 32), and the Collector or Magistrate may 
on information issue a warrant to search, 
(s. 30, any. officer of the Abkari, Salt, Police, 
Land Revenue or Customs Departments or 
any other person duly empowered! may ar- 
rest (s. 34). Byall these sections there is 
provided a special procedure, ¢.g., a prelimi- 
nary enquiry before an Abkari ‘Inspector 
who may summon witnesses, (s. 40 follow- 
ing). ` The Abkari Inspector may forward a 
person in custody toa Magistrate‘and his 
report is to be treated as a complaint, s. 50. 
Throughout the Act thereis no mention of 
any private person having power to arrest. 
In fact, several sections provide ithat the 
person who is to take action should be not, 
below a certain rank. Here there was, of 
course, no complaint by an Abkari Officer 
‘under s 50. Wehavethe authority of a 
Bench of this Court in In re Kuppuswami 
Naidu (1) to the effect that! on an 
Abkari offence, if a-charge-sheet is put in 
under the ordinary’ Police procedure, the 
proceedings are not properly instituted, 
because they are not in accordance with 
this procedure to which I have referred 
contained in the Abkari Act. The jlearned 
Judges held that the accused person has 

(1) 72 Ind. Oas. 175; 44M. L. J. 231; 17 L, W. 308; 
A. Í R. 1923 Mad. 339; 24 Or, La J. 835, °° 


“d 


LAHAR FERNANDO V.-AMIÈTHAM FERNANDO. 


a 

175 
the right to a special procedure regulating 
the course of the investigation and that, he 
having been denied this special procedure, 
he was placed under a considerable disabil- 
ity. They also held that the matter is 
governed by the provisions of the Abkari 


- Act read with s. 5 (2) of the Oriminal Pro- 


cedure Code, adding that thereis a much 
more formal enquiry laid down under the 
Act than is laid down under the Criminal 
Procedure Oode. The case in Lakshmi 
Narasayya v. Narasimhachari (2) may also 
be referred to. That was an insolvency 
offence specially provided for by the Presi- 
dency Towns Insolvency Act. It was 
there held that, as the offence is created by 
that Actand the Insolvency Gourt was 
constituted into a special Tribunal to ‘try 
that offence with a special procedure, the 
ordinary Criminal Procedure Code was not 
applicable. I think, therefore, there is no 
doubt that under the Abkari Actthe pro- 
ceedings must be initiated and conducted 
under the elaborate rules contained in the 
Ohapter and sections of the Act to which I 
have referred. It is obvious that that was 
not done in the present case. 

Now the further question arises with re- 
gard tothe Opium Act because itis said 
that inthis sack of which the accused was 
in possession when he was seen by the 
Police were 13 lbs of opium besides a 
very considerable quantity of ganja. The 
latter will clearly fall under the Abkari Act, 
but we'have to deal with the opium and 
the complaint laid under that Act. Now 
the Opium Act is an Imperial Act and was 
passed as long ago as 1878 and Mr. Jaya- 
rama Iyer, the learned Advocate for the 


accused and the learned Public Prosecutor, 


say that their researches have not enabled 
them to find any authority.on this Act. So 
that it is unfortunately for mea question of 
first impression as to whethera similar or 


‘somewhat similar procedure-is contemplat- 


ed by the Opium Act as is laid down in the 
Abkari Act. The Actis very much shorter 
than the Abkari Act and there is much less 
detail in it. To begin with there is a 
prohibition against the possession of 
cpium. That is all we are concerned 
with in this case, s. 4, Then the Local 
Government may make cértain rules with 
regard to this possession etc. Then’ s. 9 (ao) 


‘providesa penaltyon conviction before a 


Magistrate for possessing opium. Section 1] 


provides for the confiscation of opium in 


certain cases, Section 14 gives the power 


_(2) 21 Ind. Oas. 685; 25. M, L, J. 577; (1913). M, W. 
N. 1000; 14 Or.L, J. 637, | 
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to enter, arrest and seize. Now that power 
is given to any officer of any of the Depart- 
ments of Excise, Police} Oustoms, Salt, 
Opium or Revenue superior in Tank to a 
peon or constable who may inright of his 
office be authorised by the Local Govern- 
ment in this behalf. He may enter intoa 
building where he has reason to believe 
opium is manufactured, kept or concealed, 
seize the opium, detain search or arrest any 
. person whom he has reason to believe 
to be guilty. of any offence relat- 
ing to such opium. Section lo: “Any 
officer of any of the said departments may 
seize in any open place or detain or search 
any person whom he has reason to believe 
to be guilty of any offence and, if such per- 
gon has opium*in his possession arrest him, 


Section 18 provides for punishment for’ 


‘ous entry or search or seizure or ar- 
ae Then A 19: The Oollector of the 
District, Deputy Commissioner or other 
officer, authorised by the Local Government 
in this behalf, either personally or in. right 
of his office, or a Magistrate, may issue a 
warrant for the arrest of any person whom 


he has reason to believe to have committed an ` 


offence relating to opium, or for the search 
etc., (Section 20: ‘Every person arrested 
and-things seized under s. 14 ors. 15, shall 
be forwarded without delay to the officer in 
charge of the nearest Police Station; and 
every person arrested and thing seized un- 
der s. 19 shall be forwarded without delay 
to the officer by whom the warrant 
was issued.” Then follows a sub-para- 
graph .‘every officer to whom any person 


or thing is forwarded under this section 


shall, with all convenient despatch, take 
such measures as may be necessary for 
the disposal according to lawof such per- 
son or thing. I take it that that means 
that the persons arrested and the thing 
seized are to be forwarded to the officer in 
charge of the nearest Police Station or to 
the officer who has issued the warrant and 
he-has to take steps according to law to 
bring; the person to punishment and to deal 
with the things seized, under s. 11: There 
isno mention throughout the Act of any 
right of private arrest or complaint. . Al- 
though the Act, a8 1 have said, does not 
contain. these elaborate provisions of the 
Abkari Act, there is very little doubt in my 
mind that for an offence against the Opium 
Act the procedure which is indicated in 
that-Act is to be strictly followed: that is to 
say, that the officers of the department men- 
tioned together” with the Collector of the 


District, Deputy 
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Officer authorised by Government have 
alone the power to initiate prcceedings. 
The utmost that a private person can do is 
to set one of these authorised persons in 
motion by information. That iz will be 
noticed, was attempted to be done in the 
present case by the information to the Po- 
lice but the Police have referred the com- 
plaint as false. In any event, there would 
seem -to be no warrant for the previous pri- 
vate arrest by the complainant ard his par- 
ty of the accused, I see no reason, therefore, 
to hold that there is any essential difference 
between the procedure under these Acts. 
Now the second point urged before me 
was that the Second Class Magistrate of 
Tuticorin was not authorised to try this 
offence as under the Opium Acs ‘Magis- 
trate’ means outside the Presidency Towns 
a Magistrate of the First Olass or (when 
specially empowered by the Local Govern- ` 
ment to try cases under this Act: a Magis- 
trate of the Second Olass. It was held in 
a case in Muhammad Kasim v. Emperor (3) 
by Spencer and Ssshagiri Iyer, JJ., that 


` the notification in the Gazette of the 12th 


October, 1880, was an insufficient compli- 
ance with s.3 of the Opium Act and that, 
where a class of officials is invested with ` 
powers, such officials are only generally and 
not specially empowered. Government ap- 
parently were advised to issue a fresh noti- 
fication which they did in June 1915, where 
they specially empower the Second Olass 
Magistrate of Tuticorin in the District of © 
Tinnevelly. That was held by Mr. Justice 
Ayling and myself to be sufficient compli- 
ance with the notification and that was a` 
special empowering of the person holding 
that office which would satisfy the require- 
ments laid down by the learned Judges in 
the case of Muhammad Kasim v. Emperor 
(3). That point, therefore, goes. 

Having regard to my decision on the Ab- 
kari and Opium Acts, the proceedings in 
O. ©. No. 322 of 1928 on the file of the Sub- 
Magistrate of Tuticorin must be quashed 
on the ground that’ he has no jurisdiction 
under the circumstances to entertain the 
complaint made to him by the complainant. 
The accused will be set at liberty. 

V. N. V. Proceedings quashed. 

13) 28 Ind. Oas. 156; 2 L. W., 233; 17 M. L.T. 191 | 
(1915) M. W. N. 269; 16 Or. L, J. 268. 
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BOMBAY HIGH COURT. 
Sgconp Orvit Appeat No. 904 or 1925. 
October 5, 1928, : 

Present:—Mr. Justice Fawcett, Actg, Ohief 
Justice, and Mr. Justice Mirzs. 
TULJARAM HARKISONDAS—Pusint12F 

—-APPELLANT | 
VeTsSUs 

HARKISAN JAQJIVAN—DEFENDANT 
— RESPONDENT, | 

Co-owners—Suit for ejectment of trespasser— 
Right of co-owner to sue without impleading others 
—Power of Court to add others even' at late stage— 
Plaintiff disputing title of others-——-Procedure—Ciril 
Procedure Code (Act V of 1908), O. T,r. 10. 

Though a co-owner is entitled to institute a suit 
for ejectment of a trespasser from’ joint propersy 
without impleading the other co-owners as parties, 
it is often desirable to join the other, co-owners also 
as parties to the suit and they may be added as 
parties even in second appeal. If, however, tke 
plaintiff disputes the right of the other co-owners, 
a aecree for ejectment may be passed in the plaint- 
iff's favour leaving the dispute between the plain:- 


iff and the other co-owners to be ‘settled in a 
subsequent litigation. 


Maganlal Dulabhdas v. Budahr Purshottam (1), 
Balkrishna Vithal v. Hari Shanker (2), Balajt 
Bhikaji Pinge v. Gopal (3), referred to. 

Second appeal from a decision of the 
District Judge, Broach, in Appeal No. 35 
of 1923, varying a decree ‘of the Sub- 
ordinate Judge, at Ankleshwar, in 
Oivil Suit No. 62 of 1922, | 

Fawcett, Actg, O. J., and Mirza, J., before 
whom the case came on for hearing 
delivered the following :— l 
INTERLOCUTORY JUDGMENT. 

Fawcett, Actg. C.J.—(June 11,1928; 
In this appeal, with regard to the cross-objec- 
tions to the findings of the lower Court that 
the house was not proved to have been given 
by Brijbhukandas to Motilal and that the 
possession of the defendant’s mother Bai 
Prankore was permissive and never adverse, 
we see no sufficient reason to differ from 
the lower Uourt. The main question, 
therefore, isin regard tothe nature of the 
relief that the plaintiff is entitled to get. 
The trial Oourt held that the suit should 
be dismissed as the plaintiff had not proved 


her title to the whole house, but only to. 


half of it, and as it was objectionable to 
pass a decree in favour of the plaintiff for 
joint possession with the defendant, who is 
in the: positicn of a trespasser. The District 
Judge held that inthe circumstances of 
the case it was unduly harsh to deny the 
plaintiff any relief because she had only 
succeeded in proving her title to half of it 
and thata decree for joint possession with 
the defendant should be passed.: 

In appeal Mr. Mehta for the 


plaintif- 
appellant 


has urged that, following the 
18 
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ruling of this Court in Maganlal Dulabhdas 
v. Budhar Purshottam (1), the plaintiff alone 
was competent to sue the defendant who 
was a trespasser and that he is entitled to 
a decree for possession against the defend- 
ant. On the other hand Mr. Patel for the 
respondent has drawn our attention to 
various rulings of this Court, which have 
emphasised the necessity of all co-owners 
ordinarily suing in ejectment, such aa 
Balkrishna Vithal v. Hari Shankar (2), 
Balaji Bhikaji Pinge v. Gopal (3) and 
Balkrishna Moreshwar Kunt v. Municipality 
of Mahad (4). We think that in the present 
case, it might have saved a good deal of 
difficulty if the trial Court had, under O. I, 
r. 10, of the Civil Procedure Code, ordered 
the heirs of Bai Dhankore to have been . 
joined as parties, so that they could have 
been present and heard. The plaintiff in 
his appeal to the lower Court also urged in 
the memorandum that, if it was thought 
necessary, such heirs should be joined. In 
Maganlal Dulabhdasv. Budhar Purshottam 
(1) it is to be noted that the other co-owner 
was a party to the suit; and although in 
Ahmad Sahib Shutari v. Magnesite Syndi- 
cate Lid. (5) it was held that it was not 
necessary for the other co-owners to be 
parties to the action, yet in circumstances 
like the present itis certainly desirable that 
the other co-owners should be -parties to 
any nal deeree that is passed in this 
matter. It would be much more satisfactory 
for the Court to hear them even at this late 
stage. The present suit was brought in 
1922 and a little’ more delay for this 
purpose may save a good deal of sub- 
sequent litigation. In Muthu Ramakrishna 
Naicken v. Marimuthu Goundan (6) where 
the litigation disclosed that the plaintiffs 
were only co-owners, the High Court set 
aside the decrees of both the lower Oourts 
and directed the trial Oourt to restore the 
suit to its file and make the representatives 
of the other co-owner parties to the suit and 
to pass a decree according to law. We 
think, however, that it is preferable to have 
the heirs of Bai Dhankore joined before us 
rather than to take a step of that kind, 
which might result in further appeals before 
this litigation is finally settled. It may ba 
that the heirs of Bai Dhankore do not wish 
to claim any part of the property. In that 

(1) 101 Ind: Cas. 35; 51 B. 149; 29 Bom. L, R. 222: 
A, I. R. 1827 Bom. 192. 

(2) 8 B. H. O. R. A, ©. 64, 

(3) 3 B. 23. 

(4) 10 B. 32, 


(5) 29 Ind. Cas. 60; 39 M. 501; 2 L, W, 480; 17 M, L, 
T, 387; 28 M.. L.J 


„L.J. 598. : 
(6) 24 Ind, Oas, 383; 38 M, 1036; 2¢ M, L, J, 532, 
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event there would be no objection to a 
decree being passed in favour of the 
plaintiff-appellant for exclusive possession; 
or the parties might arrive at some com- 
promise with regard to Bai Bhuri's heirs 
being given a certain portion of this house 
of which Bai Bhuri was in occupation for 
many years. Therefore, before deciding 
the relief, if any, to be granted to the 
plaintiff appellant, we direct that Narandas 
and . Chunilal, sons of Khushaldas, be 
jcined as respondents to this appealat the 
expense of the plaintiff-appellant; that 
. copies of the plaint and the appeal paper- 
book be served upon these two added 
parties and they becalled upon to submit 
their written statements as to whether they 
_ claim to be joined with the plaintiff in 
obtaining possession of the property 
from the defendant, or whether they have 
no desire to obtain any relief in this suit 
and, in general, what they have to say in 
regard to the matter in dispute. The re- 
spondents, upon such written statemenis 
being filed, to have an oppcrtunity of filing 
‘any objections that are relevant. Costs 
reserved. The matter to be placed on 
‘Board before this Bench within two months, 
and the necessary steps to be taken without 
delay. 

[The appeal was again heard.] 

Mr M. H. Mehta, for the Appellant. 

Messrs. M. T. Patel(with him Messrs, K. V. 
Patel and H,V. Divatia),for the Respondents. 

‘JUDGMENT.—In our interlocutory 
judgment of Juné 11, 1928, we directed that 
Narandas and Ohunilal, sons of Khushal- 
das, be joined as respondents to this appeal 
at the expense of the plaintiff-appellant, 
It appears, however, that Chunilal has 
died long ago and that he has nowno male 
issue. Narandas claims to be the sole heir 
of his deceased brother Ohunilal. In the 
written statement that he has filed, he fur- 
ther claims to be the owner of the houses in 
suit, as well as of all other property left 
by Nathabhai, the deceased husband of 
the original plaintiff Ujam, and he asks 
that a decree for possession of the house 
be passed in his favour in this suit, with 
mesne profits. In the alternative he sub- 
mitsthat this Cort should, in any cage, 
allow him joint possession with the plaint- 
_iff of the suit house. He states that he is 
willing to pay any ‘necessary Court-fees 
with regard to such relief as may be grant- 
ed to him, 

The appellant No, 2 has put in a state- 
ment in answer to this written statement 
an which he entirely contesta the claim of 


ey 
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Narandas, and alleges that Bai Ujam be- 
came the absolute owner after Bai Dhan- 
kore’s death under Nathabhai'’s Will and 
that she had aleo a title by adverse posses- 
sien. It is further pointed out that, al- 
though Narandas attended the Court at 
the trial and produced the Willof Brijbhu- 
kandas, he made no application to the 
Court to be joined as a party to the suit. 
Mr. Divatia for Narandas has answered 


e 


t 


that there was no obligation on Narandas , 


to apply to be joined as a party, and that 
it was the plaintiff's business really to have 
joined himand not to have concealed the 
fact that he had rights in the property. 
No doubt, it would perhaps end the litiga- 
tion if we were to direct that thesuit should 
be remanded for deciding this dispute 
between Narandas and the heirs of Bai 
Ujam ; but,in our opinion, this would be 
turning the present suit into one of quite 
a different nature, It is not, in our opin- 
ion, necessary to have this dispute decid- 
ed before we can give the plaintiff any 
relief in the suit. We think that in the 
circumstances of the present case, where the’ 
plaintiff has borne the brunt of the litiga- 
tion, presumably to the knowledge of 
Narandas, it would be unfair, after she has 
succeeded on the main dispute between 
herself and Bai Bhuri, that. she should be 
exposed to this furthér contest before she 
is given any relief in the present suit. The 
circumstances under which the claim of 
Narandas is put forward at this late stage 
are not in our opinion, such as call for any 
indulgence towards him on our part ; and 
we think the fairest course isto act upon 
the view taken by this Court in Maganlal 
Dulabhdas v. Budhar Purshottam (1) and 
the Madras eases wnich have been already 
cited in our previous interlocutory judg- 
ment, that the plaintifi alone was competent 
to sue the defendant who was-.a trespasser 
and that her heirs are entitled to a decree 
for possession against the defendant. But 
we make it clear that this is on the assump- 
tion that she is either the exclusive owner 
of the house ora co-owner of it with Nar- 
andas. We leave that question entirely 
open so that it cannot be res judicata in 
any subsequent litigation between Naran- 


das and Bai Ujam or rather her heirsthe | 


present appellants. 

We accordingly set aside the decree of 
the -lower Appellate Court giving Bai 
Ujam joint poseession of the house with the 
defendants Bai Bhuri, and insiead of that 
passa deeree in favour of the appellants as 
heirs of Bai Ujam forthe ejectment of the 
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respondents; the heirs of Bai; Bhuri, from 
the house in suit, Wae farther . allow the 
appellants a decree for mesne profits of 
thesuit house from the time! that the re- 
spondents came into possession of the house 
as heirs of Bai Bhuri up tolthe date of 
delivery of possession to 'the appellants. 
We direct an inquiry as to the amount of 
the mesne profits to be held'by the Sub- 
ordinate Judgein whose Oourt the suit was 
brought. 

As regards costs, we think ‘that the re- 
spondents should bear the costs of the ap- 
pellants of this second appeal, except tha 
costs of the added fifth respondent for ap- 
pearing in this appeal. We do not disturb 
the order as to costs givenin the lower 
Appellate Oourt’s judgment but the 
respondents will, of course, only be liable 
in regard to costs of this litigation to 
the extent of any assets of Bai Bhuri that 
have come into their hands. | 

The coats of the added fifth respondent to 
be borne by the applicants. | 

The Court dismisses the soe -objections 
with costs, 

Order sét aside; 
A. Cross-objections dismissed. 


| 
| 
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BOMBAY HIGH COURT. 
SROOND Orvin APPEAL No, 148lor 1927, 
December 12, 1928. | | 
' Present:——-Mr. J ustice Patkar and 
Mr. Justice Murphy.. 
ANANT GOVIND JO G—PLAINTIFF— 
APPELLANT 
VETSUS 
TUKARAM KOSHABA SHINDE— 
DEFENDANT-—-ReSPONDENT. 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), 


s. 22—Bombay Hindu Heirs’ Relief Act (VII of 
1866), s. 2—Decree against father—Rent accruing 
from land inherited by agriculturist; "son, whether 
liable to be-attached for father's unsecured debts, 
Though land inherited by. an agriculturist son 
from his father, cannot be sold, under s. 22 of 
the Dekkhan Agriculturists’ Relief Act for a debt of 
the father ifit has not been specifically mortgaged 
for the debt, the rents arising out of such land can 
be attached ‘and sold in the hands of the son in 
execution of a decree against the father. Tp. 180, col. 


“Second appeal from a decision of the Dis- 
trict Judge, Satara, in Appeal No. 94 of 1926, 
reversing an order of a decree of the 
Subordinate Judge, Islampur. ) 

Mr, A. G. Desai, for the Appellant. 

Mr, P. 6. aa or the Respondent. 
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l J U DGMENT. 

Patkar, J »— This is a second appeal i in 
execution of adecree obtained against one 
Kushaba and his son Vishnu. . The decree 
is sought to be executed against Tukaram 
another son of Kushaba who is brought on 
the record asthe legal representative of 
his brother and father. Tukaram being ar 
agriculturist andthe property not being 
apecifically mortgaged it could not be sold 
under s. 22 of the Dekkhan Agriculturists’ 
Relief Act and the decree-holder sought to 
execute the decree by attachment of the 
rent of the landdue from the tenant from 
other moveable property of Tukaram i 

The learned Subordinate Judge held that 
the debt incurred by defendant No. 3's 
father was not tainted with illegality or 
immorality, that the land the rent of which 
was sought to be attached was the self- 
acquired property ofthe father Kushaba, 
and that though the decree could not be. 
executed against the land as it was not 
specifically mortgaged the decree-holder 
could proceed against the rent due from . 
the tenant. 

On appeal the learned District Judge 
held that the rent ofthe property left by 
the deceased father which came into exis- 
tence after the death of the father could 
not be considered to be the property of the 
deceased which came into the hands of 
Tukaram within the meaning of ss. 50 and 
53 of the Oivil Procedure Oode and that 
the rent was the result ofthe crops ob- 
tained by. the labour seed and the soil of 
which only the last one was. left by the 
father to his son and, therefore, disallowed 
the application but allowed it to proceed as 
regards other moveable property liable to 
attachment. 

The question, therefore, in this second 
appeal is whether the rent of the land 
belonging to the father which could not 
be attached as it was not specifically mort- 
gaged under s,22 ofthe Dekkan Agricul- 
turisis’ Relief Act is not liable to be attach- 
ed in execution of the decree against the 
father. Before the passing of the Hindu 
Heirs’ Relief Act VII of 1866 a son ora 
grandson was liable to pay the debts of 


. his father or grandfather evenif no assets 


were inherited Wẹ. him and the son was 
liable to pay the debts of the deceased out 
of his own property provided the debts were 
not of an immoral or illegal character even 
though the father or grandfather left no 
property or left property insufficient to 
pay the debts: see Vyavahara Mayukha, 


Chap, be 4, pl, 12,16 and 17; Gharpure's 


m 
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Translation pagès 154 to 156; Stokes' Hind Vêpplied for the payment of the debts. 


Law, pages 122 and 123; and Mitakshara on 
Yajnyavalkya’s verses 50 and 51. See 


| Gharpure’s Translation, pages 76, §0 and 


81, where the words Ananyasrita dravya 
putra (son whose’ paternal estate has not 
gone to another) are commented on, By 
the Hindu Heirs’ Relief Act, VII of 1866, 
the liability of a son, grandson or an 
heir in respect of such debts is limited 
to paying the same oùt of and to the 
extent of the property of the deceased 
which such son, grandson or heir or any 


.other person by hisorder or to his use 


has received or taken possession of and 


. which remains unapplied. Unders. 50 of 


` 


the Oivil Procedure Code where a decree is 
executed against a legal representative he 
shall be liable only to the extent of the 
property of the deceased which has come 
to his hands and has not been’ duly dis- 
posed of. Under s. 53 the propertyin the 
hands of a sonor other déscendant which is 
liable under Hindu Law for the payment of 


-the debt of a deceased ancestor in respect of 


which a decree has been passed shall be 


‘deemed to be the property of the deceased 
‘which has come to the hands of the son or 


other descendant as his legal representative. 
The property in suit belonged to the father 


‘and came to the hands of his son but under 


8. 22 of the Dekkhan Agriculturists’ Relief 


.Act if cannot’ be sold as it was not speci- 
‘fically mortgaged. Though the rent is the 
‘result of the crops obtained by the labour, 
‘the seed andthe soil of which only the 


last one was left by the father to the son 
the rent paid by the tenant to the son is 
paid onaccount of his ownership in the 
soil which was inherited by him. The land 
in the bands of the son could have been 


‘sold in execution of the decree against the 


father and the accretion to the land and its 
rent cannot be considered to be exempt 
from the satisfaction of the decree against 


“the. father. It is true that. the subsequent 


rents either recovered or recoverable by the 
son did not come into his hands at the time 
of the father’s death. The liability of the son 
as laid down by s 2 of the Hindu Heirs’ Re- 
lief Act, VII of 1°66, in respect of the debts 
as the representative of bis father is limited 
to paying the same ouwof and to the ex- 
tent of the property of the deceased which 
he or any other person by his order orto 
his use has received or taken possession 
of and which remains unapplied. The 
land in suit-was received and taken pos- 
session of by the son as the representa- 
tive of -his -father-and has -remained un- 


The liability of the son extends to paying 
the same out ofand to the extent of the 
property of the deceased which has come 
into his hands. If the land cannot be sold ` 
by. virtue of s. 22 of the Dekkhan Agricul- 
turists' Relief Act, the liability can be en- 
forced out of and to the extent of the land 
inherited by the son and-to the extent of 
“the rents arising out ofthe lend”. The 
proviso to s. 2says that “if ary patt of 
such property so received or taken posses- 
sion of as aforesaid shall’ not have been 
duly applied by such son, grandson or heir 
he shall be liable personally for such- 
debts to the extent of the property not 
duly applied by him”, In the present case 
the property being not liable to sale under 
the special provisions of the Dekkhan 
Agriculturists’ Relief Act bas not been 
applied by the son for payment of the 
debts of the father. It would, therefore, 
follow that he shall be. personally liable for 
such debts to the extent of the property 
not duly applied by him. It was held in 
Unnopoorna Dassea v. Gunga Narain Paul 


_ (1) and Jamiyatram Ramchandra v. Prabhu- 


das Hathi (2) that a Hindu heir is compe- 
tent to alienate property inherited by him 
from the deceased before the payment of 
the debts due by the deceased on the 
ground that the property of a deceased 
Hindu is not so hypothecated for his debts 
as to prevent his heirs from disposing ot it 
to athird person. But.in the case of such 
alienation the heir is personally liable to the 
creditors of the deceased to the axtent of the 
value of the property. Mayne in his Hindu 
Law, Ninth Edition para. 304, page 407, obser- 
ves;"'...Butas soon as the property is inherit- 
ed a liability pro tanto arises, and is not 
removed by the subsequent loss or destruc 
tion of the property, and still less, of course, 
by the fact that the heir has not chosen to 
possess himself of it, or has alienated it 
after the death.” In the case of Keval 


Bhagwan Gujar v. Ganpati Narayan (3) it 


was held thatinthis Presidency under the 
provisions of Bombay Act VII of 1866, where 
a Hindu dies intestate leaving property, his 


‘sonia liable to his (the father’s) creditors 
‘to the extent of the value of the property 


although the property may not have come 

into the son’s possession’ but ramains.in the 

hands of third persons. In the present 

case, the land has not been applied for the 

payment of the debts of the father and 
(1) 2 W. R. 296, ; 


(2) 9 B, H. O. R. 116, 
(3)8 B. 220, 
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Cannot be sold in exrsoution of the decres 
under s. 22 of the Dekkhan Agriculturista’ 
Ralief Act, He could have mortgaged tha 
property to the decres-holder for the pay- 
ment of thedecretal amount, and could havs 
thus enabled the decree-holder to realisa 
the debt, or could have mortgaged or sold 
the property and applied the proceeds for 
payment of the decretal amount. In s9 
far as the son has failed to apply the proper- 
ty to the payment of the debts of the father 
he is, under the proviso to s. 2of Act VII 
of 1866, personally liable to the extent of 
the property.not duly applied by him. The 
` gsparate property of the son could in such 

a case have been liable for the satisfaction 
of the father on account of his failure to 
apply the property inherited by him to the 
satisfaction of the debts of the father. In 
the present case, the rents of the very proper- 
ty which has been inherited from the father 
„are sought to be attached. I think, there- 
fore, that the rents of the property inherit- 
ed by the son as the representative of his 
father, though they did not come into his 
hands: at the time of the death 
of the father, are liable for the satisfaction 
of the father’s debt to the extent of the 
property which is inherited by him and 
which has not been duly applied by 
him for the payment of the decretal amount. 
Another point was discussed at the hear- 
ing of thisappel as to whether the Oollector 
could not have acted under the second 
clause of s 22o0f the Dekkhan Agricultur- 
ists’ Relief Act onthe authority of the 
decision in the zase of Hirachand Votichana 
v. Hansabai Ganpatrao (4). -It is urged on 
behalf of the appellant that the absence of 
the words“or heir” after the word“judgment- 
debtor” in the second paragraph of s, 22 
does not necessarily lead to the inference 
that thé alternative remedy provided by the 
second clause of s. 22 could not be enforced 


against the heir of an agriculturist, and that. 


the word ‘‘judgment-debtor” is used in 
reference to the agriculturist mentioned in 
the preceding words of the second paragraph 
of s.22. Itis, however, not necessary to go 
. into the question as no application has been 
made under the second paragraph of s. 22 
of the Dekkhan Agriculturists' Relief 
Act. 

1 would, therefore, reverse the decree of 
the lower Appellate Court and restore that of 
the Subordinate Judge with costs of this 
Court and of the lower Appellate Court on 
the respondent. 


(4) 72 Ind. Cas. 52; 25 Bom. Lu, R. 76; A. I. R. 1923 
Bom, 190; 47 B. 527, 


ANANT GOVIND JOO V. TORABRAM, 


181 


Murphy, J.--The facts are that respond - 
ent’s father and brother Kushaba and Vishnu 
had executed a money bond in favour of one 
Prabhakar Govind, who ultimately became 
an insolvent. The Official Assignee sued 
Kushaba aud Vishnu, and respondent 
Tukaram was added as a party, but ulti- 
mately his name was struck out. Kushaba 
and Vishnu have since died and Tukaram’s 
name was brought on the record as the legal 
representative of his father and brother. 
These proceedings took placa in the Sangli 
State Courts, and the decree was then trana- 
ferred to the Islampur Oourt for execu- 
tion. < 

It is sought to bes executed against Sur- 
vey No. 132 5 of Takari, which was original- 
ly acquired by Kushaba. As Tukaram is 
an agriculturist and the property was not 
specifically mortgaged, it cannot, owing to 
the prohibition ins. 22 of the Dekkhan 
Agriculturists’ Relief Act, be brought to 
sale. Butexecution was obtained from the 
learned Subordinate Judge in the shape of 
an order prohibiting the tenant from paying 
rent to Tukaram and one directed to Tuka- 
ram and forbidding him to receive the 
rent. The difficulty is dus to the facts 
stated above. On appeal the learned Dis- 
trict Judge held that the rents as never 
having belonged to the original debtora, 
could not be diverted in this manner in 
favour of the decree-holder, and reversing 
the original Oourt’s order, dismissed the 
application for execution. | 

Now, it is clear that the son of a Hindu is 
liable to the full extent for his father's 
debts, thoughian this Presidency his liabil- 
ity} has, been limited to the extent of the 
assets coming into -his possession, by the 
Hindu Hairs’ Relief Act, VIL of 1866. The 
land in question could, therefore, have been. 
sold, for it was the father’s self-acquired 
property, and it ia not anyone's case that the 
debts in respect of which execution is sought 
were contracted for an immoral or illegal 
purpose. It is only the special provision of 
the Dekkan Agriculturists’ Relief Act 
eer comes in the way cf thosale ofthe 
and. , 

The learned District Judge's real reason 
for refusing execution -was, that the rent 
now accruing could not be considered 
as having been the property of the deceas- 
ed, which to be made iiable it was requir- 
ed to be, under s, 53 of the Code of Civil 
Procedure. 

There ara no authorities on the point, but 
it does not appear to me that the fine dis‘inc 
tion drawn by the learned District Judge 


isa real one. The ouly value of the 
property, so long as it ia let, isits rent, and 
it seems to me the right to enjoy the income 
is as much part of the property of Kushaba 
coming to the appellant’s hands, as is the 
land itself. Infact, I think the distinction 
drawn by the learned District Judge is not 
tenable, and cannot avail to defeat the 
execution creditors. 

: I agree that the District Court’s decree 
must be reversed and the application for 
execution must be restored and be proceed- 
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ed with, according to law. Appellants to 


bave their costs, both in this and in the 
District Court, from respondent who will 
bear his own in both these Courts. 


A, Appeal allowed. 
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Hindu Law-——Adoption—Unchaste widow's power 
to adopt--Husband and wife—Presumption of mar- 
riage from long cohabitation—Cohabitation originat- 
ing in concubinage—Presumption, whether arises— 

' Alienation by widow—Alienee’s right to value of 
improvements—Transfer of Property Act (1V of 
1882), s. 51—General principles of equity. 

A Sudra widow, though unchaste, can make a valid 
adoption, but a widow who has remarried, cannot 
make an adoption to her former husband, [p. 182, col. 


Cohabitation, with the required repute, as husband 
and wife, is proof that the parties between/them- 
selves have mutually contracted the matrimonial 
relation; but if the relations between aman and woman 
have started as those of man and concubine,then it may 
well be that no presumption of marriage ought to be 
made merely by the fact that the parties lived fora 
long time in that relationship. [p. 183, col. 1.] 

Jariut-ool-Butool v. Hoseinee Begum (4) and Gha- 
zanfar Ali Khan v. Katiz Fatima (5), relied on. 

At any rate the evidence relied on as proving that 
the parties were living as husband and wife by 
repute must be satisfactory and strong |p. 183, col. 2.) 

The Court has power to award compensation for 
value of improvements on equitable grounds apart 
from the provisions of s. 51 of the Transfer of Pro- 
perty Act. [p. 185, col. 1.] 

Nijalingappa Nijappa v. Chanabasawa Satavirapa 
(9) and Henderson v. Astwood (10), relied on, 

In awarding compensation for improvements the 
Court has to consider how far the property has beep 


oo.. . BANGADHAR TURARAM v, RACHAPPA WAGABPI, 
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improved inmarket value and not the amount 
expended in making the improvements. |p. 185, col. 


A Hindu widow alienated certain property inherited 

06. Shs adopted a 
son in 1910. The alienee effected certain costly 
improvements to the property in 1918. The original 
purchaser died and the adopted son sued in 1922 
for setting aside the alienation: 

Heid, that, on the facts of the case, especially the 
inaction of the plaintiff after his adoption in 1910 
notwithstanding that he was a man of adult age, the 
alienee must be held to have believed bona fide that 
he had an absolute title when he made the improve- 
ments and was entitled to compensation for im- 
provements under s. 51 of the Transfer of Property 
a and on general principles of equity. [p. 184, col, 


First appeal from a decision of the 
First Class Subordinate Judge, Sholapur, 
in Civil Suit No. 7£8 of 1922. 

Mr. H. C. Coyajee (with him Mr. A. G. 
Desai), for the Appellant. 

Mr. P. V. Kane, for the Respondent. 

JUDGMENT. 

Marten, C. J.—This appeal requires 
determination on a very unusual state of 
facte. The suit was brought by the plaint- 
iff as the adopted son of Nagappa, who died 
in 1894, to recover the suit propezty which 
was alienated by Nagappa's widow Nagawa 
in 106 in favour of the defendants. 
Nagawa purported to adopt the plaintiff on 
June 27, 1910, but it is clear, although she 
has denied it, that ehe had formed an illicit 
intercourse with one Sharnappa after, if not 
before, the death of her husband Nagappa 
and thatthere were two or more children 
born of that union. The contention of the 
defendants is that Nagawa in fect married 
Sharnappa by Udki marriage in 1907. 
They further contend that the adoption of 
the plaintiff in June, 1910, never tock place 
or alternatively it was invalid because 
Nagawa had rerrarried, and in any event 
they claim that they were entitled to‘ be al- 
lowed the value of certain improvements 
made by them in 1918, 

"Now, as regards the question whetker 
Nagawa could in law adoptthe plaintiff, it 
is conceded for the purpose of this case that 
by the law of this Presidency she could not 
adopt if prior to that date she had remar- 
tied. Ontbeother hand, it has been laid 
down by Sir Norman Maclecd and Mr.’ 
Justice Fawcett in Basvant Mushappa v. 
Malappa Kalappa (}) that in the Presidency 
of Bombaya Shudra widow though un- 
chaste cen mskea valid adoption. The evi- 
dence goesto show that Nagawa - was lead- 
ing an unchaste life with Sharnappa right 


(1) 59 Ind. Cas. E00; 45 B. 459; 22 Bom. L, R, 
1400, l 
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away down from 1894 to 1910, bub on ithe 
above ruling this would not affect her 
power to adopt 

[His Lordship held that tha oral evi- 
dence was insufficient to establish the truth 
of the Udki marriage, and that thers was 
no documentary evidence at all in support 
of it, and proceeded:—] 

We were, however, referred to several 
authorities on the question whether the 
Gourt ought not to presume a marriage 
from the fact that the parties have lived 
together fora large number of years as 
man and wife, and had been so regardad by 
their neighbours and friends. So far as 
the law of Scotland or England is concern- 
ed, I have no doubt that asa general pro- 
‘position the contention of the appellant is 
sound in that respect.:I may refer to 
Breadalbane Case, Campbell v. Campbell (2), 
where the headnote runs:— 

“Cohabitation, withthe required rapute, 
as husband and. wife, is proof that the 
parties between themselves have mutually 
contracted the’ .matrimonial relation. It 
demonstrates that interchange of consent 
which alone constitutes marriage in Seot- 
land. The law of habit and repute, how- 
ever, is not peculiar to Scotland; ‘although 
in countries where the facilities of matri- 
mony are less than in Scotland,the evidence 
to establish the marriage must be stronger. 
‘Marriage, technically, is not constituted, but 
evidencad, by habit and repute, which for 
that purpose, must be uniform and positive. 
‘A connection commencing in adultery, may, 
on ceasing to beadulterous, become matri- 
monial by consent, and may be evidenced 
‘by ‘habit and repute, the ‘Parties being ‘at 
liberty to intermarry.” 

Chellammal v, Pane Pillai (3) was 
also relied onto show that asimilar presump- 
tion.would arise in India, though it might 
‘be rebutted by proof of facts . which show 
that no marriage had taken place. 

` On the other hand, other cases exemplify 
that one has to consider all the facts, and 

hat if, for instance, you find that the re- 
lations between a man and woman have 
started as those of man and concubine, then 
it may well be that no presumption of mar- 
riage ought to oa made merely by the fact 
that the parties lived for a long time in that 
relationship. For instance, in Jariutool 
Butool'v.Hoseinee Begum (4), it is said (page 


(2) (1867) 1 Sc. & D. ‘Ap. 182. 

(3) 12 Ind. Oas. 247; 34 M. 277. 

(4) 1L M. I. A. 194; 10 W. R. P. O. 10; 2 Suth. P. 0, 
J, 56; 2 Sar. P. GO. J. 243; 20 B. R. 75, 
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208*):— 
- MTP GE ware once conceded that a woman 


-once a concubine could be converted by 
-Judicial presumptions into a wife merely 


by lapse of time and propriety of conduct, 


‘and the enjoyment of confidence with 
powers of management reposed. in her, 


when and after what period oftime should 
such presumption arise? The ordinary 
legal presumption is, that things remain in 
their original state.” | 

So, too, in Ghazanfar Ali Khan v. Kaniz 
Fatima (5) it was held by the Judicial Com- 
mittee thatthe presumption of marriage in 
that case which might have arisen from a 
prolonged cohabitation did not apply be- 
cause the mother before she was brought to 
the father’s house was admittedly a pro- 


‘stitute. 


I think that at any rate, the evidence 
relied on as proving that the parties were 
living as husband and wife by repute must 
be satisfactory and strong. The ordinary 
case ‘which the English authorities had in 
mind was that of aman and woman living 
together as man and wife ia the ordinary 
way and regarded as such by their friends 
and neighbours. To my mind that is not 
the effect of the evidence in the present 
case. In my judgment there is not that eyi- 
dence of habit and repute which is suffi- 
cient to bring the present case within the 
presumption referred to in those autxorities, 
In my opinion a further reason for not ap- 
plying that presumption here is thatthe 
status ofthe man.: was lower than the 
wife's that the intercourse between them 
was admittedly illicit for a large number of 
years, and thera was nosatisfactory reason 
why we should presume that they entered 
into amarriagein 1907 any more-than in 
auy other year during their connection. 
Farther, if the evidence, standing by itself 
is insufficient toeatablish an Udki marriage, 
Ido not think that the failure to establish 
the presumption I have alluded to could 
really assistthe plaintiffor vice versa. Inother 
words, in the present case [ do not think 
that in two unsuccessful points tak-n before | 
the Court should produce one good point or 
turn either of those twe points individual- 
ly into a good one. 


Tas result i3 thatin my judgmeat the 
learned Judge arrived at a correct’ conclu- 


(5) 6 Ind. Gas. 674; 32 A. 345: 12 Bom. L. R. 
447: 14 O.: W. N, 690; 7 A. L. J. 579; 11 0, L. J- 
649: 8 M. L. T. 59; (1910) M. W. N. 312; 20 M. L. J. 
579; 13 0.0. 170; 37 I. A. 105 (P. 0). 
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sion in fisding that the Udki marriage was 
not established, : 

[His Lordship then held that the adop- 
tion was proved and continued as fol- 
lows: | 

That brings one to the last point in the 
case, and it is one of some difficulty, viz, 
whether the defendants are entitled to any 
sum for improvements madein 1918. The 
, case here isa special. one. The original 
- purchaser in 1906, defendant No. 1, died 
during suit. Defendants Nos.2 and 3, her 
sons are young men and cannot depose to 
what took place in 1906.. Therefore, the 
defendants arenot in a position to prove 
‘that their mother made the necessary en- 
quiries and took the necessary steps which 
would enable them to prove that the aliena- 
tion in 1906 made by Nagawa was for 
family necessity. As regards their claim 
for improvements, prima facie, it may be 
taken that defendant No. 1, who brought 
the property in 1906, thought that she was 
getting a good title to the property. 


People do not generally buy unless they. 


will get a good title,and the fact that she 
remained in undisturbed possession of this 
land down to 1922 when the present suit 
was brought would tend to confirm the 
defendants in their belief that they had a 
good and valid title to the land. That 
would be strengthened by this fact that if 
the adoption of the plaintiff in 1910 wasvalid, 
as wehave held it to be, then no steps 
were taken by the plaintiff for nearly 
twelve years after that date to challenge 


this alienation in 1906, although in 1412 he. 


did bring a suit, though unsuccessful, to 
challenge another alienation that was 
made. 
Further, the evidence ‘shows that in 1918 
or thereabouts when the improvements 
were made, the property was in a tumbled 
downand uninhabitable condition. Ac- 
cordingly, the improvements then effected 
by defendants consisted in re-building the 
main doors and walls, and building two 
new rooms anda portion of the kitchen. 
This wili be found in the Commissioner's 
report, Ex. 81, where it was. found by the 
Panch thatinall the costs of this work 
would be about Rs. 4,000, ani that the 
value of the-premises, inclusive of the fur- 
niture, was about Rs. 10,000, : 
Now the value of these improvements is 
claimed under s. 51 of the Transfer of Pro- 
perty Act, or alternatively under general 
principles of equity. Take first s. 51. 
There the transferee of immoveable proper 
ty haz to believe in good faith that he js 
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absolutely entitled thereto when hemakes 
an improvement on that property. In that 
event, if he is subsequently evicted by a 
person having a better title, then he has 
certain rightsin the nature of ccmpensa- 
tion. We have, therefore, to consider whe- 
ther in 1918 the defendants believed in good 
faith that they were absolutely entitled to 


the property. On the facts of this peculiar 


case we think that they did bona fide be- 
lieve that they wereabsolutely ertitled to 
the property. 

We appreciate that in two cases, viz., in 
Nanjappa Goundan v. Peruma Goundan (6) 
and Hans Kaj v. Somni (7) the alienees 


“wera held disentitled to compensation bə- 


cause they had notmade proper anquiries’ 
as to the power of the widow herself to alie- 
nate, and consequently it was there held 
that they were not acting in good faith. 
But, as I have already indicated, the facts 
ofthe present case stand on a peculiar basis 
particularly having regard to the inaction of 
the plaintiff after his adoption in 1910, 
notwithstanding that he was then a man of 
adult age. 

I may here refer to Kidar Nath v. Mathu 
Mal (8), a decision of the Privy Council 
from the Punjah, where it had been argued 
in the Oourt below that there was no evi- 
dence whatever to show that the plaintiff 
knew or acquiesced in the making of the 
improvements, and that as the defendants 
had purchased from a widow, whose estate 
they must be taken to have known was of 
a limited nature, it was not unreasonable to 
hold that any improvements effected by 
them were done at their own risk. In that 
case the Punjab Chief Court allowed the 
alienees the sum of Rs.1,400 and though 
the contest in the Privy Oouncil turned on 
whether that sum should be increased, and 
there was no proper appeal as to the 
Rs. 1,400, still there is nothing in their 
Lordships’ judgment to indicate that the 
Punjab Oourt had been wrong in awarding 
any compensation at all to the alienee from 
Hindu widow whose alienation had been 
set aside, 

Apart from s. 51 ofthe Transfer of Pro- 
perty Act—for it has been held ia this Oourt 
that the Transfer of Property Act is not ex- 
haustive—we may refer to general princi- 


- (6) 4 Ind. Oas. 18; 32 M. 530; I9 M. L. J. 454; 6 
'M. L. T. 284 


(7) 67 Ind. Cas. 314; 44 A. 665; 20 A. L. J. 524; 
4 U. P. L. R. (A.) 118; A. I. R. 1922 All. 194. 

(8) 18 Ind. Cas. 946; 15 Bom. L. R. 467; (1913) 
M. W. N. 403; 13 M. L. T. 434; 127 P. L. R. 1913; 
17 O. W. N. 797; 77 P. R, 1913; 40 O, 555; 25 M, 
L, J. 176 (P, C.), l 
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ples of equity. Thus in Story’s Equity 
J WEDHA GAGG, Vol. I, page 369, ib is —stat- 
ed:— ; Rees 

“If a man, supposing he has an absolute 
title to an ‘estate,’ should build .upon.-the 
land, with the knowledge of the. rèal 
-owner, who should stand by and suffer: the 
erections to proceed, without giving. any 
notice of his own claim, he would not... bs 
permitted to avail himself of such improve- 
ments; without paying a full compensation 
therefor; for, in conscience, he was bound 
to disclose the defect of title to the builder. 
Nay, a Court of Equity might, under cir- 
cumstances, go further, and oblige the real. 
owner to permit the person, making such 
improvements on the ground, to enjoy it 
quietly, and without disturbance.” 

So, too, in Nijalingappa Nijappa v. 
Chanbasawa Satavirappa (9) this Oourt, 
allowed- compensation for improvements to 
the mortgagee, although no express 
provision to that effect wasto be found in 
‘the Transfer of Property Act. And, indeedin 
Henderson v: Astwood (10) which was a cage 
between a mortgagor and mortgagee- com- 
ing from’ Jamaica, Lord Macnaghten, 
speaking of the mortgagee, said (page 
163*):— we 

“It would be contrary to-common justice 
to deprive Davies of the benefit of the 
money laid out by him on those improve- 
ments, so far as they enhanced the value of 
the premises.” 

Iquite appreciate 


ee te 


a- e a 


that the presənt is 
not -a cass between'a mortgagor and 
mortgagee. It does not depend on 
& contract, and accordingly the two 
last mentioned decisions do not apply. 
But I am disposed to think that here—the 
plaintiff did stand by, and that the reason 
why he did not bring the suit earlier was 
that the house in’ question was in a- dilapi- 
dated and uninhabitable condition. 
at any rate broughta suit as regards other 
family property. Further these improve- 
ments were of a nature which anybody 
seeing the property would naturally 
observe. Although, then, as not un- 
frequently happens in the Mofussil’ Courts 
all these points have not been brought-out 
in evidence, or even cross-examination, as 
clearly they might have been,I am disposed to 
think that that would be the proper infer- 
ence to draw in the present case. 

However that may be, I prefer to base 
my judgment on this part of the case on the 


ae 47 Ind. Oas. 751; 43 B. 69; 20 Bom. L. R 


(10) (1894) A. C. 150: 6 R. 450. 
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ground Ehst- the defendant has satisfied 
and brought. himself within s. 51 of the 
‘Act, joo, ; 

i That being so, then, as regards the 
quantum of compensation, the sum of 
Rs 4,000, having regard to the Commis- 


-gioner's report, seems to us to be the proper 


amount to allow as compensation. We quite 


, appreciate that in awarding such compensa- 


tion, we-must consider how far the property 
has been improved in market value by that 
sum and not merely consider the amount ex- 
pended. But that figure on the evidence 
before us appears to be the correct one to 
arrive. at. . 

Accordingly, in this reapect I would allow 


‘the appeal, and reverse the decision of the 


learned Judge, and direct that as a‘ condi- 
tion of ‘obtaining possession the plaintiff 
should-pay-to the defendants the sum of 
Rs. 4,000 with interest at six percent. from 
the date of suit.” As regards the rest of the 
appeal, the appeal must be dismissed. We 
will hear parties a3 to costs after my 
learned brother has delivered his judg. 
ment.- 


Murphy, J.—[After stating the facts 
continued as follows:; The only remaining 
defendants should be 

allowed anything for the. improvements 
they have effected in the property. These have 
been found by the Panch to be as follows: 
The main door and wall have been rebuilt, 
and two rooms tothe east and west have 
been added, the whole at an estimated cost 
of Rs, 4,000 including the newly built 
kitchen and wall. This valuation was not 
challenged by the other side, If defendants 
are to- be given an allowance on this 
ground, it must either be under s. 51 of the 
Transfer of Property Act, or on general 
principles of equity. The requirements of 
a, 51 are, that they should have. effected 
these improvements in good ‘faith, beliey- 
ing that they had a title to the property in ` 
suit. Ia thiscase the property was purchas- | 
ed in 19J8 by the defendants’ mother, who 
was thena widow, the defendants’ father 
having died in 1902, The house appears to 
have'beea in a dilapidatede condition, and 
was rebuilt in 1918. Meanwhile, what had 
happened in conection with the original 
owner of this property, was that she had 
carried out the adoption of the plaintiff in 


‘1910, and if may be that she was reputed 


in the town to have married her lover Shar- 
nappa in 1907, and that the plaintiff in 1919 
had brought a suit to recover possession of 
another. property similarly alienated by hig ` 
adopted ‘mother, against another alienes 
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and had failed to establish his claim in that 
suit and had abandoned its prosecution. 
Also, after 1916, the plaintiff had given up 
calling himself by the name of his adopted 
father. Oneof the defendants has been 
examined, and: at the time he made the 
statementin 1924 was. twenty-two years old. 
It seems to me on the facts, history of 
Nagawa's reputation, the failure,of the 
plaintiff to establish his adoption in the 
other suit which he brought, ‘and also in 
view of the age of the defendants, it is 
reasonable to assume that they bona fide 
believed that they had a title to this pro- 
perty. Itis infact very improbable that 
they would have spentso much money on 
repairs and improvements in 1918, had 
they had any serious doubt on this point, 
I agree, therefore, that the facts are covered 
by s. 5l.of the Transfer of Property Act, 
and to the order proposed to be made by the 
learned Chief Justice. i 

Per Curiam.—Appeal allowed recom- 
pensation, but it is to be awarded at 
Rs. 4,000 plus six per cent. interest thereon 
from the date of suit. The rest of the 
appeal dismissed. Appellant to get costs 
of appeal on Rs. 4,000 and the respondent 
‘to get costs of appeal on Rs. 6,000. Similar 
order as to costs in Court below. Oross- 
- objections dismissed with costs. Order for 
possession to be conditional on payment of 
‘above compensation within three months 
from the record reaching the lower ‘Court, 
In default suit to be dismissed with 


cosis. ei a ' 
Stay application dismissed. No order as 


to costs. ; 
i 7 Appeal allowed in part, 


+ 
7 - 


BOMBAY HIGH COURT. 
Secoxp Oivin APPEaL No. 411 oF 1927, 
December 4, 1924, 

Present :—Mr. Justice Patkar and 
Mr. Justice Murphy. 
SHANKAR KQNDAPPA SHAHGADKAR 
~~ DEFENDANT— Å PPELLANT 
i Versus 
GANPAT SHANKARSHET AGARKAR— 
, Pi AINT: FF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O0. XXXIV, 
rr, 5, 14-—-Compromise—Decree creating eharge—Mode 
of execution——Final decree or separate suit to enforce 
charge, whether necessary—LEstoppel of party ` creating 
charge from denying his right to create charge. 

Where a money-decree imposing a liability on 
the defendant to payasum of money to the plaint- 
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iff, declared that the plaintif had a first charge 
and a lien on certain immoveable property of the 
defendant and the plaintiff applied in execution pro- 
ceedings for sale of the property charged: 

` Held, that the plaintiff had a right to bring the 
property charged to sale in execution proceedings, 
and it was not necessary to bring a separate suit Zgor 
the sale of the property. [p. 187, col. 1] i 

Ambalal Bapubhai v. Narayan T'atyaba (1) and 
Ramaswami Nayadu v. Subbaraya Thevar (2), reliad 
on. ` ; 

In such a case it is not necessary that a firal 
decree should be passed, for O. XXXIV, r, 5 of the 
Civil Procedure Code, does not apply to an award, 
decree or toa compromise decree if it is clear frcm 
the decree that the sale was ordered and it was in 
itself a final decree. ‘ibid.] 

` Nripendranath Chatterjee v. Jhumnak Mandar (3) 
and Hemendra Lal Singh Deo v. Fakir Chandra 
Datta (4), relied on. á 

A person who has created a charge or a mortgage 
is estopped from saying that he was not entitled to 
create the charge or mortgage. [idid,] i 

Diwali. v. Apajt Ganesh (6) and Basangowda 
ees v. Irgowdati Kallangowda (7), distingu- 
ished. - ' 

Second appeal froma decision of the 
Assistant Judge at Poona, in Appeal No, 197 - 
of 1926, confirming an order of the 
First Olass Subordinate Judge at Poona, 


in Darkhast No. 542 of 1926.. 


Mr. S R. Bakhale, for the Appellant, 
Messrs G. R. Madbhavi and V.N. Vedak, 
for the Respondent, 


JUDGMENT. 


Patkar, J.—The plaintiff in this case 
brought a suit for specific performance of 
an agreement to obtain a mortgage-bond. 
The suit ended in a compromise de- 
cree under which the plaintif was to 
recover the’ amount from the defendant 
within six months by sale of the property 
which was intended to have been mortgag- 
ed. The plaintiff in execution sought to 
recover the amount by sale of the pro- 
perty. 

' It is urged in this second appeal, first, 
that the charge was created under the com- 
promise decree, and the plaintiff ought to 
bring a separate suit to enforce the charge 
and that the decree in the form in which it 
was passed could not be executed. Second- 
ly,it is argued that the judgment-debtor 
had no disposing power as was held in the 
case of Gyanoba Govindshet Urune v. 
Shankar Kondappa Shahgadkar, 8. A. No. 
632 of 1917, decided on October 17, 1918, by 
Shah, J.,and, therefore, the property could 
not be attached under s. 6U cf the GOivil 
Precedure Code, and cold in execution of 
the decree, E 

With regard to the first point. it was 
held in Ambalal Bapubhai v, Narayan 
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Tatyaba (1) that -where a money-decree 
imposing a liability on the defendant to 
pay a sum of money to the plaintiff, declar- 
ed thatthe plaintiff had a firatcharge and 
alien on certain immoveable property of 
the defendant and the plaintiff applied in 
execution proceedings for sale of the pro- 
perty charged, the plaintiff had a right to 
bring the property charged to sale in execu- 
tion proceedings, and that it was not neces- 
gary to bring a separate suit for the sale of 
the property. A similar view was taken in 
Ramsawami Nayaduv. Subbaraya |Thevar 
(2). In such a case itis not necessary -that 
a final decres- should be passsd, for 
O. XXXIV, r. 5 of the Civil Procedure 
Code,does not apply to an award, decree or 
to a compromise decree if it is clear from 
the decree that the sale was ordered and it 
was in itself a final decree: see Nripendra- 
nath Chatterjee v. Jhumak Mandar (3); 
Hemendra Lal Singh Deo v. Fakir Chandra 
Datta (4) and Sital Singh v. Baijnath 
Prasad (5). mi. 

With regard to the second point, the de- 
fendant was a party to the decree and it 


must be considered that the defendant 


agreed tocreate acharge on the property. 
A person creating acharge or a mortgage 
is estopped from saying that he is not 


entitled to create the charge or mortgage - 


on the property. Or behalf of the appel- 
lant reliance -ia placed on two cases, Diwali 
v, Apaji Ganesh (6) and Basangowda 
Virupaxgowda v, Irgowdatt Kullongow- 
da (7). The facts of those cases were 
quite different from those in the present 
one where a person creating the charge is 
a party to the decree. The defendant 
having agreed to creute a charge by the 
decree, cannot turn round and in execution 
deny that the property was not liable to 
be sold in execution of the decree to which 
he consented. 

It is not necessary at this stage to con- 
sider the extent of the right, title and 
interest of the judgment-debtor. If the 
property is sold in execution, the executing 
Court should not sell the property, but 


only the right, title and interest of the © 


(1) 51 Ind, Cas, 929; 21 Bom. L. R. 698; 43 B. 631. 


(2) 88 Ind. Cas. 648; 49 M. L. J. 490; (1925) M. W. N.” 


525; A. I. R. 1925 Mad. 1101. 
: (3) 80 Ind. Oas. 588; 3 Pat. 221; 4 P. L. T. 694; 2-Pat. 

L. R.9; A. I. R. 1924 Pat. 263. 

(4) 74 Ind. Cas. 929; 50 O. 650; 27 0. W. N. 621; A.L 
R. 1923 Cal. 626, 

(5) 75 Ind. Cas. 485; 44 A. 668; 20 A. L. J, 602; A. I. 
R, 1922 All. 383. ` 

(6) 10 B 342, . 

(7) 73 Ind. Cas. 196; 47 B. 597; 25 Bom. L. R..293; 
A. T. R. 1923 Bom, 276, >, l 
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judgment-debtor, so that tho. auction- 
purchaser may consider his position before 
purchasing the property. — 

On ‘these grounds we think that the view 
of-the lower Appellate Court is correct and 
this appeal must be dismissed with costa. 

Murphy, J.—I agree. On the first 
objection clearly nothing solid can be 
urged. The point is concluded by the 
decisions in Ambalal Bapubhai v. Narayan 
Tatyaba (1), Hemendra Lal Singh Deo v. 
Fakir Chandra Datta (4), and Nripendra- 
nath Chatterjee v. Jhumak Mandar (3). 
. Thesecond contention is that since the 
appellant inherited the property under a 
Will which has been judicially interpreted 
by this Court as restricting his interest in 
it to his lifetime, he had no attachable and 
saleable interest in it within the meaning 
of s.60 of the Civil Procedure Code, Mr, 
Bakhale has relied upon the deci- 
sions in Diwali v. Apaji Ganesh (6) and 
Basangowda Virupaxgowda v. Irgowdattr 
Kaliangowda (7). Both those cases related 
to the property held by Hindu widows 
whose tenure was very restricted, that it 
was sought to be attached and sold in ex- 
ecution of independent money-decrees 
obtained against them. Here the defend- 
ant himself created a charge on his interest 
in this property, and I agree that he cannot 
now be heard to contend that he has no 
attachable interest in it. The facts are 
clearly quite different from those dealt with 
in the two cases I hava just referred to, and 
I agree that the decree appealed against 
must be confirmed and the appeal dismies- 
ed with costs. ' 

an Appeal dismissed, 


BOMBAY HIGH COURT. 
Civ:L REVISION APPLICATION No, 111 
oF 1928, 
December 18, 1928. 
Present:—Sir Amberson Marten, KT., 
Ohief Justice, and Mr. Jastice Murphy. 
‘CURRIMBHAI NABOOBHAI 
RANGWALLA—DsFenDantT—APPLIOANT 
4 Versus 
N: H. MOOS—PLAINTIFF— OPPONENT. 
Civil Procedure Code (Act ‘V of 1908), O. IX, r. 8 
~-Ex parte decree—Defendant appearing later on day 


of hearing—Rule of practice Court, whether bound 
to set aside decree—Discretion of Court. 


There‘is no rule of practice by which a litigant is 


entitled to have an ex parte decree set aside pro-. . 


vided he comes to the Court:at some later time on 
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“tha date of hearing’ ‘and. makes ` an application for 


. in revision and not an appeal, 


re-hearing. The question whether an ex parte decree 
should be set aside is a matter for the discretion 
of the Judge. 

Chicualal Mohanlal v. Ambalal Hargovan (1) and 
Sorabjı Rustomjt Parsi v. Ramji Lal Devjibhai (2), 
commented upon. 

Civil revision against an order passed 
by the Judge of the Bombay Court of Small 
Causes in Suit No. 4258 of 1928, 

Mr. S. E. Bamji, for the Applicant. 

Me. H. V. Divatia, for the Opponent, 


JUDGMENT. 


Marten, C. J.—This is an application 
The suit'ori- 


ginally came before Mr. Ohitre. The defend- 


- ant was not thereand an ex parte decree 


+ 


was passed. Thereupon an applicatoin was 
made to the learned Judge to restore the 
case to the list for hearing and to set aside 
the ex parte decree on certain grounds set 
forth in the affidavit in support of that ap- 
plication. The learned Judge in the exer- 
cise of his discretion -refused the applica- 


” tion. 


In revision it is said that the learned 
Judge thereby violated an established rule 


‘of law and practice by which any litigant 


is entitled to have anex parie decree set 
aside provided he comes to the Court at 
some later time on the date of hearing 
and makes an application. For that pur- 
pose two authorities were cited to us. One 
is.Chhotalal Mohanlalv. Ambalal Hargovan 
(1) where a party was late because of an ac- 
cident to the train. An application was 
made to have the suit restored on board 
but the Judge exercised his discretion and 
rejected it. In revision Bir Norman 
Macleod observed (p. 681*):— 

“We have more than once laid it down as 
a rule of practice to be observed in the 
Subordinate Courts that’ when a party 
arrives late before the Judge, and finds 
that his suit or application has been dis- 


-missed before‘his arrival, he is entitled to 


havehis suit or application restored on 
payment of such costsas may have been 
incurred by reason of his default by the 
opponents.” 

And then in Svrabji Runonn Parsi Y. 
Ramji Lal Dèvjibhai (2) Sir Norman Mac- 
leod stated (page 3237) — 

“The mere fact that a party or his Pleader 


-has arrived in Court after the proper hour 


when the suit has been disposed-of ex parte, 
(1) 89 Ind. Cas. 225; 27 Bom. L. R. 685; A. LR. 


` 1925 Bom.’ 423. 


(2) 80 Ind. ae 2373. 26 Bom, L. R. 321; A. 1. R. 
1924 Bom. 392 
. *Page of 27 Bom. L. R.— Ea 

+Page of 26 Bom, L. RA Ed. 
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is no reason whatever why the suit should 
not be restored to the board and the case 
heard on its merits, the Oourt imposing 
such conditions on the defaulting party as 
might meetthe justice of tha case. -We 
must not be taken as in any way en- 
couraging unpunctuality. But in cases like 
this one the dismissal of ths suit is a 
penalty, out of all proportion to the offence,” 

Then earlier on the same judgment says 
(page 323*):— 

“We have more than once laid down. 


that even supposing a party is absent when 


the suit is called on for hearing, if he 
appears in Court before .the Oourt ‘has 
risen for the day, then the Court should 
listen to his application for a his. 
suit restored.” 

Now if these two cases are’ supposed 
to lay down the law of practice contended 
for the applicant, then with all deference 
to those decisions I am unable to agree - 
with them. Forinstance if such a rigid 
rule is laid down, it might mean this that, 
a defendant could successfully’ prevent 
his suit ever being heard. All that he 
would have todo would be to appear late 
on successive datesand allow the suit to 
be heard ex parte and then to apply at the | 
end of each day to have the suit restored 
for hearing, That obviously is a course 
which no Oourt would allow. Gonse- 
quently the alleged rule or -practice in- 
volves reading something into the Code 
which not only is not there but which is 
contrary to what the Oode actually says. . 

What the Code does say is that if a 
defendant does not appear when the suit. 
is called. on for hearing a decree may be. 
passed against him. It also provides that 
in such an event he may afterwards apply 
to the Court and get the ex parte decree. 
set aside, on good cause being shown. But 
that isa matter for the discretion of the. 
Judge, and if we were to lay down ‘the 
rule we are asked to lay down, it would 
mean practically that the Code would 
have to be substantially altered Moreover, 
it would encourage unpunctuality which is 
the very thing that Sir Norman stated in. 
the second case that he did not intend to 
encourage. On the other hand as far as 
this Court is concerned in cases of real 
hardship like the case of Chho‘alal Mohan 
Lalv. Ambalal Hargovan (1) where the 
Court had to deal witha man who was 
late because of an accident to his train that 
would naturally be a matter to be taken. 
into consideration in his favour, 
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Then Counsel stated that the past practice 
in the Small Oause Oourt was always to 
allow such applications. But we have 
here the benefit of a decision of a learned 
Judge whohas a long experience of the 
Small Cause Court and who is perfectly 
familiar with any alleged practice of that 
Oourt. 

Under these circumstances we are not 
prepared to say in revision that the learned 
Judge exercised his discretion without 
regard to law or in any improper way 
which would give us the right to revise it, 
Whether we would necessarily arrive at 
the same conclusion as he did if we were 
sitting as Judges of first instance is an- 
other matter altogether. Under the cir- 
cumstances the Rule will be dischargea 
with costs. 

Murphy, J.—I agree. 

A. Rule discharged, 


BOMBAY HIGH COURT. 

Oivit Revision APPLIUATION No, 328 

oF 1927. 

December 14, 1928. 
Present :—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Murphy. 
Tae UNION BANK or BIJAPUR~— 
APPLICANT 
VETSUS 


BHIMRAO SHRINIVASRAO JORAPUR 
—OPPONENT. 

Provincial Insolvency Act (V of 1920), s. 47 (2), (8) 
—<Secured creditor proving for whole debt and receiving 
dividend thereon—-Kelinquishment of security—In- 
ference from conduct—'‘Relinquish’, meaning of— 
Secured creditor, remedies of. 

Where a secured creditor of an insolvent proves 

‘for the whole debt and receives a dividend on the 

whole debt, he must be taken to have relinquished 
his security unless he can show that his action was 
due to inadvertence. [p 191, col. 1.] 

Inre Rowe,. Ex parte West Coast Gold Fields, Ltd. 
(1), and other English cases, referred to. 

The word ‘relinquish’ in s. 47 (2) of the Provincial 
Insolvency Act is sufficient te cover an abandonment 
by conduct. [p. 190, col 2.4 

A secured creditor, may adopt one of three 
alternatives. He can prove for the whole debt 
and abandon his security; or he may value his 
security, and prove for the balance; or he mey 
ignore the insolvency proceedings ‘altogether and re.y 
on his security. 1p. 190, col. 1.) , 

Oivil revision application against a 
decree passed by First Olass Subordi- 
nate Judge at Bijapur in Small Cause 
Suit No. 126 of 1927. l 


Mr, R. A. Jahagirdar, for the Applicant. 
Mr. H. B. Gumaste, for the Opponent. 
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JUDGMENT. 

Marten, C. J.—In this case the appli- 
cant; the’ defendant bank, claimed to be 
secured creditors of one Nemchand Raya- 
chand, now aninsolvent, by reason of certain 
provisions in the Articles of Association of 
the bank. For instance Art. 14 provides: 
“The Company shall have a first and 
paramount lien upon all the shares of any 
memberfor all moneys from time to time 
due or payable tothe Company from him 
alone or jointly with any other person or 
persons’. It waa also given power to sell 
the shares to satisfy the lien. Then there 
are other articles such as. 141 and 142 
which allowed the Oompany to deduct any 
money due to it from the share-holder out 
of any dividend or bonus payable to the 
shareholder. 

Stopping there fora moment, we think 
it clear that the lien given by Art. 14 ig 
not confined to the corpus of the shares,- 
but covers as well the produce of the 
shares viz the dividends. Therefore, to 
that extent, we cannot agree with the. 
judgment of the learned Judge. For 
instance,a mortgage or charge of land 
covers the income or rents and profits 
without express mention. ; 

Now it appears that this ingol- 
vent Nemchand Ray achand held 
some partly paid-up shares in the bank 
and that he became insolvent, so we 
are told many years ago, viz.,in 1929, 
The bank claimed that at that date he was 
indebted to them ina sum of approximately 
Rs. 874, We are told that their claim is in 
respect ofa money-bond. I should explain 
_that we have to rely for the facts very much 
on the statements of Counsel, because, un- 
fortunately the detailed facts have not been 
set out in any clear documents that are at 
the present moment before us. It also appears 
from what we are told that the bank 
proceeded to putin a proofin the insolvency 
for the whole amount of their debt not- 
withstanding the fact that they were 
secured creditors, Wurther than that they 
received a dividend on their proof for the 
whole amount of the debt. Subsequently 
the present proceedings have been initiated 
by the Receiver in the insolvency claiming 
payment from the bank of the dividends due 
on these particular shares. 

The learned Judge has held that by their 
action it must be taken that the bank 

-relinquished their security and elected to 
prove for their whole debt and hehas 
consequently passed judgment in favour 
of the Receiver, I may here notice that it 
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isa striking fact that asfar as we can see 
the bank in the Court below never made 
the slightest attempt to amend their 
orginal proof, nor to refund the dividend 
they had already received, and that it was 
not until this Court asked their Oounsel 
whether the bank still proposed to retain 
the dividend that we were for the first 
time told that the bank was prepared to 
restore the dividend. Even then it was not 
until their Counsel made his speech in final 
reply that we were for the first time told 
that the bank would now rely on their 
security merely and were prepared . to 
abandon their proofin the insolvency and 
to restore the dividend with, I assume, 
interest. 

Now what is the correct legal position 
here? A secured creditor, as is well-known, 
may adopt one of three alternatives. He 
can. prove for the whole debt and abandon 
his security; or he may value his security, 
` and prove for the balance, or he may ignore 
the insolvency proceedings altogether and 
rely on his security. 

The question then tobe considered here 
is what is the proper inference to be drawn 
from the conduct of the bank? Here I 
must point out that weare governed by 
the Provincial Insolvency Act and that 
unfortunately that Act with reference at any 
rate to the rights of secured creditors is in 
a very attenuated form compared with 
either the English Bankruptcy Act or 
the Presidency-Towns Insolvency Act. In 
particular both the English Act andthe 
Presidency Towns Insolvency Act contain 
express provisions to this effect thatifa 
creditor puts ina proof for his whole debt 
then he is deemed to surrender his security 
unless he can show that his action was due 
to inadvertence. That particular provision 
will be found in the English Bankruptcy 
Act of 1883 Sch. I r. 10 and in the 
corresponding Oonsolidation Bankruptcy 
Act of later years, Then, as far as the 
Indian Presidency Towns Insolvency Act 
is concerned, this particular provision will 
be found in Sch.l,r. 1l. 


Farther, the English authorities illustrate 
the cases where a creditor is deemed to 
have relinquished his security. One in- 
stance will be found in In re Rowe, Hx 
parte West Coast Gold Irtelds, Ltd. 
(1), a case somewhat resembling the pre- 
sent case and it was held in that par- 
ticular case that there was no inadvert- 


ms 
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ence, and accordingly, the Ocmpany was 
refused liberty to amend its prcóf. 

Then in In re Safety Explosives, Lid, (2), a 
decision of the Oourt of Appeal, certain 
solicitors, who had: alien for costs, hand- 
ed over their security to a purchaser, and 
they were refused leave to amend their 
proof. Another decision in point is by 
Lord Ohelmsford in Stommers v. Elliott 
(3), which is under the old Bankruptcy 
law, There an executor proveda debt in 
the Bankruptcy and received a dividend, ` 
and it was held that he had thereby aban- 
doned his right of retainer. 

On the other hand, in In re Henry Lister 
& Co., Ex parte Huddersyield Banking Co., 
(4) Mr. Justice North allowed a creditor 
to amend his proof where he had made 
the mistake of thinking that a particular 
security was collateral and not a direct 
security. In In re Maxson, Ex parte 
Trustee (5), Mr. Justice Horridge also 
allowed an amendment of the proof where 
he thought that the proof originally put 
in by the secured creditor had been put in 
by inadvertence, ; 

We have not been referred to any 
authority on the indian Presidency-Towns 
Insolvency Act nor have we been referred 
to any authority on the Act we have to 
deal with. Ard here I must emphasise 
that the English authorities are based on 
special rules whereas here we have no 
specific rules of the kind. On the other 
hand the Ast which we have to deal with 
does lay down what a creditor is obliged to 
do. Section 47 deals with the duties of a 
secured creditor and sub-s. (2) says:— 

“Where a secured creditor relinquishes 
his security forthe general benefit. of the 
creditors, he may prove for his whole debt.” 
and then, sub-s. (6) says:— 

“Where a secured creditor does not 
comply with the provisions of this section, 
he shallbe excluded from all share in any 
dividend”. , 

As regards the expression "rəlinquishes 
his security”, I think the word “relinquish” 
is sufficient to recover anabandonment by 
conduct. ` 

Now here not only was there proof for 
the whole debt but the bank has actually 


(2) (1904) 1 Ch. 226; 73 L.J. Oh, 184; 52 W. R. 470; 
90 L. 1. 331; 11 Manson 76. 

(3) (1861) 3 Ch. A. 195; 37 L., J. Oh. 353; 18 L.T.1; © 
16 W. R. 489 


(4) (1893) 2 Oh. 417; 61 L. J. Oh. 721; 67 L, T. 180; 
40 W. R. 589. 
eg (1919) 2K, B, 330; 121 L. T, 616; 38°L, J. K, B, 
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received a dividend onthe whole debt. 


Under these circumstances, I think, the cor- | 


rect view to take is that by their conduct 
the bank must be taken to have relinquish- 
ed their security, because, unless they did 
so they had no right to take the step, which 
they did, of proving and still less had they 
any right whatever to receive the dividend, 
which they did receive. Indeed if the 


contrary course was the one adopted: by- 


the bank, viz., that they wished to retain. 
their security then they deliberately 
adopted a course of conduct, which would be 


something like obtaining money by false . 


pretences. Therefore, weighing those two 
alternatives I hesitatingly adopt the first as 
being consistent with honest conduct and 
I would refer tos;:114o0f the Indian Evi- 
dence Act as assisting the Oourt in arriv- 
ing at that conclusion. 

Thereis one further alternative which I 
have yet to consider, that is, the point of 
alleged inadvertence by the bank of: their 
rights as secured creditors under the Arti- 
cles of Association. Now as far as we can 
see there is not one word in this case from 
firat to last of inadvertence by the bank 
until their Pleader made mention of it to 
us. 
` pointed out the bank took this extraordinary 
course: that even in the lower Oourt they 
never attempted to amend the proof, nor is 
there anything to show that they were ever 


willing to refund the money. In fact, there-. 


fore, the line that they took before the 
learned Judge was really carrying out the 
line of conduct which they first of all 
adopted by which they intended to. prove 
for the whole debt and intended to receive 
the dividend...In: law, therefore, they 
could not also retain their security. Under 
these circumstances, there is really no quès- 
tion of inadvertence. Nobody has ever 
gone into the witness-box toset up or ex- 
plain the alleged inadvertence. This pre- 
sent plea -breaks down: therefore on the 
facts, quite apart from the objection that a 
new case ofthis nature should not be al- 
lowed in revision. 

In the result 1 have come to the conclu- 
sion thatthere were here materials on which 
the learned Judge in law was entitled to 
arrive at a decision against the bank. 
Accordingly I would direct this Rule to be 
discharged with costs. 

Murphy, J.—l agree. It seems, looking 
at the conduct of the defendant bank, that 
the only inference we can draw is the one 
which has been arrived at by the learned 
Subordinate Judge, ù en that the bank 


= 
Me 
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- elected to act under the first part of 5.747 


On the contrary, as I have already 
:—Bombay Notified Areas Rules, r. 
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of the: Provincial Insolvency Act. The 
bank has never attempted to show that 


there was a mistake and has never applied 


for an amendment or put forward the plea 
of inadvertence and on the facts of the 
ease I think that the learned Subordinate 
Judge's decree was correct and should not 
bs interfered with in revision. ; 
A. Rule discharged, 


4 
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BOMBAY HIGH COURT. 
ORIMINAU APPLIGATION FoR RRVISION No. : 
414 or 1928 
February 13, 1929 
Present:— Mr. Justice Mirza and Mr. 
Justice Patkar. 
In re NURMAHOMED KARAMELAHI 
—APPLIOANT. 
Bombay District Municipal Act (III of 1901), s. 68 
I8—House*tax— 
Occupier who is not tenant, whether liable to pay house~ 
tax. 

Under the proviso to r. 18 of Notified Areas 
Rules corresponding tos. 68of the Bombay District 
Municipal Act, tax is not leviable from an occupier 
who is not a tenant of the premises in question. 

Oriminal revision against an order of the 
Bench of Honorary Magistrates, Second 
Olass, Andheri. 

Mr. S. R. Parulekar, for the Applicant. 

“Mr. P. B. Shingne, Government Pleader, 
for the Orown. "+ 

JUDGMENT.—The applicant” has 
applied in revision against an order of a 
Bench of Honorary Magistrates, Second 
Class, Andheri, ordering him to pay Rs. 
226-2-0 being the arrears of house-tax and 
Halalkhor-tax in respect of the past seven 
years of a house at Ville Parle now in his 
occupation. 

The evidence in the case showed that | 
the applicant was employed twenty months 
ago as watcb-man for his house on Rs. 25 
per month by the owner Lady Janbai 
Tharia Topan. The house is reputed’ to 
be haunted. Lady Janbai has been absent 
from India and isnowsaid to be in South 
Africa. The applicant admits that he is 
staying inthe bungalow and is occupying 
it to let the world know that it is not haunt- 
ed, He also admits that he has been con- 
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ducting a tea shop in a portion of the house. 
He further admits that during the period 
of his twenty months’ service he has received 
nothing from Lady Janbai for bis wages. 
From these facts the Bench Magistrates 
have inferred that Lady Janbai let the 
premises to the applicant in lieu of his 
services as watch-man. In that view of the 
case they held that the applicant would be 
liable for the ‘arrears of taxes under the 
provisions of rr. 18 and 20 of the rules 
framed by Government as Notified Area 
Rules under the power conferredon them by 


s. 188 of the Bombay District Municipal Act ` 


(Bom. III of 1901). Section 188, sub-s. (z) 
(a, of the Act provides that the Governor 
in Council may by notification apply or 
adapt to any notified area the provisions of 
- any section of this Act, or part of any 
such ssction or of any rules in force or 
which can be imposed in any Municipal 
District under the provisions of this Act 
- subject to such restrictions and modifica- 
tions, if any,as he may think fit. Rule 18 
of the Notified Area Rules seemsto be taken 
and adapted from s. 68 of the Bombay Dis- 
trict Municipal Act. The first proviso to 
that rule is in the following terms :— 


“Provided that on failure to recover any 
sum due on account of such tax from the 
person primarily liable, such portion.of the 
sum may be recovered from the occupier 
ofany part of the buildings or lands in 
respect of which it is due, as bears to the 
whole amount due the same ratio, which 
the rent annually payable by such occupier 
bears to the aggregate amount of rent so 

ayable in respect of the wholeof the said 
puddings or lands, or tothe aggregate 
amount of the letting value thereof, if any, 
stated in the authenticated assessment- 
list, whichever of those two amounts is the 
greater.” 


This proviso, in our opinion contemplates 
that the occupier from whom the taxes are 
leviable should be a tenant of the property. 
There is no evidence in the case that the 
applicant isa tenant of this property. The 
inference drawn by the Bench Magistrates 
can be regardedwonly asin the nature of a 
conjecture. The learned Government Pleader 
has argued that the rentneed not necessarily 
be payment in money, but services may-be 
accepted in lieu of such payment. This 
would be justified by the definition of rent 
under the Transfer of Property Act but 
there is no evidence in this case that Lady 
Janbai entered into any agreement with 
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the applicant whereby the applicant became 
her tenant in this sense of theterm. In 
our opinion the case does no; fall within 
r. 18 of the Notified Area Rules and the 


order made by the Bench Magistrates 
cannot be sustained. 


Having regard to the conclusion we have 
come to it is not necessary for us to express 
an opinion on the point whether the 
Governor-in-Council by omitting to-in- 
corporate in these rules the proviso to s. 87 
Bombay District Municipal Act 
which restricts such claims against an 
occupant to the taxes that have accrued 
during the past one year only and have 
since remained upaid can be said to have 
modified the provisions of the Actso as to 
make the limitation period of one year 
prescribed by it inapplicable to claims 
against occupants of premises, Prima facie, 
the Governor-in-Council would have no 
power unders, 188 of the Bombay District 
Municipal Act to frame rules which would 
be contrary to or inconsistent with the main 
provisions of the Act. 


Nor is it necessary for us to express an 
opinion on the Government Pleader's 
further contention that the Governor-in- ` 
Council may by these rules override the 
general provisions of the Indian Limitation 
Actin that behalf ani make the arrears of 
taxes beyond the: period of limitation 
payable. No authority was cited for this 
contention. 


That we have jurisdiction to entertain 
this application is covered by‘the rulin 
of this Oourt in In re Dinbai Jijibhai (1), 


“ The order ofthe Bench Magistrates is set 
aside and the Rule.made absolute. The 
applicant is allowed to withraw the moneys 
he brought into Court, 


N 


A. Rule made absolute. 


(1) 52 Ind. Cas, 670; 43 B. 864; 21 Bon. L, R. 755; 20 
Cr, L, J. 702, i : 
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CALCUTTA HIGH COURT. . 
SPECIAL BENCH. 
_APPLIOATION FOR REVIEW. 
= July 3, 1929, PE 
Present :—Sir Gaorge-Olaus Rankin, KT., 
Chief Justice, Justice Sir Oharu Ohunder | 
_ Ghose, KT., Justice Sir Zahhadur Rahim 
"Zahid Suhrawardy, Kr., Mr. Justice © 
Mukerji and Mr. Justice Jack. 
PADAM PROSAD UPADHAYAYA— 
' | Pwritiongx 
versus 


_. , EHMPEHROR—Ovposirs-Party. 
Criminal Procedure Code (Act V of. 1898), s. 297 
Jury trial—Opening of case—Duty of prosecution . 
-Reading matters prejudicial to accused—Duty of 
Judge to warn Jury against acting on such matters— 
Misdirectton—High Court, whether entitled to sub- 
stitute its own finding—Letters Patent (Cal.), cl. 26, 
scope of—'Review the case’, meaning of —A pplication 
for review—Limitation—Limitation Act (IX of 1908), 
Sch, I, Art. 162, applicability of—Evidence Act (IX 
of 1872), ss. 80, 167—~-Copy of deposition, admissibisity 

of-—-Inudmissible evidence, effect of. 

The accused was tried under s. 372, Penal Ocde, 
for the offence of selling a minor girl for immoral ` 
purposes and ` was acquitted. The accused was 
subsequently charged with having made use- at the 
previous trial of a forged document showing that 
the girl in respect of whom the offence was com- 
mitted was a major. During this trial, the whole of 
the complaint which contained allegations of various 
matters highly prejudicial to the accused was raad 
at the opening of the prosecution though the com- 
plaint was not subsequently filed in the case. - 
The Judge did not caution the Jury against 
believing the.allegations contained in the complaint. 
Further, evidence was adduced at the trial to stow. 
that in another litigation the girl's grandmother had, 
in the presence of the present accused, given’ evi- 
dence as to the age of the girl and that the accused 
consequently knew that the girl was a minor. “he 
Judge, in referring td this, evidence, said in the 
summing up that if the Jury were of opinion 
that the accused must have known that the girl was 
under 18, that would be a reason for concluding 
that he knew that the document was forged: 

Held, by the Full Bench (Rankin, C. J., C. C. 
Ghose, kaka d and Mukerji, JJ—dJack, J. 
dissenting) (1) that the prosecution acted very an- 
fairly in reading the whole of the complaint made 
at the previous trial and the omission of the Judge 
to caution the Jury against allowing their verdict to 
be influenced by the ‘matters contained thersin 
amounted to misdirection; [p. 196, col. 1.] 

(2) that it was not open to the Jury to conclude 
that the accused knew the document to be forged 
„because he knew thatthe girl was under 18 or had 
heard a statement of her grandmother that she was 
under 18, and the learned Judge’s summing up on 
this point was a grave misdirection; [p. 197, col, 


(3) thatas it was not possible in the .cireum- 
stances of the case to conclude that- the Jury 
might not have been affected by these misdirsec- 
tions, their verdict of guilty could not be upheld and 
the accused must be acquitted. [p. 202, col 1.] 

Rankin, C. J.~So-far as criminal cases are concerne. 
ed, the opening for the progecution ought always to be 
confined to matters which are necessary to enable the , 
Jury to follow the evidence when it is brought before © 
them, This is not the stage of a case.at which doubtzul 
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questions of admissibility should -be‘either raised or 
decided. [p. 195, col. 2.} 

‘The verdict of the Jury cannot be allowed to stand 
unless the High Court is of opinion that-the same 
verdict would have been arrived at had they been 
correctly and sufficiently directed. [p. 197, col. 2.j 

The phrase to ‘review the case’ as used in cl. 26 
of the Letters Patent of the Oaleutta High Court 
applies as much where a point of law is reserved by 
the trial Judge as where the Advocate-General has 
given ,a certificate and Art. 162 of Sch. I of the 
Limitation Act is not, therefore, applicable to pro- 
ceedings under cl. 26 of the Letters Patent. [ibtd.] 
= C. C. Ghose, J.—The Court has power under cl. 26 
of the Letters Patent to examine the evidence and 
determine for itself whether, after the exclusion of 
the evidence or matter which may be considered. 
inadmissible, the residue on the record is sufficient 
to justify the conviction. But the Oourt will not 
substitute its.own finding for the verdict of the 
Jury and it must consider whether the evidence 
or matter improperly admitted was of such a nature 
that it possibly may have considerably influenced 
the minds of the Jury and whether it was reasonably 
certain that the Jury would, not might, have acted 
on the unobjectionable evidence if the wrongly 
admitted evidence or matter had not also been 
presented to them. [p. 199, col. 2; p. 200, col. 1.} _ 

It is a rule of universal application that in 4 
criminal trial Counsel-for the prosecution, in opening 
the case to the Jury, can only state .all that it is 
proposed or intended to prove in the case, so thas 
the Jury may see if there is any discrepancy between 
the ‘opening statements of Counsel and the evidence 
afterwards adduced in support of them and-that it 
is wholly improper for Counsel for the prosecution 
to open any matter to the Jury in respect whereof no 
evidence is intended to be or can be adduced at the 
trial. [p. 200, col. 1.] 

Counsel for the prosecution ought not to struggle 
to obtain a convietion, but should: regard themselves 
rather as ministers of justice, assisting in its adə 
ministration than as Advocates. [p, 200, col. 2.] 

“A grave omission to direct the Jury on a vital 
point cannot be made good merely by Counsel's 
calling attention to it at the termination of the 
summing up. [p.201, col. 1.] ` 

Having regard to the provisions of s. 80 of the 
Evidence Act, a document which purports to be'a 
record or memorandum of the evidence of à witness 
may be admitted in evidence without formal’ proof, 

ibid. PN 
l J aali J.—Under cl. 26 ofthe Letters Patent, tha 
High Court has power, on review, to examine thg 


ing the inadmissible evidence, the residue-is sufficient. 
if the High Oourt isconvinced‘on the evidence that 
Justice Jack at the High Court Sessions, 
for the Petitioners. 

; JUDGMENT. 


evidence for itself and determine without referencé 
to the probable verdict of the Jury, whether,-exclud« 
to justify conviction; and an accused ‘should. not be, 
acquitted merely on account of a defective charge. 
he is guilty. [p, 204, col 2.] i 
Application for review, under s. 26 of the 
Letters Patent, against the decision of Mr, 
datei. the 9th January, 1929. `> 
. Messrs.. B C Chatterjee and N, N, Basu, 
Messrs. A. K. Basu and A. C, Mukerjee, 
for the Crown. 7 
Rankin, C. J.—In this case Padam Prosad 
was tried at. the High Court Sessions by. 
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my learned brother,- Mr. Justice Jack, and 
a common Jury on charges laid under 
gs. 193 and 471 of the Indian Penal Code 
together 
Kanhya Lal He was convicted’ on the 
unanimous verdict of the Jury of abetment 
of the offence of fabricating false evidence 
and also onthe substantive charge of dis- 
honestly using as genuine a forged docu- 
. ment knowing ‘the same’ to be forged. 

Kanhya Lal was acquitted of both charges 
and Sujauddin Ahmad was convicted of 
' abetment of the offence of fabricating false 
evidence and also of abetment of the offence 
of dishonestly using as genuine a forged 
document knowing the same to be forged. 

On tbe 19th March, 1927, a Nepali girl 
‘ealled Rajkumari presented a petition of 
‘complaint to the Additional Ohief Prési- 
dency Magistrate charging Padam Prosad 
with diverse offences and in ‘particular with 
the offence of having sold her to one Hiralal 
: Agarwala for immoral purposes. She 
alleged that she was of the age of about 14 
years and asked that process issue against 
the accused under s. 372:of the Indian 
‘Penal Oode, that is for the offence of selling 
‘a minor girl for immoral purposes. The 
Magistrate commenced the trial of the 
accused on the ‘14th:of April, 1927, On 
the 17th May,1927, he framed charges 
against the accused including a charge 
under s. 372, :On thé 6th of August, 1927, 


he gave judgment acquitting the accused. . 


The case for the prosecution at the 
‘High Court “Sessions was that Padam 
“Prosad in the course of the trial before the 
Magistrate had filed and made use of a 
‘document purporting tobe a certified copy 
‘of an extract'from the daily register of 
births of the year 1908 kept in thana 
‘Dasaswamedh, Benares, with a view to show 
that the girl Rajkumari was over fhe age 
of 186 years at the time at which it was 
alleged that she had been sold; and that 
atthe time when the document was filed 
and used as aforesaid it had been 
altered in four places—intwo places 1909 


had been altered to 190s and in two 


places the name ‘,Baber" had been insert- 
edin front of the name ‘Jung Bahadur”, 
the effect of the forgery being that whereas 
the genuine entry recorded the birth as on 
the 19th June, 1909 and the father as 
being Jung Babadur, the document as 


forged showed the date of birth as the 


19th June, 1908, and the father as Baber 
Jung Bahadur. It was proved at the trial 
that application bad been made for the 
gertificate onthe 26th of April, 1927, by 
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Sujauddin who was- acting as Padam 


Prosad’s tadbirkar in the case before the . 


Magistrate. The certificate is in Urdu 
script and the alterations made in it have 
been made so as not to be noticeable though - 
a careful examination discloses that the 
document has been tampered wish. It is 
proved, . however, that Padam Prosad does’ 
not know Urdu script. Upon the evidence, 
there can be no doubt that: Sujauddin 
obtained the certificate in order that it 
might be altered and ‘used as part of the 
defence of Padam Prosad. The sole ques- 
tion, so far as Padam Prosad is concerned, 
was the question whether or not Padam 
Prosad had been proved to have known that 
the document had been altered at the time 
when he used it for the purpose of his 
defence before the Magistrate. 
question the evidence before the Jury was 
almost entirely circumstantial. The sole 
purpose of the forgery was to defeat the 


. charge under s.372 end the Jury had to. 


consider whether in all the circumstances of 
the case, it was a safe and reasonable infer- 


‘ence to hold that the document had not been 


forged in the interests of Padam Prosad with- 
out Padam Prosad being wellaware of what 
was being done in his interest. The prosecu- 
tion was able to reinforce this consideration 
by the evidence of Mr. Peshupati Bhatta- 
charjee, the Advocate who had conducted his 
defence beforethe Magistrate. Mr. Bhatta- 
charjee’s evidence makesit clearthas Padam 
Prosad was well aware of the importance to 


_ him of showing, if he could, thatthe girl was 


above 18 years of age: atthe time of the of- 


. fence charged, thatPadam Prosad came from , 


Benares and attended the conferences held 
on behalf of the defence;that Sujauddin also 
attended at these conferences when the ques- 
tion of the proof of the girl's age wasdiscuss- 
ed; that Sujauddin was the person who read 
the Urdu documents and that the certifi- 
cate. afterwards filed beforethe Megistrate 
was produced at these conferences and was 
discussed. The defence, on the other hand, 
contended that there was no direct evi- 
ence to show that Padam Prosad knew what 
Sujauddin had been doing on his behalf, 
that he was wholly unable to read a word 
of the document in question, that he was 
relying upon Sujauddin for the prepara- 
tion ofthe defence and for obtaining all 
documents which might assist the defence, 
They relied upon a statement of Mr.- 
Bhattacharjee that Padam Prosad’s instruc- 
tions to him were that he was quite ready to 


cite witnesses from Benares Collectorate to 
. prove the certificate which they were putting: 


Upon that - 


i 
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in. They relied alsoon the fact that atthe 
close of the trial in the Magistrate’s Court no 
attempt had been made by Padam Prosad to 
get the document back though it would have 
been quite easy to do this before any 
question of forgey had been raised by 
Rajkumari. They relied further upan a 
statement. made by Padam Prosad on the 
24th September, 1927, when the investigat- 
ing officer first questioned him about this 
document—the statement being that 
Sujauddin had told him’ that Rajkumari's 
birth certificate would be available at 
Benares Oollectorate and that he had asked 
Sujauddin to take a copy of the extract 
and to make it over to Mr, Bhattacharjee. 
Broadly speaking these were the con- 
siderations upon either side. It seems clear 
to me that the'question was entirely for the 
Jury who hadto make up their minds 
whether it was proved that Padam Prosad 
when he used the document was aware that 
it: had been altered. There was evidence 
upon which the Jury were entitled to find 
him guilty but it cannot be saidin this 
case that a verdict of acquittal would be 
uoreasonable., 


fighting chance, 
. It may here be emphasized that at no time 


did the prosecution as part of their case- 


allega or undertake to prove what the age 
of the girl was. No evidence was calied 


upon that point. 


but in any case no question was asked of 
her in examination in-chief bearing upon 
the question of her age. Some questions 
were asked of her in crosa-examination for 
the purpose of showing that she had given 
different dates at different times. It is 
true that each of these different statements, 
if true, made her out to be a minor at the 
material time. 


In the fiat of the Advocate-General, which 
has led to these proceedings under-c!. 26 of 
the Latters Patent,a number of matters 
are. referred to as grounds of objection 
taken by Padam Prosad to the . learned 
Judge's conduct of tbe trial and to his 
charge to the Jury. Excepting upon two 
points it is reasonably clear to me that 
these objections have no substanc). The 
charge of the learned Judge was fair, lucid 
and accurate, well calculated to apprise tae 
Jury of the real questions in the case and 
the state of the evidence upon the points 
in controversy. Two objections, however, 
require careful consideration. j 
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“ “The learned Counsel who opened the case 


The accused had a serious | 


ease to meet but he had at the worst a gcod” highly prejudicial matters was unnecessary 


Rajkumari herself could 
not very well prove. the date of her birth, 
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for the prosecution insisted upon reading 
to the Jury in his opening the whole of 


“Rajkumari's petition of complaint against 


Padam Prosad in the s. 372 case, That 
petition alleged against Padam Prosad 
various highly prejudicial matters—that 


he was a man of loose morals, that he was 


notorious for seducing Nepalese girls, that 
he used to keep such girls as concubines, 
that he had assaulted and raped the 
complainant on diverse occasions. Ics was 
clearly necessary that the Jury should know 


‘that the proceedings before the Magistrate 
‘were proceedings upon the charge of 


selling a minor girl for immoral purposes 
but these other allegations had, prima 
facie, no bearing upon the question whe- 
ther certificate of birth was forged or not 
and if so whether this was known to Padam 
Prosad. The reading of this petition was 
objected to by the Counsel for the accused 
and ‘in the circumstances I confess to 
being somewhat astonished that the Crown 
Counsel did not at once appreciate that the 
introduction of the notice of the Jury at 
the beginning of the case of all these 


and unfair tothe accused—a thing which 
could do no good whatever and was highly 
calculated to complicate the issues. The 
course adopted by Oounsel for the Orown 
threw uponthe Judge, at the very com- 
mencement of the case, the necessity of come 
ing toa decision immediately and in advance’: 
of the evidence. So far ascriminal cases 
are concerned, the opsning for the prosecue 
tion ought. always to be-confined to matters 
which are necessary to enable the Jury to: 
follow the evidence when it is brought 
before them, This is not the stage ofa 
case at- which doubtful questions of admise’ 
sibility should be either raised or decided,’ 
Whether a document is admissible or in» 
admissible is a matter which should always 
be ruled upon at the timethe document: 
is being proved or put inor the question 
asked. of the witness In many-cases g` 
thing may be good evidence at one stage 
of the case and inadmissible at another, 
It is frequently necessary to give evidence » 
to lay the foundation which justifies: a- 
questiun or the putting in ofa document, 
line opening speech of the Oounsel for tha 
prosecution does not afford a proper 
occasion for the determining of such queg- 
tions. : 
It appears to me that the petition of com- 
plaint of Rajkumari was a document whick 


. the prosecution were entitled--to put in, i 
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Even if it had been. put in, there was no 
reason. however, why the whole of it should 
be read tothe Jury as its only relevance 


was that it showed that Padam Prosad was — 


being prosecuted on a charge which involv- 
ed that the girl..was,a minor girl. The 
unfortunate consequence in this case of the 
learned Counsel insisting upon reading this 
document to the Jury in his opening was, 
first, that. when the time came to prove the 
document the learned Counsel apparently 
forgot to prove it. The record shows that 
when Mr. Bhattacharjee was giving evidence 
the document was marked for identifica- 
tion. A second consequence was that at the 
end of the trial the matter was overlooked. 
The learned Judge did not have it in mind 
to caution the Jury that they must not 
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allow these unproved accusations against. 


Padam Prosad to affect their judgment. 


The result is that the defence is ina posi- 


tion to complain before us that prejudicial 
matter was read tothe Jury and was not 
properly proved thereafter.; also that no 
warning was given to the Jury.. Now itis 
quite true that the Jury had before them 
the fact that the Magistrate had-acquitted 
Padam Prosad. Unless, however,some caution 
was given to the Jury.this circumstance 


by itself would not necessarily.efface from. 


‘their minds the impression created by. the 


accusations which they had heard. -They. 
may have thought that Padam Prosad had, 


been acquitted merely because the girl was 
not shown to be.a minor, that his acquittal 
may have been due in part or in whole to 
the forged certificate.ef. birth which had 
been produced in his defence. The Judge's 
charge contains no discussion which would 
clarify the minds of the Jury upon any such 
point though itis quitetrue that an intel- 
ligent Juryman listening .to the charge of 
the learned Judge and appreciating it pro- 
perly would - see that the learned 
Judge proceeded in no way upon 
these accusations and invited them to deal 


_ ‘with the case on the footing that the Jury 


were notconcerned as to the age. of the 
girl and were not concerned whether Padam 
Prosad was acquitted or, not or..on what 
grounds he was acquitted. This the learned 
Judge in one passage stated to the Jury 
expressly; but it is not equivalent to a 
caution to the effect that highly prejudicial 


matter had been brought-before them and. 


that it was their duty to see that their ver- 
dict was in no way affected by it. 

‘The second point .which requires 
examination is this: The prosecution, as I 
have said, at no time undertook: to prove 
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that the girl was in fact:a minor. They 
were not, therefore, in a position to ask the 


Jury to hold that because the girl. was 4- 


minor, because Padam Prosdd was. related 


to the girl or had.other means of knowing 


the truth, he must have known that she 
was a minor. Rajkumari was, however, 


recalled at the instance of the prosecution . 
‘to give evidence that in -August 1926 
‘Padam Prosad was acting as interpreter 


in a Court at Benares which was inves- 
tigating a charge against certain persons 


of having kidnapped RajEumari; - 
and that in the course of -that case 
Rajkumari’s grandmother, Sstharani, 


gave evidence and stated that Rajku- 


-mari’s age was 15 or 16. This evidence 


was objected to by the defence kut was 
allowed by the Judge and it appears from 
the shorthand notes that Counsel for the 
prosecution stated that he did:not want 
the statement of Setharani.to go in for 
the purpose of proving the truth of that 
statement of fact, but only for the purpose 
of proving that such a statement-was made 


and Padam Prosad knew of.it.. The record- . 
ed deposition of Setharani was produced. 


and accepted as evidence. Whether or not 
this deposition was properly proved and 
accepted under s. 80 of the Evidence Act 
is a matter about which a question bas 
been raised.: I am not myself satisfied 
that there is under s. 80 of the Evidence 


Act any objection to this document on - 


the mere question of sufficiency of proof, 
but it is unnecessary in my opinion to 
discuss that matter. That learnea Judge 
in his charge dealt with this portion of the 
evidence in the following manner : 

“Some evidence has been adduced to 
show that Padam Proead knew perfectly 
well that the girl was under 18. That is 
not very material; but if he knew that 
she was under 18 that would be an ad- 
ditional reaccn for supposing that he knew 
the document to be forged.. The evi- 
dence of Setharani, who gave evidencein 
Benares that the girl was at that time 


15, has. been put in, and some other state- 


ments of Rajkumari about her. age, one 


which deals with a statement she.. made . 


in a petition, not on oath, in which she 


said she was 14. We are not, corcerned:. 
as to whether Rajkumari stated her.age . 


correctly or what her age really was. If. 
on the. evidence you are of opinion that 


Padam Prosad must have known that she . 
was under 


18, that, would be a reesen:for 


ue 
| 
a 


concluding. that he knew the dozument., 


was forged”. 


>o 
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In my: opioion this passage-in the charge - 


of the learned Judge amounted to a mis- 
direction. It was not open to the Jury to 
find that the-girl was in fact under 18 
and it was not open to them to conclude 
that Padam Prosad knew that the girl was 
under 18. If on some occasion he had 
heard the girl’s grandmother make a state- 
ment about her age a statement whizh 
might be true or false which he might 
believe or disbelieve, it in no way follows 
that when a certificate purporting to be a 
certificate of her birth was produced, he 
would know that the certificate was forg- 
ed. In this case the prosecution had to 
rely entirely upon circumstantial evi- 
dence arising out of the fact that the docu- 
ment had been forged for the benefit of 
Padam Prosad and that Padam Prosad 
had been shown to bs taking a close in- 
terest in the preparation of his own de- 
fence. Padam Prosad knew at least from 
March 1927 that he was being prosecut- 
ed on the footing that the girl was under 
age. This. was being solemnly alleged 
against him as a thing which the prosecu- 


tion would attempt to prove in a Court) 


of Law. It added nothing whatever to the 
prosecution case to offer proof that he had 
heard the girl’s grandmother say that 
she was 15 or 16 unless that statement was 


to be taken as a true statement and unless. 


the Jury were to be invited to hold, first, 
that the girl was in fact a minor and, 
- secondly, that Padam Prosad in the circum- 
stances knew of this fact, In my opin- 
ion it was not open to the Jury to con- 
clude that Padam Prosad knew the ‘cer- 
tificate to bs forged because he knew that 
she was under 18. If such a statement as. 
Setharani’s was admissible in evidence at 
all it was very necessary ‘that the Jury 
should be, cautioned that they must not 
take that ‘statement as in any way tend- 
ing to prove the age of the girl. No such 
warning was given to them, on the contrary 
they were told “If on that evidence you 
are of opinion that Padam Prosad must 
have known that she was under 18, that 
would bea reason for concluding that he 
knew the document was forged”. As the 
' case was conducted at the trial, the pro- 
secution, while not professing to prove the 
girl’s age, in the end were given the benefit 


of-Setharani's evidence in another case upon 


that very point. i ; 

“In my opinion itis not possible to sug- 
gest that the verdict of the Jury may not 
very well have been affected by the direc- 
tion ‘given to’them upon: this matter. I 
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have a sufficiently high opinion of common 
Juries in Calcutta to induce me to doubt 
whether the absence of acaution with refer- 
ence to the prejudicial matter in Rajku- 
mari's petition of complaint would by itself 
have made it necessary to interfere with 
the: verdict. But on the point as to Padam 
Prosad’s knowledge of her age I think 
the case is very different. The verdict of 
the Jury cannot be allowed to stand unless. 
we are of opinion that the same verdict. 
would have been arrived at had they beer 
correctly and sufficiently directed [Emperor 
v. Panchu Das (1) | Itis not open to us to 
direct a re-trial and I am not prepared to | 
hold that the Jury, assuming it to be a. 
reasonable Jury, would have convicted the 
accused if the direction complained of 
had not been given. In my opinion the. 
verdict and sentenca must be set aside 
and Padam Prosad must be acquitted and: 
discharged. | ; ; 

It was contended before us that Art. 162. 
of the First Schedule to the Limitation 
Act, 1908, applied to proceedings under 
cl. 26 of the Letters Patent. This con-_ 
tention was overruled at the hearing. The 
phrase “to review the case” as used in- 
cl. 26 applies as much where a point of. 
law is reserved by the trial Judge as where 
the Advocate General has given a cer- 
tificate. I am far from saying that, in- 
ordinate delay may not be a matter for 
consideration by the Advocate-General at 
the time when he is. called upon to con- 
sider whether a certificate should be 
granted. But wa are not now dealing with - 
an “application for review of judgment” 
within the meaning of Art. 162. 


C, C. Ghose, J.—This is an applica- 
tion for reviəw of a criminal case on the. 
certificate of . the . Advocate-General of 
Bengal under cl. 26 ‘of the Letters Patent. 


-of 1865. The petitioner, Padam Prosad 


Upadhya, was tried on the 8th and 9th. 
January last at the Oriminal Sessions of 
this Court by Mr. Justice Jack and a com- 
mon Jury on charges under ss. 193 and 109 


“Trend with 193 and 471 and 109 read with 


471 of the Indian Penal Code. The accus-. 
ed pleaded not guilty to the said charges. 
There were two other persons named Sujaud- . 
din and Kanhya Lal who were tried along 
with the accused. The Jury broughtin an 
unanimous verdict of guilty against the pre- 
sent petitioner and Sujauddin and of not 
guilty in favour of Kanhya Lal. The pre- 


(1) 58 Ind. Oas. 929:.47 O. 671; 24 O. W. N. 501; 
310. L. J. 402; 21 Or, LJ.849 (F, B) 0 


: 


Yes: 


ed Judge to undergo rigorous imprisonment 


_ for a period of three years. 


It appeared at the trial that one Rajku- 


mari had filed a petition of complaint 
against the petiticner in March, 1927, in 
the Oourt of Mr. A. Z. Khan, Additional 
Chief Presidency Magistrate, Oalcutta, 
charging him with having committed an 
offence punishable under s. 372, Indian 
Penal Code. The petitioner was tried ‘by 
the said Mr. Khan, the trial having lasted 


from the 14th April, 1977. to the 6th August, 


1927; but ultimately the petitioner was 
acquitted. An application to the High Court 


- for leave to appeal against the said order of 


acquittal was rejected. It was alleged that 
during the trial of the above-mentioned case 
before the said Magistrate, the present 
petitioner had fabricated false evidence for 
the purpose of being used in judicial pro- 
ceedings by inserting a word, namely, 
“Babar” and by altering a certain date in 
two places in a document purporting to be 


a certified copy of an entry in a Register. 


of Births kept in Benares relating to the 
birth of Rajkumari and with having used 
as genuine the said document knowing or 


, having reason to believe the same to be 


forged. An application was subsequently 


made on behalf of the said Rajkumari to 


the said Magistrate in order that a com- 
plaint against ‘the 
made under s. 476, Criminal Procedure 
Oode, but the Magistrate rejected the same 
on the 3ist October, 1927. There was an 


application to this Court in its Revisional’ 


Jurisdiction. This Court directed the pro- 
secution of the pregent petitioner on the 
23rd May, 19.8 The learned Ohief Presi- 
dency Magistrate took cognizance of the case 
and ultimately committed the petitioner to 
stand his trial at the Oriminal Sessions of 
this Court. At the trial before Mr. Justice 
Jack, the entirety of the petition of com- 
plaint of Rajkumari dated the 19th March, 
1927, was read out to thé Jury. This was 
objected to'on behalf of the petitioner but 


the objection was overruled by the learned 


Judge. 


The petition of tomplaint of Rsajkuma- 
ri which initiatad the proceedings against 
the present petitioner in.1927 contained, 
among other things, the following allega- 
tions :—“That your petitioner knew the 


accused to be a man of loose morals, no- 
torious for seducing Nepalese girls from’ 


Nepal, some of whomjhe used to- keep. as 


concubinees and some of whom he used to: any statement by her cannot in.any way be; ` 
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sell to others and as such your petitioner 
did not like to goto the house of the accus- 
ed and accordingly with the help of one 
Gobind Kishori’s wife she removed to the 
house of Govinda Kishori with a view to 
avoid being forced to go over to the house 
of the accused. That thereafter the accus- 
ed had your petitioner forcibly removed to 


his own house at Benares where she was | 
intimidated, assaulted and raped by the, 


accused on diverse occasions and your p>ti- 
tioner was kept in a state of complete’ con- 
finement for about two months and your 
petitioner found herself absolutely without 
any help to protect against the ill treat- 
ment meted out to her. Thatin the month 
of September, 1926, your petitioner was 
brought down to Caleutta by the accused 
along with six or seven other young girls 
and stopped with Hiralal and after. some 
time the accused left Calcutta along with 
the other girls after selling your petitioner 


. to the said Hiralal Agarwalla for Rs. 1,300 


for immoral purposes.” 


There was another incident at. the said 
trial before Mr. Justice Jack to which at- 
tention has been called. It appears that a 
criminal case had been started in Benares 
against one Ram Prasad and others for 
having kidnapped Rajkumari. This was 
in August 1926, just before Rajkumari came 
to Calcutta, in that case the grandmother 
of Rajkumari, named Setharani, gave evı- 
dence and the present petitioner acted as 


an interpreter in that case. It was alleged’ 


that Sethirani in her deposition in that 
case had stated that Rajkumari was 15 or’ 
46 years of age. Learned Counsel for the 
Crown wanted to recall Rajkumari and to. 
ask her about the said statement of Setha- 
rani for the purpose of showing that the 
petitioner knew that such a statement had 
been made, In this connection the follow- 


„ing discussion took place before the learned 


Judge: : 
“Mr, A. K. Basu:—I want tore-call Raj- 
kumari and put one or two questions about 
the Benares case. Padam Prosad was the 
interpreter in that case and as such was 
aware that Setharani, the grand-mother of 


Rajkumari, said in her deposition that Raj- ` 


kumari, was 15 or 16 years of age.” 
“Myr, Ohatterjee:—I object to any state- 


ment of Setharani supposed to kayé been | 


made by her in the Bendres Oourt being 
‘proved here-by Rajkumari, Such a thing 
cannot be legally done in view of the fact 
that Setharani is living, and further that 


` 
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relevant.to any issue inthis case batwean 
the. Orowa and the accused.” 

“Mr. Basu:—I do not want the statement 
of Setharani togo in for the purpose of prov- 
ing the truth of that statement of fact, but 
only for the purpose of proving that such a 
statement was made and Padam Prosad 
knew of it.” 

“Court:—I allow that.” 
The learned Judge allowed the evidence 


of Setharani in the Benares case to be put 


in evidence and it was marked Ex. 13. 
Apparently it was sought to be argued on 
behalf of the prosecution that it had bean 
proved through Rajkumari that the peti- 
tioner had heard Setharani say in the Bera- 
res Court that in August 1926, she(Raj- 
kumari) was 15 or 16 years of age and that 
that fact went to show that although the peti- 
tioner knew Rajkumari to be below 18 at 
the time of her sale for immoral purposəs, 
he was trying to rely-on a document which 
purported to prove that she was above 18 
at the time and that in the circumstances 
it could be inferred that the petitioner must 
have known that the said copy of the Birth 


certificate was a fabricated or false docu- 


ment. “The learned Judge referred in the 
course of his charge to the Jury to the evi- 
dence of Satharani in the following words:— 
“Some evidence has been adduced to show 
that Padam Prosad knew perfectly wall 
that the girl was under ls. Thatis not 
very material; but if he kaew that she was 
under 18 that. would be an additional rea- 
son for supposing that he knew the docu- 
ment to be forged. The evidence of Satha- 
rani, who gave evidence in Benares that the 
girl was at that time 15 has been put in, 
and some other statements of Rajkumeri 
about her age, one of which deals with a 
statement she made in a petition, not on 
oath, in which she said she was 14. We 
are not conceroed as to whether Rajkumari 
| Stated her age correctly or what her age 
really was. If, on that evidence you are of 
opinion that Padam Prosad must have 
known that she was under 18, that would 
ba a reason for concluding, that he knew 
the document was forged.” 


At the hearing of the present application - 


for review under cl. 26 of the Letters Patent 
it was strenuously argued by Mr, Ohatterjae 
on behalf of the petitioner (i) that undar 
no circumstances could Counsel for the 
prosecution have been allowed to read to 
the Jury the entirety of Rajkumari's peti- 
tion of complaint dated March 1927, and 
that the procedure adopted by the proga- 


cution was wholly wrong and: unjustifiable 4 1i ) 


t * 
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inasmuch as the petition of còmiplaint was 
not tendered in evidence and consequently 
the petitioner was deprived of the opportun- 
ity of cross-examining Rajkumari on the 
statement made by her in the: said petition 
of complaint and of removing from the ' 
minds of the Jury the unfavourable im- 
pression that must have been created by 
the reading of the petition of complaint. 
Mr. Chatterjee further argued (2) that Se- 
tharani's evidence in the Benares case was 
not admissible in evidence in this trial and . 
had.not been legally admitted and (8) that 
the portion of the learned Judge's charge 
to the Jury set out above was calculated to 
materially prejudice the Jury against the 
petitioner. 

Before I proceed to consider the threa ob- 
jections summarised above, I desire to make 
a passing reference to the scope of cl. 26 of 
the Letters Patent. Ido not desire to go 
through the numerous cases on this point 
and itis sufficient for me to observe that 
the available authorities are collected in the 
eases, Fateh Chand Agarwal v. Emperor (2), 
Emperor v Panchu Das (1) and Emperor v. 
Barendra Kumar Ghose (3). The trial Judge’ 
may reserve a point of law or points of law 
for thé opinion of the High Oourt or the 
Advocate General may certify that in his 
judgment there is an error in the decision of 
a point or points of law decided by the trial 
Judge or that a point or points of law which 
has or have been decided by the trial Judge 
should be further considered, The Court- 
then reviews the entire case or such part’ 
of it as'may be necessary and finally 
determines such point or points of law | 
reserved or certified as the case may be and 
“thereupon” may alter the sentence passed. 
by the trial Courtand pass such judgment. 
and sentence as shall seém right to the 
Court. The word “thereupon” has been 
construed to mean that the determination 
of the point or points of law reserved or 
certified must be in favour of the prisoner 
before the Court can interfere with the con- 
viction and sentence. It has been definitely 


. held thatifit be found that the opinion 


of the trial Judge on the point or points 
reserved or certified cannot be supported, 
it is not open tothis Court to dire3t a re- 
trial. No doubt, the Court has power under 
cl. 26 to examine theevidence and deter- 
mine for itself whether after the exclusion 
of the evidence or matter which may be 
considered inadmissible the residue on 

(2) 38 Ind, Oas. 945; 44 O. 477; .24 O. L. J. 400; 
21 0. W. N. 33; 18 Or. 'L. J. 385 (F. B.). 

3) 81: Ind. Oas. 353; 28 O. W. N. 170; 38 Ò. L. J., 
A. I. R. 1924 Cal, 257; 25 Or, L. J. 817 (F, B) ~ 


900 
the record is sufficient to jusitfy the conyic- 
‘tion.’ ‘But there is a large mass of authority 
in support of the- view that the Court will 
not substitute its own finding for the verdict 


of the Jury and that it must consider whe- 
ther ‘the evidence or: matter improperly 


admitted: was of such a nature thatit 


possibly may have considerably influenced 
the minds of the Jury and whether it was 
reasonably certain that the Jury would, not 


might, have acted on the unobjectionable 


evidence if the wrongly admitted evidence 
or matter had not also been presented to 
them. Further it has been held that s. 537 
of the Oode of Criminal Procedure has no 
application to a case under cl. 26 of the 
. Letters Patent [Per Mookerjee, J. in 
Fateh’ Chand’ Agarwal v. Emperor (2)| 
although I am not unmindful of the fact 
thata. contrary view has been taken by Mr. 
Justice’ Rankin as he then was in the case 
_of Colin Mackenzie Mackay v. Emperor (4). 
These being the guiding considerations 
for determination of an application under 
cl. 26-of the Letters Patent, I now proceed 
to consider .the objections taken on behalf 
of the. petitioner seriatum. It is a rule 
of universal application that in a criminal 
trial, Counsel for the prosecution in open- 
ing the case to the Jury, can only state 
all that it is proposed or: intended to prove 
in the case, so that theJury may see if 
there is any discrepancy between thé 
opening statements of Counsel and the 
evidence afterwards adduced in support 
ofthem and that it is wholly improper 
‘for Oonnsel for the prosecutidn to open 
any matter to the Jury in respect whereof 
no evidenceis intended to be or can be 
adduced atthe trial: In this case, learned 
Ocunsel for the prosecution has explained 
before us thathis only objectin placing 
the petition of complaint of Rajkumari 
befors the Jury was to draw attention to 
the factthatshe had stated therein that 
she was 14 years of age, If that was the 
sole object, it was a grave error, in my 
opinion, oa the part of learned Counsel for 
the prosecution to . read out to the Jury the 
entirety of the petition of complaint by 
Rajkumari containing, as it did, the state- 
ment setout aboveand it wasa procedure 
which. was rightly objected to by Mr. 
Chatterjee on behalf of the petitioner. 
It wasa procedure which should never 
have.been allowed. Itis elementary that 


very great care must be taken by Counsel ; 


4) 93 Ind. Oas. 33: 30 O. W. N. 276 at p. 285;,4 
I. R. 1926, Gal: 470; 27 Or, D: J.. 
310; 53-0. 350 (R.B) o a aa 
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forthe prosecution in. the observations he 


makes to the Jury [R. v. Rudland (5)] and 
that topics of prejudice connected with the 
character of the prisoner should be care- 
fully excluded [R. v. Bloom (6)}. The 
fiction of law, in criminal cases, is, that the 
Judge is Counsel for the prisoner. [It may 
not be inappropriate in this connection to 
‘recall the famous words of Kenyon, O.J.. 
in R.v. Wakefield (7) where he observed: 
“Ihave been reminded that I sit here as 
Counsel for defendant. I certainly do so, 
sofar asto interpose between him and 
Counsel for the prosecution and to see that 
no improper use of the law is made against 
him and that no improper evidence 18 
given to the Jury”. These words have: 
been quoted with approval'in R.v. O'Connell 
.(8). It is also beyond the region of doubt 
that Counsel for the prosecution ought not ` 
tostruggle to obtain a conviction, but. 
should regard themselves rather as -minis- 
ters of justice, assisting in its adminis- 
tration than as Advocates |R. v. Banks 
(9)]. In my opinion, there can be no doubt 
that the allegations inthe petition of Raj- 


' kumari were such as must have and could 


not but have influenced: the Jury against 


' the petitioner at the very beginning of the 


trial. The Jury, in the: circumstances, 
could not possibly get out of their minds 
the fact that the petitionor was a depraved 
person. This was specially unfortunate 
because of the fact that the learned Judge 
in the course of his charge to the Jury 
-did not tell the Jury,as he should have’ 
done, that the petition of complaint had 
not baen admitted as evidence in the 
case, that the contents thereof, which 
were objected to, were irrelevant to the 
matter in issue at the trial before the Jury, 
and that the Jury were not to pay any 
attention whatsoever to the contents of that 
petition. This was non-direction and it 
was non-direction of such a character as to 
amount to misdirection. It was stated 
before us that Counsel for the prosecution 
had warned the Jury that they were not 
to act on the allegations in the petition 
of complaint. This, in my opinion, was 
not enough. The learned Judge, in the 
events which had happened, should have 
himself warnedthe Jury and taken steps 
torepair the mischief that had been done, 


(5) (1865) 4 F. & F. 495. 

(6) (1910) 74 J. P. 183; 4 Cr. App. Rep. #0,- 

7) (1799) 27 Str. Tr. 679. 

9 1844) 5 St. Tr. (N. s.) 12, 

9) (1916) 2 K. B. 621; 85 L. J. K. B. 1657; 115 | 
. L; T, 457; 80 J. P, 432, À 
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It was further stated before ws that 
learned Counsel for the petitioner.did not 
ask the learned Judge to caution the Jury 
inthe matter of the contents of the peti- 
tion of complaint of Rajkumari. I do not 
agree that after what had happened when 
the petition was read out.to the Jury, 
it was not possible or practicable for 
learned Counsel for the petitioner to sub- 
mit anything further to the learned Judge. 
In my opinion it was open to the learned 
Counsel for the -petitioner to draw the 
attention of the learned Judge to the 
matter at the time when he charged the 
Jury. Butthefact that learned Counsel 
did not do so is, in the circumstances, 
really immaterial. A grave omission to 
direct the Jury on a vital point cannot 
be made good merely by Counsel's calling 
attention toitat the termination of the 
summing up [R. v. Willet (10)|. Itis not 
really necessary for me to pursue the 
questión raised by learned Counsel for the 
petitioner as to whether or not, in the 
circumstances, he shóuld have been given 
an opportunity of cross-examining Raj- 
kumari for the purpose of showing that 
the allegations in her petition were not 
founded on fact. . In my opinion, as in- 
dicated above, the allegations in that 
petition, to which objection had been taken, 
were clearly irrelevant; it would have 
been sufficientif learned Counsel for the 
prosecution had briefly opened the matter 
to the Jury by saying that a case under 
8. 3/2, Indian Penal Code, had been started 
against the petitioner on the complaint 
of Rajkumari and that he had been ac- 
quitted ofthat charge. It is not necessary 
to elaborate the matter further but it is 
impossible to resist the conclusion that 
an atmosphere of prejudice had been 
allowed to be created by reason of what 
has been referred to above and that there 
are grave reasons for concluding that the 
chances of the petitionerin obtaining a 
fair trial at the hands of the Jury were 
seriously jeopardised. 


As regards Ex. 13, being 
of Setharanil am not prepared to say, 
having regard to ‘the provisions of s. 
80 of the Indian Evidence Act, that the 
document, which purported tobea record 
or memorandum of the evidence of 
‘Setharani in the Benares case, could not 
be admitted in evidence without formal 


proof, Section 80 of the Evidence Act- 


does not deal with the question of admis- 
(10) (1922) 16 Or. App, R. 146; 
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sibility of the documents referred to therein, 
but simply dispenses with the necessity 
of their formal proof by raising the pre- 
sumption that everything in connection 
with them had been legally and correctly 
done t. e. (i) that the documents | purport- 
ing to be record of evidences or statements 
or confessions are genuine, (ii) that the 
statements as to the circumstances under 
which they were taken, made by the 
officer who affixed his signature are true 
and (iit) that the evidence, statement or 
confession was duly taken. Assuming that 
the identity of the deponent Satharani 
was established on. the- evidence of Raj- 
kumarithe evidence was admissible. In 
the circumstances of the present case, 
however, the effect of the evidence of 
Setharani against the petitioner was so 
slight thatthe Jury . oughtto have been 
properly cautioned. Padam Prosad was 
not a party to the Benares case; he acted 
merely as an interpreter and he might or 
might not have remembered when the 
copy of the Birth Oartificate was produced 
in the Magistrate’s Court what Setharani 
had stated about Rajkumari's age. The 
learned Judge, however, used words, in the 
extract from his charge tothe Jury set 
out above wherein there was an under- 
current of suggestion that the petitioner knew 
or had the means of knowing that Rajkumari 
was under 18 and that itself was a reason 
for concluding that he knew the docu- 
ment referred to atthe trial, namely, the 
copy of the Birth Oertificate, was forged. 
On the record as it stood, it was not, in my 
opinion, open tothe Jury to conclude that 
Padam Prosad knew that she was under 
eighteen yearsof age. Further the learned 
Judge madea reference to Rajkumari's 
petition, which had not been admitted in 
evidence, although marked for identifica- 
tion. Iam not unmindful thatthe charge 
has to be taken as a whole but Ido not 
find in the charge any neutralising ex- 
pression. These circumstances, along with 
whathas been stated, are,in my opinion, 
sufficient for coming to the conclusion that 
been brought within 
the rule laid down in Empêror vw. Panchu 
Das (1) and that this Court will hesitate 
to substitute. its own finding on the 
residue onthe record for the verdict of 
the Jury. In my opinion, the question 
arising on the evidence of Setharani, 
whether Padam Prosad knew that Raj- 
kumari was under 18, should not have 


_ been left tothe Jury in the. words which 


the learned Judge saw fit to use and 


kih 


909 


PADAM PROSAD V. HMPEROR,. 


119 1, Q. 1929 


that it would have been advisable if the -Evidence Act.toshow that there was such 


Jury had been told that it was a matter 
for them to find. out on the entire evidence 
on record whether there was any justi- 
fication for the. theory that Padam Prosad 
knew that Rajkumari was under 18, 
seeing that the prosecution did not adduce 
any substantive evidence on the point. 

In conclusion itis impossible for me to 
say that the Jury were not very consider- 
ably influenced against the accused on the 
matters referred to aboveand, that being 
s0, I would, therefore, set aside the con- 
viction and sentence and direct that the 
prisoner be acquitted and discharged. 

Suhrawardy,.d.—-I agree in the order 
which the learned Ohief Justice has passed. 

Mukerji, J.—I . concur in the judg- 
‘sment delivered by my Lord the Chief 
Justice. . 

Jack; J.—Padam Prosad was” tried 
under s. 872, Indian Penal Code, on the 
charge of having sold Rajkumari a girl 
under 18 years of age for purposes of pro- 
stitution. He was acquitted. He wassub- 
sequently charged at the High Court 
Sessions with having dishonestly used at 
that trial (and abetted the fabrication of) 
a forged birth certificate which purported 
to show that Rajkumari was over 18 years 
of age. His defence and that of his co- 
accused Sujauddin (his tadbirkar in the 


case under s. 372) was that they were’ 


unaware thatthe birth certificate was forg- 
ed. They were both convicted. (Padam 
Prosad of the principal offence uncer s, 
471 and Sujauddin of abetment, and both 
of abetment of fabrication of the birth 
certificate.) : 
In the present application under s. 26 
of the Letters Patent the principal ground 
urged for review of Padam Prosad’s con- 
viction is that the trial was vitiated by the 
admission in evidence of Rajkumari’s com- 
plaint in the case under s. 372, 
Indian Penal Code, and by the omission 
to warn the Jury: not to be influenced by 
, the allegations therein against the accused. 
The original record of that complaint 
produced at the trial bears the Magis- 
trate’s endorsement to the effect that Raj- 
kumari stated its contents on oath. Under 
"8. 80 of the Evidence Act, therefore, the 
Court ehall presume it to be genuine and 
under s. 4 of the Evidence Act the Court 
shall presume it to be proved unless and 
. until it is disproved. It was admitted in 
evidence in thatit was read over tothe Jury 
. in opening the case by the Counsel for the 


+ 


Orown. : It was. admitted under s, 9 of the 


a w = 


a case under s 372, Indian Penal Oode. 
It is suggested that inasmuca as there ' 
are allegations in the complaint which 
might prejudice the Jury. against the 
accused the complaiat should not have 
been admitted. These allegations ara that 
the accused was notorious fcr seducing 
Nepalese girls and that Rajkumari was 
intimidated, assaulted and rapsd by him 
while in his custody previous to being 
sold for purposes of prostitution. These 
allegations, bad as they are, did not add, . 
in reality, very greatly tothe charge that 
he had sold her, a girl under s. 18, for 
purpos:s of prostitution—a charge which 
necessarily had to go to the Jury being 
the charge at the trial of which the forgad’ 
certificate was used. The trial cannot, 
therefore, be said to have been materially 
affected by the reading over cf the com- 


_plaint-in its entirety. 


As regards the omission in the charge 
of a caution to the Jurors not to allow 
their minds to be influenced bv the allega- 
tions in this petition against Padam 
Prosad’s character, no great weight can be 
attached to this omission when it is borne 
in mind that, at the time the petition was 
admitted, it was expressly stated by the 
Oourt and by the Advocate for the Crown. 
that the petition was put in merely to 
prove that there was a complaint under 
s. 372, Indian Penal Code, by Rajkumari, 
and the Jury were told not to allow them- 
selves to be prejudiced by the allegations 
against the accused contained therein. 
Further the learned Counsel for the defence 
who addressed the Jury (as stated, in the 
charge) at considerable length, warned them 
(as he has told us) not to let their minds 
be influenced by these allegations. The 
Jurors must have realised that the Judge’ 
approved of this part of his address which ` 
was unchallenged and that the learned 
Advocate was entitled to warn them to 
totally disregard these allegations. Finally 
the Jury were informed that the accused ` 
Padam Prosad was acquitted in that case 
and no attempt was made to lead the Jury 
to believe that he was acquitted merely bə- | 
cause it was found that the girl was above 
18 years of age. Had thisomission to warn - 
the Jury finally been felt to be of any im- 
portance at the time, I have no doubt the 
learned and experienced Adyocate for the- 
defence would have directed the attention 
of the Court to the omission. I do not 
think it at all probable that the jurors were ’ 
influenced by these allegations which were 
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merely included in the. original petition 
of Rajkumari read out to them at the 


opening of the trial and not specifically © 
Nor do I think the: 


alluded to thereafter. 
unanimous verdict of the Jurors should bs 


set asideon the mere speculation that these - 


allegations might have infidenced them to 
some extent when it is clear that the verdict 
was entirely justified by the evidence, 


The only other ground for review which. 
has been seriously pressed is that Setharani's: 


evidence in that case (including a statement 
that Rajkumari's age was fifteen or sixteen) 
was not proved,and was not admissible in 
evidence in that casa nor was Rajkumari’s 
evidence about it admissible. 

Setharani’s statement was that of a wit- 
ness in a judicial proceeding purporting 
to be signed by a Magistrate and produced 
before the Court, It must, therefore, be 
taken to be proved under s. 80 of the Evi- 
dence Act read with s. 4. 

The fact that Padam Prosad:had reason 
to believe the girl to be below 18 was relevant 
under s. 1! of the Evidence Act sinceit might 
make it highly probable that he knew that 
the birth certificate which showed her to be 
above 18 was forged. The fact, therefore, 
that Padam Prosad heard the girl's grand- 
mother state on oath before a Magistrate that 
her age was l5or 16 was relevant and ad- 
missible in evidence. Rajkumari’s state- 
ment ia this connection was necessary and 
admissible to show thatit wasthis Padam 
Prosad who was presentin the Oourt in- 
terpreting Setharani’s evidence on that 
occasion and that the Setharani who deposed 
was her grandmother and wae referring 
to herself. Rajkumari’s evidence as to the 
statements of Setharani was only necessary 
to show that it was this particular occasion. 
to which Rajkumari was referring and her 

‘evidence was,of course, not cima to 
prove what statements were made. 

It was, however, urged that the Jury were 
misdirected regardin g the application of 
this evidence in the following passage in 
the charge: “Some evidence has been 
adduced to show that Padam Prosad knew 
perfectly well that the girl was under 18, 
That.is not very material. But if he knew 
that she was under 18 that would bs anaddi- 

' tional reason for supposing that he knew the 


document to be forged. The evidence of. 


Setharani, who gave evidence in the 
Benares Court that the girl was at that time, 
15, has been put in with some statements 
of Rajkumari about her age, one of which 
deals with a statement she made in a peti- 
tion, not on oath, in which she said . she 


PADAM PROSAD Y. EMPEROR, 


203 
was fourteen. We are not concerned as 
to whether Rajkumari stated her age 
correctly or what her age really was. If, on 
that evidence, you are of opinion that 
Padam Prosad musthave known that she 
was under 18, that would be a reason for 
concluding that he knew the document was 
forged”, 

It must be borne in mind that the J ury 
could have been under no misapprehension 
as to the purpose for which Sstharani’s 
evidence was admitted inasmuch as this 
was discussed in their presence when its 
admission was objected to bytha defence, 
and they were told that it was not admis- 
sible in proof of the age of Rajkumari but 
merely to prove that Padam Prosad heard 
her grandmother make this statement. 
This appears from the statement of the 
learned Crown Oounsel which the learned © 
defence Advocate has admitted to be correct. 
Now in this passage in the charge to which 
objection has been made the Jury are 
directed that if they think that Padam 
Prosad, (having heard her grandmother 
Setharani make this statement about the 
girl’sage or on account of statements made ' 
by the girl. herself) must have considered 
the girl to be under 18 that would go to 
show that he knew the birth certiticate 
was forged. This is what that passage in 
the charge was obviously intended to con- 
vey to the Jury and what I believe it did 
convey to them when taken with the re- 
mainderof the charge. Itis, I think, in 
no sense a misdirection. 

The Jurv were told that this evidence 
was not very material nor was it; for it 
was not really necessary to support the 
charge in this casé that Padam Prosad 
should have any opinion as to the age of 
the girl, and, in any case since Padam 
Prosad was Rajkumari's uncle by marriage 
and used frequently to visit Setharani his 
mother-in-law while Rajkumari was living 
with her at Benares, it was clear that he 


had every opportunity of knowing the 


girl's age. In these circumstances the 
admission of Setharani’s statement in evi- 
dence can, I think, inno way have affected 
the decision of the cage, for the Jury 
would, mcst probably, have judged Padam 
Prosad’s belief as to the age of the girl, 
if they thought it of any consequence at 
all, by their own opinion of her age on 
seeing her in the witness-box It was pro- 
bably her appearance which led to the 
Court to use in the charge the words 
“must have known” instead of “must have 
thought” in reference to Padam Prosad’s. 
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opinion. Even if it is held that the Jurors 
were wrongly - led to conclude that Padam 
Prosad believed the girl to be under 18 
by the direction in the charge regarding 
the application of Setharani’s evidence, 
the fact of such belief on his part would 
only be a very minor point- to be con- 
sidered in deciding whether he knew the 
certificate to be forged. The Jury were, 
I think, bound to base their finding as 
to. hia guilty knowledge almost entirely on 
the manner in which the certificate was 
obtained and. used by him and, as reason- 
able men with some experience of human 
affairs, they would most certainly, I think, 
on that evidence alone conclude that he 
must have known that the birth certificate 

was forged. : l 
Unders. 167 of the Evidence Act the 
improper admission or rejection of evidence 
shall not of itself be a ground for a new 
trial or reversal of any decision in any 
case, if it shall appear to the Court before 
‘which such objection is raised, that, in- 
dependently of the evidence objected to 
- and admitted, there was sufficient evidence 
_to-justify the decision or that if the rejected 
evidence had been received it ought not to 
have varied the cezision. | 

The section is imperative and applies to 
any decision in any case and, therefore, 
necessarily to the decision of the High 
Court when exercising its powers under 
el. 26 of the Letters Patent. ‘It seems 
to me that the circumstances in which the 
forged birth certificate was obtained and 
used in the case makeit practically certain 
that Padam Prosad as well as Sujauddin 
must have known it to be forged. 
et consentientes pari pena plectenitur.” Re- 
ference has been made to the fact that the 
accused had offeredto bring evidence to 


‘prove the birth cértificate. This was, I, 


think, merely bluff, Padam Prosad. was 


throughout in close consultation with the ` 


Pleaders conducting the case, and, if he 
thought the certificate genuine, why did. 
he not put it in evidence to rebut the 
elaborate expert evidence of the two I. M. 9; 


>. doctors who said she. was under 18. If 


genuine this. pigce of evidence would have 
: "made his acquittal. certain: in fact the 
' prosecution case must have been withdrawn 
immediately. Again great virtue has been 
attached to the omission of the accused to 
withdraw the forged birth certificate im- 


.. mediately, but, in fact, its withdrawal after - 


the case would: by. no means have pre- 
vented his successful prosecution for filing 


it, for the fact that it had been filed wasi 
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on record, and the evidence of forgery was 
‘independent of the appearance of the docu- 
ment. On the one hand, to leave the 
certificate on the record . would disarm’ ` 
suspicion, on the other hand, an applica- 
tion for its return would have reminded 
the authorities of its existence and of the 
allegation that it was forged. The defence, 
in the absence of Sujauddin, have now 
skilfully thrown the blame on him, and 
would have the Court believe that Padam 
Prosad was carefully keptin the dark as: 
to the immense risk his agent Sujauddin 
was running on his behalf in obtaining’ 
and using a forged birth certificate. The. 
Jurors did not take this view. On the. 
other hand, they naturally concluded that 
in the circumstances Padam Prosad must. 
have known of the forgery. and their 
opinion could not, 
influenced by want of detail in the charges. 
The charge was intentionally abbreviated 
as stated in the opening, in view of the 
exhaustive manner in which the defence 
case had been presented to the Jury by 
the learned Advocate for the defence. The. 
powers of the High Oourt under cl. 26.. 
of the Letters Patent are perfectly clear. 


The Oourt is to review the entire caseor ~~ 


such part of it as may be necessary, and . 
finally determine the point or -points of. 
law reserved or certified and thereupon 
may alter the sentence passed by the trial 
Court and pass such judgment and centence 
as shall seem right to the Court. A Statute. 


“must be taken to mean what it says, and > 


it must be remembered that, if the words 
of a Statute be plain and clear, it is not 
for the Oourt to raise any doubt as to 
what they mean. I have discussed the 
case with reference to the probable verdict 
of a Jury had there been no defect or omis- 
sion in thecharge, in deference to the views 


ofthe learned Judge who holds that this 


should be the criterion, but, with very 
great respect to these views, it must always 
be remembered that itis open to the Court : 
in the words of the Statute, to pass such 
judgment and sentence as shall seem right 
to the Court. : It would, therefore, be super- . 
fluous tc cite decisions such as Queen-Em- 
press v. O'Hara (11), and others showing 
that the Court can, on review, examine 
the evidence for itself and determine | 
without reference to the probable verdict 
of a Jury, whether excluding the inadmissi- 
ble evidence, the residue is sufficient to. . 
justify the conviction. As pointed’ out 


(11) 17 O. 642, 


i 


I think, have been ` 
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by Sir Asutosh Mookerjee, J. in Emperor v. 
- Panchu Das (1): “The Judicial Committee 
did not, by their decision in Subramania 
v. King Emperor (12), overrule by implica- 
tion the series of çases in Calcutta and in 
Bombay where the High Court had in cases 
reserved or certified reviewed the evidence 
and determined the question of guilt of the 
accused.” ~ 

In the same, case Walmsley, J. being 
Satisfied on the merits that the accused 
were guilty, said “I do not think it neces- 
sary to ask what view aJury would take 
of theevidence except in so far as the 
opinion ofa hypothetical Jury affords a 
standard of reasonableness.” There might 
be some excuse for hesitating to deprive 
the accused of the benefit of a Jury trial. 
where the demeanour of the witnesses was 
of any importance, butina case like the 
present one in which the evidence is 
entirely circumstantial, no importance is 
to be attached to the demeanour of the 
Witnesses, and we are in a3 good a posi-. 
tion as the jurors to decide on the evi- 
dence as to the guilt of the accused, On. 
the one hand the prosecution has been 
deprived of the fright ito re-trial which 
would certainly have been ordered had. 
the case been tried in an ordinary Sessions 
Gourt, and, on the other hand, it is insisted 
that the case should be determined by the 
probable verdict of a hypothetical Jury. 
The fact that.a re-trial cannot be ordered 


ought to make the Oourt in the interests ` 


of justice careful to avoid setting aside a 
conviction on grounds which, however, 


plausible they have been made to appear,, 


have no solid foundation in fact. There- 
fore, it was, I think, that by making the 
terms of the Statute‘so wide the Legisla- 
ture intentionally provided that the Court 
should be unhampered by technicalities, 
and any attempt to introduce restrictions 


on the powers of the Court where there. 


are none in the Statute is, I think, to be 
deprecated. Great respect is due to the 
views expressed by Sir Barnes Peacock, 
Chief Justice,in the case of In re Elahee 
Buksh (13) and quoted with approval by 
Sir Francis Maclean, ©. J. in the case of 


Emperor v Charu Chunder, Mukerjee (14), : 
“ Although Iam of opinion that the Legis- . 


lature intended that the Sudder Court should 


(12) 25 M. 61; 
Bom. L. R. 540; 28 I. A. 257; 2 Weir 271; 8 Sar, P. 
C. J. 160 (P, C.). 


pus) 5 W. R. Cr. 80; B. L, R. Sup. Vol. 459 - 


(14) 76 Ind, Oas. 966; 38 O. Lid. 309; -25 Or, L. 
J. 294 (F, B.). i 


“In re Elahee Buksh (19). 


C. W. N. 866; 1L.M. L. J. 233; 3 - 
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have the power of setting aside a verdict 
of guilty pronounced by a Jury upon an 


erroneous: or defective summing up of the 


evidence by the Presiding Judge, yet I 
think that it was not their intention that a 
verdict of guilty should be set aside in 
every case in which there is a defective 
or erroneous summing up. It was their 
intention to provide protection forthe in- 
nocent but not chances of escape for the 
guilty...... if every convict against whom 24 
verdict of guilty is pronounced by a Jury 
has a right to have that verdict set aside 
upon appeal, and to obtain his discharge 
whenever it can be shown that the Presid- 
ing Judge has not properly directed the 
Jury as to the degree of weight which ought 
to be given to particular evidence, a wide 
door would be thrown open for theescape 
of guilty men, and the due administra- 
tion of the criminal law of this country 
should be placed in the greatest jeopardy’; 
This was the in-. 
terpretation put upon the Statute in 1866 
and itis well recognised that a contem- 
poraneous interpretation is the best and 
strongest in law. | 

From this point of view if the Oourt is 
convinced on the evidence that the accused 
is guilty he should not be acquitted merely 
on account of a defective charge. 

I think, therafore, withgreat respect to the 
views of my learned colleagues to whom 
I have submitted this judgment in ad- 
vance, that this application for review, 
ought to be refused. 

By the Court.—The order of the Court 
is that Padam Prosad be acquitted and 
discharged and that his bail-bond stands 
cancelled. 

A. Accused acquitted. 


CALCUTTA HIGH COURT, 
APPEAL From APPELLATA Decree ‘No. 2215 ' 
oF 1926, 
August 15, 1928., 
Present:—Mr. Justice Page and 
Mr. Justice Mallik. 
SOORATH NATH BANERJEE— 
DEFENDANT—AFPELLANT 
versus 
BHABASANKAR GOSWAMI AND oTarrs— 
PLAINTIFF8— RESPONDENTS. 
Contract Act (IX of 1872), s. 20—Mistake of fact 
Mistake .as to facts not essential—Practice—New 
case—Plea of misrepresentation—Setting up case of 
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mutual mistake in second appeal—Inconsistent pleas. 

Itis incumbent upon a party who wants to bring 
a case within s. 20 of the Contract Act to prove that 
there was a common mistake, and that that com- 
mon: mistake was with regard toa fact essential to 
the agreement. |p 206, col. 2.] 
, The plea of misrepresentation is inconsistent with 
that of common mistake and aparty who sets up 
the plea‘of misrepresentation cannot be allowed 


in second ‘appeal to set up a case of mutual 


mistake. [p. 207, col. 1.] 

Where the subject-matter ofa lease for colliery 
-purposes was stated inthe lease-deed to be ‘a plot 
of land measuring by reputation ons hundred bighas 
commonly known as the field of Kayatalla -in 
Towzi No, 3522 in the Collectorate of Burdwan...... 
andinthe recent settlement recorded in our name 
from Dag No. 1 to Dag No. 9” but the real area of 
the land was found to be much less than 100 bighas: 

Held, that the statement that the land measured 
100 bighas was not a statement as to a fact essential 
to the agreement. [ibid,] 

Appeal against a decree of the Sub- 
ordinate Judge, Asansole, dated the 23rd of 
August, 1926, affirming that of the Munsif, 
Burdwan, dated the 6th of September, 1924. 

Messrs. N. Sarkar, Bankim Chandra 
Mukerji and Kanat Dhon Dutt, for the 
Appellant. : . 

Messrs. S C. Bose, Jyotish Chandra 
Sarkar, Panchanon Ghose and Batuk Nath 
Bhattacharjz for the Respondents. 


JUDGMENT. 

. Page, J.—Thisiea suit brought torecover 
royalties or rent due under a mining lease. 
The defence which was urged before us in 
thisappeal was that the lease was void under 
s. 20 of the Contract Act which reads 
as follows :—" Where both the parties to an 


agreement are under a.mistake as to a 


matter of fact essential to. the agreément, 
the agreement is void.” The question that 
falis for determination is whether having 
regard to the, facts proved in this case the 
defendant could sustain such a defence. 
It appears from the evidence of the 
defendant himself that he had acquired 
possession of certain plotsin this mouza 
with a view to being in a position to enable 
an assignee from him to carry on mining 
operations. There is no finding and it 
does not appear from the terms of the 
potta that it was intended by the parties 
to the potta that the colliery should actually 


be situate on fhe land which was the sub- - 


ject-matter of the lease and under the 
terms of the lease ifthe defendant at any 
time so elected, he could surrender the 
lease’ on giving six months’ notice and 


| liquidating the dues that had accrued up 

. to the date of surrender. The lease was 
affected in 1920 and up till August, 1923, 
“and so far as we are aware up. to the. 
present time -the -defendant has not -sur-.. 
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rendered the holding. ` That would have 
been ‘an easy way in which he could have ` 
got out of any diffculty thab he felt in 
having under the lease obtained possession 
of a lesser area than he thought he could 
profitably use for colliery purposes. I have ` 
asked myself why did not he surrender 
this holding under the terms ofthe potta 
if he felt that it had imposed` upon him 
grievous obligation without ccmmensurate 
compensation? I think the answer may - 
well be that as the defendant himsel? 
admitted in the-course of his evidence that’ 
he. was proposing to re-sell this land and to 
assign the benefit which he could obtainunder ` 
the potta to some other person the reason 
why the defendant has retained possession 
of the land under the potta was because hè 
was waiting to see whether the market 
might not turn in his favour and he was 
not prepared either to surrender the hold- 
ing or after two years to pay rent because 
the coal industry had become in a less 
satisfactory condition. I cannot help 
believing that if there had been a boom 
in the coal trade there would have been’ 
no necessity for this suit to have been ` 
launched. Now in order to bring the case 
within s. 20 it was incumbent upon the 
defendants to prove, inter alia, that there 
was a common mistake of fact and that 
that common mistake was with, respect toa 
fact essential. to the agreement. The ` 
common mistake which is alleged before 
us is that whereas under the potta the: 
subject-matter of the lease was “a plot of 


. land measuring by reputation one hundred: 


bighas"” it turns out that it measures con- 
siderably less than 100 bighas. Accord- 
ing ‘to one estimate it measures 2U bighas - 
and odd, according to the Settlement 
Khatian it measures 66 bighas and a 
gentleman employed in the coal trade’: 
called asawitness stated that on the 20 _ 
bighas it was not feasible to erect a colliery, ` 
Now what was this plot of land which 
was the subject-matter of the potta? It 
ig stated in the leaseto be “a plot of | 
land measuring by reputation one hundred 
bighas commonly known as the field of - 
Kayattala in tower No. 3522 of the 
Collectorate of Burdwan in the village of- 
Mouza Kumardhi included in Pergannah ` 
Shergarh, Police Station Ondal,Sub- Registry 
Raneegunge Ohowki Asansole in the. | 
Collectorate, of Burdwan and in the 
recent settlement it has ‘been recorded: 
in our name from Dag No. 1 to Dag No. 9"; | 
and later itis described as a plot ‘which - 


‘has been presently measured from Dag... 
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No, 1 to Dag No. 9 in the recent settlement”. 


Now what this land consisted of could have. 
been ascertained by anybody who elected | 
to take the trouble to make the necessary - 


inquiries from the office of the Collectorate, 
But the complaint of the defendant is that 


‘he knew nothing about this, he never . 


measured it and he made no enquiries for 
34 years. Why not, if he really was placing 
reliance upon the exact measurement 
being 100 bighas? To that question no 
satisfactory answer has been given. In 
those circumstances I approach the issue 
whether there was a mutual mistakeas to 
the fact essential to the agreement. Iam 
not satisfied that the exact area of 100 
bighas more or less was ‘essential for the 
colliery purposes for which the agreement 
was arrived at. But be that as it may until 
the suit was 
before this Court there had never been any 
allegation or suggestion that the agree- 


ment was void upon the ground of the | 


mutual mistake of the parties as to the 
extent of area leased. Mutual mistake is 
nota ground set out in the memorandum 
of appeal, and not only has it never been 
the case presented on behalf of the defend- 
ant in the lower QOourts but it is incon- 
sistent with the case upon which he sought 
to defeat the plaintiff’s claim for rent for 


in the lower Courts the defendant con- ' 


tended that he was the innocent victim of 
a fraudulent misrepresentation as tothe 


area on the part of the plaintiff. Both the 


Courts have negatived the charge of 
_ Inisrepresentation, fraudulent or otherwise, 
but such an allegation is inconsistent with 
the contention that both the plaintiff and 
the defendant were executing the potta 
under a common mistake of fact as to the 
extent of the area. In those circumstances 
to my mind the contention that the contract 
was void upon the. ground of & mutual 
mistake of fact essential to the agreement 
cannot be sustained and the defénce fails. 
It was further contended that in any case 
the plaintiff was only entitled to a propor- 
tionate sum for royalty or rent in respect 
- of those premises inasmuch as the minimum 
royalty was Rs. 2,000 and that was based 
upon the area being 100 bighas at the rate 
of Rs. 20 a bigha. 

For the reasons I have given I donot 
believe that the exact area leased was of the, 
essence of the contract and from a perusal 
of the terms of the potia, in my opinion, 
@ royalty of Rs. 2,000 was to be paid 
irrespective of whether the area in fact 
turned out to be 100 bighas or more or less 
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than that area, In those circumstances 
the claim for proportionate abatement also 


fails and, in my opinion, the defence which 
was presented before us was Miscon- 


‘ceived and the appeal must be dismissed 


with costs, 
_ Mallik, J.—I agree. 
A Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEsL FROM ORIGINAL Decree No. 55 oF 
ae ie 1927. 

January 8, 1929, 
Present:—Mr, Justice B. B. Ghose and Mr. 
Justice Panton. 


“RAM KRISHNA KULASI AND ANOTHER 


— PLAINTIFFS— APPELLANTS 


À VETTIUS 
HERAMBO OHANDRA ROY AND OTRRRS . 
— DEESNDANTI-—RESPONDENTS, 

Interest—Morigage bond-—-Power of Court to reduce 
rate of interest—Compound interest at 12 per cent., whe- 
ther excessive--Usurious Loans Act (X of 1918), s. 3. 

Tn a suit to enforce a mortgage the Court cannot 
reduce the rate of interest or interfere with the, 
stipulation for compound interest merely on the 
ground that the interest stipulated is considered to 
be excessive or that the interest has amounted toa 
large sum owing tothe defendant not paying itat- 
the stipulated periods of the rests agreed upon in 
the bond: [p. 208, col. 1.] 

Aziz Khan v. Dunit Chand (1), Balla Maly. Ahad 
Shak (2) and Raghunath Prasad Sahu v, Sarju Prasad 
Sahu (3), relied on. 

The Gourt cannot re-open a transaction under 
s. 3ofthe Usurious Loans Act, unless the interest 
is excessive and the transaction is substantially | 
unfair. [p. 208, col. 2.] i 

Interest of 12 per cent, per annum with yearly rests 
is not an excessive rate of interest. [ibid.] 

_ Appeal against adecree of the Subor- 
dinate Juge, Second Oourt, Midnapur, 
dated the 28th of Fébruary, 1927, | 
Mr. Amarendra Nath Basu (with him Mr. 
Arun Chandra Bose), for the Appellants, 
Messrs Satcowripait Roy (with him Mr,. 


Apurba Charan Mukerji) and Shantimoy 


‘JUDGMENT .—This is an appeal by 
the mortgagee against the decree of the 
Subordinate Judge, Second Oourt, Midna- 
pur, partially rejecting his claim on a mort- . 
gage-bond. The mortgage-bond was. exe- 
cuted by.the- father of defendants Nos,-1 tg. : 
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5 for Rs. 8,000 in the year 1920. Thestipu- 
lation was to pay interest at the rate of 
Re. 1 per month with yearly rests. The 
plaintiff brought the suit for the mortgage- 
money including interest in terms of the, 
bond, The Subordinate Judge reduced the 
interest on the ground that the stipulation 
to pay compound interest with yearly rests 
is excessive and unfair. His reason for so 
holding was that the security was ample 
and the property was valuable, the plaintiff 
himself having offered to purchase it for Ra. 
` 27,000. It was proved that the defendant 
had considerable properties, although he 
had other debts. The Subordinate Judge 
made a decree for simple interest at the 
rate of 1 per cent. per month, The plaintiff 
has appealed against that decree and his 
contention is that he is entitled to enforce 
his mortgage according’ to its terms and 
that the Subordinate Judge was wrong in 
allowing only simple interest. It is well 
settled that unless the defendant can show 
any good reason why the contract entered 
into by him under the mortgage-bond 
should not be enforced, the Court cannot 
make a new contract for him and interfere 
with the terms of the contract. The Oourt 
cannot reduce the rate of interest or inter- 
fere with the stipulation for compound in- 
terest merely on the ground that the inter- 
est stipulated is considered to be excessive 
or that the interest has amounted toa large 
sum owing tothe defendant not paying it 
at. the stipulated periods of the rests agreed 
upon in the bond. The authority for this 
proposition will be found in the cases of 
- Aziz Khan v. Duni Chand (1), Balla Mal v. 
Ahad Shah (2) and Raghunath Prasad Sahu’ 
v. Sarju Prasad Sahu (3). The decision. of 
their Lordships of the Judicial Committee 
in these cases has in effect overruled the 
earlier cases as to the power of the Court to 
reduce the interest on the ground that it 
was_excessive. The respondent, however, 
relies upon the provisions of the Usurious 
Loans Act (Act X of 1918) which applies to 
this case as the mortgage-bond was execut- 


(1) 48 Ind. Cas. 933; 23 O. W.N. 180; 101P. R. 
1918; 165 P. W: R: 1918 (P. C.). - p 

(2) 48 Ind. Cas. 1; 23 O. W. N. 233; 35 M. L, J. 614; 
16 A. L. J. 905;. 194 P. R. 1918; 25 M. L. T. 55: 180 
P. W. R. 1918; 29 0. L. J. 165; 1 U. P, L. R. (P. 0O.) 25; 
21 Bom. L, R. 558 (P. 0.). : 

(3) 82 Ind. Cas. 817; .28 O. W. N. 834; A. I. R. 
1924 P. C. 60; 5 P. L. T.72; 22 A.L. J. 105;2 Pat. 
L. R. 87; 19 L. W. 470; 34 M.L. T. 57; 46 M. L. J. 
610; 3 Pat. 279; 26 Bom. L. R. 595; 11 O. L. J. 222; 
(1924) M. W. N. 638; 51 I. A. 101; L.R. R : 
£06; 100, & A. L. R. 1395; 10. W. N. 210 (P. € 
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ed after the Act came into operation. Un- 
der s. 3 of that Act the Oourt can re-open 
the transaction entered into batween the 
parties if it has reason to believe that (a) 
the interest is excessive and (b) the transac- 
tion was as bewteen the parties thereto sub- 
stantially unfair. In this case, no evidence 
has been given that the interest charged 
was excessive, having regard to the rate of 
interest prevailing in the locality As a 
matter of fact, 12 per cent. per annum with 
yearly rests cannot be consideredas excessive. 
Besides there is no evidence in the case 
that the rate of interest prevailing at the 
time was lower than that provided in the. 
mortgage-bond:” Moreover, there is no cir- 
cumstance inthe present case on which it 
can be held that this transacsion as be- 
tween the parties to itis substantially un-. 
fair. The plaintiff was notin a position to 
dominate the will of the mortgagor, The 
result, therefore, is that this appeal is de- ° 
creed with costs. Plaintiff will be entitled to 
interest at the stipulated rate, that is to say, 
1 per cent. per month with yearly rests. An 
account should be madeof whatis due to 
the plaintiff for the principal, interest and 
cost calculated up to the sth of April 1929 
and the amount so found shall carry interest 
at the rate of 6 percent. per annum from 
that date until realisation. A prelimi- 
nary decree for sale shall be drawn up in 
terms of Form No. 4 of Appendix D of 
ae First Schedule of the Civil Procedure 
Code. } 

We are told that the added respondent in 
this Court who has purchased the mort- 
gaged property deposited the sum decreed 
by the lower Court. It isnot known whe- 
ther the plaintifi-appellant has actually 
withdrawn the amount depcsited. If he 
has done so it must be taken as in part pay- 
ment of the decretal amountand from that 
date interest on the amount withdrawn will 
cease: If, on the other hand; the appellant 
has not withdrawn any amount so deposited 
an account shall be made as directed above 
in the Court below. The decree shall be 
prepared by the lower Court, ` | 

Let the records be sent down as soon ag 


the decree in this case is signed. 


Record sent back. 
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‘ RANGOON HIGH COURT. >- 
- FULL BENCH. . 4 
URIMINAL Rererence No, 38 or 1929. -’ 
ji June 12, 1919. E 
Present:—Sir Guy Rutledge, Kr., Ohief 
‘ Justice, Justice Sir Benjamin Herbert 
Heald, Kt.,and Mr. Justico Maung. Ba. 
l EMPEROR— PeriTIONEAR : - ' 
tersus i 
CHIT PON AND ANOTHBR— ACCUSED. 
Criminal Procedure Code (Act V of 1898), ss. 395, 
23 (D) (b)—~Whipping (Burma Amendment) Aet (VIII 
- of 1927)—Substitution of whipping for imprisonment 
tn appeal, legality of—Substitution of 30 stripes for 


> three months’ imprisonment, whether enhancement‘ of 


Sentence. g i : 

The substitution, by an Appellate Court, of a sen- 
tence of thirty stripes for a sentence of three months’ 
rigorous imprisonment is an enhancement’ of sen- 
tence within-the meaning of s. 423 (1) (b) of the 
Criminal Procedure Code and is, therefore, illegal. 
Lp. 212, col. 2,1, 
_ Obiter.—In the case of adults the substitution of a 

sentence of thirty stripes for a sentence of one year's 
rigorous imprisonment or‘more, or the substitution 
of a sentence of twenty-five stripes for a sentence 
of nine months’ imprisonment or more, or the 
substitution of a sentence of twenty stripes for a 
sentence of six months’ imprisonment or more cannot 
be regarded ordinarily'as an enhancenient of sentence 
within the meaning of s. 423 (1) (b), Criminal Pro- 
cedure (ode, and in the case; ofa person under 16 
years, the substitution of a sentence of fifteen 
stripes for a sentence of imprisonment for six months 
or more or the substitution of a ‘sentence: of - ten 
siripes for a sentence of imprisonment for three 
months or more would not ordinarily be an enhance- 
ment of the sentence. [p. 212, col. 1.] 


(1) Queen v. Banda Ali and In re Appu (3), not 


2 


followed. 
‘Queen-Empress v. Tarekkan (2), distinguished. 
Reference against an order of the Sub- 


Divisional Magistrate, Taik Kyi, dated the. 


13th December;. 1928. 
_ Mr, Lambert (Assistant Government Ad- 
'” vocate) as Amicus Curia. l 


. Thè case was, originally heard by 

Mr. Justice Baguley who made the fol- 
lowing 

ORDER OF REFERENCE TOA 
FULL BENCH. 

“In his Criminal Appeal No, 543 of 1928, 
the Sessions Judge, Insein, while- confir- 
ming a conviction under Indian Penal’ Code, 
s. 324, altered the’séntence from one of rigor- 
ous’ imprisonment for twelve months 


to one of rigorous imprisonment for nine 


months together with thirty lashes. - 
“In his Criminal Appeal No.- 533 of 1928, 
the same Judge confirmed a conviction 


‘under Indian Penal Code, s. 326, but alter- 


-ed the sentence from one of rigoroiis impris- 
onment for twelve months to one of rigorous 
imprisonment for nine months together 
with thirty lashes. A 


1A 
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“Both of these sentences would have bèen - 


. legal if passed in the first: instance, Indian. 


Penal Code; s\'326 being one of the sections . 


mentioned in s. 3 of Burma Act;. VIILof 
1927, but the cases have been ‘sent for by this 


Court for consideration as to whether thé - 
sentences are legal when passed. in appeal 


owing to.the terms of s: 433 (1) (b), Ori- 
minal Procedure’ Oode, which forbid an 
Appellate Court from enhancing a sentence - 


when altering it in appeal. 
“As to whatis, and’ what is not, an en- 
hancement, there does not seem to be any 


definite rule laid down. The point was. 
touched on in Oriminal Revision 148 A of- 


1929 of this Gourt when an Appellate Court 
in appeal altered a sentence of rigorous 


imprisonment: for three years to one of. 
rigorous imprisonment for one year together - 


with thirty lashes. It was not necessary, ulti- 


mately, to decide the point, for the case was . 


dealt with on other considerations, but there 
is a note of Carr, J.s to the effect 
*, . . it might be difficult to say whe- 
ther, say, thrée or six months’ rigorous, 
Imprisonment was less than thirty 
stripes. But I have no doubt that tothe 
ordinary offender at any rate, thirty stripes 
is'much less than two years’ rigorous impris- 
onment, : os oy 

“The only reported , case seems tobe 
Queen v, Banda Ali (1), and this is not on all 


fours with the present case, for in that case- 


an Appellate Court altered an illegal sen-. 
tence of six months and whipping, to rigora. 
ous imprisonment fer nine months. --Mitter, 
J., however, in his judgment made some: 
very pertinent remarks. He 


4 


says: 
(page 97*) ‘An Appellate Court can alter the. 


sentence of the lower Court, it is true; but | 


if it is notin a position to-say, upon some 
reasonable grounds, . 
which it proposes to make would: not amou- 


that the alteration. 


nt to enhancement of punishment, it is -` 
bound to reject that alteration as contrary to - 


the express provisions of the law.’ . | 

“Oases like this'are bound to be fairly 
numerous here in view of the passing of 
Burma Act VIIL of 1927, and the encourage- 
ment-given to Magistrates*and Judges to 
pass sentence:of“whipping whenéver legal 
and suitable. . rae l 
-“T would, therefore, refer to.a Bench ora 
Full Bench. of this Court as may be order- 


‘ad by the Honourable Ohief Justice, the fol- 
-lowing questions:—".°: o. 4 


(1) When an offence is .punishable “with . 


whipping ‘in addition -to-imprisonment can 
JU) 6 B. L. R. Ap. 95; 15 W. R. Or. T: O 
*Page of 6 B. L ROAp [ld] => 7 
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an Appellate Court, in face of the provisi- 
ons of s. 423, Criminal Procedure’ Ocde, that 
a sentence, ifaltered, must not be enhanc- 
ed, commute the whole orany portion of a 
‘sentence of imprisonment into whip- 
ping ? 

(2) If it doesso commute a portion of the 
imprisonment how many months’ rigorous 
imprisonmentshallbe regardedas equival- 
ent to thirty lashes? 


“My own opinion is that imprisonment 
can beso commuted provided that sufficient 
reduction of imprisonment is given. I 
should regard three months as an inadequ- 
ate reduction in return for thirty lashes, 
normally in the case of criminals of the 
ordinary labouring class. I should regard 
thirty lashes as equivalent to something 
between six months and one year’s rigorous 
imprisonment, according to the circum- 
stances of the case an‘ the physique of the 


-~ prisoner, the lower figure being usually ` 
. given if the man has ever suffered whipping 


before.” - 
OPINION. 


: Rutledge, C. J. 3 Heald and 
Maung Ba, JJ.—In Oriminal Trial No. 
155 of 1928 the Sub-Divisional Magistrate of 
TaikKyi sentenced an offender to one year’s 
rigorous imprisonment under s. 326 of the 
Indian Penal Ccde, and on appeal the Ses- 
sions Judge altered the sentence to one of 
nine months’ rigorous imprisonment and 
thirty stripes underthe Whipping (Burma 
Amendment) Act, 1927. . 
In Oriminal Trial No. 179 of 1928, the 
same Magistrate sentenced an offender to 


ene year's rigorous imprisonment under . 


s. 324 of the ‘Indian Penal Oode, and on 
appeal the Sessions Judge altered the gen- 
` tence to one of nine months’ rigorous 
imprisonment and thirty stripes under the 
paid Act. o 

Both cases came before this Court in 
revision and the learned Judge before 
whom-they came raised the question whether 
the alteration *of the sentences by the 
Sessions Judge amounted to an enhancement 
_ of the sentence within the meaning of s. 423 
(1) (b) of the Code. That section empowers 
an Appellate Court in an appeal from a 
sonviction to alter the nature of the sentence 
“but . not so as to enhance the 


game. l 

.. -The learned Judge referred the follow- 

ing questions :— >` : | 
(1) When ‘an. offence is punishable with 
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whipping in.addition to imprisonment, can 
an Appellate Court,.in face of the provis- 
ions of s. 423, Oriminal Procedure Code, 


that a sentence, if altered, must not be 


enhanced, commute the whole or any por- 
tion of a sentence of imprisonment into 
whipping ? 

(2) If it does so commute a portion of 
the imprisonment how many months’ rigor- 
ous imprisonment shall be regarded as 
equivalent to thirty lashes ? 

The actual question which arises on the 
two casas is not quite so general as the 
questions referred, since it is only whe- 
ther or not a substitution of thiry stripes 
for three months’ rigorous imprisonment 
amounts to an enhancement of tke sentence. 

There is nothing in the Code of Criminal 
Procedure or in the Whipping Acts to 
show how many stripes are to be regarded 
as equivalent to a. particular period of 
imprisonment, but s. 395 of the Oode says 
that if a sentence of whipping is wholly 
or partially prevented from being carried 
out because the accused person is medically 
certified to be unfit to undergo the sen- 
tence or the remainder of thasetence of 
whipping, the Court’ which passed: the 
sentence may sentence the cffender, in 
lieu of whipping or in lieu of so much 
of the sentence of whipping as was not 
executed, to imprisonment for any term 
not exceeding twelve months in addition 
to any other punishment to which he may 
have been sentenced for the same offence. 
This provision of law suggests that the 
Legislature regarded a sentence of twelve 
months’ imprisonment as the maximum 
sentence of imprisonment which could be 
substituted for whipping. 

In 1871 in the case of Queen v. Banda 
Alt (1), where an offender had been sente- 
nced by a Magistrate to six months’ rigor- 
ous imprisonment and to twenty stripes 
and the Appellate Court, finding that the 
sentence of whipping was illegal, substitut- 
ed forit a sentence of three months’ rigor- 
ous imprisonmeni in addition to the sente 
nce of six months’ rigorous imprisonment, 
a Bench of the High Oourt of Calcutta 
held: that the alteration of the sentence ~ 
of whipping to a sentence of three months”. 
rigorous imprisonment was illegal. A per- 
usal of the judgment shows that so far 
as the learned Judge who gave the reason 
for the decision was concerned the ratio ' 
decidendt was not merely that’ the. sub-. 
stitution of any sentence of imprisonment 
for a sentence of whipping amounts to 
an enhancement of the sentence, but also 
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‘that beeause the sentence of whipping’ 
passed in that particular case was illegal 
and was, therefore, in the opinion of the 
learned Judge “an absolute nullity” no- 
sentence of any kind could be substituted 

for it without enhancing the original sente- - 
nee. On the question whether the sub- 

stitution of imprisonment for a legal sente- 

nce of whipping amounted to an enhance- 

ment of sentence the learned Judge said 

that whipping and imprisonment are things 

dissimilar in nature and that things dis- 

Similar in nature do not admit of any 

direct comparison with one another, that 

if there is no fixed scale or standard by 

which the comparison can be made the 

task must be given up as hopeless, and 

that because the Legislature has not suppli- 

ed us with any data from which the com- 

parative severity of the two sentences can 

be determined it is impossible to say how 

many strokes of the cat-o’nine tails would 

be equivalent.to a sentence of rigorous 

imprisonment for a given period of time, 

so that it is impossible to say that the 

substitution of imprisonment for whipping 

is not an enhancement of sentence. 


' The next case cited, Queen-Emoprese-ty. 
Tharekhan (2) was decided in 1887. In 
that case the offender was sentenced to 
a fine of Rs. 50 with forty-five days’ rigor- 
ous imprisonment in default. He appealed 
and the Appellate Oourt sentenced him 


to fifty .lashes in lieu of the re- 
mainder of the term of imprison- 
ment which he was undergoing for 


default in payment of the fine. Section 
28U of Act X of 1872, which was the Code 
of Oriminal Procedure Code then in force, 
allowed the Appellate Court to . enhance 
the sentence in an appeal from a convic- 
tion, and, therefore, the question whether 
the substitution of whipping for imprison- 
ment involved an enhancement of the 
sentence did not arise. The’ Bench of the 
High Oourt of Bombay which dealt with the- 
case said; “The prisoner by appealing sub- 
jected himself to the risk . .. . to an- 
alteration of the sentence under s, 279 even 
though that alteration should involve an 
enhanced punishment . But in alter- 
ing the sentence the District Magistrate 
was bound to substitute the whipping for 
thefine . ... He could not legally award 
whipping in lieu of the remaining term 
of imprisonment, which itself was to be 
suffered only in default of payment of 
the fine, thus leaving the liability of the 


(2) Rat. Un, Or, 0, 131, 


biiäror v, OKT PON. n 
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prisoner tó &` jevy of the fine, which would 
constitute a double punishment.” That 


“ decision is of no help in deciding the 


present: reference. _ eee Le 

The only other case cited-in the text- 
books or before us is the case of In re 
Appu (3) which was before the High Court 
of Madras in 1897. In that case the Appel- 
late Court had set aside part of ‘the sente- 
nce of imprisonment passed by the Mag- 
istrate, had then substituted a sentence 
of whipping for the part of the sentence 
of imprisonment which it set aside, and 
had subsequently passed a sentence of one 
week's imprisonment in lieu of the whip- 
ping, presumably because the offender was 
medically certified to be unfit to be whip- 
ped. The Bench which dealt with the case 
said: “The sentence of whipping is clearly 
illegal as it amounts to ‘an enhancement 


‘of sentence. It follows that the imprison- 


ment for a week in lieu of the whipping 
is also illegal. The sentences are according- 


-ly set aside.” That was the whole of the 


judgment and it suggests that a sentence 
of whipping passed by an Appellate Oourt 
agssuch in substitution for a sentence of - 
imprisonment always involves enhancement 
of the sentence. If that case and Banda ` 
Ali's case (L) were both rightly decided it . 
would seem to follow that both the sub- 
stitution of imprisonment for whipping and 
the substitution of whipping for imprison- 
ment involve an enhancement of sentence. 
It would follow also that the power to. 
alter the nature of tho sentence, expres- 
sly given in general terms by s. 423 of the 
Code, isso restricted that it cannot in any’ 
case be exercised so as to alter a sentence of 
whipping to one or a setence of imprison- 
ment or a-sentence of imprisonment to one 
of whipping. es tate 

There is a large number of decisions ‘on 
the question whether the substitution of a 
sentenca of finefor partofa sentence of 
imprisonment amounts to an enhance- 
ment of the original sentence but an ex- 
amination of those cases e. g ,Queen-Eempress 
y. Ishri (4), Queen Empress v. Chagan Jagan- 
nath (5), Rakhal Raja v. Khirode : Pershad 
Dutt (6), Bhakthavatsalu Natdu v. Empress 
(7) and Emperor v. Mehar Chand (8) seems 
to throw little light on the subject of the 
persent reference. . 2 i 


(3) 2 W. R. 487. 

(4) 17 A. 67; A. W. N. (1894) 202. 
5) 23 B. 439. 

te) 27 0.175. i 

(7) 39 A 103; 1 M-L. T. 375;-5 Or. L. J.-36;- 16 
L 


. L. J. 560. 
(8) 24 Ind. Oas, 607; 36 A. 485; 12 A. L, J. 827; 
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“The. learned Judges who decided Appu’s 
case (3)'gave no reasons for their decision, 
and the only reasons given in Banda Ali's 


case (1) were: that it is impossible to com- ` 


pare the severity of sentences of whipping 
and imprisonment and that because the 
Legislature has not supplied any data for 
such comparison the substitution of any 
sentence of imprisonment for any sentence 
of::whipping must: be regarded as an en- 
hancement of the original sentence. 

There is.no express provision of law 
which ‘prohibits an ‘Appellate Court from 
passing a sentence of whipping in appeal. 
There is nothing in the Whipping Acts or 
inthe Code apart from the provision 
against . enhancement ‘of sentence which 
forbids'it.. It. was said in Chagan Jagan- 
nath's case (5) that. a sentence of fine is 
always :considered lighter thana sentence 
of: imprisonment. and’ if it is. possible to 
compare ‘the severity of fine as a punish- 
ment with. imprisonment asa punishment, 
and it may be noted most Magistrates make 


that-comparison:almost daily, there seems. 


to:-be. no reason: why it should not be 
possible to compare the severity of whip- 
ping.‘ with. that . of imprisonment. The 
foundations.of the reasoning in . Banda Ali's 
case: (1) wauld disappear if there were some 


scale or standard by which:the comparison . 


could -be-made. The only standard which 
the Legislature has.provided is that. given 
in 8.395 of the Code which says that.a sen- 
tence:of. more. than one year’s imprison- 


ment :must not: be substituted for a-scn-.- 


tence :.of: thirty stripes.. But, there is. no 
reason :why we asia: Full Bench of the 
High:.Oourt should not follow the analogy 
of .that-standard:and say for.the information 
‘of the Judges of this Court and of the 
lower.: Appellate Courts that.in the case of 


adults -we ‘do.not: regard the -substitution. 


of.a sentence sof thirty: stripes for a sen- 
tence oftone years rigorous imprisonment 
or more or.the substitution of a sentence 
of: twenty-five: stripes for a sentence of 
nine:months’.imprisonment or more or the 
substitution.of a: sentence of : twenty-five 
stripes for a sentence of six months’ imprison- 
ment.or: more asbeing ordinarily an enhance- 
ment of sentence within the meaning of 
s. 423 (1) (b) of the Code of Criminal Pro- 
cedure and that in the case of a. person 
under sixteen years of age-we: do not regard 
the substitution of a sentence of fifteen 
stripes forra sentence of imprisonment for 
six months or more or the substitution 
ófa sentence .of ten stripes~:for . a-sen- 
tence of . imprisonment for’ three 
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months or more as being ordinarily an 
enhancement of the sentence. We do not 


consider it necessary to déal with sentences” 
of less than twenty stripes in the case of ad- 


ulta because this’Court has already said that 


experience has shown that in this Province | 
the minimum sentence which is likely to - 
be effective in the case of an adult is 
twenty stripes. : 

We accordingly answer the question 
which arises on the reference by saying that 
we regard the substitution of a sentence of 
thirty stripes for a sentence of three months’ 
rigorous imprisonment as an enhancement 
of. the sentence and, therefore, as an illegal 
sentence under s. 423 (1) (b) of the Code. 

A. Reference answered. 


RANGOON HIGH COURT. 
Crvit, MISCELLANSOUS APPEAL No. 166 
oF 1928. 

February 12, 1929. 
Present: —Mr. Justice Otter and Mr, 
Justice Brown. 

MAUNG TUN LIN AND aNoTHER— 
APPELLANTS 

VETSUS i 
MAUNG TUN WIN—RESPCNBENT. 

Civil Procedure Code (Act V of 1908), s. 96, 
Sch. II, para. 16—Arbitration—Arbitrators calling 
additional arbitrators—Award signed by original 
arbitrators alone—Validity of award—Decree based 
on award, whether appealable. 

A decree passed in consequence of an award to 
which para. 16 of Heh. II of the Civil Procedure. 
Code, applies is not appealable. ` 

Champsey Bhara & Co. v. Jivraj Balloo Spinning 
and Weaving Co., Ltd. (1), referred to. 

Where certain arbitrators, who were given wide 
powers called in two other persons to assist them, 
but the award was signed by the original arbitrators 


alone : 

Held, (1) that it could not be said that the award 
was no award at all; 

(2) that the decree passed on the basis of the 
award was not appealable. 

Ibrahim Ali v. Mohsin Ali (2), distinguished. 


Civil miscellaneous appeal from an order 
of the District Court, Pyapon, in Oivil 
Regular No. 27 of 1927. 

Mr. Leong, for the Appellants. | 

JUDGMENT.—We think no appeal 
lies in this case. The judgment and decree 
were passsd according to an award made 
in arbitration proceedings to which para. 
16 of Seh. II to the Oivil Pro- 
cedure Code apply. The wording of the 
two sub-paragraphs of this paragraph is 
plain, and aswas pointed out-by the-Judicial 


band 
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Committee of the Privy Council in the 
case of Champsey Bhara & Co.v. Jivraj 
Balloo Spinning and Weaving Co. Lid (1), 
they preclude any appeal. 

We were referred to‘ Ibrahim Alt: v. 
Mohsin Ail (2). Itis true that in that case 
the Gourt expressed the opinion that there 
were certain exceptions to the rule that 
decrees upon such awards are not ap- 
= pealable. One such was said to be where 
the award was not an award at all, It was 
said that in the present case the two 
chosen arbitrators enlisted the services of 
two additional arbitrators, and that es 
under the terms of reference they had no 
power to do this, their award was no award 
in law. But it was admitted that the 
award was made and signed only by the 
two arbitrators originally referred to. These 
gentlemen were given very wide powers, 
and even if they called in two other per- 
sons to assist them, their award. could not 
be attacked on the ground that it was 
no awardatall. This case, therefore, differs 
from that contemplated by the Allahabad 
High Court, and is subject to the or- 
dinary rule,-which is that a decree in con- 
sequence of an award, to which the above 
quoted paragraph to Sch. II of the 
Oivil Procedure Code applies, is not ap- 
pealable. The appeal is, therefore, dismiss- 
ed under O, XLI, r. 11. 

Appeal dismissed. 


A. 

(1) 73 Ind. Cas. 436; 47 B.578; 44 M. L.J. 708; 
95 Bom. L. R. 588; A.L R.1923 P. C.-66; (1923) M. 
W. N. 598; 33 M. L. T. 419; 28 O. W. N, 397; 501. 
A. 824; (1923) A. Q. 480; 92 L. J.P. C. 163; 129 L. 
T. 168; 39 T. L. R. 253; 38 O. L. J. 130; L. R. 4A, 
(P, 0) 99 (P. O0). 

(2) 18 A. 422; A, W. N. (1896) 137 (F. B.). 





RANGOON. HIGH COURT. 
SEGOND OIvIL ArprraL No. 523 or 1928. . 
.March 6, 1929. 
Present:—Mr. Justice Otter. 
‘'MAUNG THA DUN-—-APPELLANT 
l VETSUS 
MA MAIEIN AND ANOTAER— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXI, 
r, 68-—-Application for removal of attachment—Suit 
by defeated party—Power of Court to decree costs of 
previous application. 
In a suit under O. XXI, 1.63, Civil Procedura 
Code, the Court is not precluded from awarding to 
the plaintiff, the costs which he had to pay to thea 


defendant in respect of the application for removal 


of the attachment. 

Sadu v. Ram (2) and Palneappa Chetty v. Maung 
Shwe Ge (3), followed. 

Raman Nair v. Haman Menon (1), dissented 
from. 


EMPEROR V, NGA PO SEIN GYI, 
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`. Second appeal. againsta decree of the 
District Judge, Thayetmyo, in Civil: Appeal 
No. 41-T of 1928. oe 
Mr.-Maung. Tin, for thé Appellant. 
Mr. Ba Thaung,-for -the- Respondents, 
JUDGMENT.—In ‘this case the respon- 


. dents made an unsuccessful application for 


removal of- an attachment levied by the 
appellant upon - certain property. - This 
application was dismissed with costs. They 
brought a regular suit under the provisions 
of O. XXI, r. 68, claiming-the costs paid: by 
them. in respect of this application for re- 
moval of attachment and also a declaration 
that the property was theirs. In that case 
they were successful and- got a decree for 
costs and got the declaration asked for. 
This decision was upheld-in the lower Ap- 
pellate Court. 

Before me the suggestion is that as a 
matter of law no decree for the costs of the 
respondents’: application for removal of at- 
tachmentcould have been - granted.’ The 
wording of O, XXI, r. 63 is relied on and the 
case of kaman Nair v.. Raman’ Menon (1) 
is relied on for the appellant, 

Two cases are relied on for - the -respon- 
dents, viz., Badu v. Ram (2) and Palneappa 
Chetty v. Maung Shwe Ge (3). In the for- 
mer of the two cases, it was said that the 
Court ought to lean strongly against multi- 
plicity of suits and the result of withhold- 
ing consequential relief was pointed out. It 
is true this case and thecase in the Upper 
Burma Rulings conflict with the Madras 
case relied on by the appellant but it seems 
to me that the reasoning underlying the 
Bombay High Court is irresistible. More- 
over in my view there is nothing in the actual 
wording of O: XXI,r. 63 which precludes the 
award of consequential relief in such acase. 
The appeal, therefore,must be dismissed 
with costs. 

A. Appeal dismissed, 

(1) 83 Ind. Cas. 89; A. L R.1995-Mad. or a 
06 


557; (1924) M. W. N. 757; 35M. L. T. 106, 
(2) 16 B. 608. 


(3) U. B. R, (1904-06) II, Civil Procedure Code, 4. 


` 





RANGOON HIGH COURT. 
ORIMINAL RererEscs No. 131 or 1928, 
February 7, 1929. 
Present:—Mr. Justice Carr. 
EMPEROR——PRETITIONER 
Versus 
NGA PO SEIN GYLalkas ISLAM—- 


l , RESPONDENT. 
Burma Expulsion., 


i 


of. Offenders Act (I af 19261 


+ 
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89; 2, 2 (B), 4~—-Burma Habitual Offenders Restriction 
Act (II of 1919), s.7—Person against whom order of 
restriction is passed, whether liable to be expelled— 
Jurisdiction of District Magistrate and High Court. 

Although a person who has not been convicted of 
any. offence but against: whom an -order under s. 7 
of the Burma Habitual Offenders Restriction Act, has 
been passed is an ‘offender’ within the meaning of the 
Burma Expulsion of Offenders Act and is liable to be 
-expelled:from Burma under s. 3.0f the said Act, 
the -Act provides no-machinery for the enforcement 
of that, liability and neither the District Magistrate 
nor: the High Court has jurisdiction to proceed 
against such a person unders.4 of the said Act. 


Criminal reference by the District Magis- 
' trate, Bassein. 

Mr.Gaunt (Assistant Government Advo- 
cate), for the Crown. ; 

JUDGMENT.—This is a reference 
made by the District Magistrate of Bassein 
-under -s.4 (4) of the Burma Explusion of 
Offenders Act, 1926. 

The respondent is a Bengali, Muhammadan 
by birth and has apparently lived in Burma 
for some 13 to 15 years. He has married 
a wife, who, on the mother’s side, is partly 
ef Burmese blood, and has apparently 
several children by her. Thus, by birth, 
he -is a non-Burman, but it may be that 
he has acquired a domicile in Burma; and, 
if that is so, he would not be a non-Burman 
within the definition ins.2 (A) of the Act 
referred to. , 

Before the District Magistrate the respon- 
dent admitted thathe wasa non-Burman, 
and the District Magistrate seems to have 
acted on this. But I am not prepared to 
accept such an admission as conclusive in 
a case of this kind. Being a non-Burman 
by birth, an ignorant person, such as the 
respondent, might very well admit that he 
was a non-Burman without knowing that 
any question of domicile is involved. 

On this question, therefore, I should 
have been obliged to return the proceedings 
for further enquiry, but for certain 
other considerations with which I will now 
deal, i 

The respondent, in 1926, was convicted 
of an offence of theft under s. 379 of the 
Indian Penal Oode, and was imprisoned 
for six months. But, for the purposes 
of the present case, that conviction is 
immaterial. He has not since been con- 
victed of any offence, but, on the llth of 
“October, 1928, an order of restriction was 
passed against him under s, 7 of the 
Burma Habitual Offerders Restriction Act, 
and it is this order which is the basis 
of the present proceedings and of the 
District Magistrate’s recommendation that 
the respondent be expelled from Burma. 
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Section 2 (B) of the Expulsion of Offenders 
Act contains the definition of an “offender” 
for the purpceses of that Act. Olauses 
(1) and (it) of that sub-section deal with 
certain convictions of offences. Olause (B) 
(iti) deals with orders under ss. Il» and 
110 of the Code of Criminal Prozedure and 
under analogous laws. Clause (iv) deals 
with an order or restriction under the 
Burma Habitual Offenders Act, and it is 
under this last clause that the respondent 
ee an “offender” as defined in the 

ct. ; 

Section 3 of the Act provides that any 
non-Burman who is an offender under the 
definition in s. 2 shall be liable to be ex- 
pelled from Burma, Section 4 then proceeds - 
to set out the manner in which an offender 
may be expelled; but sub-s. (1) of s. 4 is 
somewhat curiously worded. It reads :— 

“When an offender becomes liable by 
reason of his conviction of an offence to be 


-expelled from Burma under the preceding 


section, the District Magistrate of the dis- 
trict in which such offence was committed 
may call upon him to show cause why he 
should not be expelled.” 

The remaining sub-sections of this sec- 
tion deal with subsequeut ‘procedure. | 
Now, in sub-s. (1) the insertion of the 
words “becomes liable by reason of his 
conviction of an offence” is of consider- 
able importance. Referring back to the 
definition of an “offender”, we find that it 
is only under s. 2 (B) (4) and (7), that a 
person becomes an “offender” by reason of 


-& conviction of an offence. Under clauses 


(iii) and (tv) of that section, a person may 
become an offender not by reason of con- 
viction of an offence, for it is well-recog- 
nized law that orders under s. 118 of the 
Oriminal Procedure Code, or unders. 7 of 
the Burma Habitual Offenders Restriction 
Act, are not convictions of offences. 

The result is that the insertion of the 
words above-quoted in s. 4 (1) restricts the 
application of this section to persons who 
are offenders under s. 2 (B), cls. (7) and 
(iz), and that this section can have no ap- 
plication toa person who is an offender 
under els. (iti) and (tv) ofs. 2 (B), 

The result is that, although such offenders 
as the present respondent are liable under 
s. 3 of the Act to be expelled from Burma, 
the Act, in fact, provides no machinery for 
the enforcement of that liability. 

In my view, therefore, neither the District 


: Magistrate nor this Oourt has any jurisdic- 


tion to deal with the matter under s. 4 of 
the Act. It is impossible, therefore, for me — 
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to sel witha reference under sub-s, (4) of 
s. 4. 4 = 
_ The proceedings may be returned to the 
District Magistrate with a copy of this 
order. : 
4, Reference- returned, 
| 


RANGOON HIGH COURT. 
Szeconp Orvin, Appran No. 748 oF 1927. 
June 6, 1928. . 
Present:—Mr, Justice Baguley. 
MA THEIN KHIN— APPELLANT 
VETSUS | 


_ MA U BYU—RESPONDENT. 

Inmitation Act (IX of 1908), s. 5—Appeal—Sickness 
of appellant—Ezxtension of time—Principles. 

Though the period of limitation for preferring an 
appeal may be extended on the ground of- the appel- 
lant’s illness, the appellant is not entitled to add the 
days of his illness to the days of limitation like the 
days that are required for getting copies of the 
judgment, etc. — 

The period for filing an appeal expired on the 
3rd July. The appellant was ill for a week orso 
just before limitation expired. He:recovered on the 
6th July, but filed the appeal only on the 8th : 

Held, that the time for preferring the appeal 
could be extended till the 6th but: the appeal was 
barred, as it was preferred only on the 8th. 

A person is not bound to file ah appeal at she 
earliest possible moment, and extension of time 
cannot be refused to an appellant who is too ill to file 
the appeal on the expiry of the period of limitation 
merely on the ground that he could have filed zhe 


- appeal long before he became unwell. 


Second appeal against a judgment of the 
District Court, Toungoo, in| Civil ; Appeal 
No. 120 of 1927. | 

Mr. S. Ganguli, for the Appellant. 

Mr. P. B. Sen, for the Respondent. 


JUDGMENT.—The appellent had a 
decree passed against her on 2nd May, 1927. 


She wished to appeal and applied for copies’ 
taking two days to get them. Limitation’ 


for her appeal consequently, ended on 3rd 
July. She actually filed her appeal on July 
8 and it was dismissed as time-barred. 
Against this order of dismissal she now 
appeals. 

Her ground of asking forjexemption is 
thet she was ill, and the learned District 
Judge states that he is prepared to allow 
that she was ill for a week or'so, just before 
limitation expired, but he says that on this 
ground hecannot allow hèr exemption 
because she had 50 days or so: from the time 
of the passing of the decree until the date 
when she fell ill in whichjto file her ap- 
peal. I cannot regard this as a good reaso 
for refusing to allow an exténsion of time. 
A person is not bound to file an appeal at 
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the’ earliest possible momeñt; in this par 
ticular instance she had 62 days'at her dis- 
posal, including the time required for 
filing copies and she was entitled to the use 
of every one of them.’ ! 

In the present case, however, there is ano- 
ther delay to be explained. The appellant 
has produced a medical certificate, which 
is, on the face of it, in order, to the effect 
that she was ill for about a week from 25th 
June. The learned Judge says that he 
accepts this. The appellant herself says that. 
she. recovered sufficiently to go to Toungoo 
on SthJuly. There she meta friend, Mg. 
Win, the Sub-Divisional Judge's head clerk 
and asked if she could go to the District 
Judge's house to file her appeal. He told 
her thatit was useless to do so as she 
was already time barred, so, instead of 
coming to Toungoo again and applying to 
the District Judge, she went away to Pegu 
to consult her lawyer. 

Now it is quite clear from this that on 
6th July she was certainly able to file her 
appeal, for she had come to Toungoo to do 
so on the evening of dth July. Once a, 
person's time has run out they are entitled 
to no more delay at all. They are not entitl- 
ed to add the days of illness to the 60 days of 
limitation like they add the number of days, 
that are required for getting copies of the. 
judgment, etc. She could have putin her 
appealon 6th July. She might have done 
so on 5th July had she come by an earlier 
train. She did not actually putitin until 
8th July. This final delay is what in my 
opinion bars her. Even allowing her all 
the time possible and admitting that’ the 
learned Judge was wrong in saying that she 
ought to have filed herappeal before she 
got ill, that last two daysis fatal. I, there«. 
fore, confirm the decree of the lower Ap- 
pellate Oourt and dismiss this appeal with 


costs. 4 
A. Appeal dismissed, 


4 
A 


RANGOON HIGH COURT. . 
Orvin REGULAR No. 455 or 1928. 
November 30, 1928. 
Present:—Mr. Justice Chari. 

W. BANVARD—PLualnTIFF 
VETUS 
M. M. MOOLLA— DEFENDANT. 

Contract Act (IX of 1872), s. 80—Wagering con- 
tracts, legaltiy of—Collateral agreements, whether 
void—Cheque given to induce payee to refrain from 
poart ei as defaulter of Turf Club, Ka ks 

ility of. -- -" ; 


#916 


- . Contracts by way-of wager, though void to the ex- 
tent that no Court. will enforco them, are not 

.Jegal “and collateral agreements based on a wager- 
ing contract are not, on that account illegal. 


A. cheque given for inducing the person in whose 
favour the cheque is drawn to refrain from posting 
the maker of the cheque'as a defaulter under the 
‘tules of the Turf Olub, is not void or unlawful, 

- ` Leicester & Co. v. S. P. Mullick (1), relied on. 


Mr. Doctor, for the Plaintiff, 
- Mr. E. Maung, for the Defendant, 


JUDGMENT. — The facts of this case are 
` ‘perfectly clear. The defendant owed money 
‘to the plaintiff in respect of certain betting 
transactions . which apparently . took place 
at the end of November, 1927. Some time 
‘in: December the defendant having made 
default in payment of the amount due, 
except a sum of Rs. 600, the plaintiff 
began pressing him for payment and sent 
two of his assistants to get the money from 
‘the defendant. They apparently did not 
‘succeed, in getting anything from him, and 
some time about the third week of Dacember 
‘Abraham, one of the assistants 
of the plaintiff, went and told the 
defendant that unless he paid up his 
‘master the plaintiff threatened to post 
him. The defendant pretends that hedoes 
not know the rules of theTurf Club in 
‘this respect, but I have not the least doubt 
‘that he knows everything about them. The 
‘defendant thereupon gave a cheque post 
dated tothe 15th of January. On that day 
or on the next day he wrote to the plaintiff 
asking him not to present the cheque and 
promising to make payment of Rs. 1,000 
on the succeeding Friday and the balance 
‘in the succeeding month. The plaintiff did 
“not post the defendant as he could have 
‘done, and I am satisfied that the con- 
sideration for the passing of the cheque 
is the plaintiff's act in refraining. from 
posting him : before the Turf Club .and 
bringing him on the list of defaulters of 
the Turf Olub, which is the punishment 
inflicted in such cases. | i 


The next question for consideration is the 
legal question whether the plaintiff is 
eutitled to recover on the cheque in these 
circumstances, . It is alleged that the con- 
sideration for the cheque was an an illegal 
consideration. The cheque was given for 
a collateral purpose, namely to induce the 
-plaintiff -to ‘refrain from posting the 
‘“defendant,.and there is nothing in.s. 30 
£ of the Contract. Act which makes a: promise 
based on ‘such’ a‘ consideration illegal. n 


: “W, BANVARD v. H, M, MOOLLA. 
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the case of Leicester & Co. v. S. P. Mullick 
(1) the facts were somewhat'similar to the 
facts in this case. There a hundi was 
passed and the person in whcse favour 
the hundiwas passed had already reported 
to the Turf Olub; butagreed in consideration 
of the passing of.. the.. hundi ta withdraw 
his name and prevent him from being posted 
as a defaulter. In Hyams v. Stuart King 
(2), the facts were exactly similar to those 
in the present case, -the consideration 
there being a promise to refrain from 
declaring the giver of the cheque a 
defaulter. This was -held to be.a good 
consideration. The case in Leicester & 
Co. v8. P. Mullick (1), therefore, practically 
disposes of the defendant's contention, but 


‘Mr. E Maung, who appears for him, argues 
that. the Calcutta case proceeded more or 


less on the English decisions which 
themselves.were based upon a different Act. 
Some of the provisions of the -English 


“Gaming Act are undoubtedly different 


from the Indian Act, but the principlés 
applied are the same both in England 
and in this country. Asa mattsr of fact 
at page 447 in.. Leicester's case (1) the 
Caleutta High Court disposes of an argument 
based upon s.30 of the Indian Oontract 
Act’ that that Act makes agreements by 
way -of wager illegal. The learnad Judges 
of the High Oourt pointed out that the 
sectionsof the Contract Act make a wagering © 
contract void to the extent that no Court: 
will enforce such a contract and not 
illegal. The collateral agreement, therefore, 
based upon a transaction which was 
originally a wagering transaction is not on 
that account illegal. Lam, therefors, satisfied 
that there has been good consideration 
for the passing of the chequein that the 
plaintiff refrained from making any report 
ra ka the defendant to the Rangoon Turf 
Club. 

There will, therefore, be a dzcree for 


Rs, 2,200 and costs. ; ; 
|The above decree was confirmed in appeal by 
Heald and Mya Bu, JJ.—Hd.] 
A. Suit decreed. 
(1) i Ind. Cas. 498; 27 O. W. N. 442; A.I. R. 1923 
1. 4 


Cal. x 
(2) (1908) 2 K. B. 696; 77 L.J. K. B. 794; 9 LT. 
424: 24 T. L. R. 675. 
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; RANGOON HIGH CCURT. 
LETTERS Parent APPEAL No. 108 oF 1928. 
February 18; 1929. 
Present:— Justice Sir Benjamin -Herbert 
Heald, Kr., and Mr. Justice Mya Bu.. 


P. L. T, A, R.OHETTYAR Firu— 
APPELLANT 
versus 
MAUN GQ KYAING AND aNoTHER— 
RESPONDENTS. 


j kue Burma Town and Village Lands Act (Y oF 
1898), ss. 29, 84—Transfer of Properiy Act (IV+ of 
1882), 5. 41—Transfer of Government leasehold lana 

~—Transferor allowed to remain in possession of land 

and title deed—No mutation of names—Renewal of 
‘ lease in transferor’s name—Subsequent transfer— 
Estoppel of original transferee. 

Where a transferee of Government leasehold lande 
allowed the lands to remain in the possession of the 
transferor, did not apply for mutation of names and 
allowed the title deed to remain in the possession. of 
the transferor and the latter after obtaining a fresh 
lease of the site from the Government, transferred a 
portion of the same toa third person: 


Held (1), that, under the circumstances, the trans- - 


feree must be deemed to have allowed the transferor 
to remain as an ostensible owner with his consent: 

(2) that the ultimate transferee who merely looked 
at the renewed lease granted by the Government 
and at his transferor’s possession was not guilty of 
any default such as would deprive him of the rights 
given by s. 41, Transter of Property Act. 


Letters Patent: Appeal from the judgment 
_of the High Court in Oivil ‘Second Appeal 


"No. 722 of 1927, and reported as-116 Ind. 


-Oas: 470, 


Mr. Clark. for the Appellant. 
Mr. Kya Gaing, for the Respondents, 


JSUDGMENT.—This is an appeal 
‘from the judgment of a Single Judge of 
this. Court in Second Appeal No. 722 of 
1927, the Judge who passed the judgment 
‘having declared thatthe case is a fit one 
for, appeal. uader. ‘the provisionsof cl. 13 of 
the Letters Patent constituting this Oourt. 
“The short facts are as follows:— 

One Ma Gun held from Government a lease 
ofa holding of - town, land in Pegu' Town 
and transferred her lease of that: land: to 
-the present appellants by -registered deed 
but appellants never took any steps to have 
' their names entered in the rol! of town 
Jandsas transferees of the lease which re- 
-mained in therolls in the names of Ma Gun: 
Appellants then trensferred the lease to 
one Ma Thein Yin and Ma Thein Yin got 
“her name entered in the rolls as transferee 
of theleass. Inthe year 1923 Ma Thein Yin 
transferred the lease back to appellants by 
registered deed but appellanis did not 
“obtain possession: of the document of lease 


and did not get their names entered in l 
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the .rolls as transferees. — Subsequently 
Government decided to divide the -lands in 
that part ofthe town into house-sites and 
to lay out roads and Ma Thein: Yin as 
being the registered lessee was approached 
and agreed to surrender the lease and. to 
receive instead new leases for eight separate 
house sites into which part of the land 
covered by the original lease:was divided, 
the remainder of that land being reserved 
by Government for roads: Ma Thein Yin 
then transferred the, lease of one of the 
house sites to the present respondens Maung 
Kyaing and Ma Mya Kin by registered 
deed and respondents got their names en- 
tered inthe rolls as transferees of the 
lease. 

Appellants on the strength of the trans- 
fer of the original lease by Ma Thein. Yin 
to them sued respondents for possession of 
the house site. 

This Court found that appellants were 
estopped from asserting their title to the 
lease in favour of respondents because 
they failed to obtain the original lease 


from Ma Thein Yin orto get their names 


entered in the town lands rolis as transferees 
of that lease and because they stood by 
and allowed respondents to build a house on 
the land when they had notice that a lease 
in derogation fromtheir rights had been 
made by Government and had. been trans- 
ferred to respondents.” 

Appellants appeal from that deion on 
grounds that respondents were negligent 
in failing to enquire.into: Ma Thein Yin’s 
title, that in view of that failure respon- 
dents could not .be in the position of 
bona fide transferees for consideration 
without notice from an ostensible owner 
that there was no estoppel: against them, 
respondents had notice actual 
or constructive of their title, that if’ 
respondents had made proper enquiry 
they would have found that the land cover- 
ed by the lease transferred to them formed 
part of the land covered by the earlier lease 
which was in Ma Thein Yin's name and 
that they ought to have enquired’ how 
Ma Thein Yin came to obtain the subsequent 
leases of the house-sites, that Ma Thien Yin 
was not in fact an ostensible owner of 
the property and that the fact that.Ma 
Thein Yin was entered in the rolls as lessee 
of the lands was not due to their negligence. 

It is clear that if respondents had enquir- 
ed they would have found that the lease 
which Ma Thein Yin transferred to them 
was a lease recently made by Government . 


hee re ee 
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to Ma Thein Yin, and that if they had gone 
further they would have found that Ma 
Thein Yin was the registered lessee under 
- the original lease which covered those lands. 
There can, in our opinion, be no doubt that 
Ma Thein Yin was an “ostensible owner” of 
the property, but appellants’ main conten- 
tion is that she was not an ostensible owner 
with their consent, express or implied, or 
by reason of any default on their part. 
They say that the default was on the part of 
the Registering Officer or the Revenue 
Officer in charge of town-lands, because 
under s. 29 of the Town Lands Act it was 
the duty of the Registering Officer who 
registered the transfer of the lease by Ma 
Thein Yin to them to send to the Revenue 
Officer-a true copy of the entries in the in- 
dexes of the registration registers relating 
to the transfer. It is true that there was 
probably some default on the part of the 
Registering Officer or the Revenue Officer 
but the fact remains that appellants have 
allowed the lands to remain in Ma Thein 
Yin’s name since 1923. They could have 
applied at any time for mutation of names 
and the Act contains provision in s. 34 for 
such mutation. Further, in addition to 
allowing the lands to stand in. Ma Thein 
Yin's name, they allowed the title deed in 
the shape of the document of lease to re- 
main in Ma Thein Yin’s possession and 
they allowed Ma Thein Yin to remain in 
occupation of the land. It seems clear, 
therefore, shat Ma Thein Yin was ostensible 
owner of the propery by reason of their neg- 
lect to take the ordinary precautions which 
a transferee of a lease of town-lands ought 
to take and that their consent to Ma Thein 
Yin’s position as ostensible owner must be 
implied from their acquiesence and from 
their failure to take reasonable precau- 
tions. 

We are not satisfied that in the circum- 
stances of this particular case where the 
land had recently been laid out into house- 
sites by Government and leases had been 
issued by Government it would be reason- 
able to expect a transferee of one of the leases 
so issued to look beyond the lease itself, and 
in a ‘case like the present, where if he had 
made further enquiries, he would have 
found that his transferor who was in posses- 
sion of. the property at the time of the 
transfer, had prior to the issue of the lease 
transferred been in possession of the pro- 
perty under an earlier lease, that his transfe- 
ree was ‘the registered lessee under 
that earlier lease, and that she had actually 
remained in possession of the document 
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evidencing that earlier lease until the issue 
of the new leases, the transferee who looked 
merely at the lease recently issued by Go- 
vernment and at his transferor’s possession 
of the land was guilty of any default such 
as would deprive him of the rights given 
by .s. 41 of the Transfer of Property Act. 

We, therefore, see no reason to interfere 
and we dismiss the appeal with costs, ad- 
vocate’s fee for this appeal to be ten gold 
mohurs. 

A. Appeal dismissed. 


RANGOON HIGH COURT. 
Orvit MISCELLANEOUS APPLIOATION 
No. 66 of 1928. ` 
February 13, 1929. 

Present :—J ustice Sir Benjamin Herbert 
Heald, Kt, and Mr. Justice Mya Bu. 
MAUNG SHWE AN—APFLICANT 
yersus 


MA THE NU AND oTazrs—RESPONDENTS 

Vendor and purchaser—Unregistered sale-deed— 
Price paid and vendee put in possession—Suit for 
possession by vendor—Doctrine of part performance 
-Applicability of doctrine to India—Transfer 
of Property Act (IV of 1882), s. 54-—Civil Procedure 
Code (Ae 'V of 1908), s. 110. + 

It is settled law so far as the Rangcon High Court 
is concerned that an agreement to sell, which is 
inherent in the executien of & conveyance which was 
not registered, or in a report of an outright sale made 
by the vendor to the Revenue Authorities with a view 
to mutation of names, isa good defenc2 toa suit for 
possession of the property brought by thé legal owner. 
ip. 219, col. 2; p 220, col. 1.) 

Maung Myat Tha Zan v. Ma Dun (L, Maung Okkyi 
v. Ma Pu (2), Maung Shwe Hmon v. Maung Tha Byaw 
(3), Ma Ma E v. Maung Tun (4), Maung Tun Byu v. 
Maung Kya (5), relied on. 

The question whether this principle of law is 
applicable to India in view ofthe provisions ofs. 54 
of the Transfer of Property Act is a substantial 
question of law within themeaning ofs. 110, Civil 
Procedure: (ode, [p. 220, col. 2.] 

Mathura Kurmi v. Jagdeo Singh (6), distinguished. 

Mr. Ba Thein, for the Applicants. 

Mr. Anklesaria, for the Respondents. 

JUDGMENT.—Petitioner applies for 
leave to appeal to His Majesty in Council — 
against a judgment of a Bench of this Court 
which on appeal from a decree of the 
District Court of Amherst dismissing peti- 
tioner’s suit, affirmed the decision of the 
District Court. 

Petitioner valued the property which is 
the subject matter of the suit at Rs. 10,000 
when he first filed the suit and at 


Rs,13,000 when gave evidence, and itis not 
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suggested by the respondents that the 
value of the subject matter in dispute in 
the suit and in the appeal to this Oourt 
and in the proposed appeal to His Majesty 
in Council is less than Rs. 10,009, Peti- 
tioner claims that the proposed appeal 
involves a substantial question of law 
because, as he alleges, the judgment of 
‘this Court recognised as valid an oral 
transfer of immoveable property and such 
recognition contravenes the provisions of 

s. 54 of the Transfer of Property Act 
which provides that a sale of immoveable 
property worth Rs. 100 or more can be 
made only by registered instrument. 

In his original plaint, a copy of which 
(Ex. 12)is on the District Court's record, 
petitioner alleged that in 1909 by register- 
ed deed he made a simple mortgage ož 
the lands in suit in favour of one Ma Son 
and her two sons, San Ye and Tun Hla- 
ing, that in 1917 he put the mortgagees 
into possession of the lands on an agreement 
that the rents and profits should be taken 
by them in lieu of interest, and that.he 
was entitled to recover the lands from the 
mortgagees or their heirs and legal] repre- 
sentatives on payment of the original mort- 
gage money without interest. 

The defence was that the transaction of 
1917 was not, as petitioner alleged, a con- 
version ofa simple mortgage into a pos- 
sessory mortgage but was an outright 
transfer of the mortgaged properties to 
the mortgagees in satisfaction of the mort- 
gage debt. 

, Petitioner admitted that profits of ths 
lands were only sufficient or barely suffici- 
ent to pay the interest due onthe mort- 
gage and the Government revenue and 
that he allowed his brother Kya Baw to 
work the lands taking nothing from Kya 
Baw by way of rent or profits. It appear- 
ed from the official Land Records reg- 
isters that about 1915 a report of a transfer 
of the lands by petitioner to Kya Baw was 
made to the Revenue authorities and that 
in the registers for the year 1915-16 the 
lands were transferred from petitioner's 
name to Kya Baw’s name as owner, It 
appeared also from the official registers 
that in 1917 the lands were transferred 
‘outright by Kya Baw to San Ye and Tun 
Hlaing for Rs. 4,000 the transaction being 


reported tothe Revenue authorities as a- 


sale, that being the usual form of report 
in this country when mortgaged properties 
are transferred to the mortgagees in sa- 
tisfaction of the mortgage debt. There 
was some evidence that the petitioner 
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himself took part in this transaction, and 
although the trial Court rejected that 
evidence it must be remembered that in 
his original plaint petitioner himself said 
that it’ was he who transferred the lands . 
to the mortgagees. It seems clear, there 
fore, that petitioner took part in the trasac-~ 
tion cf 1917 and that that transaction instead 
of being, as he alleged,a mear putting of 
the moatgagees into possession under 
an agreement that they should 
take the rents and profits in lieu 
of interest was in fact intended to be an 
outright transfer of the lands to the mort- 
gagees in satisfaction of the mortgage debt. 
The only diference between this case and 
many, similar cases which come before this 
Oourt is that the person who made the 
transfer to ‘the mortgagees in this case, 
as shown by the entry in the Land Rec- 
ords registers, was petitioner's brother 
Kya Baw and not petitioner himself. But 
petitioner had admittadly allowed his bro- 
ther to deal with the lands as owner and 
had allowed them to stand in his brother's 
name as owner for several years, and on 
his own statement in the plaint he was 
a party to the transaction of 1917, In these 
circumstances the trial Oourt found that 
petitioner could not be allowed to repu- 
diate thé transaction of 1917 which was 
proved to bein intention though not in 
lawan outright transfer of the landsto the 
KAT BABONE in satisfaction of the mortgage 

ebt. l 

Petitioner appealed to this Oourbon the 
ground that the lower Court should not 
have recognised the transfers of the lands 
by him to Kya Baw and by Kya Baw 
to San Ye and Tun Hlaing because those 
transfers were not effected by register- 
ed deed. 
This Court said that petitioner's admission 
that he was a party to the transaction of 
1917, which was proved to have been an 
outright transfer in satisfaction of the mort- 
gage debt, debarred him from’ alleging 
that he was not bound by that transaction, 
and that although that transaction did not 
convey a good title to San Ye and Tun 
Hiaing, nevertheless it was a good defence 
to petitioner's suit to releem the property. 
That decision was based on a long line of 
decisions of this Court. that an agreement 
to sell, which is inherent in -the execu- 
tion of a conveyance which was not reg- 
istered, or ina report of an outright sale 
made.by the vendor tothe Revenue auth- 
orities with a view to mutation of 
names, is a good defence to a suit for 
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possession of the property ‘brought by the 
legal owner. That view of the law is 
settled so far as this Oourt is concerned, 
. by the Full Bench cases of Maung Myat 
“Tha Zan v. Ma Dun (1), and Maung Ok 
Kyiv. Ma Pu (2), and has been adopted 
in numerous cases of which the follow- 
ing are. examples, namely, Maung Shwe 
Hmon: v. Maung Tha Byaw (3). MaMa 
Ev. Maung Tun (4) and Maung Tun Byu 
v. Maung Kya (5). 

-« Petitioner's learned Advocate asks us ta 
give.leave to appeal to his Majesty in 
Oouncil-on the ground that all those cases 
have .been wrongly decided in that they 
recognise as, valid transfers which are de- 
clared by s. 54 of the Transfer of Property 
Act to be invalid. 

. Respondent’s learned Advocate refers us 
to the case of Mathura Kurmi v. J agdeo 
Singh (6) as laying down that the applica- 
tion of well-defined legal principles to a 
particular set of facts doesnot raise any 
question of law which can fairly be des- 
cribed as substantial, but in quoting that 
case the learned Advocate has omitted cer- 
tain important words, The Bench quali- 
fied the generality of the statement quoted 
by the words “in these circumstances” the 
circumstances in that case being that the 
matter had been agitated time and again 
before- their Lordshipsof the Privy Ooun- 
‘cil, who had. repeatedly laid down the law 
in the sense in question. In the present 
case the law does not seem ever to have 
been laid down by their Lordships of the 
Privy Council. There are certain cases in 
which their Lordships have dealt with 
semewhat similar points, namely the. cases 
_of Immudipattan Thirugnana Kondama 
Naik v. Periya Dorasami (7), Mahomed 
Musa v. Aghore Kumar Ganguly (8)-and 


“ 


. (1) 8l Ind. Cas. 857; 2 R, 285; A. I, R.1924 Rang. 
214: 3 Bur. L. J. 78 (F. B.). 
(2)99 Ind. Oas. 519; 4 R. 368; 5 Bur. L. J. 145; A. 
I” R.1927 Rang. 33 (F. B.). l l 
(3) 72 Ind. Cas. 6; 11 L.B, R. 462; A. I. R. 1923 
Rang. 125. l B eit 
, (4) 84 Ind, Cas: 517; 2 R. 479. 3 Bur. L.J. 214; A. 
Rang. 119. 
R 6) 98 tnd. Oss. 669; 3 R. 608; A. I R. 1996 Rang. 81. 
-' (6) 107 Ind. Cas. 33; 50 A. 208; 25 A. L. J. 970; A. 
28 All. 61. ; 
= a y M. 377; 28 I. A. 46; 5 O. W. N. 217; 7 Sar. P. 
e P. O.). 7 
a A a 930; 42 ©. 801; 17 Bom. L. R. 420; 
‘21 0, L. J. 231: 28 M. L. J. 548; 19 O. W.N. 250; 13 
.A. L. J. 229; JIM. L. T.. 143; 2 L, W. 258; (1915) M. 
AV. N.-621; 42 I. A. 1 (P. 0). » 
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Maung Shwe Goh v Maung Inn (9) but in, 
those cases,as was pointed out in the case 
of Maung Myat Tha Zan v Ma Dun (1) the 
question of precise effect of the provisions 
of s. 540fthe Transfer of Property Act 
was not material to the decision. In these 
circumstances we are unable tc hold that 
the decision in Mathura Kurmi v. Jagdeo 
Singh (6) case applies to the facts. of the 
present case. l l 

-The question whether. the cases in this 
Oourt. mentioned above and similar cases 
decided in the other High Courtsof India 
were rightly decidedis clearly a question 
of law and in view of the number of such 
cases occurring in this country and. the 
importance of the legal principles involved 
it seems to us to be a materigl question 
of law. < ; 

We therefore, grant a certificate that as 
regards amount or value and nature the 
case fulfils the requirements of s. 110 of 
the Code. 

Oosts in respect of this application will 
abide the final decision of the appeal. 
Advocate’s fee in this Court to be five 
gold mohurs. 

A. Leave granted . 

(9) 38 Ind. Cas. 938; 44 I. A. 15; 21 M. L. T. 18; 15 
A. L. J. 82; (1917) M. W, N. 117; 32 M. L J. 6; 23 0. 


L. J. 108; 19 Bom. L. R. 179; 210. W. N. 500: 5 L. W. 
532; 44 0. 542; 10 Bur. L. T. 69 (P. 0), 





RANGOON HIGA COURT. 
FULL BENCH. 
Civit Rerergence No. 8 of 1928. 
March, 5, 1929. 
Present:—Sir Guy Rutledge, Kr., 
Ohiet Justice, Mr, Justice 
A Maung Ba and Mr. Justice Brown. 
Me. BLACKMORE, E; W.—Patitionze 
VETSUS 

Mrs. BLAOKMORE, NORA AND ANOTHER— 
l - RESPONDENT. 

Divorce Act (IV of 1869), s. 2, as amended by Act 
XXV of 1926—Jurisdiction of diverce Court— 
Domicile in India, necessity of—Conrdonation of 
adultery, effect of—Subsequent desertion, whether 
revives right to obtain divorce. 

Under the Divorce Act, 1869, as amended by Act 
XXV of 1926, the District Court has jcrisdiction in 
matters of divorce only in cases wher2 the parties 
to the marriage are domiciled in India at the time 
when the petition is presented. 

Condonation of past matrimonial offences is im- 


pliedly conditioned upon the future gcod behaviour 


of the offending spouse. If after condonation, the 
offences are repeated, the right to make the condoned 
offences a ground for divorce revives and to constitute 
revival of the condoned offences, the offending spouse 


4 


io, 


119 I. 0.1929 : BLÄOKMORE V. BLACKMORB.GORA: |° - PE 
need not be guilty of offencès of thè same charactè no definite . allegation of adultery ‘with: 
as that condoned; any misconduct is sufficient which him ae 
indicates that the condonation was not accepted in i i a P 
good faith and upon the reasonable conditions im- The respondent in her. written state-. 
plied. : fae ment denies. the charge of adultery. She 

has since, however, admitted that the - 


Moreno v. Moreno (1), followed. 


Subsequent desertion is, therefore, a sufficient foyrth: child. is. not by her husband. The: 
ground for making a previous act of adultery a Dr ke ajah y : “aL. 
ground for divorce even though the adultery had District Judge has held that adultery with `, 


been temporarily condoned, : the .co-respondent has not been proved. 
Case referred by the District Judge, but that itis clear that she had previously. : 
Mandalay, for confirmation. committed adultery with others in India.. 


JUDGMENT:.—The District Judge, and that she has subsequently been. 
Mandalay, has passed a decree for dis- unfaithful in Mandalay. Although there. 
solution of marriage in favour of one was a-.temporary condonation of these 
Earnest Walker Blackmore against Mrs. matrimonial.effences, the subsequent deser- 
Nora Biackmore, and has referred the pro- tion revived the offences, and he there-. 
ceedings to this Court for confirmation. fore, gave a decree for divorce. 

The proceedings were taken under the The learned District Judge has dealt 
Indian Divorce Act and by s.2 of that with the facts at some length in his. 
Act as amended by-Act No, XXV of 1926 judgment and we agree with him generally 
the District Court only has jurisdiction thereon. There is..certainly no proof of 
in cases where the parties to the marriage adultery with the co-respondent, It is 
are domiciled in India at the time when admitted, however, that-the fourth child 
the petition is presented. Of the parties who was born in Bombay in about June, 
to the marriage. in this. case, the 1927, isnot the petitioner's child and in 
petitioner was born in England and the a letter, Ex. H, dated the 16th April, 1928 
respondent at Allahabad. l the respondent wrote:—“'Since leaving 

The -petitioner says that he has been you -on the 24th of December, | have been 
with the Indian Army since 1913, thas unfaithful to’ you, having committed 
is, for some 15 years;that he is domiciled adultery with a certain person. This took 
in India and that he has no intention place in January, while living atthe Grand 
ofreturning to England, andthe respond- Hotel." The petitioner has also given oral 
ent also says that.she intends settling in evidence as to alleged admission by the 
India and does not mean to go back to respondent.to him.. The ‘respondent says 
Ireland or Britain. The parties have that.she wrote this letter because at that, 
certainly been residing in India ever time she wished him to divorce her, and that. 
_ since their marriage in the year 1918 and the-statementin it'as to her- committing. 
we' see -no reason why we should not adultery is not true. But this. does not’ 
accept their. statements that they hava sound very convincing and -we. accept ‘the. 
made India their domicile. The District District Judge’s conclusion that adultery 
Court, therefore, had jurisdiction in ths’ with some person unknown’ in Mandalay: 
matter. was proved. K a 

The petition filed by the petitioner sets The respondent left the petitioner four 
forth that- thé parties were married in days before he filed his petition and ‘has 
1918 and have three children. A fourth lived apart from him ever since.. This does 
child was born to the respondent but not seem to have been with the consent of 

the paternity of that child is denied by the petitioner. In the case of Moreno. v. 
the petitioner. In December, 1927, tha Moreno (1), Mookerjee, J., remarks:—‘‘ We 
respondent left the petitioner who was may then treat it as well settled that.con- 
then-in- Rangoon and went.to Mandalay. donation of .past matrimonial offences. is 
She- has admitted - committing adultery impliedly conditioned upon the-future good. . 
“ there witha- person unnamed.: Later.on behaviour of the offending spouse, and it - 
the petitioner was transferred to Mandalay., follows that ifafter condonation, the offences 
and: the parties lived togetheragain from are repeated, the right to make the condoned 
the 19th of April, 1928. They remained offencesa ground for divorce revives ; to 
under the same roof until ‘the. 8th July constitute revival of the condoned offences, 
when the-respondent left the - petitioner the offending spouse need not, however, be 
taking herchildren with her. The petition guilty ofoffences of the same character as 
further sets forth that-the petitioner has that condoned; any misconduct is suffici- 
reasons to suspect, the respondent's relations (1) 57 Ind. Cas, 216;47 O. 1068 at p, 1075; 310. L, 
with the co-respondent, ; buits. he. makes J.435. °°. || a. l 
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ent which indicates that the condonation 
was not accepted in good faith and upon 
the reasonable conditions implied.” 

We agree that in the present case the de- 
Sertion was a sufficient ground for making 
the previous allegation of adultery a ground 
for divorce. Neither of these adulterers 
has been joined as co-respondents in the 
case, but with regard to the offence in 
Mandalay, it is clear that the name of the 
&dulterer is unknown to the petitioner, and 
Cannot be found out by him. That being 
So, the petitioner has a good ground for 
being excused by the Court unders. 11 of 
the Act from naming this adulterer‘ 

There is no suggestion of collusionin this 
case and we think the decree for divorce 
is justifiad. We accordingly confirm the 
decree, 

A. Decree confirmed. 


——— ss —— 


RANGOON HIGH COURT. 
Snoonp Civit APPRAL NO, 538 or 1928. 
May 1, 1929. 

Present :—Mr. Justice Ohari, 

MA SAW TINT AND OTHERS—APPSLLANTS 
DETSUS 
ABDUL BARI AND OTHERS-—RESPONDENTS. 

Burden of proof—LEvidence on both sides taken— 
Question of onus becomes immaterial-—-Civil Procedure 
Code (Act V of 1908), s. 1l—Mortgage decree— Auction- 
purchaser, whether bound by findings in mortgage 
suit, . 

: Where both sides have adduced all their evidence 
the question of burden of proof becomes immaterial. 

Oditer.—A person purchasing at a Court auction 
in execution of a mortgage decree, in a sense re- 
presents the mortgagee and the mortgagor and is 
bound by the findings in the mortgage suit. 


Mr, J. N. Surety, for the Appellants, 

Mr. 5. Gangult, for the Respondents. 

JUDGMENT,—Tuisis a second appeal 
from asuit in which appellants sought 
declaration that their house was not the 
house. in respect of which there was a 
mortgage executed by one Abdul Bari in 
favour of Nilambay. The appellants were 
‘the purchasers cf a-house from Abdul 
Bari, The mortgagee Nilambar filed a 
suit on his mortgage and in that suit he 
made the purchasers defendants, In the 
written statement not a word was said 
about the property being different and the 
suit was defended on the assumption that 
the house purchased by the defendants 
was the house mortgaged to. Nilambar, 
The first question which the learned Judge 
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of the trial Court and the learned Judge 
of the lower Appellate Court had to con- 
sider was whether the findings in the 
mortgage suit were res judicaia in the 
present suit. The trial Judge held that 
there was no question of res judicata. The 
auction-purchaser was not a party to the 
mortgage suit. The soundness of this 
finding was accepted by the learned Judge 
of the lower Appellate Court. The deci- 
sion is open to doubt, because ths auction- 
purchaser ina sense represents the mort- 
gagee and the mortgagor. It may, -there- 
fore, be argued that he is claiming under 
the judgment-debtor, and that the decision 
in the previous case bound him in that 
capacity just as if binds the others who 
were personally parties to the suit. The 
question did arise between an auction- 
purchaser in execution of a money decree 
and the landlord of a holding, and it has 
been held that such an auction-purchaser 
claimed under the judgment-debtor for 
the purpose ofs. 11, Civil Procedure Oode 
and that a finding between the judgment- 
debtor and another person as to the area of 
the land is binding on the euction-pur- 
chasers: see Kali Dayal v. Umesh Prasad 
(1). Whether the finding of the lower 
Oourtson the question of res judicata is 
right or wrong there can be no doubt that 
this appeal does not lie. There are con- 
current findings of fact and the only point 
of law urged by the learned Advocate for 
the appellants is that the burden of proof 
was wrongly placed. This ground was also 
urged before the lower Appellate Court 
and the learned Judge of tha: Court rightly 
pointed out, that after all the evidence 


had been taken no question of burden 


remained. The other point urged is that 
the difference between the: two houses is 


' obvious on the face of the document. It 


may or may not beso, but the difference 
may be explainable by thefact that the 
persons whose names were given as the 
owners of the adjacent properties may be 
successors-in-title to the persons whose 
names are given in the other document 
and that the road on the Eastern side 
might have been made after the descrip- 


tion was given. It is, however, unneces- 


sary to consider all these points, because 
I have no doubt that on the materials 
before them both the lower Courts have 
come to the correct decision and as the 
decision is not contrary to law or any 
usage having the force of law the appeal 


(1) 65 Ind. Oas. 266; 1 Pat. 174; (1922) Pat. 33; 
A. I. BR, 1922 Pat. 63; 8 P. L. T. 506. ` ! 
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is bound to fail. I therefore, dismiss the 
appeal with costs in favour of respondents 
Nos. 2 and 3. The Advocate for’ respond- 
ent No.1 has withdrawn and even if he 


had not done so, respondent No.1 would 
not be entitled to any costs. 


A. Appeal dismissed., 


RANGOON: HIGH COURT, | 
OURIMINAL Revision No. 389-a or 1929, 
< May 3, 1929. — 
Present :—Mr. Justice Heald, 
EMPEROR—Appticant 
VErSUS 
NGA PO SEIK—Aocousnp. 

Burma Excise Act (V of 1917), ss. 80 (a), 87— 
‘Country liquor’, meaning of—Duty of prosecution to 
specify kind of liquor—Offence under s. 37, essentials 
of—Alteration of offence under s. 80 (a) to offence 
under s. 87, legality of—Possession of less than ong 
quart country liquor, whether punishable. 

“Qountry liquor” is a generic term which can be 
equally applied to tart, country spirit, and country 
alcoholic liquor other than spirit. In excise cases, 
it is always necessary to distinguish between these 
different kinds of country liquor and specify which 
particular kind is involved in the case, as the 
quantities of each of these different kinds of alcoholic 
Dane which may be possessed without a license 

er. 

In order to establish an offence under s. 37 of tke 
Burma Excise Act, it is necessary that the guilty. 
knowledge or belief, which is an essential ingredient 
of the offence should be included in the particulars 
of the offence stated to the accused and proved at 
the trial. 

An illegal conviction under s, 30 (a) ofthe Burma 
Excise Act cannot be altered toa conviction under 
5. 37 of the Act when the accused has not been 
called upon to answer a charge under that section. 

Possession of less than one quart of liquor is 
not punishable under s. 30 (a) of the Burma Excise 
Act, whether the liquor involved is country spirit or 
country liquor other ‘than spirit. . 

Oriminal: revision from an order of 
the Township Magistrate, Myanaung, 
in Criminal Regular Trial No. 114 of 1928. 

JUDGMENT.—In this case, the accus- 
ed has been convicted of an offence under 
s. 30 (a) of the Burma Excise Act for tae 
possession of half a quart of “country 
liquor" and an empty bottle with the smell 
of “ country liquor.” ; 

“Qountry liquor” is a generic term 
which can be equally applied to tart, 
country spirit, and country alcoholic liquor 
other than spirit, ż.e., country fermented 
liquor. 
sary to distinguish between these different 
kinds of: country liquor and specify which 
particular kind is involved in the case, as 
the quantities of each of these different 
kinds of alcoholic liquar which. may be 
possessed without a license differ, vide 
Excise Department Notification No. 61, 
dated the lth June, 1928, reproduced as 


> 
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Tn ‘excise cases, it- is always nec3s- - 


< B25 
item 261 of the correction pamphlet to the | 
Burma Excise Manual. < 
In this case the accused admitted posses- 


sion of the liquor seized and pleaded that 
he had kept it for the purpose of a pro- 


. pitiatory offering to the Nats’ according to 


the Karen custom, As almost invariably 
country spirit is used for this purpose, 
the liquor involved:in this case may be pre- 
sumed to have been of that variety.. 

But whether the liquor involved was 
actually country spirit or country alcholic 
liquor other than spirit, the quantity seized 
which was less than one quart, was within 
the limits for possession prescribed for 
either of those kinds of liquor in the Excise 
Department Notification mentioned above. 
Hence no conviction under s. 30 (a) of the 
Excise Act could be had in respect of it. 

But if the accused was in possession 
knowing or having reason to believe that 
the liquor was obtained from an . illicit 
source, he would thereby commit an offence 
under s, 37 of the Act. In order to establish 
an offence under s. 37 it is necessary that 
the guilty knowledge or. belief, which is 
an. essential ingredient of the offence should 
be included in the particulars of-the offence 
stated tothe accused and proved at the 
trial. On this point the Magistrate is re- 
ferred to para. 783-A, Burma Courts Manual 
added by item 19 of Circular No. 5. This. 
guilty knowledge or belief was not, however 
alleged in the particulars of the offence . 
stated to the accused, nor proved at the 
trial in this case. The conviction under. 
s. 30 (a) was obviously illegal. It cannot be 
altered toa conviction under s. 37 as the 
accused was not called upon to answer a 
charge under that section. The conviction 
and sentence are, therefore, set aside and the 
fine paid must be refunded to the accused, 

A. ` Conviction set aside. 





‘RANGOON HIGH COURT. 
First Oivit APPRAL No. 66 oF 1929. 
May 6, 1929. 

Present:—Mr. Justice Brown. . 

A. R.S. SUBRAMANIN OCHETTYAR— 

APPELLANT `` `’ 
VETSUS 
K. MOSES— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s: ll— 
Application for execution—Intentional omission to 
claim interest—Amount paid up—Subsequent applica- 
tion claiming interest--Res judicata— Waiver. 

A decree-holder cannot be allowed to put in an ap- 
plication for execution stating thata certain sum was 
due under the decree and when that amount is paid 
up, to putin another application for'execution asking 


for a-further sum, 
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Where a decree-holder, though he was aware of 
the fact that interest was due, deleted the claim for 
‘interest from his application for execution as he 
had no materials at the time for calculating the same 
and, when the amount claimed under the petition 
was paid up, put in another petition asking for the 
interest which he had omitted in the previous appli- 


cation : 
Held, that the claim for interest was barred. 


First appeal against the judgment of 
the Small Cause Court Judge, Rangoon, in 
Oivil Suit No. 4144 of 1927. 

Mr, C. K. Tambe, for the Appellant. . 

Mr. P. B. Sen, for the Respondent, 

J UDGMEN T.—On 2nd September, 1927, 
the appellant Chettyar obtained a decree 
against the respondent for the sum of 
Rs. 1,704-8-0 with costs. He received to- 
wards satisfaction of this decree a sum of 
1,800 by instalments paid out of Court. On 
13th December, 1928, he filed an appli- 
cation in execution for the arrest and 
imprisonment of the judgment-debtor. 
According to the statement of claim in that 
application filed by him, the amount still, 
due under the decree was Rs, 165-8-0. This 
sum was paid into Oourt by the judg- 
ment-debtor, and the case was closed on 
8th January. On 17th January,the appel- 
lant filed a further application again asking 
for the arrest and imprisonment of the 
judgment-debtor. Inthis application he 
claimed that a sum of Rs, 101-6-3 was due 
under the decree as interest accrued since 
the date ofthe decree. The trial Judge 
noted on this application: 

“In former application, interest inserted 
andthen scored out. That amounted to 
waiver. Judgment-debtor satisfied the full 
claim in that application. This application 
is dismissed. Let full satisfaction be enter- 
ed up.” 

The appellant then ‘filed a review ap- 
plication in the Small Cause Court, in 
which he stated thatthe scoring out of the 
interest-was done by-a clerk of. the Court. 
This application was rejected and he then 
came to this Court on appeal. He has 
filed an affidavit to the effect that when he 
filed‘the first application, in execution he 
did ask the Advocate’s clerk to enterinterest 
in the application’ The'clerk of the Small 
Cause Court, however, suggested that inte- 
“Test would not be allowed without a detailed 
statement.. and.scored out - the figures 
Rs. :101-6-3 put againstinterest, ‘There was 
originally’. an entry of this interest on 
first. application,. but that was scored out 
and. .as:finally .presented thé application 
-.ghowed the: atnounts..decreed . and costs. 
The whole of this was--entered as 
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Rs. 1,965-8-0. The decree was shown to 
have been satisfied in part to the extent of 
Rs. 1,800 and 165-8-0 was shown as the 
balance. It is admitted before me that 
when the application was filed, the figures 
for. the total were entered. That being 
so, it is quite clear that ths person, 
who drewup the statement finally, did 
not intend that interest should be entered 
therein, as the corrected figurss do not 
allow anything for interest. It may or may 
not be thecase thatthe claim fcr interest 
was deleted at the suggestion of the Oourt 
clerk, but deleted it was, and the deletion 
was accepted by the petitioner, In accord- 
ance with the provisions of O. XXI, r.-11, 
cl. (2), Civil Procedure Code an- applica- 
tion for the execution of a decree must 
show amongst other things. the . interest 
due under the decree. The application is 
supposed to be a complete application. It 
would quite clearly be very inequitable 
that a decree-holder should be able to put 
in an application stating that a certain 
sum was due under a decree and asking 
for the arrest of the judgment-debtor, 
under that application and when that 
amount is paid up, putin another applica- 


‘tion asking for a further sum. The general 


principle of res judicata applies-to execu- 
tion proceedings,-apart from the vrovisions 
of s.-11, Oivil Procedure .Code. Ii. -the 
decree-holder- wished to claim interest he 
clearly could have -done so, in his’ first 
application. By failing to do so, he must 
be deemed.to have waived his- claim to in- 


terest. It is not his.claim. now that he 


did not know interest. was due at the time: 
What he says now merely amounts to 
this. 

“I did know the interest was due, but 
I had notimmediately before me material 
for calculating it and I therefore preferred 
to file an application with the interest 
omitted.” 

This is an entirely unsatisfactory ex- 
planation. The calculation of interest was 
a simple matter, which could be done 
very quickly, and certainly need not have 
taken the month which elapsed between 
the filing ofthe first application and the 
second application. Iam of opinion that 
the application to execute the decree for 
interest has been rightly refused. I dis- 
miss this appeal with costs. ` ; 

A. Appeal dismissed, 
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LAHORE HIGH COURT. 
Szoonp Civin APPBAL No. 2765 of 1928, 
March 6, 1929. 

Present:—Mr. Justice Dalip Singh. 
. ROSHAN——PLAINTIFF—ÅPPELLANT 
TErsus 
NIGAHIA AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Mortgage—Decree for redemption—Hxecution barred - 
by time—Second suit for redemption, competency . 
of—Second suit for possession on basis of decree 
and judgment, bar of—Civil Procedure Code (Aet V 
of 1908), $. 47. 

Where 2 decree-holder in a suit for redemption 


“ has paid the money and obtained a final decree, the 


relationship of mortgagor and mortgagee becomes, 
merged in the final decree and a second suit for 
redemption is not maintainable. 

Danpat Mal v. Jhaggar Singh (1) and Shibbu Mul 
v. Paira Singh (2), distinguished. 

Nor canin such a casea second suit for posses-. 
sion of property on the basis ofthe judgment end 
decree in the previous suit lie, as such a suit is 
barred by the provisions of 8. 47, Civil Procedure 
Code. 

Lakhrant Kuar v. Dhanraj Singh (8), not fol- 
lowed. 

Second appeal from a deeree of the 
District Judge, Ludhiana, dated the 21st 
September, 1928, affirming that of tne 
Subordinate J udge, Fourth Olass, Samraia, 
dated the 13th February, 1928. 

FAOTS.—The facts of this appeal are. 
as follows :— 

Oo 9th January, 1923 a preliminary “ 


' decree was passed in favour of the plaint- 


~~ 


iff for redemption of certain land on pay- 


ment of Rs, 300. The plaintiff paid the 


amount within the fixed period and a 


‘final decreein his favour was passed cn 


‘10th May, 1923. The plaintiff then applied 
‘for execution of the final. decree but the 


application was held to be barred by time. 


Thereafter the plaintiff brought the present 


i Singh (1), 


suit for redemption of the same land 


“again. Both Oourts dismissed the suit on 


the ground .that no such suit now lies. 
Mr. M. M. Tufail, for the Appellant. 
Mr. Dev Raj Sawhny, for the Respondents, 
JUDGMENT. . 

Dalip Singh, J.—(After stating the 
facts). Counsel for the appellant relies on the 
Full Bench case, Danpat Mal v, Jhaggar 
That case lays down that the 
principle of Shibbu Mul v. Paira Singh (2) 
ja to be followed. I find in the Pe a 
of Mr. Justice Plowden that the reason . 
for allowing a second suit for redemption - 
is thatif a decree for redemption is not 
fulfilled, all that happens is that the decree ° 
becomes ana but there is no 


@ a6 P; R, 1671, 
16 


a 
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merger of the relationship existing ` be- 


tween the parties in a final judgment of 
the Court. From this reasoning it would 


' follow, as indeed is implied at page 226, 


that where the decree-holder i in a suit for 
redemption has paid the money, it is 


‘possible to: contend that a second suit will 
“not lie. 


-In the present case, the decrée- 
holder had paid the money and the final 
decree for possession was passed in his 
favour. It is, therefore, clear that the 
relationship of mortgagor and mortgagee 
had merged in the final judgment and 
hg and no second suit for redemption 
ies. -> 
It is further contended on the authority 
of Lakhrani Kuar v. Dhanraj Singh (3) 
that à second suit lies for possession on 
the basis of the judgment and decree. in 
the previous suit. This ruling is a Single 
Bench ruling of a learned Judge ‘of 
Allahabad High Oourt. Our own .Court has 
however, repeatedly held-that s. 47 bars any 
such suit. I am not. prepared to dissent 
from the judgments of our own Court and 
I repel this objection. 

The appeal fails and is dismissed with 
costs; 

1 note that the cross-objections were not 
pressed and are dismissed. 

R. L. Appeal and Cross-objections 


- - dismissed. 
-- (3) 32 Ind, Gas..634; 14 A, L. J. 102. 





LAHORE HIGH COURT. 
MISCELLANEOJg8 SeconD OIVIL APPEAL 
No. 1060 oF 1928, 
April 15, 1929.. 
Present:—Mr. Justice Jobnstone, , 
SANY MAL-—DECREER- HOLDHR— 
` APPELLANT. 
versus 
- LAMBU AND ANOTSER—~~J ODGMENT- 
Destors—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. GO 
‘Agriculturist , meaning of--Letting out of land, effect 


Q 
Ah 


Where a person has tilled his “land for years, he 
must be deemed tobe an agriculturist within the 
meaning of s. 60, Civil Prosedure Code, and his 
merely temporary letting out of the land will 
not destroy his status as an agr iculturist. 


Miscellaneous second appeal tow an 
order of the Additional District Judge, 
Hoshiarpur, dated thé 12th J anuary, 1928, 
reversing thatofthe Subordinate Judge, 
Fourth Class, aay dated the Lth 
November, 1927 


“226 
Mr. J. R. Agnihotri, for the Appellant. 
Maulvi Ghulam Mohy-ud-Din, for the 
Respondents. 

JUDGMENT.—The short point for 

decision in this appeal is whether or not the 
respondents are agriculturists within the 
meaning of s, 60, Oivil Procedure Code, 
and whether in consequence their residen- 
tial houses are exempt from attachment. 
The Courts below have differed on this 
question. 
“The respondents are Gujars and it is 
common ground that up to 1926 they 
cultivated their’ land. In the Khasra 
Girdawari of 1926-27 they are shown to 
have let out their land on chakota and have 
been plying carts. Reliance has been 
placed by the appellant's learned Counsel 
on Bawa Gurbakhsh Singh v. Ghulam 
Qadir (2) and some other authorities. It is 
clear in the present case that the respond- 
ents have for years tilled their land and it 
cannot be held, with reason, that their 
temporary letting out of the land destroys 
their status as agriculturists. They still 
have cattle and there is nothing to show 
that they are now owners of land and 
nothing more. I see no reason to interfere 
with the finding of. the lower Appellate Court 
that the respondents are agriculturists for 
the purpose of s. 60, Civil Procedure Code, 
and I dismiss the appeal with costs, 

B, L Appeal dismissed. 

(1) 47 P, R. 1897, , e 


LAHORE HIGH COURT, 

Orviıu Ruyr3i0n PETITION No. 38 or 1929. 

March 20, 1929, 
Present: —Mr. Justice Jai Lal, 
MULK RAJ—Atorion-PuRcHasur— 
_ PETITIONER 
: Versus 
Musammat KISS1—J upeament Divion— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 47—Dis- 
pute between judgmeni-debtor and decree-holder 
auction-purchaser—A ppeal, 

A dispute between an auction-purchaser and the 
judgment-debtor even if the former be the decree- 
holder is not a dispute between the’ judgment- 
debtor and the decree-holder relating to the satisfac- 
tion, discharge or execution ofthe decree and is not 
within the purview of s. 47, Civil Procedure Code. 

Chotha Ram v. Karmon Bai (1), Brij Lal v. Durga 
(2) and Bhagwati v. Banwari Lal (3), followed. 

Ramabhadra Naidu v, Kadiriyasami. Naicker (4) 
distinguished, . ,; 
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Petition for revision of an order of 
the Senior Subordinate Judge, Amritsar, 
dated the 12th June, 1928, affirming that of 
the Subordinate Judge, Fourth Olass, 
Amritsar, dated the 8th February, 1928. 

Mr. L. C. Mehra, for the Petitioner. 

Mr. Nihal Singh, for the Respondent. 

JUDGMENT.—~The petitioner, who isf 
the decree-holder, purchased the property 
of his judgment-debtor in an auction-sale 
in execution of his decree and wgs granted . 
the usual certificate of sale. When, however, 
he applied to be put in possession of the 
property purchased, the judgment-debtor 
objected that only the materials of the house 
were sold to him and not tha site on 
which the house stoid. This objection was 
allowed by the Executing Oourt, who 
directed that possession of the materials 
alone be given tothe auction-purchaser. 
Against this order an appeal was preferred 
to the Senior Subordinate Judge, who 
held that no appeal lay to his Court on 
the ground that the order was not passed 
under s. 47 of the Civil Procedure Oode 
bat under O.XXI,r.95 of the Code. In 
support of this view the learned Judge 
relied upon Chotha Ram v, Karmon Bai (1) 
and Brij Lal v. Durga (2) both judgments 
of Division Benches of the Ohief Qourt 
of the Punjab and of this Court respec- 
tively. In both of them it was held fol- 
lowing Bhagwati v., Banwari Lal (8) that a 
dispute between an auction-purchaser and 
the judgment-debtor, even if the former 
be the decree-holder who has purchased 
the property with the permission of the 
Court, is not a dispute between the judg-. 
ment-holder and the decree-holder relating 
to satisfaction, discharge, etc, of the 
decree, and, therefore, s. 47 of the Civil 
Procedure Code has no application to such 
a dispute. 

The petitioner's Counsel is unable to 
point out any other provision of the law 
under which the order was appealable to 
the Senior Subordinate Judge. He merely 
relies upon £. 47 and contends that an 
avpeal lay to the Senior Subordinate Judge 
under that section. This contention is, 
however, opposed to the view taken in the 
two cases referred to above. I am bound 
to follow Brij Lal v. Durga (2). 

It may, however, be conceded that the. 
matter is arguable and there is consider- 


(1) 44 Ind. Cas. 169; 8 P. R. 1918. 

(2) 56 Ind. Oas. 254; 1 Lah. 134; 132 P. L. R, 
1920; 1 Lah. L. J. 10, 

(3) 1 Ind. Cag, 416; 31 A, 62; 5 M, LT, 188: 6 
A L, J, 71, e Kg . 


b A 


‘ Council. 
necessarily in conflict with the view of . 


_ of land revenue—Land 
` liable to sale for recovery 
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able judicial authority in support of the 
opposite view. At the same time the head- 
note in Ramabhadra Naidu v, Kadiriyasami 
Naicker (4) cited by the petitionar’s Oounsel 
appears to go much further than what wes 
decided by their Lordships of the Privy 
That case, therefore, ‘is not 


this Court taken in Brij Lal v: Durga.(2). 
_I dismiss this petition, but in the peculiar 
circumstances of the case make no order 48 


to costs, 


Be Th. 2 Petition dismissed. 

(4) 63 Ind. Cas. 708; 44 M. 483; (1921) M. W. N. 
374; 14 Lo W. 125;3U. P. L. R. (È. O.) 83: 30 M. 
L. T. 34; 24 Bom. L. R. 692; A. I. R. 1922 P. O. 
252; 48 I. A. 155 (P. ©). l 


LAHORE HIGH COURT. 
iSCELLANEOUS Furst CIVIL APPEAL 
No. 1822 or 1925. 
‘April 30, 1929, 

', Présent :—Mr. Justice Jai Lal. 
EMPEROR rtarovos Tar COLLECTOR, 
J ULLUNDUR—AppELLant 

-VETSUS ` 
MILKHA SINGH—OBJEOTOR— . 
` RESPONDENT, ; i 
Criminal Procedure Code (Act V of 1898), s. 886-—~ 
Punjab Alienation of Land Act (XIII of 1900); 3. 


lG—Recovery oy fine by Criminal Court as arrears 
of agriculturist, ‘whether 


of fine—Temporary 
alienation—<Attachment—Practice—Greater ‘relief 
claimed—Smaller relief, grant of. 
Fine imposed. in a criminal case on an offender 
is not recoverable as arrears of land revenue. There- 
fore,‘the land of a person belonging to an agricul- 


_ tural tribe as defined in the Punjab Alienation cf 


Land Act cannot be sold in pursuance of a warrant 
issued bya Magistrate to the Collector authorising 
him to realise the amount of fine imposed upon suca 
agriculturist on his conviction in a.criminal case. 


.But.it is competent to the Civil Court to make a 


temporary alienation of land in a form not prohibited 
by the said Act with a view to realise the fine. [p. 
,227, col. 2.] 

Datar Kuar v. Ram Rattan (1) and Mangi v. Gir- 
dhari Lal (2), referred to. 
_ The Punjab Alienation of Land Act merely prohibits 


. the sale or permanent alienation of land and there 


is nothing in itto prohibit its attachment. 


. 22 
col. 2.] Ip = 


` 'A Court can grant a smaller relief though it is - 


not specifically, prayed for because the greater relie? 


always includes the smaller, [ibid] ` 


Miscellaneous first appeal from an order 


of the Subordinate Judge, First Glasa, Jul- 


lundur, dated the 18th April, 1928. 
i Mr. C, H. Carden Noad, -for the Appel- 
ant, i 
i Badri Das, : R. B., for the Responds 
ent. 


4 


- ËMPĚROR v. MILEHA SINGH. ai 


097 
JUDGMENT.—On his conviction in 2 
criminal case one Milkha Singh was sen- 
tenced to pay afine of Rs. 25,000 by a 
Magistrate in the Ambala District. The 
fine not having been paida warrant was 
issued to the Collector of Jullundur for. the 
recovery thereof from the immoveable pro- 
perty of the convict in the Jullundur Dis- 
trict. The warrant was sent for execu- 
tion to the, Senior Subordinate Judge, 
Jullundur, under s. 386, Oriminal Pro- 
cadure Oodé. The Senior Subordinate 
Judge on the objection by Milkha Singh 
declined to sell the agricultural land which 
had been attached on the ground that — 
the same was not liable to sale under the: 
provisions of the Punjab Alienation of 
Lend Act. He consequently released the 
land from attachment. This is an appeal 
on behalf of the Grown preferred by the 
Government Advocate against the order 
refusing to sell the land and releasing it 
from attachment. 
It is contended that the provisions of 
the Punjab Alienation of Land Act do not 
apply to a case where the land of a person? 
who belongs to an agricultural tribe as 
defined in that Act, is sought to be sold 
in pursuance of a warrant issued by a 
Magistrate to the Oollector authorising him 
to realize the amount of fine imposed upon 
such agriculturist on his conviction in a 
criminal case and that in any case the 
Senior Subordinate Judge should have 
made a temporary alienation of the land 
in the form not prohibited by the Punjab 
Alienation of Land Act in order to realise 
the fine. | 
Section 386, Criminal Procedure Code, 
provides that. “whenever an offender has 
been sentenced: to paya fine, the Oourt 
passing the sentence may take action 
for the recovery of the fine in, inter alia, 
the following way: It may issue a warrant 
to the Oollector of the District authoria- 
ing him to realise the amount by execu- 
tion according to civil process against 
the moveable or. immoveable property, or 
both, of the defaulter”, Sub-s. (3) of the 
same section further provides, where the 
Courts issue a warrant to the Oollectar 
as described above, such warrant shall 


be deemed to be a decree and the Col- 


lector to. be the decree-holder within the 
meaning of the Code of Civil Procedure, 
1908, and the nearest Civil Court by which 
decree for alike amount could be execut- 
ed shall for the purpose of the said Oode 
be deemed to be the Court which passed 
the decree and all the provisions ofthat 


228 


Code as to execution of decree shall apply 
accordingly. Section 16 of the Punjab 
- Alienation of Land Act lays down that 
‘no land belonging to a member of an agri- 
cultural tribe shall be sold in execution 
of any decree or order by any Oivil or 
| Revenne Oourt whether made before or 
after the commencement of the Act. It 
‘also provides that. nothing in the section 
shall affect the right of the Government 
‘to recover arrears of.land revenue or any 
dues which are recoverable as arrears of 
land revenue in any manner permitted 
‘by law. 
‘There is no question that the respond- 
ent Milkha Singh is a member of an 
‘agricultural tribe within the provisions of 
the Punjab Alienation of Land ‘Act and 
‘that ‘the property sought to be sold is 
land as that term is. defined in the Act. 
The only question is whether the warrant 
‘issued by the Magistrate in this case ‘is 
a decree or order of a Civil Court. 
-my mind sub-s. (3) of s. 386 of the Orimi- 
“nal Procedure Oode is conclusive on this 
“point. According to it the ‘Collector is to 
. be -deemed to be ‘the decree-holder: and 
the Senior Subordinate Judge of Jul- 
‘lundur the Oourt which has passed the 

decree and the warrant.issued by the Magis- 
‘trate is to. be deemed to beadecree. It 
-is, therefore, obvious that thé -land ‘is 
‘sought to be sold in execution of a decree 
which is deemed to have been passed by 
the Senior Subordinate Judge of Jullundur 
‘in favour of the.Oollector of the Jullundur 
-District. The learned Government Advo- 
cate contends that sub s (3) ofs, 386, Orimi- 
.nal Procedure Gode, only makes the pro- 
. visions of the Civil Procedure Code ap- 

plicable so far as the procedure for the 

execution of the decree is concerned and 
.no-further and that s.16 of the Punjab 
' „Alienation of Land Act has no application 

to the present case. Section 16, however, 
is of general application with regard to 
‘the sale of land -belonging to a. member 
-of an agricultural tribe ‘in execution of 
-a.decree of any Civil Oourt and, therefore, 
‘by. virtue of the combined -effect.of the 
two sections mentioned above the responde 


-ent's land could not bé sold in pursuance - 


-of‘the warrant issued by the Magistrate to 
the Oollector. 

The learned Government Advocate has 
not shown me any provision of law under 
which the fine imposed in a criminal case 
on an offender is -made recoverable as 
arrears of land revenue and,'therefore, the 
exception contained in s. 16 ofthe Punjab 
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‘tion of Land Act. , 
‘application made tothe Senior Subordi- 


To 
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Alienation of Land Act has no-application 
tothe present case. 

The second contention of ths learned 
Government Advocate, however, 228 force. 
It has been laid: down in Datar Kaur v. 
Ram Rattan (1) and in Manji v. Girdhart 
Lal (2), that a Civil Court is competent to 
proceed against the land of a member of an 
agricultural tribe by making a temporary 
alienation; such temporary alienation may 
take the form of a ‘temporary farm ~ 
of land or a mortgage thereof:: and is 
not prohibited by the Punjab Aliena- ` 
It is true that in the 


nate Judge on behalf of the Collector 
no prayer was contained for a temporary 
alienation but it was open to the Senior 
Subordinate Judge to make such an aliena- 
tion on an application for a permanent 
alienation by sale because the greater relief 
always includes the smaller. 

It may be observed that the Punjab 
Alienation-of Land Act merely prohibits 
the sale or permanent alienation of the 
land and there is nothing in it'to prohibit 
its attachment, JIaccept this appeal and 


setting aside the order of the Senior Sub- 


ordinate Judge releasing the land from 
attachment, remand the case to him with a 


- direction[as was done in Manji v. Girdhart 


Lal (2)j to make the best arrangement pos- 
sible for a temporary farm of the re- 
spondent’s land or for a mortgage which’ 


will redeem itself after a suitable period 


not exceeding twenty years. I make no 
order as to the costsof this appeal because 
it does not appear that the prayer to-make 


. a temporary alienation -of the land was 
made 


before the 


Senior Subordinate 


Judge. 


R. L. Appeal allowed. . 
(1) 58 Ind. Cae. 603; 1 Lah. 192; 2 Lah. L. J, 333 


(F. B). 
(2) 61 Ind. Cas. 664; 2 Lah. 78, 





LAHOREHIGH COURT. 


MISCELLANEouS First CIVIL APPRAL No, 780 ' 


OF ;928. 
January 7, 1929. : 
Present :—Mr. Justice Bhide. 
RAM OHAND—JUDGmENT-DEBTOR 
— APPELLANT 
versus 

Frèm DYAL SINGH-CHANDA SINGH 

—DEcREE-HoLpDER—RESPONDEST, `. 
- Limitation Act (IX of 1908), Sch. I, Art. 182 (8) 
—<Step-in-atd of exscution—Judgment-debtor objecting 


~ 
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to execution—Deeree-holder's application to remave 


objection, whether step-in-aid of execution, 

An application by a decree-holder to get rid of an 
objection raised. by a judgment-debtor which stands 
in. the way of the execution of his decree is a stap- 
in-aid of execution. | : 

A judgment-debtor during execution proceedings 
against him raised an objection that the execution 
could not proceed against him in the manner sought 
by the decree-holder as he owned no property and 
was not liable to be arrested. The decree-holder 
to get rid of these objections put in an application 
that the judgment-debtor did own property. The 
Court then ordered him to put in a list of the 
property. He was-ill and being unable to comply 
with the order heapplied for extension of time: 

Held, that both the applications of the decree- 
holder were steps-in-aid of execution. 

Tamiz-un-nissa Bibi v. Najju (3), Sheo Sahay v. 
Jamuna Prasad Singh (4) and Jagdeo. Narain Singh 
v. Bhubaneswari Kuer (5), followed. 

Miscellaneous first appeal from an ordar 
of the Senior Subordinate Judge, Gurdas- 
pur, dated the 3rd December, 1927. 

Mr. M. L. Batra, for the Appellant, 

Mr, Mehr Chand Mahajan, for the Re- 
spondent. 

.SUDGMENT.—This appaal arises out 
ofexecution proceedings. The last applica- 
tion for execution, which was presented on 


the 13th July, 1927, was resisted by the 


judgment-debtor onthe ground that it was. 


time-barred as no ‘step-in-aid’ of execution 
had been taken by. decree-holder within 
thres‘years preceding it. This objection 
was disallowed by the Executing Osurt and 
from this decision the judgment-debtor has 
appealed, 
. Itappears that another application for 
execution ofthe .decree was presented in 
March, 1924. The judgment-debtor then 


first put forward the objection that tha: 


decree could not be executed asit had been 
adjusted out of Gourt, While an enquiry 
into this matter was proceeding, on tha 
. 28th August, 1924, the judgment-debtor 
` presented another application that he owned 
no property and that he was not liable to 
bə arrested in execution of the decree. 
reply to:this the decree-holder presented an 
application stating that the judgment-debt- 
or did own property, that be iatended to 
proceed firatagainst that property, that the 
judgment-debtor was liable to bs arrested, 
but that the application ofthe judgment- 
` debtor was premature, a3 no application for 
arrest had yet been made. The Oourt 
thereupon ordered the decree-holder to file 
a list of the property to be attached by the 
Sth October, 1924. Onthe latter date an 
application praying for extension of time 
and for appointment of a Local Uommis- 
sioner to prepare maps, etc, of the property 


of thejudgment-debtor, was presented to 
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In. 
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the clerk of the Court on behalf of the. 


_decree-holder, But none appeared to sup- 
port the application, when it was called 


for hearing before the Judge and the ap- 
ae was consequently dismissed in de- 
ault. 

The lower Court has held that the above 
two applications dated the 3rd and 8th 
October, 1924, which were presented by or 
on behalf ofthe decree-holder constituted 
‘steps-in-aid’ for the purpose of Art. 182 
(5) of the Indian Limitation Act, and hence 
the present application for execution was 
within time, The contention of the learned 
Counsel for the appellant is that these ap- 
plications did not further the progress of 
the execution in any way and hence they 
cannot be considered to be ‘steps-in-aid’ of 
execution. He urges that in order to con- 
te a there must be an 
application on behalf 'of the decree-holder 
asking the Oourt to take some positive 
step. in the matter of execution (such as 
attachment, sale, etc.) and that an applica- 
tion in which the decree-holder merely 
attempts to meet. the objections raised by a 
judgment-debtor orasks for extension of, 
time is not a ‘step-in-aid' within the pur- 
view of Art. 182 (5) of the: Indian Limita- 
tion Act.. He has cited Kuppuswami Chet- 
tiar v. Rajagopala Iyer (1) and Umesh Chun- 
der Dutta v.Soonder Narain Deo (2) which 
though distinguishable in certain respects, 
lend some support to this view ; but the 
Allahabad and Patna High Gourts seem to 
have taken a contrary view. Sse, e. g., 
Tamiz-un-nissa. Bibi v. Najju (3), Sheo 
Sahay v. Jamuna Prasad Singh (4) and 
Jagdeo Narain Singh v. Bhubaneshwari 
Kuer (9). 

The expression ‘step-in-aid’ has not been 
defined in the Limitation Act, but I am 
unable to see any good reason why an ap- 
plication by the decree-holder to get rid of 
the objections raised, by a judgment-debt- 
or, which stand in the way of executionof 
his decree, should not be looked upon as 
a ‘step-in-aid'’, When objections are raised 
to execution by a judgment-debtor a dec- 
ree-holder has first to get rid of them for 
the further progress of the proceedings, 
In fact, he will not bse able to take any 

(1) 70 Ind. Cas, 321; 45 M, 466: (1922) M. W, N. 
113; 42 M. L. J. 303; 15 L. W. 318; A. L R. i992 
Mad. 79: 32 M. L. T. 27. 

(2) 16 © 747. 

(3) 48 Ind. Cas. 38; 40 A, 668;16 A.L. J, 704, 
(4) 88 Ind. Cas. 807; 4 Pat.-202; A. L R, 
Pat. 459; 6 P. L. T. 777. i 
- (5) 113 Ind. Oas 582; 7 Pat, 708; 

612; 9 P. L. T. 817, 


1925 
A. I, R, 1922 Pat, 


2 
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Positive action for attachment, sale etc. 
until and unless the objections are remov- 
ed. An application for resisting or remov- 
ing the objections, therefore, does aid 


execution in this manner and I do not see 


why it should be excluded from the scope 
of Art. 182 (5) of the Indian Limitation Act. 
I, therefore, respectfully agree with the 
view taken by the Allahabad and Patna 
High Courts in the rulings referred to 
above, 

The judgment-debtor had raised an ob- 
jection inthe present case that execution 
could not proceed against him in the man- 
ner sought by the decree-holder as he 
owned no property and was, therefore, not 
liable to be arrested. The decree holder 
had to get rid ofthese objections and for 
this purpose he put in his application 
dated 3rd October, 1924. The’Court then 
ordered him to put ina list of the property 
by the 8th October, 1924. He was ill and 
being unable to comply with the order, he 
applied for extension of time. 
me that both these applications were neces- 
sary forthe further progress of execution 


‘of the decree against the judgment-debtor 


and were, therefore, ‘step-in-aid’ within the 


- meaning of Art. 182 (5) of the Indian Limi- 


tation Act. It was argued that the appli- 
cation of 8th October, 1924, was not a bona 


- fide one and was not in accordance with. 


jaw. The first objection was not raised in 
the Court below and there is no finding 
thereon. As regards the second, the decree- 
holder was not. making -any -application 
which was required by law to bemadein 


a prescribed manner (e g, an application’ 
under O. XXI, r. 11, Civil Procedure Code). 


He may or may not have been right in 
asking the Courtto appoint a Local Com- 
missioner but there is no . good reason for 
holding that he was not bona fide taking a 
step to comply with the Oourt’s order in 
order to meet the objections raised by the 
judgment debtor, 

I dismiss the appeal with costs, 

E L, Appeal dismissed. 
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LAHORE HIGH COURT. 
ORIMINAL Revision No. 25 oF 1929. 
February 18, 1929. 
Present:-—Mr. Justice Tek Chand. 

SARDAR KHAN—Accusep—PxriTiIoxEe ` 
i >eYSUs 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 182—Essentials of 
ojfence—Accuscd’s act mala fide or malicious, 


BÅRDAR KHAN p. EMPEROR, 


It seems to, 


ily 1. 0, 1929 


To constitute thé offence punishable under s. 182 


Penal Code, it is necessary that the infor- 
mation given should be information which 
the accused person knows or believes to be 


false. It is not sufficient that he had reason to 
believe it to be false or that he did not believe it to 
be true but there must have been positive knowledge 


‘or belief that it was false. 


Hinghan Khan v. Empress (1) and Murad v, Em- 
press (2), followed. 


Patition for revision of an order of the Ses- 
sions Judge, Lahore, dated the 5th Decem- 
ber, 1928, modifying that of the Magistrate, 
jae Olass, Kasur, dated the 7th November, 
1928, i 


Mr. Hakumat Rai, for the Petitioner. 
Mr. Jamna Das, for the Respondent. 


JUDGMENT. —Asthe learned Sessions 
Judgə had not in his judgment discussed 
the evidence I have gone throngh the 
whole of the record and am of opinion 
that the evidence produced by the pro- 
secution falls short of establishing all the 
necessary ingredients of an offence under 
s. 182 of the Indian Penal Oode against 
the petitioner. 

There is nodoubt that the petitioner was 
inimical towards -Chaudhari Mohammad 
Azizand it is quite likely that he madethe 
complaint in bad faith but as pointed out : 
by Plowden, J. in Hinghan Khan v, 
Empress (1) to constitute the offence punish- 
able under s. 182 of the Indian Penal 
Oode it is necessary that the information 
given should be information which the ` 
accused person knous or believes. to be 
false, It is not sufficient that he had reason 
to believe it to be false or that he did not 
believe it to be true: there must have been 
positive knowledge or belief that it was 
false. See also the remarks of the same 
‘learned Judge in Murad v, Empress (2) to 
the following effec';—~ “Itis not enough 
to find that he hasacted in bad faith that 
js without due care or enquiry or that he 
has acted maliciously or that hə had not 
sufficient reason to believe or did not believe 
the charge to be true. The actual falsity 
of the charge recklessness in acting upon 
information without testing it or scrutinis- 
ing its sources:—actual malice towards the 
persons charged—they are relevant evi- 
dence more or less cogent but tha ultimate 
conclusion must bs in order to satisfy the 
definition of the offence that the accused ` 
knew that there was no just or lawful ground 
for proceeding, it may be difficult to prove 


(1) 32 P. R. 1884 Cr 
(2) 29 P. R. 1894 Cr, 
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this knowledge but, however. difficult it may 
be, it must be proved and - unless it jis 
proved the informer must be acquitted.” } 
“The lower Courts have not examined 
this aspect of the case. In my opinion fhe 
evidence -produced. and the circumstances 
disclosed on the record do not satisfy the 
above teat. , 
I, therefore, accept the petition for revi- 
sion,set aside the conviction of the peti- 
tioner and the sentence passed against him 
and direct that he be set at liberty-- forth- 
with. M 
RG l Petition accepted, 
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LAHORE HIGH COURT. 
Misogtuansous SECOND OIVIL APPHAL 
No. 1736 oF 1928. | 
January 18, 1929. ..... - 
Present:—Mr. Justice Addison. 
Degstors—APPELLANTS 
vVeTSUus ; ' 
BUTA MAL—Dezrcrer Horner AND TEJA. 


‘ 


SIN GH—MosTasGEE— RESPONDENTS. 
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the 
mortgage of the judgment-debtor’s land -should be 
effected for the decretal amount. MA 
Miscellaneous second appeal from an 
order of the District Judge, Gurdaspur, 
dated the 6th June, 1928, affirming that of 
the Subordinate Judge, Second Olass, 
Gurdaspur, dated the 21st February, 1928. 
Mr. Shamair Chand, for the Appellants. 
Mr. Mehr Chand Mahajan, for the; Re- 
spondents, - 


JUDGMENT.—Buta Mal obtained a 
decree against. Nasar Din and others in 
1917 for Rs. 750 and costs. Six-monthly 
instalments were fixed but not one instal- 
ment was paid upto 1928, that is for more 
than ten years nothing had been realized 
-in execution of the decree. Accordingly 
on Zlst February, 1928, the executing Court 
passed an order to the effect that 61 kanals 
out of the property of the judgment debtor 
who are agriculturiats should be mortgaged 
for the decretal amount to an agriculturiat. 
The judgment-debtors appealed to the 
District Judge against this order but their 


appeal was dismissed and they have pre- | 


ferred this second appeal. | 
It was laid down at page 201* in Datur 
*Page of 1 Lah.—[Ed.] 
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Kaur v. Ram Rattan (1) that as a Court has 
power unders.51 of the Oivil Procedure 
Cade to sell property it must have the lesser 


“power of transferring less than the full 


ownership, that is, as the Court has authori- 
ty to transfer the plenary right, it also has 
jurisdiction to transfer a right limited in its 
operation. Again in Manji v. Girdhari Lal 
(2) it was held that a farm which is 
equivalent to a mortgage limited to a 
period of years should usually be the 
process adopted. But it was held by a 
Judge in Ohambers in Lachhman Singh v. 
Ram Das (8) thatthis ruling did not ab- 
solutely prevent an Insolvency Court from 
permanently alienating the land of the in- 
solvent or mortgaging it fora fixed sum 
without limitation. The same view was 
taken by another Judge in Obambers in 
Lachhman Singh v. Ram Das (4). It was 
pointed out there thatthe Oourt has juris- 
diction to mortgage land but ordinarily - 
such a course should not be adopted. In 


[ta a ee a 


realized in execution of the 
decree although one of the grounds put 
forward by the judgment-debtors when 
objécting tothe mortgage was that they 
owned sufficient moveable property to satis- 
fy_ ithe decree and that the decree-holder 
should procesd to sell their moveable pro- 
perty. It follows from this that the, 
judgment-debtors could easily have satisfied 
the decree had they cared but they have 
been succeasfulin resisting the execution 
for many years. es 

- In theee circumstances I hold that this 


- Was one of the rare cases when such a 


mortgage ashas been effected in the pre- 
sent case was properly ordered by the 
Court. The learned District Judge had 
discretion to adopt this exceptional method 
and he has exercised his discretion judicial- 
ly. J, therefore, dismiss this second appeal 
with costs. JAN 
` R.L. Appeal dismissed, 

(1) 58 Ind. Cas. 603; 1 Lah. 192 at p. 201; 2 Lah. 
L.J. 333 (F. BD). 

(2) 61 Ind. Cas. 664; 2 Lah. 78. 

(3) 117 Ind. Cas. 669; 29 P. L, R, 606; A.I. R, 
1929 Lah. 66. : 

(4) 92 Ind, Cas. 949, 
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.- LAHORE HIGH COURT. ` 
econo O1vie-AppRaL No..518 oF 1928, 
ae November 19, 1928. . 
Present; —Mr. Justice Tek Chand. 
BALLOO AND cTABRS—DEFENDANTY 

— APPELLANTS. 

_ versus 
GANESHI LAL AND oTHges—PLainTiFF3 


: — RESPONDENTS.. , 

Civil Procedure Code (Act V of 1908), 0. XLI, 1. 1, 
0. KLII— Second appeal—-Intermediate order, by trial 
Court, necessity of filing—Limitation Act (1X of 
1908), Sch. I, Art. 120—Suit for declaration that 
plaintiffs are entitled to share in shamilat—Cause of 
action, time for accrual of. 

To constitute a properly presented second appeal 
it is not necessary that the memorandum of appeal 
should be accompanied bya copy of an intermediate 
order by the trial Court where the points decided 
wera neither in disputs in the lower Appellate 
Court nor are they disputed in second appeal. ([p. 
232, col 2. 

Jindal! Mahajans of village Khanpur Kalan in the 
Rohtak District acquired land from the original 
Jat proprietors of the village inthe seventeenth 
century and in the Regular Settlement of 1848 they 
were recorded as co-sharersin the shamilat like the 
original Jat proprietors and the Hajjams and 
Brahmins who like them were transferees from Jats. 
In the Igqrarnama relating to Bachh malikan pre- 
pared in that settlement it was stated that all pro- 
prietors (including the Mahajans) were entitled 
to take the profits of the shamilat and that they 
were exempt from paying kuri kamini dues. The 
status of Mahajans as full proprietors owning a 
share inthe shamilat was recognised till 1879 when 
on the application of some of the Jat proprietors 
they were recorded as malikan qabza but without 
their knowledge. This entry continued to stand in 
revenue papers from 1879 to 1923 when all the pro- 
prietors of the thok concerned appeared before the 
Assistant Collector and stated that the aforesaid 
entry was wrong, and that the plaintifis Mahajans 
had allalong been recognised as co-sharers in the 
shamilat and had been exercising rights as such and 
that revenue papers be corrected and the entry | of 
1848 restored. This was done. But some of the 
proprietors vf another thok moved the Collector to 
reverse this entry of 1923, and the matter finally 
coming before the Financial Commissioner, he 
cancelled this mutation and restored the entry of 
1879 by his order dated Sth January, 1926. The 
plaintifis Mahajuns instituted a suit for declaration 


that they were co-sharers in shamilat like other pro- . 


prietors. The suit was resisted on the ground of 
limitation : 


Held, that the suit was within limitation as the 


cause of action did not arise in 1879 but arose in 


1926. [p 234, col. 1.] 
In order to determine whether or not the suit is 


within time,in such a case the essential point for - 


consideration is whether notwithstanding the entry 
in revenue papers against them the plaintifis have 
been inthe enjoyment of rights in the shamilat, 
ibid. | 
Ghulam Hussain v. Saifullah Khan (1), disting- 
uished. 

Natha Singh v. Sadiq Ali (2) and Hakim Singh v, 
Waryaman Singh (3), followed. ; 

Second appeal against a decree of the Disg- 
rict Judge, Karnal, dated the 22nd Novem- 


ber, 1927, confirming that of the Sub-Judge, 
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Ta Olass, Rohtak, dated the 3rd March, 
1927, 
Mr. Zafrulla Khan, ifor the Appel- 
lanta, 


Messrs, Shamair Chand and Ikbal Chand, - 
for the Respondents. 
JUDGMENT.—A preliminary objec- 
tion is raised on behalf of the respondents ; 
thatthis second appeal is not properly 
constituted in so far aa the memorandum - 
of appeal was not accompanied by a copy 
of the intermediate order of the trial Court - 
dated the 3ist of May, 1926, whereby fiver 
issues were decided. It appears that that 
order disposed of the defendants’ pleas 
relating tothe valuation of the suit for 
the purposes of Oourt-fee and jurisdiction, 
joinder of parties and the maintainability 
of the suit ina declaratory form. ‘None of 
these points was in dispute before the 
lower Appellate Court nor is it of any 
importance forthe decision ofthis eecond 
appeal. The preliminary objection ‘is 
devoid of all force, as, in my opinion, it was 
not legally necessary forthe appellants to 
file a copy of the intermediate order 
above-mentioned with the memorandum of 

appeal. Loverrule the objection. 

“On the merits the only point argued by 
Mr, Zafrulla Khan before me is that- 
the suit is time-barred. But after hearing 
him at length and examining the judg- ` 
ments of the Courts below and the relevant 
documents, I am of opinion, that the 
suit has been rightly held to be within time 
by both the-trial Court and the learned. 
District Judge. 

. The relevant facts are that the village 
Khanpur Kalan in the Rohtak District 
to which the parties belong is divided into 
five-Panas, each Pana. being further sub- 
divided into thoks or thulas. The plaintiffs 
respondents who are the descendants of 
one Bhagwanta Mahajan are admittedly 
owners in Thula Tuglan. The village 
originally belonged to Jat Biswadars, but 
many years ago they transferred portions 
of it to Jindal Mahajans, Bajwa Hajjams 
and Melo Brahmans making them Bis- 
wadars like themselves. It is admitted 
that the Mahajans acquired this land as 
far back as the seventeenth century and 
in the Regular Settlement of 1848, they 
were recorded as co-sharers in the shamilat 
like the original Jat proprietors and the 
Hajjams and Brabmans, who like them 
were transferees from the Jats. In the. 
Iqgrarnama relating to Bachh Malikan 
(Ex. P..8) prepared in that Settlement 
(1848) itwae stated -that all proprietors 
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(including Mahajans) were. entitled to take. 
the profits of the shamilat and that they 
were exempt from paying kuri ' 
dues. Their 
owning a share in the shamilat was re- 
cognised till 1879 when onthe application. 
ofsome.of the Jat proprietors they were 
recorded as malikan qabza, The pedigree- 


table prepared during the settlement of. 


that year contains a foot-note that Bhag- 
wanta ancestor of the plaintiffs acquired 
the land from Jats without any share in 
the shamilat. Thereis nothing, however, 
on the record to indicate that the plaintiffs’ 
predecessors-in-title were summoned to 
answer the application of the Jats in 1879, 
or that the pedigree-table was - prepared 
afterenquiry from them. It was alleged 
on behalf of the defendants, but denied 
by the plaintiffs that the entries of 1879 
were made with the plaintiffs’ knowledge. 
The lower Courts after examining the 
evidence on the record, have recorded 
definite findings that the change in the 
entries of 1879 was made without their 
knowledge and that there was nothing to 
show that the earlier . entries of 1848 were 
wrong or thatthe plaintiff were merely 
malikan qabza unlike the Hajjams and. 
the Brahmans, whose status in the village 
was exactly the same as that 
plaintiffs. 

The entry showing the plaintiffs as 
malikan qabza continued to stand in the 
revenue papers - ‘from , 1879 to 1923, when 
all the ‘proprietors 
appeared before the Assistant Collector and 
stated that the aforesaid entry was wrong, 
that the plaintiffs had all along been 
recognised as co-sharers in the shamilat 
and had been exercising rights as such 
and thatthe revenue papers be corrected 
and the entry of 1843 showing the plaintiffs 
as co-sharers.in the shamilat be restored. 
Sone of the defendants, who are proprietors 
in the other panas or thoks but own no 
share.in the Thok Tuglan, moved the 
Oollector to reverse this entry and the 
matter ultimately came up before the 
Financial Commissioner, who by his order 
dated the 5th of January, 1926, cancelled 
the mutation and directed that the entry 
of 1879 be restorei. The plaintiffs accord- 
ingly instituted the present suit for a 
declaration that they are co-sharers in the 
shamilat, like the other proprietors of the 
Jat, Brahman and Hajjam tribes. 

The claim of the plaintiffs was admitted 
by the remaining proprietors of Thok 
Tuglan but was. resisted -by. defendants 


kamini: 
status as full proprietors. 


in Thok Tuglan . 


BALLOO V, GANRAHI- LANA L 77L. 


- me 


| : Pai 


233 


, Nos. 13, 15-to-.18; who ara owners ‘in the 


. Thok. Both-the lowsr Courts . 


village bit do not own any land in this 
have con- - 


currently” fouad that ths . plaintiffs like 


| other proprietors in the thok are entitled 


to a shure: in the shamilat, that the 


entries in their favour made in the Settle- 
ment of 1848 were correct, that the 
change in 1879 showing them as malikan 


gabza was made without their knowledge 


“Share in the shamulat. 


of the. 


5 


and without proper enquiry, that the 
plaintiffs have been exercising full rights 
of ownership in the shamilat up to date, 
and that. the suit was within time. The 
learned District Judge has also held that 
the owners in Thok Tuglan have admitted 
the claim of the plaintifs, the contesting - 
defendants (appellants) who are not owners 
in that thok had no locus standi to prefer 
an appeal to his Oourt. 

On second sppeal’;Mr. Zaffar úlla Khan. 
has not contested the finding of the Jower | 
Courts thatthe plaintiffs areentitled to a. 
Before me he has 
conceded that there is nothing to show. 
thatthe entries of the Regular Settlement . 
of 1848, showing the plaintiffs as co- 
sharers in the shamilat like the remaining - 
proprietors belonging to the Jat, Brahman. 
and Hajjam, tribes, were incorrect, or that - 
there was any justification for the change 
in the ~~ entries made in 1879 reducing. 
their status to that of malikan qabza. : 
He, however, contends that the entries . 
of 1879 must be presumed to have been 
made withthe knowledge of the plaintiffs - 
and that for this reason and because in. 
certain partition proceedings which took 
place -in 1890-91 the plaintifs were not 
made parties, their suit instituted in 
1926 must be held to be barred by time. 
On the first point, however, both the Courts 
below- have, after a careful examination 
of the-original records, recorded definite 
findings that the change in the entries 
of 1879 was made without the plaintiffs’ 
knowledge, and this matter cannot be 
agitatedin second appeal. On thesecond 
point we find that the partition of the 
shamilat in 1890 91 was between different 


panas and thulzs. It is true that the 
plaintifs were not made parties to 
thess- precsedings but they were 


elfectively represented by the lambardars 
and other proprietors in Thok Tuglan, and 
as these latter have all along 


‘recognised the plaintiffs as co-sharers in 


the: shamilat allotted or to- be allotted to. 


Thok Ps ae their non- pee was wholly 
immaterial, Y | 


t 


204 : 


‘In order to determine whether or not 
` the suit is within time, the essential point 
for consideration is whether notwithstand- 
ing the entry in the revenue papers against 
them the plaintifis have been in the enjoy- 
ment of rights in the skamilat. On this 
point again both the Courts have concur- 
rently found in favour of the plaintifis 
and as stated already their status as such 
is even now not denied by the other 
proprietorsin the thok. Mr. Zaffar Ulla 
Khan urges that the causeof action for 
the declaratory decree prayed for arose 
in favour of the plaintifs in 1879, when 
the adverse entry was first made, and 
that what took place in 1926, was a mere 
reiteration of the original denial ofthe 
plaintiffs’ rights by the contesting de- 
fendants and that this could not afford 
them a fresh causeof action. In support 
of this contention he relies on Ghulam 
Hussain v, Saifullah Khan (1) but the facta 
of that case were quite dissimilar, as in 
those the plaintiffs were parties to the prior 
proceedings in which their rights had been 
denied and no fresh attack on the plaint- 
iffs’ rights had been made, Moreover, there 
was nothing to show that the then plaintiffs 
were actually in enjoyment of a share in 
the shamilat. Inthe present case it has 
been found that the entry of 1879 was 
made without the plaintiffs’ knowledge 
and they have all along been in enjoyment 
of rights as co-sharers in the shamilat, In 
1923, when the other proprietorsin the 


thok (who alone will have benefited by: 


the status of the plaintiff being reduced to 
that of Malikan qabza) got a mutation 
sanctioned recognizing the plaintiffs as 
full owners in the shamilat, the contesting 
defendants taking advantage of the afore- 
paid entry took the matter to the Financial 
Oommissioner and succeeded in having 
that mutation cancelled. Ia my opinion 
these facts clearly bring the case within 
the rule laid dowa in Natha Singh v. Sadiq 
Ali (2), Hakim Singh v. Waryaman Singh (3) 
and pumerous other rulings of this and 
other Oourts. For these reasons and also 
having regard to the provisions of s. 45 of 
the Land Revenue Act, hold that the 
plaintiffs’ suit is within time and has been 
rightly decreed. | 

In this view ofthe caseit is not neces- 
sary to give a decision on the further 
question mentioned by the District Judge 


(1) 42 Ind. Cas. 346; 79 P. R. 1917; 140 P. W.R, 


1917. 
(2) 20 P. R. 1920; P. L, R. 1900 p. 160. 


(3) 140 P. R, 1907; 187 P, W. R. 1907. 
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and again raised by Mr. Shamair Chand 
for the respondents before me that the 
plaintiffs who are not owners in the Thok 
Mughlan have no locus standi. to prefer 
thisappeal. It may, however, be stated 
that Mr. Zafrulla Khan frankly admit- 
ted that even ifthe suit be dismissed his 
clients will not in any way derive apy 
practical benefitfrom it as they are not 
owners in the Thok. 

The appeal fails and is dismissed with 
costs. 

R. L, Appeal dismissed, 
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LAHORE HIGH COURT. 
MISGELLANEBOHS SECOND OIVIL APPEAL 
No. 2336 oF 1928. 

February 11, 1929. 
Present:—Mr, Justice Addison. 
FAZAL ILAHI—JUDGMENT DEBTOR— 

APPELLANT 
VETSUS i 

Musammat AISHAN AND anotHuR—DEOREE- 
HOLDERS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 7?—Decree for 
pre-emption in favour of three Muhammadan minor 
sisters—One of the sisters attaining majority —Exe- 
cution application by major time-barred—Saving of 
time. 

One F, a Muhammadan, sold his house in 1916. His 
three minor daughters sued for pre-emption and ob- 
tained a decree on the 7th of February, 1918, conditional 
on payment of Rs. 800 within two months. The 
money was paid into Court and was taken out by 
the respondent vendee. No application for possession 
was made on their behalf till the 8th of February, 
1928 On that date one of them was still a minor 
aged about 17 years, while the eldest was 22 years 
old lt was objected that the application for 
possession was barred by time: 

Held, that as the major sister could not give a 
valid discharge on behalf of the others, s. 7 of the 
Limitation Act applied and the application was 
within time. 

Doraisami Sirumadan v. Nondisami Saluvan (2), 
Bapu Tatya v. Bala Roojee (3) and Surayya v. 
Subbamma (4), referred to. 

Miseellaneons second appeal from an 
order ofthe District Judge, Jhelum, dated 
the 2nd August, 1923, reversing that of 
the Senior Subordinate Judge, Jhelum, 
dated the 20th April, 1928. 

Mr. Nanak Chand, for the Appellant. 

Mr. C. L. Ghulati, for the Respondents. 


JUDGMENT.—In 1916, one Fazal 
Muhammad, a Mochi, sold some vacant land 
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Ilahi. Within a year the three minor 
daughters of Fazıl Muhammad instituted 
a suit through their mother for possession 
' of the property sold by pre-emption. On 
the 7th of February, 1918, a decree for 
possession by pre-emption was passed in 
favour of the three minor daughters condi- 
tional on payment of Rs. 800 within two 
months. ‘The money was so paid 
into Court and was taken out by the 
respondent vendee. No application, how- 
ever, was made for possession on behalt of 
the minors till the 8th of February, 1928, 
when two of them, Musammat Rajan aod 
Musammat Aishan, applied for possession. 
At that-time Musammat Aishan was aged 
194 years and Musammat Rajan was 
aged about 17 years. The third daughter 
Musammat Fatima, however, was then 
about 22 years old, It was objected that 


the application for possession was barred — 


by time and this contention found favour 
with the executing Court. 
District Judge, however, accepted the 
appeal and held that the application was not 
barred by time. He, therefore, returned 
the application to the executing Uourt 
with the. direction that it should be 
proceeded with’ in accordance with law. 
Against this decision this. second appeal 
has been preferred. . 

The subject has already been before me 
(see Luta Ram v. Shiv Ram (1) decided on 
the ist of October, 1928). The question 
turns on the interpretation of ‘s.7 of the 
Indian Limitation Act, 
referred to, the elder brother was more 
than 21 years old and he was the manag- 
ing .member ofa joint Hindu family. In 
these circumstances I followed Doraisami 
Sirumadan v. Noudisami Saluvan (2), 
Bapu'Tatya v Bala Roojee (3) and Surayya 
vy, Subbamma (4) and held that as the 
managing member of the family could 
have given acomplete discharge s. 7 of 
the Limitation Act did not apply. I also 


pointed out that the Privy Couacil decision, ` 


Jawahir Singh v. Udai Parkash (5) ,did 
not settle the question and was. not in 
point. 

(1) 114 Ind. Gas. 59; A. I. R. 1929 Lah, 14. 

2) 21 Ind. Cas. 410; 38 M. 118; 25 M. L. J. 405; 
14 M. L. T. 40l. l 
my 59 Ind. Cas. 739; 45 B. 446; 22 Bom. L. R. 


(4) 106 Ind. Cas. -863; 53 M. L. J. 677; A. L R. 
1928 Mad. 42; (1927) M. W. N. 91. f 

(5) 93 Ind. Gas. 216; 48 A. 152; 24 A. L. J. 97; A. 
I. R. 1926 P. 0. 16; (1926) M. W. N. 197; 50 M. L. 
J. 344; 30. W. N. 365; 43 0. L. J. 374; 33 0. W.’ 
N. 698; 28 Bom. L. R. 851; 931. A. 36 (P. Q) 
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with a kotha in the village abadi to Fazal ` 


The learned . 
- behalf. ° 


In the case just 
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To the present appaal, however, there is 


IH 


no question ‘of there being a managing 
member} of a joint family. There were 
three Mtihammadan minors and when one 
of them became a major she could not hava 
given a discharge without the concurrence 
of the other two. It follows that 5s, 7 
applies, It runs as follows :— 

‘Where’ one of several persona jointly 
entitled-.to institute a suit or make an 
application for the execution of a decree 
is under any such disability, and discharge 
can be given without the concurrence of 
such person, time will run against them 
all; but, where no such discharge can be 
given, time will not run as against any 
of them until one of them becomes capable 
of giving such discharge without the con- 
currence of the others or until the dis- . 


ability has ceased. ` 


It will be seen that it applies as well to 
execution proceedings as to suits. It makes 
no difference that there wasa next friend 
who had instituted the suit on the minor's 

As s. 7 of the Limitation Act 
applies .in terms to the present appeal, it 
follows that the decision of the learned 
District Judge was correct. I accordingly 
dismiss the appeal with costs. 


RU, Appeal dismissed, 


LAHORE HIGH COURT. 
Crvin Revision Petition No €24cr 1928, 
p February 27, 1929. 
Present: —Mr. Justice Tek Chand, 
Musammat KARAM BIBI AND otasrs— 
- DEFENDANT3— PETITIONERS 
_ versus ` 
MUHAMMAD ALAM KHAN— PLAINTIFp : 
i HUSSAIN ALI AND ANOTHER—DEFENDANTS 


© — RESPONDENTA. 

Arbitration—Parties remaining ex parte, not joining 
in teference—Legality of reference—Decree in accord- 
ance with award—Appeal—Revision—COrvil Procedure 
Code (Act V of 1908), ss. 96, Lid. i 

Inorder that a reference to arbitration in a pending 
a suit may be valid it is necessary that all the 
parties to the suit, including parties who have 
remained ex parte, should join ia tbe reference. 

Sringaram Venkataramanaja Charlu v. Patma 
Vasudevacharyulu.(3) and Polita Pevama Panda v. 
Narasinga Panda (4), relied on. 

No appeal lies from a decree passed in accordance 
with an award even where the; award is objected 
to on the ground that all the parties to the suit 
had not joined in the reference 

Guran Ditta v. Pokhar Ram (1) and Tej Singh v. 


Ghasi Ram (2), referred to. 
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Petition for revision of an order of the 
Senior Subordinate Judge, Gujrat, dated 
the sth February, 1928, affirming. that of 
the Subordinate Judge, Fourth Class, Din- 
ga, District Gujrat, dated the 26th October, 
1927. 

‘Mr, Shambu Lal Puri, for Mr. M. L. Puri, 
for the Petitioners. 

.JUDGMENT.—The plaintiff-respond- 
ent claiming to have purchased a share 
in a certain vacant site from defendants 
Nos. 10 and 11, sued’ for possession of his 
one-half share by partition, impleading the 
co-sharers of the other half as defendants 
Nos. 1-9. After issues had been framed, the 
suit was referred to arbitration, on an ap- 
plication signed by the plaintiff and Mu- 
sammat Karam Bibi, defendant No. 1, “for 
herself and as the Mukhtar of the remain- 
‘ing defendants.’ The arbitrator gave his 
award in favour of the plaintiff. Against 
this award objections were filed urging, 
inter alia, that the reference was invalid, 
-as all the defendants had not joined in 
making it. The Subordinate Judge over- 
ruled this objection holding that the appli- 


cation for reference had been signed by the. 


Counsel for defendants Nos 1 to 3,and that 
the proceedings were ex parte against the 
remaining defendants whose assent to the 
reference was not necessary under the law, 
He accordingly passed a decree in accord- 
ance with the award. | 


The defendants preferred an appeal to the 


Senior Subordinate Judge who dismissed 
it, holding that no appeal lay to him. He, 
however, gave his opinion on the merits 
also, remarking that if was probable that 
Musammat Karam Bibi was the Mukhtar of 
the remaining def endants. . 

On revision, the first point urged is that 
the learned Senior Subordinate J udge was 
in error in holding that no appeal lay to 
him, This contention, however, is devoid 
of all force, [Guran Ditta v. Pokhar Ram (1) 
and Tej Singh v. Ghast Ram (2).) 

The petition for revision must, however, 
succeed on the ground that the reference to 
arbitration was invalid for want of assent 
of all the persons interested in the dispute. 
The learned Senior Subordinate Judge was 
in error in stating that Musammat Karam 


Bibi who held a mukhtarnama from defend-. 


ants Nos 2and 3 was io fact representing 
defendants Nos 49 also. No such mukh- 
tarnamaz by defendants Nos, 2 and 3 is, 


(1) 104 Ind. Qas. 202; 8 Lah. 693; A. I. R. 1927 Lah. 
362; 9 Lah. L. J. 569; 29 P. L R. 247. 


102 Ind.’ Oas. 236; 49 A. 812;. 95 A lad 606; A. 


(2), 
1. R.1927 All. 568. 


"r 
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however, on the record. In. any case she: -. 
could not possibly have represented: defend- 
ants Nos.4to 9 who had not appeared in 
the ‘proceedings and had never authorised 
her to act on their behalf, ` 
The view of the trial Court that in mak- | 
ing a reference to arbitration parties, 
against whom proceedings have been taken ` 
ex parte or who did not appear at the trial,. 
need not join in the reference is also in- | 
correct, Sringaram Venkataramanaja Charlu — 
V. Patma Vasudevacharyulu, (3), Polita Pe- 
vama Panda v. Narasinga Panda (4) and 
Tej Singh v. Ghasi Ram (2). The reference. . 
to the arbitration was, therefore, invalid 
and the award is wholly void. _ 
I accept this ‘petition for revision, set 
aside the decree of the trial Oourt passed ; 
in accordance with the award and remit the 


-case tothe Subordinate Judge for decision | 


on the merits in accordance with law. Par- 
a will bear their own costs in this Court. 
Petition allowed. 
3) 9 96 Ind. Cas. 273; 23 L, W. 769; (1926) M, W. N. 


91, 
(4) 51 Ind, Cas, 155; 42 M. 632; 36 M. L, J. 538. 





LAHORE HIGH COURT. 
Sz00nD CIVIL Apera No. 909 or 1928, 
January 19, 1929. 
Present:—Mr Justice Dalip Singh. 
KAN COHANDAR—PLAINTIER — 
i ÅPPELLANT 
versus 
JOGI DAS AND aNoTaER—DeEFENDAYTS 
RESPun DENTS 

Punjab Pre-emption Act (I of 1913)—Instances of | 
pre-emption after 1918, value of—-Custom of pre- 
emption admitted in series of cases—Proo of. 

Custom of pre-emption prevails in Muhalla 
Dialpura of Karnal town. [p, 238, col. 1.) 

Instances before 1913 are valid ‘for proving ie 
existence of the custom of pre-emption under the 
Punjab Pre-emption Act. [p. 237, col. 2. 

Though decisions based either on admission of the 
right of pre-emption or where the plea of pre-emption 
was not raised are of less probative value then 
decisions where the pleais raised and contested and 
a final decision is cometo, there is no warrant for 
holding that if the custom of pre-emption is admitted 
in a series of cases this is insufficient to prove the 
existence ofa custom. [p. 238, col 1.] 

‘second appeal from a decree of the 
District Judge, Karnal, dated the 10th 
November, 1927, affirming that ‘of 
the Subordinate J udge, Fourth Olass, Kar- 
nal, dated the 11th October, 1926. 

Lala Mehr Chand Mahajan, for the Ap- 


pellant. 
Mr. Shamair Chand, for the Respondent, 
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J UDGMENT,—The only question aris- 
ing for decision’ in this appeal is whether 
‘the custom of pre-emption prevails in 
Muhalla Dialpura of Karnal town. ltisa 
finding of fact, not challenged before me, 
that Dialpura is a definite division of Kar- 
nal town and that the property, if not 
a shop, might form the subject of. pre-emp- 
tion. On the side -of the plaintiff certain 
oral evidence has been produced with 
respect to fhe custom being prevalent in 
Muhalla Dialpura. The instances given 
are mostly repeated in the documentary 
‘evidence which has been put in. -On the 
Bide of the defendants the oral evidence 
produced is with respect to a point of 
‘waiver which was raised by the defendants. 
There is certain oral evidence also. that 
‘the custom of pre-emption does not exist 
inMuhalla Telian. The documentary’ evi- 
es relied on by the plaintiff is as fol- 
ows:— 

P.7, This is a case where the right 
of pre-emption was admitted. The case 
_ was .fought on the points of price and 
‘limitation, and the decree was passed for 
‘pre emption on payment of Rs. 400 though 
‘the sale pricein the deed was Rs. 500. 

In P. 4 the case, though contested, 
had no plea as regards pre-emption which 
Seems to have been tacitly or impliedly 
admitted. : 

-P..9 was a case that came from Muhaila 
.Paharaganj, but the defendants in that 
case admitted the existence of the custom 
of pre-emption in Dialpura and on that 
‘admission the finding of the Court was 
that : pre-emption existed in Paharganj 
also. The Court seemed -to hold in that 
‘case that there was no such thing asa 
‘separate Muhalla known as Paharganj 
and that it was adjacent to, and. without 


`. any demarcation from, Muhalla Dialpura. 


In P. 10 the case was referred to 
arbitration and all that we have got on 
the record is the judgment which states 
that the parties accepted the arbitration 
and the suit was, therefore, decreed. 

In P. 1! the custom of pre-emption 
was held proved. A reference was made 
to the decree in two previous suits, It 
is not clear whether the two previous suits 
referred to in that case are or are not 
the suits which had been proved in 
this case. ; 

P. 16is acaso where the custom of pre- 
emption was held by the trial Court to exist 
in Muhalla Dialpura qua the houses, but-in 
the final judgment of the Chief Court the 
“two Judges seem to haye - difiered'aa to the 
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„valus of this finding. - The ‘suit in that 
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case was dismissed onthe ground that the 
property was a shop. 

“P. 52 is again a case from Paharganj 
oa right to pre-empt was not disput- 
ed. e ; 

These are the’ instances relied on’ by 

Counsel forthe appellant for the custom 
existing in Dialpura, It is obvious that 
two ofthem relate to Paharganj, but the 
argument of Oounsel is that Paharganj ig 
really only a part of Muhalla Dialpura. 
This argument receives some support from 
the oral evidence as well as from the judg- 
ment already referred to. Besides ` this 
there..was some attempt to prove the exist- 
ence of the custom in the other neighbour- 
ing, A of Karnal. 

. if is an instance from Muh 

Ghosian and it was held that na ice 
existed. P. J3 is an instance -from 


Muhalla Khel which isa part of Muhalla 


Holi. P. I4 and P. are instances 
from Muhalla Mamu Bhanja. P, 16 isan 
instance from Muhalla Khatrian, P, 7? 
is an instance from Muhalla Qazian. 

On behalf of the defendants D-2 ig 
an instance from Chakla Ramganian and it 
was held that the custom of pre-emption 
did not exist in the Chakla. 


- . may say at once that very little import- 


ance can be attached to these in 

from the other Muhallas for it ig siege tee 
Muhalla Mamu Bhanja and Muhalla Qazian 
are at a considerable distance from M uhkalla 
Dialpura and it is not proved that M uhalla 
Ghosian Mukalla Holi and Mühalla K hatrian 
are adjacent Muhalias, 

. On behalf of the respondents the follow. 
ing rulings have been cited:— 7 mperial 


Oil Soap & General Mills Co, Ltd.v. Misbah. 


ud-din (1), Pinbhu -v. Tota (2), Lekh Raj v 
Inder Mal (3), Ramji Das v. Mam Chand (4) 
and Vishno Das yv. Hem Raj (5), 

It is contended by Oounsel for the re- 


-spondents that this last ruling lays down 


that only instances before 1913 are valid for 
proving the existence of thecustom of pre- 
emption. I do not think that any such pro- 
position islaid down in that ruling, On 
gt r a DE lan, Sham Das v. Moolo 
Bai (6) an t Mardan v. M 
D a aa oi co gras 83. uhammad 
. Cas. 71; ah, 136; 20 P. 99. 
ALE. Lah. 286. WB. 1923; 
(3). 13 Ind. Cas. 658; 4. Lah; 176; A, 1, 
rai. $7 Ind Cas. 953 “193 Pi oe 
4. - Cas. 953; A. I, R. 19 < 
pW. R. 1922. pee eal SOT 86 
(5) 4 Lah. L J. i ni 
(6) . Cas. 837; 7 Lah. 124: A, J, 
910; 27 P, D.R, I4 | TR 1026 Lah, 
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Hassan (7) have been cited. Sham Das v. 
Moolo Bai (6)is not a pre-emption case, 
Ali Mardan v. Muhammad Hassan (7), no 
doubt, supports the Oounsel for the appel- 
lant. In Imperial Oil Soap & General Mills 
Co. Lid. v. Misbah-ud din (1) it was laid 
down that decisions based either on admis- 
sion of the right ofpre-emption or where the 
plea of pre-emption wasnot raised are of less 
probative value than decisions where the 
plea is raised and acontested and final decis- 
ion is come to. This proposition was aeccépted 
in Pirbhu v. Tota (2) and Lekh Raj v. Inder 
Mal (3) anditisno doubt, if [may humb- 
ly say so, correct. Butin all thoss rulings 
there was some rebutting evidence on the 
part of the defendant, but in this case, the 
Counsel for the appellant points out, there 
is no rebuttal at all on the part of the 
defendants. None oftherulings have laid 
down thatif the custom of pre-emption is 
admitted in a series of cases this is insuffi- 
cient to prove the existence ofa custom. 
The District Judge himself seemsto have 
thought that but for the strict nature of thé 
proof required to prove the existence of 
such a custom, he would have been of opin- 
ion that the custom was proved to exist in 
Muhalla Dialpura. He also expressed some 
opinion aboutthe nature of the property 
and the fact that the plaintiff was a strang- 
erinthe town, these considerations are 
irrelevant and it seems to me that on the 
evidence led in this cass the custom of pre- 
emption may fairly be concluded to have. 
been proved. It has been urged that two 
Courts have given concurrent findings on 
this point, but the judgmentof the learned 
District Judgeis, if anything, in favour 
really of the appellant and the force of this 
contention is, thererore, considerably weak- 
ened. On the whole lam of opinion that 
the evidence afforded by P.7, P. band P. 10 
supported by P.9 and P. 18, and also sup- 
ported by the oral evidence, plus the absence 
of any rebuttal by the defendants at all, 
are sufficient te establisha custom of pre- 
emption in this Muhalla. I, therefore, ac- 
cept the appealand decree the plaintiff's 
suit, but in the circumstances! make no 
ocder as to costs. Decree willbe drawn up 
in the usual form. One month for plaintiff 
to pay money due. 

R. Le Appeal allowed, 
(7) 9 Ind. Cas. 388; 9 P, R. 1911; 3 P. L. R. 1911; 
30 P. W. R, 1911. i 
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LAHORE HIGH COURT. 
Szconp Oxrvin APveRAL No. 1563 or 1923. 
January 5, 1929. 

Present: ~Mr. Justice Addison. 
DESA AND OTHERS-—PLAINTIFFA— 

; APPELLANTS 
' VETSUS 
DANI AND otHars—DEFENDANTS— 
RESPONDENTS. 

Adverse possession—Widow—Forfeiture of widow's 
estate on re-marriage—Continuance of possession of 
first husband's property—Presumption as to nature of 
possession—Succession on her death. 

Where a widow in possession of her deceased 
husband’s property as his‘widow, forfeits her right . 
to that property under custom on account of her- 
re-inarriage, but continues in such possession not- 
withstanding the forfeiture without objection by 
the reversioners, the widow must be presumed to 
have continued in possession” of ths same limited 
estate of which she was in possession since 
the death of her first husband. The inaction of the 
reversioners for a period of twelve years after the 
re-marriage can result only in vesting a complete 
title in the widow to a widow's estate in respect 
of her husband's land and there can be no adverse 
possession against them on her death and though 
she cannot be evicted during her lifetime if she has 
continued to possess such land for more than 12 years 
after her re-marriage, on her death her first husband's 
reversioners will succeed her and not her own heirs. 
[p. 239, col. 1.) 

Tarif v. Phool Singh (1), Umrao Singh v. Pirthi 
(2) and Lajwanti v. Safa Chand (3), referred to. 

Second appeal from a decree of the 
Additional Disttict Judge, Karnal at 
Rohtak, dated the 27th February, 1928, 
affirming thatof the Subordinate Judga, 
Fourth Class, Jhajjar, dated the 30th May 


1927. 


Mr. Shamair Chand, for the Appellants, 
Mr. Kishen Dyal, for the Respondents, 
JUDGMENT. — Musamamat Phulan 
succeeded to the estate of her husband 
Udmi as his widow. It has been held 
that she re-married by karewa a collateral, 
named Bodan. After her re-marriage she 
forfeited her widow's estate but she con- 
tinued to be recorded as in possession of 
it as her husband's widow for more than 
twelve years after her re-marriage. She 
has now died and her sons by the second 
marriage claim tobe entitled to Udmi's 
land on the ground that Musammat Phulan 
had adverse possession over it and the re- 
versioners lost their title in it. Both the 
Courts below have held that as she con- 
tinued to hold the land as Udmi’s widow, 
there was no adverse possession against 
the reversioners. The sons’ suit 
therefore, dismissed and they have preferr- 
ed this second appeal. 
- It might be mentioned that in a suit 
brought in 1904 against Musammat Phulan 


was 3 ‘ 
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she did not claim adverse possession but 
said that she had not married her second 
husband, and that even if he had re-marri- 
ed she was still entitled to retain posses- 
‘sion of her ‘husband's estate. That suit 
was dismissed on the ground that it was 
time-barred as she had been in posses- 


sion, for more than twelve years, of the. 
widow's estate after the alleged karewa’ 


marriage. . 
This case is on all fours with Tarif v. 
Phool Singh (1) in which it was held that 


where a, widow in possession of her deceas- | 


ed husband’s property as his widow, for- 
feits her right to that property under 
custom on account of her re-marriage, but 
continues in such possession notwithstand- 
ing the forfeiture without objection by the 
reversioners, the widow must be presumed 
to have ‘continued in possession of the 
same limited estate of which she was in 
possession since the death of her first 
husband. In other words, by being allowed 
to continue in possession of the property 
‘notwithstanding the forfeiture, she could 
only prescribe a title to a widow's estate of 
which she was in possession before her 
re-marriage. There could beno automatic 
enlargement of the widow’s estate but she 
must be presumed to have continued in 
possession of the same limited estate, 1. e., 
her widow's estate, and the inaction of the 
reversioners for a period of twelve years 
after the re-marriage could only result in 
vesting a complete title in the widow toa 
widow's estate in respect of her husband's 
land. The same view was takenin Umrao 
Singh v. Pirtht (2) a decision which was 
affirmed on Letters Patent Appeal. There 
decisions are based ona decision of their 
Lordships of the Privy Oouncil in Lajwanti 
v. Safa Chand (3). | 


The present case is, if anything, stronger 
than these cases forthe widow continued 
to be recorded asher first husband’s 
‘widow in possession of the land and she 
pleaded in a suit in 1905 that she had not 
re-married. Olearly, therefore, though the 
reversioners may have been unable to take 
away from her the widow's estate she 
held in her first husband’s land because a 
period of.more than twelve years elapsed 


(1) 99 Ind. Cas. 578; A. I. R. 1927 All. 274. 

(2) 86 Ind. Cas. 445; A.I. R. 1925 All, 369; L. R. 
6 A.117 Civ. 

(3) 80 Ind. Cas. 788; 5 Lah. 192; 22 A. L. J. 304; 
A. I. R. 1924 P. O. 121; (1924) M. W. N. 442; 20 
L. W. 10; 2 Pat. L. R. 245; 28 O; W. N. 960; 26 
Bom. L, R. 1117; 47 M. L. dJ. 935; 6 P. L, T. 1; 51 
dh A, 171; L, R 5A (P. 0) 94 (P. 0) 
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after her karewa, there was no adverse 


' possession against them on her death. It 


follows'that they were entitled to succeed, 
and not Musammat Phulan’s sons, upon 
her déath. 

The suit was properly decided and I dis- 
miss the second appeal with costs, 


R. L.. Appeal dismissed. 


LAHORE HIGH COURT. 
Wiest O1rvin APPRAL No. 1797 oF 1924. 
January Jl, 1929. 
` Present:—Justice Sir Alan Broadway, KT., 
and Mr, Justice Harrison. 
THANESHAR PARSHAD AND OTHERS 
. — PLaInTIFFs— APPELLANTS 
` VETSUS ' ; 
RAM CHAND AND otHers—Derenpantrs— 


RESPONDENTS 

Hindu Law--Joint family—Addition to ancestral 
house—Presumption—Nucleus of joint family, pre- 
sumption as to—Money borrowed for speculative pure 
chase—Necessity. 

Where a Hindu father and son live together and 
have an ancestral house, any addition made to 
that house is to be presumed to have been built out 
of the nucleus of the joint family property. But 
this presumption can arise only when it is’ shown 
a ae joint family had such a nucleus. [p. 240, 
col. l.r 

_ Borrowing money for a random act of a specula- 
tive purchase in the commodity market by a person 
whose occupation was not, and never had been 
trading, cannot possibly be treated as a legitimate 
— of borrowing for business purposes. [p, 240, col. 


` First appeal against an order of the First 


Olass Sub-Judge, Ferozepore, 
3st March, 1924. pore, dated the 
essrs. Shamair Chand and, B. P. 
for Mr. Gullu Ram, for the renner te 
Messrs. Jagan Nath Aggarwal and Nawal. 
Kishore, for the Respondents, < 
JUDGMENT.—On the 27th of Feb- 
ruary, 1920, one Ram Chand, a petition- 
writer of Fazilka, executed `a deed 
by which he mortgaged certain house pro- 


_ perty situated in Fazilka for Rs. 6,060 to 


Sohan Lal. On the 20th of October, 1922 
the seven sons of Ram Ohand instituted a 
suit for a declaration thatthe said mort- 
gage, having been made without considera- 
tion and valid necessity, would not be 
binding on them. It was alleged that Ram 
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(hand was an immoral pereon addicted to 
liquor and women and that the document 


itself had been executed by him in a state 


— 


of intoxication, Ram Chand allowed the pro- 
ceedings to go against him ex parte. The 


- mortgagee Sohan Lalpleaded that the pro- 


perty wasnot ancestraland that the trans- 
action was a genuine one, full considera- 
tion having been. paid and the .money 
advanced to Ram Ohand for purposes of 
trade. Thetrial Court came to the conclu- 
sion that only a portion of the property was 
ancestral and that the whole consideration 
had actually passed. It was also held that 
the plaintiffs had failed to prove that 
Ram Ohand was addicted to drink and 
women. The suit was, however, dismissed 
on the ground that sufficient necessity had 
been established for the transaction, The 
plaintiffs have come to this Court in appeal 
andit has been contended that the view 
taken by the trial Court as to the non- 


‘ancestral nature of a portion of the pro- 


perty.mortgaged was erroneous, and that 
having regard to the case of Daya Ram v. 
Harcharn Das (1) the finding on the point 
of necessity was also wrong. 


So far as the ancestral nature of the pro- 


' perty is concerned the respondent has not 


- contested the conclusion arrived at by the 


-Court below with regard to the main por- 


- tion of the. building -shown in 


= 


. alancestral house. 


the plan 
Ex. P-1 while the appellants have not chal- 
lenged the finding that consideration pass- 
ed in full, Exhibit P-1 shows that a por- 
tion of the house, therein marked ABCD, is a 
subsequent erection and the evidence shows 


- that the site on which ABOD stands was ' 
- purchased by Ram Chand from the Munici- 


pality and that he subsequently erected 


= thereon the existing structure which ad- 


joins and forms a continuation of the origin- 


mortgaged is alsoshown to have been ac- 
quired by Ram Ohand and stands ata little 


is contended that where a Hindu father and 


“gon live together and have an ancestral 


. writer and both carried on their independ-. 
- ent callings and are not shown to have ary 


house any addition made to that house is to 
be presumed to have been built out of the 
nucleus of jointfamily property. This is 

uite correct but the plaintifis have wholly 
failed tc show that there was any nucleus 
in the case of this family. The father was 


THANBSHAR PARSHAD Y. RAM OHAND. 


The other property . 


119 L O. 1929 


common fund or funds or to have pooled - 
their incomes. This being the case the 
principles enunciated in Periokaruppan 
Chetitv. Arunachalam Chetti (2) are applic- 
able and it cannot be held thatthe portion 
ABOD on Ex. P-land the separate’ struc- 
ture as shown in Kx. P-2 were ancestral. 
Onthe question of necessity the only 
evidence consists of the declaration in the 
deed itself that the money was being bor- 
rowed for trading purposes and the state- 
ments of Daulat Ram (D. W. No, 2) and 
Munshi Ram (D. W. No. 6) who say that 
Ram Ohsnd purchased some sarson and 
stored it in the hope of arise in its selling 
value, Daulat Ram says that some 100 or 
200 maunds were purchased. He admits 
that the purchase was not made in his pre- 
sence and that he was only told ofit by 
the defendant. Munshi Ram says that 
Ram Ohand purchased sarson of the value 
of Rs. 529-2 in Chet 1977. What he did 
with it he does not know and in cross ex- 
amination admits that Ram Ohand's idea in 
making this purchase was to sell after 
storing it for some time when the rate was 
higher. This merely represents a specula-. 
tive purchasein the commodity market by 
a person whcs3 occupation was not, and 
never had been trading. It isnot a case of 
money being borrowed to carry on a family 
business, nor yet is it acase of borrowing 
money to start’ any family business. A 
mere random act of speculation such as 
this cannot possibly be treated as a legiti- 
mate act of borrowing for business purpos- 
es. Necessity hasnot beenestablished and 
the appeal must, therefore, be accepted and 
the plaintifis granted a decree declaring 
that the mortgage will not affect their in- 
terests so far as the ancestral property only 
is concerned. Parties to bear their own 
costs throughout. i 


Appeal accepted. 


R. L. 
(2) 102 Ind. Cas,’ 290; 50 M. 582; (1927) M. W.N. 


. 287; 52 M. L. J. 571; 25 L. W: 688; A, I. R; 1927 
" distance away from the ancestral house. It . 


Mad. 676. 


in Government service, the son a petition-- ` 


(L) 107 Ind, Cas. 781; 8 Lah, 678; 29 P, L: R 72; - 


AMAR, 1928 Lah dil, - 
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ALLAHABAD HIGH COURT. 
First O:vic APPEAL No. 278 or 1926. 
December 3, 1928, 

Present:—Mr Justice Sulaiman 
and Mr. Justice Kendall. 

BANK or UPPER INDIA LIMITED 
(In LIQUIDATION) —PLAINTIFF —APPELLANT 
versus 
FANNY SKINNER alias NASIRA 
BEGAM AND oTHERS-—DEFENDANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 3, 54, 58 
(a)—General Clauses Act (X of 1897), el. (25)— Regis- 
tration Act (XVI of 1908), s. 1?—Mortgagee's interest, 
whether immoveable property—Oral transfer of such 
interest, validity of—Registered instrument, necessity 
of-—Estoppel of parties to transfer. 

A mortgagee’s interest is ‘immoveable property’ 
within the meaning of s. 54 0f the Transfer of Pro- 
perty Act and a sale of a mortgagee’s interest of the 
value of Rs. 100 and upwards can, therefore, be 
effected only by means of a registered instrument. 
[p. 243, col. L] ' 

Mutsaddi Lal v. Muhammad Hanif (1), Paresh 
Nath Singha v. Nabogopal Chattopadhya (2) and Nata- 
raja Iyer v. South India Bank, Tinnerelly (3), iol- 
lowed. 

Abdul Majid v. Muhammad Faizullah (4), Karim- 
un-nissa v. Phul Chand (5) and Lal Umrac Singh v. 
Lal Singh (6), distinguished. 

Where such an interest is transferred by an oral 
arrangement andthe arrangement is acted upon by 
the parties, though the parties to the arrangement 
may themselves be estopped from going behind it, 
the arrangement cannot be used as transferring 
legal title when a stranger whois not a party to it 
wishes to take advantage of it. [p. 242, col. 2.] 


First appeal from a decree of the Sub- 
ordinate Judge, Meerut, dated the 18th of 
February, 1926. 


Messrs. B. E. O'Conor and Ram Nama 
Prasad, for the Appellant 

Dr. K. N. Katju and Mr. S. N. Gupta, for 
the Respondents. 


JUDGMENT.—This is a plaintifi's 
appeal arising out of a suit for sale on the 
basis of a mortgage-deed dated the 8th of 
December, 1911, executed by cefendant 
No. 1 in favour of the Bank of Upper 
India. Inthe original written statement 
which was filed by the principal contesting 
defendant on the 17th of July, 1924, she 
raised various pleas including a denial of 
proper execution, receipt of consideration as 
well as some other pleas. But there was no 
plea that the plaintiff Bank had no locus 
standi to sue through its liquidator. On the 
10th of Novem ber, 1925, she tiled an applica- 
tion stating that she had just come to know 
that the Bank of Upper India had sold sll its 
assetsand liens to the Trustof India Limited 
and that accordingly the plaintiff had no 
right left to sus the defendant, In spite of 
objections the Oourt considered that this 
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wasa legal plea and framed an additional 
Issue No. 8, Allthe other issues have been 
foundin favour of the plaintiff, but the 
suit has failed on the . ground that the as- 


_ sets of the Upper India Bank had been trans- 


ferred to the Trust of India Limited and the 
plaintiff Bank cannot maintain the suit. 
The finding on the last mentioned ‘issue is 
theonly point which has been discussed 
before us by the learned Counsel for the 
parties. 

The principal facts of this case cannot be 
disputed. The Bank of Upper India 
suspended payment sometime about 
October, 1914. In 1915, an application 
was presented. under s, 153 of the 
Indian Companies Act putting forward a 
compromise before the High Court for 
approval. On the 2nd of June, 1915, Tud- 
ball, J. sanctioned a scheme under which the 
share-holders were to surrender their shares 
and receive in exchange debentures in the 
Trust of India Limited on certain condi- 
tions. Later, on the 28th of February, 1917, 
that scheme wasslightly modified and,the 
learned Judge accepted the modification. 
The true banking business of the Bank of 
Upper India was to be absorbed and taken 
over by the Alliance Bank of Simla and 
that portion of the Bank’s business which 
was not true banking was to be taken over 
by a company called the Trust 
of India Limited. In lieu of their 
shares the share-holders were to be offered 
debentures in the Alliance Bank and 
preference shares in the Trust of India 
Limited on certain terms, It is not neces- 
sary to specify the scheme in any detail. 

On the 30th of June, 1917, the share- 
holdersof the Upper India Bank at their 
meeting resolved that the company should 
be wound up voluntarily, and Messrs, 
Hunter and Stuart be appointed liquidators 
for its winding up with joint and several 
powers. It was further resolved that a. 
draft agreement withthe Trust of India 
Limited should be approved, and the 
liquidators be authorised pursuant to s. 213 
of the Indian Companies Act of 1913 to enter 
into the said agreement with the Trust of 
India Limited in termsof the said draft, 
and to carry the same into effect with such 
ifany modifications as they may think 
expedient. Subsequently the. Alliance 
Bank of Simla and the Trust of India 
Limited also went into liquidation. Pre- 
sumably with a view to evade the payment 
of stamp duty to Government, the liquida- 
tors of the Upper India Bank and those of 
the Alliance Bank and the Trust arrived aij 
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some mutual and private understanding that 
debenturesand the preference shares should 
be offered to the share-holders of the Upper 
India Bank and that the assets of the latter 
Bank betaken over by the liquidators of the 
Alliance Bankand theTrust. Astodocuments 
which were outstanding the understanding 
was that the liquidators of the Upper india 
Bank should realise the same and pay over 
the amount realised to the other liquidators. 
The oral evidence in this case leaves no 
doubt that this‘ mutual arrangement has 
‘been carried out to a very great extent, and 
that as between these two sets of liquidators 
there has been absolutely no breach of 
contract so far. But itis also an admitted 
fact that the liquidators ofthe Upper India 
Bank have not executed any proper register- 
‘ed document transferring their interests in 
the immoveable properties in favour of the 
other liquidators, At any rate it is admit- 


ted in this case that-no registered document, 


transferring the rights under the mortgage 
in suit has been executed by the liquidators 
of the plaintiff Benk. The learned 
Subordinate Judge relying principally on a 
judgmentofthe High Court ina previous 
proceeding has come to the conclusion that 
the assets of the Bank have all been legally 
transferred to the Trust of India, In that case 
the question arising in the present appeal 
did not directly arise. Thelearned Subordi- 
nate Judge has quoted expressions used by 
Walsh, J, as tothe taking over of the assets 
of the Bank of Upper India, the transac- 
tions having been carried through, the 
share holdersof the Bank of Upper India 
having surrendered their shares in exchange 
for debentures and preference shares and 
the due execution and performance of the 
agreementfor sale. Thereisa further remark 
in his judgment to the effect that “The 
exchanges have been made, the matters have 
passed into history and the legal rights of 
the parties have been settled without the 
necessity of a formal document.” Ryves, J. 
however confined his judgment exclusively 


tothe question of estoppel and remarkei . 


“It may be that the parties inter se are 
estopped from disputing the transfer 
although in lawno valid transfer has 
taken place so far as immoveable properties 
or securities on such immoveable properties 
of over Rs. 100 in value are concerned.” 
The defendant not being a party to that 
proceeding, it is not suggested that that 
judgment operates as res judicata, As the 
question at that time was principally one of 
estoppel, we do not think that it was at all 
decided in that case thats valid transfer of 
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all the immoveable properties had been 
legally effected. a 

If no registered document is required for 
the transfer of the mortgagee’s interest 
under a simple mortgage-deed, and an oral 
assignment is effective, then there would 
be no doubt that the plaintiff Bank has 
parted with its interest in this mortgage by 
virtue of the arrangement with the 
liquidators of the other company. 
On the other hand, if no valid transfer 
can take effect without a registered 
document, it is clear that although the 
parties to the arrangement may themselves 
be estopped from going behind it that 
arrangement cannot be used as transferring, 
legal title to the Trust when a stranger, 
who is not a party to that agreement, 
wishes to take advantage oli, 

Section 17, sub-cl. (b) of the Registra- 
tion Act makes “other noh-testamentary 
instruments. which purport or operate to 
create, declare, assign, limit or extinguish, 
whether present or in future, any right, title 
or interest, whether vested or contingent of 
the value ofonehundredrupees and upwards, 
to or in immoveable property” compulsorily 
registerable, Itis obvious that if a sale-deed. 
ofthe mortgagee’s interest had been executed 
it would haverequired registrationinasmuch 
as it would have affected an interest in 
immoveable propérty. But strictly speaking 
8. 17 requires registration only when. a 
transaction’ has been reduced to writing, 
It doés not in terms lay down that no 
transfer can take effect in the absence of 
such document We have to fall back 
upon the provisions of the Transfer of 
Property Aet to see whether to effect a valid 
transfer aregistered instrument is necessary, 
Section 58, cl. (a) makes it quite clear thata 
mortgage is a transfer of an interest in 
immoveable property. Then s. 54 provides 
that a transfer of tangible immoveable 
property of the valueof Ra. 100 and over 
or other intangible thing can be made only 
by a registered instrument. The question 
remains whether the mortgagee's interest is 
itself immoveable property within the 
meaning’ of s. 3. That section, however, 
does not give a complete definition of 
immoveable property. For that we have to 
refer to its definition inthe General Olauses 
Act (Act No. X of 1897), cl. 25 where it is laid 
down tbatimmoveable property shall include 
land, benefits to arise out of land and things 
attached to the earth or permanently fasten- 
ed to anything attached to theearth. Even 
that definition on its own language is not 


exhaustive, A subtle distinction has. come 
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times been drawn between an interest in 
the immoveable property and the immove- 
able property itself. Andon the basis of 
such a distinction the learned Advocate for 
the respondent has urged thai although a 
mortgagee's interest isan interest in immove- 
able property it is not immoveable property 
itself, and, therefore, a transfer of it does 
not require a registered deed. We are 
unable to accede to this contention. ` 

In the first place, a mortgagee’s interest 
may come in within the meaning of the 
exprersion ‘benefits tofarise out of land’ in 
the General Olauses Act. In the second 
place, the Indian Legislature appears to 
have intended that all rights to immoveable 
property should fall within the category of 
immoveable property. Mortgages of im- 
moveable property have priority over all 
subsequent transfers and  eubsequent 
transferees are presumed to have notice 
of the previous charge. Such presumption 
cannot be made unless there ia a registered 
document. It seems to be against the 
general policy of the Transfer of Property 
Act that subsequent transferees should be 
bound by a mortgage although that mort- 
gage need not be made by a registered 
instrument. The mortgagee’s interest is 
not a mere right to recover the debt due 
but to have a charge onthe property and to 
follow it wherever it goes. His claim is 
excluded from the definition of 
actionable claim in s. 3o0f the Transfer of 
Property Act. We have, therefore, no 
hesitation in coming to the conclusion that 
a sale of a mortgagee’s interest can only be 


- effected by means of a registered-deed of 


transfer. 
Chamier, J. in the case of Mutsaddr 


Lal v. Muhammad Hanif (1) expressed the 


opinion that the interest of a simple mortga- 
gee was an intangible thing within the 
meaning ofs, 54 and the transfer of it can 
be made only by a registered instrument. 
The Calcutta view also is that the mort- 
gagee’s interest is immoveable property 
even within the meaning of the -provisions 
of the Civil Procedure Code, Paresh Nath 
Singha v. Nabogopal Chatiopadhya (2), 
The same view has been expressed in 
Madras, Nataraja Iyer v. South India Bank, 
Tinnevelly (3). | 
No doubt in numerous cases of this 
Court, for instance, Abdul Majid v. Muham- 


(1) 15 Tnd. Gas. 853; 10 A. L. J. 167. 

(2) 29 O. 1; 5 O. W. N. 821 (F. B.). 

(3) 13 Ind. Cas. 91; 37 M, 51; 10 M, L, T, 503; 
(1014) "2 M. W. N. 590;-22 M. L, J. 105, 


mad Faizullah (4), Karim-un nissa v. Phul 
Chand (5) and Lal Umrao Singh v. Lal 
Singh (6) it has been held that a simple 
morigagese's interest is not immoveable pro- 
perty within the meaning of that word as 
used in the Civil Procedure Code. As the 
latter Oode does not define immoveable 
property, the learned Advocate for the 
respondent has urged that these cases must 
have proceeded on thedefinition of that word 
inthe General Olauses Act, which definition 
applies to the case before us. But there are 
various provisions in the Oivil Procedure 
Code which make it impracticable to hold. 
‘that the interest of the mortgagee can be 
attached and sold as immoveable property 
according to the procedure laid down for 
its sale, Those considerations influenced 
the learned Judges of this Oourt con- 
siderably. We do not, therefore, think, that 
those cases areany guide to us in the pre- 
sent case. The view expressed by us as 
above mainiaics a consistency between the 
policies of the Registration Act and the 
Transfer of Property Act, and we think is 
the correct view. i , j 

No matter what the equities may be be- 
tween the Bank of Upper India and the 
Trust of India Limited inter se, we must 
hold that no valid and legal transfer of the: 
mortgagee’s interest had taken place so as 
to deprive the present plaintiff of all rights 
to maintain the suit. « - l 

We accordingly allow this appeal and- 
setting aside the decree of the Oourt below 
decree the plaintiff's claim with costs in 
both Courts, The usual six months are 
allowed for payment. 

A. Appeal allowed, 

(4) 13 A. 89; A, W. N. (1890) 186. 

(5) 15 A. 134; A. W. N. (1893) 51, 

(6) 80 Ind. Oas. 890; 46 A. 917; 22 A. L. J, 840; 
A, I R. 1924 All. 796; L. R. 5 A, 674 Qir. 





ALLAHABAD HIGH COURT. 
First Orvin Aepgau No, 96 oF 1926, ` 
January 3], 1929. 
Present :—Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 
HAN WANT RAI—Dzrenpant— 
APPELLANT 
versus ; 
CHANDI PRASAD AND OTHERS -—PLAINTIFRS 
AND 
UMAN DATTA AND oTanes—Derenpantrs— 
RESPONDENTS. 
Limitation Act (LX of 1908), Seh. I, Arts, 62, 92 ; 


+ 


Pad 


in the original suit. 


244 
116—Transfer.of Property Act (IV of 1882), s. 59 
(2)—Vendor and purchasér—Covenant for title—Suit 
for breach of covenant—Limitation—Art. 116, appli- 
cability of—Vendee's transferees, whether entitled to 
ue upon such covenant—Pre-emptor, rights of. 

A suit bya vendee against the vendor for come 
pensation for breach of acovenant in the sale-deed 
to indemnify the vendor against loss caused to the 


vendee bya defect in the vendor's title is governed . 


by Art. 116 and not by Art. 62 or Art.97 of Sch. I of 
the Limitation Act. [p. 245, col. 2.] ; 

Article 116 would apply even if the suitis based 
on the implied covenant for title mentioned in 
8, 99 (2) of the Transfer of Property Act. [ibid] 

Mul Kunwar v. Chattar Singh (3), Nabin Chandra 
Ganguli v. Munshi Mander (5), Singamani Pandithan 
v. Munibadra Nainar (6), Ganappa Putta Hegde v. 
Hammad Saiba (7), Injad Ali v, Mohini Chandra 
Adhikari (8) and Tricomdas Cooverji Bhoja v. Gopi- 
nathji Thakur (9), relied on. 

_ Kundan Lal v. Bisheshar Dayal (2) and Janak 

Singh v. Walidad Khan (4), not followed. 

‘A successful pre-emptor stands in the shoes of 
the vendee and is entitled to sue the vendor upon 
an indemnity clause contained inthe sale-deed. [p. 
244, col. 2.) , 
` Gobind Dayal v. Tnayatullah (1), relied on, 

Under s. 55, sub-s, 2 of the Transfer of Property 
Act, there is always an implied covenant as to title 
and this covenant runs with the land. [p. 245, col: 

An express contract of this nature will also run 
with the land, [ibid.] 


First appeal from a decree of the Addi- 
tional Subordinate Judge, Azamgarh, dated 
the 21st of November, 1925, 4 

Messrs, Peary Lal Banerji and Kamla 


' Kant.Verma,for the Appellant. 


Messrs. Iqbal Ahmad, Mukhtar Ahmad and 
Abu Ali, for the Respondents, 


-JUDGMENT.—This is an appeal by 
one who was arrayed as the defendant No. i 
The suit arose under 


. the following circumstances : 


The appellant, Hanwant Rai,.sold,onm 12th 


February 1912, a certain amount: of’ pro~ - 


perty to Molai and two others for the sum 
of Rs. 9,000. Kauleshar Rai, who has since 
died, brought a suit for pre-emption on 


7th of September, 1912, and obtained a decree ` 


on condition of payment of the entire con- 
sideration of the money of Rs. 9,000 on 25th 
of January, 19 3. He deposited the money 
that he was required to do under the 
decree and obtained delivery of possession. 
The appeal to the High Court was dismissed. 


Kauleshar and his joint brothers who are - 


plaintifis Nos.3 and 4 inthis action, sold 
a half sharein the property pre-empted to 
the plaintiffs Nos.: 1 and 2 ofthesuit and 
three others, on 6th of August, 1916. The 
sons of Hanwant Rai challenged the sale 


. made by their father, by suit No. 79 of 1919, 


and, eventually, got a decree for possession 
fromthe Court of iret instance and also 
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by the Court of Appeal. © The decree direct- 
ed that.on condition of payment of Rs. 
2.761 x-0, the plaintiffs, namely, the sons of 
Hanwant Rai, would be entitled to recover 
possession. They deposited the money and 
obtained delivery. of possession on lžth 
March, 1921. < 


Having thus been dispossessed of their 
property the present suit was instituted by 
the brothers and survivors of Kauleshar 
Rai and two of the five transferees. It has 


_been found that the defendant No. 1, one 


of such transferees, has a small interest in 
the property mortgaged and that the other 
transferees, never having paid anything to- 
wards the sale consideration, did not obtain 
any interest in the property, The present 
suit was directed for the recovery of several 
sums of money, viz, Rs. 6,238-8-0 being the 
difference between the: entire purchase 
money paid, viz., Rs. 9,000 and the sum of 
Rs. 2,761.8 0 paid by the sons asa condition 
precedent to their recovery of the property, 
for recovery of Rs 1,400, being tHe costs 
incurred by the plaintiffs in defending the 
sons suit, Rs. 656-8-0 being the costs paia by 
the plaintiffs to thescns under the decree 
obtained by them and Rs. 4,336- 14-6, interest 
òn- the sale consideration and other sums 
claimed. 

The suit has been decreed in its entirety 
except for the sum of Rs. 1,400 which re- 
presented the amount of costs incurred by 
the plaintiffs in defending the sons’ suit. 
The plaintifis have not appealed and as we 
have said, the present appeal is by Hanwant - 
Rai alone, 

Two points have been urged before us, 
namely, (1) the pre-emptor’s vendees are 
not entitled to the benefit of the indemnity 
clause in the sale-deed executed by Hanwant 
Raiin favour of Mulai and others, and (2), 
the suit was barred by limitation. 


We shall take up the first point first. 
The original sale-deed, namely, the one 
executed by Hanwant in favour of Mulai 
and others will be found printed at page 
23 of the record. By this sale-deed, Han- 
want Rai expressly agreed to indemnify the 
vendees in case by any act of himself or 
by any claim of his children or the members 
of his family, any defect arose in the pro- 
perty. It is conceded that Kauleshar Rai, 
having succeeded in this suit for pre- 
emption was substituted for the original 


vendees, as the vendee. That.- this 
was the position of the pre-emptor 
is fully borne. out ‘by the Full 


Bench case of Gobind Dayal v, -Inayat- 


f 
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ullah (1) vide the remarks of Mahmud, J.at 
. page 8084, It is clear, therefore, that so far 
as Kauleshar's surviving brothers are con- 
cerned, there can be no doubt that the suit 
is maintainable on the indemnity clause 
contained in the sale-deed of 12th of Febru- 
ary, 1912. So far as the vendees are con- 
cerned there are two positions. Hither to 
them the benefit of the contract was trans- 
ferred, or it was not, If it was not trans- 
ferred the benefit of the contract remains 
entirely in Kauleshar’s survivors, If they 
have lost the entire property which was 
obtained by pre-amption, they are entitled 
to recover the damages, irrespective of the 
fact that they have transferred half the 
property to other people. If, to the vendees, 
the rights accruing under the indemnity 
clause have been assigned, they -too ara 
entitled to maintain the suit. Further it 


appears that under s. 5d sub-s. 2 of the, 


Transfer of Property Act, there is always 
an implied covenant as to title and this 


covenant runs with the land. If that be the . 


cass with respect to an implied contract, it 
ssems to follow that an express contract of 
this nature must also run with the land. 
In any case, the vendees from Kauleshar Rai 
and his brothers are entitled to take the 
benefit of the implied contract contained 
in s. 55 sub-s. 2 of the Transfer of Property 
Act. Inany view of the case, it is impossi- 
ble to maintain on behalf of tha defendant 
No. 1 that the suit is not maintainable by 
the vendees of Kauleshar Rai and his bro- 
thers. ; 

We now come to the question of limita- 
tion. It is argued on behalf of Hanwant 
Rai that sither Art. 62 or Art. 97of the 
Limitation Act applies, and as the suit was 
brought more than three years after de- 
livery of possession to the sons of Hanwant 
Rai, the suit is barred by tims. Reliance 
has been placed on several cases and 
mainly on the case of Kundan Lal v. Bishe- 
shar Dayal (2). This was a decision of 
a Bench of two learned Judges of this 
Court and the learned Judges thought that 
they had to choose between two cases 
decided in this Court. Those two cases were 
Mul Xunwar v, Chattar Singh (3) and Janak 
Singh v. Walidad Khan (4). -La the case in 
Mul Kunwar v. Chattar Singh (3) it was 
expressly decided that in the ci:cumstancas 
of the present case, Art 116 of the Limita- 

(1) 7 A. 775; A. W. N. (1885) 182 & 228. 

(2) 103 Ind. Oas. 165; 25 A. Li. J. 811; 50 A. 95; A. 
I. R. 1927 All. 734. 

(3) 39 A. 402; A. W. N. (1908) 185; 5 A. L, J. 480: 

(4) 30 Ind. Cas. 410; 13 A. L. J. 669. . 


*Page of 7 A—[Hd.} 


HANWART RAT Ui GHANDI PRASAD, 


245 | 


tion Act applied. In the latter oase in 
Janak Singh v.Walidad Khan (4) Art, 116, 
was not applied on the express ground that 
there was no covenant to which art. 116 
could be applied. Their Lordships analys- 
ed the document before them and expressly 
found that there wera no covenants to 
which Art, 116 could apply. The earlier 
case of Mul Kunwar v. Chattar Singh (3) 
was not brought tothe notice of the learned 
Judges. It was not necessary to do so. Their 
Lordships appear to have been fully alive 
to the contents of Art. 116 of the Limita- 
tion Act, but, ae we have said, they ex- 
pressly said that in the circumstances of 
that case there was nothing in the sale- © 
deed to which Art. 116 could beapolied. In 
the case under discussion in Kundan Lal 
v. Bisheshar Dayal (2), one Calcutta case 
and a Madras case were also cited, but 
they were not discussed. In view of the 
fact that the case in Kundan Lal v. Bishesh- 
ar Dayal (2) preferred to follow one of the 
cases tò another of the cases decided in 
this Court, we think we are at liberty to 
accept the casein Mul Kunwar v. Chattar 
Singh (3) also a Bənch decision as a proper 
guide for us. , 
Considering the case apart from authori- 
ty there can be little doubt that Art. 116 of 
thə Limitation Act would be applicable. 
Weshall presently.show that that article hag 
been applied not only in this Oourt, in the 
case of Mul Kunwar v, Chattar Singh (3) 
but by several other High Oourtsin India 
and also by the Privy Ooungil. Article 116 
runs as follows: , | 
“Suit for compensation for the breach of . 
a contract in writing registered. -Pariod of 
limitation—six years, Time from which period 
begins to ruan—when the period of limitation 
would begin to run against a suit brought 
on a similar contract not registered,” | 
The contract in writing registerad is that 
in case the vendees lost the whole or any 
portion of the property on account of the 
claim made by the children of the vendor 
they would be entitled to be indemnified. 
Tais is an express contract of indemnity: 
The cause of action would arise from the 
date of dispossession, a date which is within 
six years ofthe suit. Apart from authority,. 
therefore, therecan be no difficulty in the 
application of Art. 116. Even if it nad’ 
been the case tnat there was no express 
covenant, the implied covenant mentioned 
ius. 55 of the Transfer of Property Act 
would be applicable. The facts that the 
implied contract is not put into the docu- 
ment itself will not make any difference 
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A contract may be exprers or implied (see 
5.9 ofthe Contract Act). Jn Art, 116 of 
the Limitation Act,the word used is “con- 
tract”. This should include an implied 
contract also, We have to mention this 
aspect of the case because we have said 
that if the vendees from Kauleshar Rai 
and his brothers could not succeed on the 
express contract contained in the sale-deed 
of 1912, they were entitled to succeed on 
eae covenant which runs with the 
and, 

Ta Nabin Chandra Ganguli v. Munshi 
‘Mander (5) it was held thatthe implied con- 
tract mentioned in s. 108 of the Transfer 
of Property Act (the case was of a lease) 
could be read within Art. 116 of the Limita- 
tion Act and a suit for compensation for 
breach of the covenant would be governed 
by the six years’ rule of limitation. The 
same view was taken in Singamani Pandi- 
than v. Munibadra Nainar (6) following 
earlier Madras cases. The same view was 
taken in Ganappa Putta Hegde v. Hammad 
Saiba (7) and in Injad Ali v. Mohini 
Chandra’ Adhikari (8). In the case of 
Tricomdas Cooverji Bhoja v. Gopinathji 
Thakur (9) the question arose whether 
where rent was payable under a registered 
document the Art. 110 which applied ex- 
pressly to a suit for recovery of arrears of 
rent applied or Art. 116 with the larger 
period of limitation. Their Lordships of 
the Privy Council held that Art. 116 applied 
to all cases in which the contract was in 
writing registered, although such cases 
may have been provided for in the earlier 
portion of the First Schedule of the Limita- 
tion Act. This makes it entirely clear 
that a suit for compensation for breach of a 
contract that is in writing. registered, must 
be brought within Art. 116. 

We are entirely satisfied both on princi- 
ple and on authority that the suit is within 
time. The result is tbat the appeal 
fails and is hereby dismissed with 
costs. l 

A, Appeal dismissed. 


(5) 101 Ind. Cas. 707; A. I. R. 1927 Pat. 248; 8 P. L. 
T. 590; 6 Pat, 606. | 

(6) 91 Ind. Cas. 514; A. I. R. 1926 Mad. 255; 49 M. 
L. J. 668; 22 L. W. 704. 

(7) 89 Ind, Cas. 59; 49 B. 596; 27 Bom. L. R. 637; A. 
I. R.1925 Bom. 440. i 

(8) 80 Ind. Cas. 623; A I. R. 1924 Cal. 118; 27 C. 
W. N. 1025. 

(9) 39 Ind. Cas. 156; 44 O. 759; 1 P. L.J. 262; 15 
A. L.J. 217; 25 0. L. J. 279; 32 M. L.J. 357: 21 M. 
L. T. 262; 21 C. W. N. 577; (1917) M. W. N. 363; 
5 p. W. 654; 19 Bom. L. R. 450; 44 I. A. 65 (P. CO). 
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ALLAHABAD HIGH COURT. 
Civiu Reviston No. 329 oF 1928. 
January 29, 1929. 
Present:—Mr. Justice Dalal. 
Musammat FAHLMAN AND OTHERS 
— AFPPLIGANTS 
161 SUS 


AWADH BEHARI LAL AND ANOTHER 


— OPPOS!TE PARTIES. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 18, 
0. XXXIV, rr. 2, 3—Mortgage sutt—Preliminary 
decree—Iinal decree passed without notice to defend- 
ant and in his absence—Decree, whether ex parte— 
Defendant, whether entitled to have w set aside-— 
Absence of knowledge of day of hearing—Suficient 
cause for non-appearance. 

A final decree under O. XXXIV, r. 8, Civil Pro- 
cedure Code, which is passed inthe absence of the 
defendant is an ex parte decree and can be set 
aside under O IX, r.13 of the Code ifthe defend- 
ant proves that he was prevented by sufficient cause 
from appearing on the day of hearing. [p. 237, col, 
9 


Even though O. XXXIV,r.3 of the Code of Civil 
Procedure, does not prescribe for notice being 
given to the defendant before the passing of the 
final decree, the defendant “has a right to appear and 
be heard and is entitled to show that he was pre- 
vented by a sufficient cause from appearing when 
the suit was called on for hearing. [p. 248, col. 1.] 

Where the preliminary decree did not fix any 
date for the passing of the final decree and a final 
decree was passed without issuing notice to the 
defendant and in his absence on the application of 
the plaintiff : 

Held, that there was sufficient cause for the non- 
appearance of the defendant and the defendant was 
entitled to have the ex parte final decree set aside. 
[ibid ] 

Civil revision from an order of the 
Munsif of Oawnpore, dated the 18th of 
September, 1928. 


Mr. Shira Prasad Sinha, for the Appli- 


“Gan ts. 


Mr. Misri Lal Chaturvedi, for the Opposite 
Parties. 
. JUDGMENT,—This Court had the 
advantage of having all the law on the 
subject placed beforehim with great care 
by Mr. Sinha and by Mr. Pande. : 

The applicants are decree-holders and 
they complained that the final foreclosure 
decree passed under O. XXXIV,r. 3 of the 
Code of Civil Procedure for foreclosure in 
favour of the plaintiff has been set aside by 
the trial Court without jurisdiction. This 
was their main ground of attack. Mr. Sinha, 
however, developed his argument, and sub- 
mitted that even if the trial Court had 
jurisdiction it was not properly exercised. 
The suit on the mortgage resulted in a 
preliminary decree for foreclosure in pur- 
suance of a compromise between the parties 
according to which the plaintiff was held 
entitled to recover a certain amount of 
money from the defendant, The conditiong 
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were ‘that the amount should be paid 


within nine months; that ən such payment’ 


the property would be held to have been 
redeemed, and on non-payment the property 
was to be foreclosed. There could not be 
any foseclosure. without a final decree of 
“the Court under r.3. As required by law 
the plaintiff applied under cl. (2) of that 
rule. Thatrule is to the effect-that where 
such payment isnot so made the Court shall 
on application made inthat behalf by the 
plaintiff pass a decree that the defendant 


and all persons claiming through or under- 


him be debarred from all rights to redeem 
the mortgaged property, and also, if neces- 
sary, ordering the defendant to put the 


plaintiff im possession of the property. 


There is, however, a proviso modifying the 


mandatory nature ofthe injunction to the — 


effect that the Court may upon good cause 
shown, and upon such terms, if any, as it 
thinks fit, from time to time postpone the 
date fixed for such payment. [have quot- 
ed the rule fully in order to show that 
the defendant had an interest in making 
the payment when the plaintiff applied 
for the passing of the final. decree, sven 
though he was not prepared at that very 
time to pay the money decreedin the pre- 
liminary decree at once, 

On application by the plaintiff the Oourt 
ordered a notice to issue to the defendant. 
' It was not served on the defendant personal- 
ly. Onthe date fixed for hearing the 
defendant did not appear, and a final decree 
for foreclosure was passed. In terms of that 
decree the property was foreclosed, and the 
plaintiff became owner of the property. 

Subsequently within the period of limita- 
tion the defendant applied to have this 
ex parte decree set aside. Anorder setting 
aside the ex parte decree was passed by the 
Munsif of Cawnpore. This isan application 
in revision from that order. — 


The first argument on behalf of the 
plaintiff was that the final decree could not 
be termed ex parte b-cause no notice to 
the defendant has been prescribed under 
rSof O: XXXIV of the Codeof Civil Pro- 
cedure. It has been held by a Bench of 
two Judges inthis Court that no notice 
is necessary |Mahadeo Pendey v. Sobha 
Nath Pandey (1)), So it is not necessary to 
pursue this matter further. It was not 
held, however, in that case that by réason 
of no notica being necessary a decree pass- 
ed inthe absenceof the defendant would 


(1) 97 Ind, Cas. 277; 24 A, L, J. 914; 48 A. 828; A. T. 
R. 1926 All. 757, i | | ` 


FAHIMAN V, AWADH BERART LAL. 


t 


- Judges who delivered 


t 


. any 


R. 1922 All. 383. a: 


247. 
not bs termed an ex parte decree. The 
procesdings between .the preliminary and 
the final decreein a suit for’ foreclosure, 
that: is, between the decree. prescribed . by 
r 2 and the decree prescribed by r. 3, are held 


‘by this Oourt to be proceedings in suit 


[Ramji Lal v. Karan Singh (2) and Sital 
Singh v. Baijnath Prasad (3)}. For that 
reason my opinion is that the provisions 
of O. IX will attach to those proceedings. 
Under r. 6 when the plaintiff alone appears, 
and the defendant does not appear the Court 
passed an ex parte decree. Such a decres 
ean beset aside bythe Court under r. 13 of O. 
IX. A Full Bench of the Calcutta High Court 
held in Bibi Tasliman v. Harihar Mahto (4) 
thet a Oourt had inherent jurisdiction to 
set aside an order passed in ex parte pro- 
ceedings. This was a case where the, pro- 
visions of the Transfer of Property Act 
applied to proceedings in mortgage suits, 
and an application was made to set aside an 
order absolute forisale. It was conceded 
in that case also that an order absolute 
for’ sale may be passed without 
notice to the. judgment-debtor. 
Proceedings subsequent to the preliminary 
decree for sale were treated prior to 1908 
as proceedings in execution. No provision 
was made applicable to such prozsedings 
for a rehearing. Even so, the inherent 
power of a Court to set aside ex parie pro- — 
ceədings was recognized. In my opinion 
after Act V cf 1908 the case is much stronger 
because the proceedings subsequent to a 
preliminary decree are proceedings in suit 
and a decree passedin the absence of the 
defendant must be considered an ex parte 
decree, and there does not appear to be any- 
thing in the Uode to prevent the provisions - 
of r. 13 of O. IX attachiag to such a decree. 
The same view was taken by the Bombay 


‘High Court in a case tried by the Presidency. 


Court of Small Oauses where the proceed- 
ings under Obap. ViLof the Presidency 
Small Cause Oourts Ast (No. XV of 1882) 
were admittedly not proceedings in a suit, 
The learned Jadges who heard the refer. 
enca were of opinion that the Uourt of 
Small Oauses had an inherent powsr to set 
aside an ex parte order. Ia the Allahabad 
case already cited of Mahadeo :Pandey v. 
Sobha Nath Pandey (|) the two. learned 
judgment found 
nothing in the case of Bibi Tasliman (4) in- 
consistent with the view they had taken 


(2) 40 Ind. Oas 424; 39 A. 532; 15 A, L J.'448, 
(3) 75 Ind. Oas. 485; 44 A. 668; 20 A, L. J. 602; A. I, 


(4) 32 O. 259; 9 O. W. N, 81, 
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that adummong was not necessary to be 
issued to the defendant under r, 3, | 
It cannot be -denied, however, that the 
defendant was entitled to be present at the 
time of the passing of the decree. The trial 
Court has rightly- drawn attention to the 
form of the final decreefor foreclosure where 
mention is specifically made of the Court 
having heard the Pleader for the defendant 
(Civil Procedure Code Appendix D, Form 
No. 10). When the defendant was at 
liberty to be present I am of opinion that 
a decree passed in his absence was an 
ex parte decree. When thedecree was an 
ex parte decree, the Court ‘had jurisdiction 
to set it aside, | ni 
: The next argument of Mr, Sinhe was 
that the Court exercised its jurisdiction 
illegally and with material irregularity in 
setting aside the decree. Under r. 13 the 
Court has power to set aside a decree if the 
Court is satisfied that the defendant was 
not duly served with summons or was pre- 
vented by any sufficient cause from appear- 
ing when the suit was called on for hear- 
ing. The argument was that when no 
notice was necessary there can be no ques- 
tion of his being prevented from appearing 
when the suit was called on for hearing. 
What I think important to notice is that 
though no notice was necessary he had a 
right to appear and to be heard, and, there- 
fore,he was entitled to show that he was 
prevented by a sufficient cause from appear- 
ing when the suit wascalled on for hearing. 
There are two distinct divisions of the 
rule. One, dealing with summons, and the 


other independent of summons, referring to’ 


a sufficient cause preventing appearance. 
In my opinion the trial Oourt was rigat in 
holding that the defendant had sufficient 
cause to prevent him from appearing when 
the suit was called. He had’ engaged a 
Pleader and in ordinary course would have 
thought that- he would be informed of the 
date of hearing. There was no particular 
date of hearing fixed under the prelimina- 
ry decree. It was open to the plaintiff to 
apply forthe passing ofa final decree at 
any time after nine months from the date 
of the preliminary decree. Under the cir- 
cumstances the defendant was prevented 
from appearing on the date of the hearing 
of the final decree by want of knowledge 
cf the plaintiff's p oceedings. The trial 
Court had jurisdiction to set aside the 
ex parte decree and has not exercised it 
urregularly. I dismiss this application with 
costs. 


A, < Application dismissed. 
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ALLAHABAD HIGH COURT. 
` Sgoonp Orvit Apprau- No, 205 or 1928. 
= June 27, 1929, 
Present:—Mr. Justice Sen. : 
ATA KARIM—PLaintirs—APPELLINT 
TETSUS ‘ 
Tas MUNICIPAL BOARD, FATEHPUR 
AND AXOTRER— Dg FRvDANTS— RESPONDENTS. 
U. P. Municipalities Act (II of 1916), ss. 178, 180, 
186, 818, 821(2)—Erection of buildings—Order of 
District Magistrate on appeal, finality of—Civil suit 
to set aside order, whether maintainable—Jurisdic- 


tion of Civil Courts—Re-erection—Powers of Munici- 
pal Board. ; 

An order passed by a District Magistrate under 
s. 318 of the U. P: Municipalities Act on appeal from 
an order of a Municipal Board according permission 
to build is final under cl. (2) of s. 821 of the said 
Act and the Civil Courts have no jurisdiction to 
entertain a suit to set aside or nullify such an order | 
if it is not ultra vires or in excess of statutory 
authority. íp. „col ^] | 

If a Municipal Board assumes a power or authority 
which the law has not given, its action can be 
challenged by a suit in a Civil Court but if it 
confines itself within its statutory powers, such 


exercise of the powers cannot be questioned in a 
civil suit. [p. 249, col 1.] i 
here the Municipal Board acts under cover of 

a statutory enactment but illegally and in excess of 
its statutory powers, any person aggrieved by the 
said act is competent to seek his remedy such as 
is open to him under the generai law except so 
far as the general law is restricted, limited or 
controlled by statutory enactment. [p. 249, col. 1.) 

A Municipal Board has a controlling voice not 
only in cases of the erection of a new building. or 
new part of a building but also in cases where a 
building is sought to be re-erected or a material 
alteration is intended to be made in an existing 
building. [p. 250, col. 2.] 


Second appeal from a decree of the 
Subordinate Judge, Fatehpur, dated the 
2nd of December 1927. ; 

Mr. M. A. Aziz,for the Appellant, 

Mr. S. N. Seth, for the Respondents. 


JUDGMENT.—This is an appeal by 
the plaintiff in a suit in which the follow- 
ing relief was prayed for:—The plaintiff 
prays that the Municipal Board be ordered 
not te offer any sort of interference and not. 
tò restrain the plaintiff from making 
constructions in respect of the mosque in 
question, shown in the annexed map, and 
not to enforce the District Magistrate's order, 
dated the 12th of September, 1927, for the 
demolition of the said mosque. 

The plaintiff came into Court on the 
allegation that he owned a mosque in 
Mohalla Danrya in ward Chandiana within 
the Municipal limits of Fatehpur, that the 
mosque being in a dilapidated condition, 
he applied to the Municipal Board for leave 
to re-erect the mosque on the bth of June, 
1927, that the Municipal Board granted him 
permiesgion on the 2nd of July, 1927, that later - 


4 
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on, two persons, namely, Amar Nath, clerk 
to B. Bans. Gopal, Vakil and one Basdeo 
made an application in the Oourt of the 
District Magistrate by way of an appeal 
and that the District Magistrate by his 
order dated the 12th of September, 1927, 
allowed the appeal and directed that the 
Municipal Board should pull down the 
portion of the mosque which had been 
built up afresh, mg 

The suit was originally directed against 
the Municipal Board of Fatehpur. The Court 
of first instance dismissed the suiton the 
ground that having regard tothe provisions 
of s, 318 and s. 321 of the United Provinces 
Municipalities Act (Act It of 1916, local), 
the suit was misconceived and that the 
Oivil Court had no jurisdiction to entertain 
the suit. The lower Appellate Court has 
affirmed this decision. It is contended by 
the plaintiff in second appeal that the Civil 
Court had jurisdiction to entertain the 
suit as brought. 

There can be no manner of doubt that 
the suit launched by the plaintiff was a 
suit of a civil nature and that under s. 9 
of the Civil Procedure Code the ‘Court 
had jurisdiction to entertain all suits of a 
civil nature excepting suits of which 
cognizance was either expressly or implied- 
ly barred. 
8 power or authority which the law has not 
given its action can be challenged bya 


suit in a Civil Court but if it confines itself . 


_ Within its statutory powers such exereise 
of the powers cannot be questioned ina 
civil suit {Frewin v. Lewis (1), Abdul Aziz v. 
Municipal Board of Pilibhit(2)]” It may 
also be conceded that where the Municipal 
' Board acted under cover of a statutory 
enactment but illegally and in excess of 
its statutory powers any person aggrieved 
by the said act was competent to seek his 
remedy such as was open to him under the 
general law except so far as the general 
law was restricted, limited or controlled by 
statutory enactment. 


The plaintiff had applied to the Board 


for permission to erect or to re-erect a. 


building within the meaning of 8, 178 of the 
Municipalities Act. Section 18U ofthe Act pro- 
vides as follows :—‘(1) Subject to the provi- 
sions of any byelaw, the Board may 
either refuse to sanction any work of 
which notice has been given under s, 178 or 
may sanction it absolutely or subject to— 


(D (1888) 4 My. & Or, 249; 41 E, R. 98; 48 R R. 


(272 A, L, J, 222; A. W, N, (1905) 79. 
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(a) any. written directions that the Board 


- deems fit to issue. in respect of allor any 


of the matters mentioned.in the sub-head 
(h) of heading A of s 298, or (b) a written 
direction requiring the eet, back of the 
building or part of a building to the 
regular line of the street ete.......(3) Should 
the Board neglect or omit for one month 
after the receipt of a valid notice under 
s. 178 to make and deliver to the person who 


has given such notice an order of the nature . 


specified in ‘sub-s. (1) in respect thereof, 
such person may by a written communica- 
tion call the attention of the Board to the 
omission or neglect, and, if such omission or 
neglect continues for a further period of 15 
days, the Boardshall be deemed to have 
sanctioned the proposed work absolutely. 
(4) Provided that nothing in sub-s. (3) shall 
be construed to authorise any person to 
act in contravention of this.-actor of any 
bye-law. 

(5) No person shall commence any work 
of which notice has been given under s. 178 
until sanction has been given or deemed to 
have been given under this section." 

It was, therefore, not competent to the 
plaintiff to commence the construction of 
the building in dispute without being 
armed with the sanction within the purview 
of s. 180 of this Act, B 

Section 318. of the Act provides as 
follows :—‘Clause (1) Any person aggrieved 
by any order or direction made by a Board 
under the powers conferred upon it by 
ss. 180 (1) 186...... or -under a bye law 
made under heading G of s. 298, may within 
30 days from thedate of such direction or 
order, exclusive of the time requisite for 
obtaining a copy thereof, appeal to such 
officer as the Local Government may ap- 


\ 


point for the purpose of hearing such ap- > 


peals or any of them, or, failing such ap- 
pointment, to the District Magistrate :— Pro- 
vided that if,in the latter case,the Dis- 
trict Magistrate be himself a member of the 


‘Board, the appeal shall lie to the Commis- 


sioner.” 

‘It was in pursuance ofs.318 ofthe Act 
that Basdeo appealed to the District Magis- 
trate. It is not questioned in appeal to 
this Oourt that the District Magistrate was 
not the proper forum forthe appeal. Sec- 
tion 321 provides that “No order or diree- 
tion referred to in s. 318 shall be questioned 
in any other manner or by any other 
authority than is provided therein. 

‘(2) The order of the appellate authority 
confirming, setting aside or modifying any 
such order or direction shall be final, pro- 
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vided that it shall be lawful for the appel- 
late authority, upon application and 
after giving notice to the other party, to 
review any order passed by him in appeal 
by a further order passed within 3 months 
from the date of his original order.” The 
District Magistrate as the appellate 
authority under s. 318 having set aside the 
order of the Municipal Board according 
permission to build, the order of the Dis- 
trict ‘Magistrate was final under cl. (2) of 
s. 321. The policy of the Legislature seems 
to have been to give a finality to the orders 
promulgated by a Municipal authority in 
pursuance of definite statutory provisions. 
In Mannua v. Emperor (8), Piggott, 4. 
observes as follows:—‘“Under the United 
Provinces Municipalities Act (No. IL of 
1916) the jurisdiction of the Civil Courts is 
limited by the provisions of ss, 318 and 321 
of the said Act. I have no doubt that under 
these sections the only remedy of a person 
who considered himself aggrieved by a bye- 
law made under s. 298 of the Act heading G 
(which is the heading dealing with offensive 
and dangeroustrades) would be by way of 
appeal to the higher authority referred to 
in 8.318, but it is by no means equally clear 
that a suit would not lie for an injunction 
to compel a Municipal Board to grant the 
plaintiff a licence for carrying ona particular 
trade upon a particular spot, provided 
always that the plaintif was prepared to 
take out the licence subject to all the 
conditions prescribed by the bye-lawsand 
could satisfy the Court that the Municipal 
Board had refused the licence for reasons 
wholly unconnested with the public health, 
safety or convenience,” 


The plaintiff contends that his applica- 
tion to the Municipal Board was not for 
the erection of a building: but for the 
re-erection of the mosque which at one 
time existed on the plot in dispute and 
that under the terms of the Municipal 
bye-laws neither the Municipal Board 
nor the District Magistrate in appeal was 
competent to forbid the construction of 
the building orto direct the demolition 
of such portion of the mosque as had 
already been re-erected. The bye laws 
framed by the Municipal Board of Fatehpur 
are not before me. I am not in 4 posl- 
tion to say whether the Fatehpur Munici- 
pality intended to make a distinction be- 
tween the erection and re-erection of a 
building which was sought to be made 


3) 52 Ind: Cas. 785; 17 A. L. J, 976; 20 Or. L. J, 
soe U.P. L. R. (A) 126. 
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by any citizen. It does not, however, seem 
to square with common sense that any 
restrictions sought to be imposed by the 
Municipal Board as regards the erection of 
a building could have been intended to be 
limited to a building which was intended to 
be put up for the first time upon the site 
and were not intended to be extended to 
the cases of re-erections of buildings. Sec- 
tion 178 of the Municipalities Act clearly 
indicates that the Municipal Board was 
to have the controlling voice not only in 
cases of the erection of a new building 
or new part. of a building but also in 
cases where a building was sought to be re- 
erected or a material alteration was 
intended to be made in an existing build- 
ing. The learned Advocate for the ap- 
pellant has not been able to show that the 
act of the District Magistrate in either 
entertaining the appeal of Basdeo or 
in forbidding the construction of the 


proposed mosque or in directing 
demolition’ of the portion which had 
already been built was either ultra 


vires OY in any way in excess of his sta- 
tutory authority. Under s. 186 of the 
Municipalities Act the Board was com- 
petent at any time by a written notice to 
direct the owner or occupier of any land 
to stop the erection, re-erection, or alteration 
of a building or Part of a building or the 
construction or enlargement of a well 
thereon etc. It appears that the powers of 
the Oourt of appeal in this respect were not 
different from the powers which were pos- 
sessed by the Municipal Board itself, I 
have not the slightest doubt in my mind 
that the case has been properly decid- 
ed by the Oourts below that the suit is 
misconceived and that the Civil Court had 
no jurisdiction to entertain the suit or 
to grant the reliefs prayed for in the 
plaint. The result is that this appeal is 
dismissed with costs. 
A. Appeal dismissed, 


1191, 0, 1929 


ALLAHABAD HIGH COURT. 
SEOOND Crvin APPRAL No, 308 or 1928. . 
June 26, 1929. 
Present:—Mr. Justice Iqbal Ahmad. 
Musammat JANAK DULARI—DEFENDANT 
APPELLANT 
versus 
B. BISHAMBHER NATH AND OTHERS 
— PLAINTIFFS AND DEFENDsANT— 


| —-RESPON DENTS, 

Agra Tenancy Act (II of 190)—Agra Tenancy Act 
(TII of 1926), s 281—Surt filed when old . Act was in 
force—Decision after passing of new Act—Appeal, 
‘forum of—Right of appellant to exclude time re- 
quisite for obtaining copies—Limitation Act (IX of 
1908), s. 4, applicability of. E 

A suit for profits valued at less than Rs. 200 was 

instituted in the Court of an Assistant Collector of 
the First Class when the Agra Tenancy Act of 1901, 
(which provided that appeals from decisions in such 
suits shall lie to the District Judge) was in force. 
It was decided after the coming into force of the 
Agra Tenancy Act of J926 which provides that 
an appeal to the District Judge lies only where the 
subject-matter exceeds Rs. 200 in value: 
. Held, (i) that the right to appeal was governed 
by the law in force when the suit was instituted, 
viz, the Agra Tenancy Act of 1901; [p. 25}, col. 
2 


“(iy that the appellant was entitled to exclude the : 


time taken in obtaining certified copies of judg- 
ments and decrees, [p 252, col. 2.] 

Ram Lal v. Amar Chand (3), followed. 

The mere fact that there is a specific section in 
Act III of 1926 providing for the applicability of 
s. 5 of the Limitation Act, does not lead to the 
conclusion that it was intended by that section to 
exclude the applicability of the rest of the Limita- 


tion Act to suitsand proceedings under the Agra . 


Tenancy-Act. [p.§252, col. 1.] 

‘Second appeal from a decree of the 
Additional District Judge, Oawnpore, dated 
the 25th of November, 1927.. 
| Mr. K. N. Laghate, for the Appellant. 

Mr. S. N Seth, for the Respondents, 

“ JUDGMENT.—This appeal is con- 
nected with Second Appeal No. 309 of 1928. 
Both .the appeals are by defendant and 
arise out of two suits for profits filed in 


the Revenue Court under s, 164 of the Agra, 


Tenancy Act, Act II of 1901. The trial 
Court ultimately passed decrees in both 
the suits in the plaintiff's favour on the 
8th of March, 1927. Both the suits were 
valued at more than Rs. 100 but at less 
than Rs. 200. 

On the date of the institution of the suit 
the old Agra Tenancy Act, (Act II of 
1901) “was in force but onthe date of the 
decision by the Assistant Collector the 
new Agra Tenancy Act (Act ITI of 1926) 
had come into force. By the former 
Tenancy Act an appeal was allowed to the 
District Judge against the decree of an 
Assistant Collector of the First Class in 


any of the suits included in Group A 


JANAK DULART V, BISHAMERHR NATH, 
“And. Group B of that Act in which the 


' the coming 
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amount of the value of the subject-matter 
exceeded Rs.100. A suit for profits under 
s. 164 was included in Group B of that 


‘Act and as such an appeal against a decree 


in such suit, the valuation of which 
exceeds Rs, '00 lay to the District Judge 
under the old Act. 4 

By the New Act an appealin a suit for 
profits against the decree of an Assistant 
Collector of the First Olass is allowed in the 


-Court ofthe District Judge, provided the 


amount of value of the subject-matter of 


` tha suit exceeds Rs. 200. 


It would thus appear that if the right of 
anpeal was governed by the “present 
Tenancy Act, the defendant had no right 
to appeal against the decrees of the 
Assistant Collector in the suits giving 
rise to the present appeal in the Court of. 
the District Judge. But if the right of 
appeal is governed by the old Act, the 
defendant had undoubtedly a right’ of 
appeal. The learned District Judge on 
appeal by the defendant held that inas- 
much as the decree of the Assistant Ool- 
lector appealed against was passed after 
i into force of the present 
Tenancy Act, the right of appeal must be 
governed’ by that Act, and inasmuch as 
the valuation of the suits did not excéed 
Rs. 200, he was not competent to entertain 
the appeals. Holding this view he dis- 
missed the appeals filed by the defendant, 
The learned Oounsel for the defendant- 
appellant assails the decree of the learned 
District Judge onthe ground that he was 
wrong in holding that the appeals filed by 
the defendant were not governed by ‘the 
former Tenancy Act. This contention of 
the learned Counsel is well founded and is 


‘supported by the recent Full Beach decision 


of this Court reported in Rama Singh v, 
Shankar Dayal (1). It was held in that case 
that a suit which was instituted before the 
coming into force of the New Act but 
was decided after it had come into opera- 
tion, was in the matter of appeals, govern- 
ed by the old Act. Accordingly I hold 
that the learned District Judge was 
competent to entertain and hear the 
appeals, and the view of the law, taken by 
him is erroneous. The learned Oounsel 
for the respondents has not supported the 
decree of the District Judge on the ground 
that no appeal lay to him, but his con. 
tention before me is that the decree of 
\ 


(1) 1117Ind, Oas. 6; 26 A, L. J, 998; A, T.- R. 1998 
All, 437; 50 A. 965 (F. B.). 
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the learned District Judge dismissing the 
appeals’ file: by the defendant should 
be upheld on the ground that the appeals 


filed by the defendant were filed beyond 


the expiry of the period of limitation. 
His argument is that though the right of 
appeal is a substantive right, no one has 
a vested right in a period of limitation 
and he argues that the indian Limitation 
Act not having been made applicable to 
suits and proceedings under the new Agra 
Tenancy Act, Act III of 1926, the defendant is 
not entitled, in the computation of the period 
of limitation for filing an appeal to the 
exclusion of the time taken in obtaining 
certified copies of the judgment and decree 
ofthelearned Assistant Collector. In support 
of this contention he has placed reliance 
on the decision of Batjnath ‘v. Doolarey 
Hajjam (2). It was held in that case that 
the rules of limitation ara prima facie 
rules of procedure and that rules applicable 
to an appeal must be rules of limitation 
whieh are in force at the time when the 
appeal is filed. He has also placed reliance 
on s. 231 of the Agra Tenancy Act and has 
argued that the provisions of that section 
lead to the conclusion that no section of 
the Indian Limitation Act except s. 5 of 
that Act has been made applicable to suits 
and, proceedings under the Tenancy Act. 

I am unable to agree with the contention 
of the learned Counsel for the respond- 
ents. By 8.231 of Act IJI of 1926 all that 
the Legislature intended to and did provide 
was that the provisions of s. 5 of the 
Limitation Act would apply toall suits and 
proceedings under that Act, The necessity 
for enacting that section must have been - 
occasioned by the provision ins. 5 of the 
Limitation Act that that section may 
be made applicable by any enact- 
ment for the time being in force to ap- 
plications other. than those: enumerated in 
that section. Further s. 5 of the Limitation 
Act does not apply to tuts, and it seems 
that in this respect the framers of the Agra 
Tenancy Act wanted to extend the scope 
of that section and toapply it to suits as 
well, The mere fact that thereis a specific 
section in Act III of 1926 providing for 
the applicability of s. 5o0f the Limitation 
Act, does not lead to the conclusion that 
it was intended by that section to exclude 
the applicability of the rest of the Limita- 
tion Act to suits and proceedings under 
the Tenancy Act. It will be noticed that 
neither the old nor the present Tenancy Act 

ue 110 Ind: Cas. 719; 26 A. L, a 1317; a R. 1928 
All. 708;-50 A, 89, 
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prescribes any period of limitation for ap- 
peals preferred in the Court of District Judges 
against the decrees of Assistant . Oollectors 
of the First Olags and as pointed out in the 
case of kam Lal v. Amar Chand (3): “Asa 
matter of recognised practice, limitation : 
for appeals to District Judges has always 
been taken to be one month from the date 
of the decree.“ It was further held in 
that case that Inasmuch as the provisions 
of the Code of OCOivil Procedure, with 
certain modifications and exceptions 
have been made applicable to all 
Suits and other proceedings under the 
Tenancy Act so far as they are notin- 
consistent therewith, an appeal against 
a decree of an Assistant Collector to the 
District Judge is governed by the pro- 
cedure prescribed by the Code of O:vil 
Procedure and that Art.152 of the Limita- 
tion Aetis the Article applicable to such 
appeals. 

in my judgment the defendant in com- 
puting the period of limitation for the 
appeals filed by him in the Court ofthe 
District Judga was entitled to exclude the 
time taken in obtaining certified copies of 
judgments and decrees, and it is agreed 
by the learned Oounsel for the respondents 
that if that time is excluded the appeals. 
filed inthe Oourt of the District Judge 
were within time. 

For the reasons given above, I allow these 
appeals, set aside the decrees of the learned 
District Judge in both appeals and send 
the cases back to him witha direction to 
re-admit the appeals to their original 
number and dispose them of ‘according to 
law. 
Costs here and hitherto shall be costs in 


the cause and shali abide the result. 
A. A ppealsallowed, 
Case remanded, 


(3) 17 Ind. Cas. 653; 10 A, L. J. 535, 
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ALLAHABAD HIGH COURT, 
Ssoonp CIVIL Appeal No, 296 oF L928, 
June 2/, 1929, 

Present .—Mr. J ustice Dalal. 
SUBEDAR sSINGH—PusatInriFF~ 
APPELLANT 
versus 
KOMAL SINGH AND aNOTHER— 
DEFENDanT3s AND RAM GOPAL SINGH— | 
PiLiInTIFF— RESPONDENTS. l 

99—Sale of : 


Agra Tenancy Act (ITI of 1926), s 
share by manager of joint Hindu. family and relin- : 


119 I. ©. 1929 


quishment of sir plois—Suit by member to recover 
sir plots—Limitation—Jurisdiction. of Revenue 
Court. 

A Hindu father sold a certain share of the family 
property to the defendant, and also relinquished sir 
plots The son instituted a suit for recovery of the 
sir plots. It was found that the defendant had 
obtained actual possession: 

Held, that the suit fell within the purview of s. 
99 of the Agra Tenancy Act and was governed by the 
six months’ rule of limitation. 

In order to give jurisdiction to a Revenue Court 
under s. 99 of the Agra Tenancy Act, if is not neces- 
sary that the ejectment should have been effected by 
all the proprietors; it is sufficient if any person 
claiming to have the right to eject has ejected the 
plaintiff. 

Chedda v, Achhu Singh (1), referred to. 

Second appeal from a decree oi the Sub- 
ordinate Judge, Mainpuri, dated the 17th 
of November. 1927. 

Messrs. N.P. Asthana and Ambika Prasad, 
for the Appellant, 

Mr. Panna Lal, for the Respondents. 

JUDGMENT.—There is no force in 
this appeal. The plaintiff's father sold a 
certain 5 biswas share of the family pro- 
perty to the defendant Komal Singh and 
also relinquished sir plots. In accordance 
with the relinquishment Komal Singh was 
put in possession. The plaintiff did not 
attack the sale itself as a member of a joint 
Hindu family who had not joined in the 
sale but took the line ofclaiming the sir 
plots which were relinquished by his 
father. Both the Subordinate Courts held 
that once relinquishment was given effect 
to the plaintiff could not succeed. The 
difference in their opinion consisted of this 
that while the trial Court was of opinion 
that Komal Singh had obtained possession 
over plots in Group A only the lower Ap- 
pellate Court held that Komal Singh had 
obtained possession over plotsin all the 
three groups narratedin theplaint. Admit- 
tedly the plaintiff came to Court more than 
six months after the ejectment. It was 
argued here thatthe period of limitation of 
12 years will apply and not of six months, 
(1) because there was no wrongful eject- 
ment but merely a voluntary making over 
of possession by the manager of the joint 
family to Komal Singh and (2) that the 
ejectment not having been made by the 
entire body of the proprietors of the mahal 
the ejectment by Komal Singh alone was 
in the nature of an ejectment by a tres- 
passer, as held in Cheddav. Achhu Singh (1). 
Jn para ll ofthe plaint the plaintiff him- 
self alleged forcible ejectment. What he 
said was “after the decision of the Appellate 


(1) 84 Jnd. Oas. 117; 22A. L.J. 570; AT, R. 1924 
All, 572; 48 A, 690; LUR. BA, 265 Rev, 
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Revenue Court mentioned above, defendant 
No. 1, with the help of a large number of 
his partisans forcibly entered into posses- 
sion of the plots mentioned in List A, in 
The lower 
Appellate Court has recorded a finding of 
fact that Komal Singh entered into posses- 
sion of all the plots at that time. Olearly 


therefore wrongful possession is alleged, 


As tothe second ground, the wording of 
s. §9 of the present Agra Tenancy Act is 
different from the wording of the corres- 
ponding 8. 79o0f the Tenancy Act of 1901. 
The Tenancy Act will apply now even 
where ejectment was madebyany person 
claiming as landholder to have.a right to 
eject the plaintiff. Itis not necessary that 
only the landholder, that is, all the pro- 
prietors of a mahal should eject a tenant in 
order to give jurisdiction to the Revenue 
Court. It is sufficient if any person claim- 
ed to have the right to eject aa landholder 
and ejected the plaintiff. In sucha case. 
also a suit will lie in the Revenue Court and 
the shorter period of limitation will apply. 
The defendant on the basis of the docu- 
ment of relinquishment claimed as land- 
holder a right to eject the plaintiff and 
ejected him accordingly. The remedy of 
the plaintiff, therefore, lay under s. 99 of 
the Tenancy Ast, 1 dismiss this appeal 
with costs, 

Ae 5 Appeal dismissed, . 
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ALLAHABAD HIGH COURT, 
SECOND Oxrvit APPEAL No. 313 oF 1928, 
June 28, 1929, 

Present:—Mr. Justice Dalal. 

JHOT RAM OHAUDHARI 

— DEFENDANT—APPELLANT 
VETSUS 
Musammat LAUJ1—P.uaINTIFF AND ANOTHER 


— Du FENDANT— RESPONDENTS, 

Hindu Law—Maintenance—Widowed daughter-in- 
law's right to maintenance—Father-in-law disposing 
of his properties by gift—Donee, whether liable to 
maintain daughter-in-law, 

Under the Hindu Law the moral obligation of 
a father-in-law to maintain a widowed daughter-in- 
law becomes ‘a legal obligation in-the hands of his 
surviving sons who. inherit his property; and for 
the purposes of this rule no distinction can be 
drawn between property which is inherited from the 
father-in-law and property which is gifted by him. 

Jankiv. Nand Ram (1), Gopal Chandra Pal v. 
Kadambini Dasi (4).and Rangammal v. Echammal 
(5), followed. a 
i Bai Parvati v, Tarwadi “Dolatram (2), dissented 
rom, ii s s . 


| 

ssh 

Second «appeal from a decrea of the 
District Judge, Gorakhpur, dated the 6th. of 
December, 1927. — | 
- Mr. S.P. Sinha, for the Appellant. 

Mr..D. P. Malaviya, for the Respondents. 

JUDGMENT.—This appeal involves a 
question of law which has not so far been 
specifically decided by' this Court, The 
plaintiff Musammat Lanjiis the widow of 
a predeceased son of one Abhilakh who 
owned 2annas self-acquired property. Ad- 
mittedly this property was acquired by 
Abhilakh subsequent to the death of Dubri, 


husband of Musammat Lauji, the plaintiff. | 


bhilakh left him survivog three sons 
Sa Jeot Ram and Sheo Govind 
During his lifetime he gifted an 8-pie 
share to Jeot Ram and Sheo Govind 
each, while the balance of 
inherited | by Palakdhari. Such ap- 
pears to be the fact, though it is not ex- 
plained why the 8 pie share outside the 
two gifts was not inherited by all the three 
brothers. ` The moral obligation of Abhilakh 
to maintain the widow of a predeceased 
son cannot be denied. Itis well establish- 
ed in this Court since 1888 in the case of 
Jankiv. Nand Ram (t), where a Full Bench 
of this Court held in favour of the 
moral liability of the father-in-law 
which became a legal obligation in the 
hands of his surviving son who inherit- 
ed the- fathers property. The right, 
therefore, of Musammat Lauji to; recover 
her maintenance allowance which has been 
fixed at Rs. 9 per month from the s-pie 
share left by Abhilakh at the time of his 
death is admitted. In this second appeal 
Jeot Ram has raised the argument that 
his 8-pie share which he ‘received by gift 
was not liable. Hs has in his favour a 
Bench judgment of the Bombay High Oourt 
“in the case of Bat Parvati v. Tarwadi Dolat- 

ram (2). It was held there that the widow of 
a predeceased unseparated son had no right 
to maintenance from a person to whom her 
father-in-law had bequeathed the whole of 
his self-acquired property. This judgment, 
however, appears to have been ‘arrived at 
laboriously after distinguishing the pre- 
vious Bombay case of Yamunabai y, Manu- 
bai (3). The authority of both the Calcutta 
and Madras High Courts 13 in favour of 
the plaintiff. In Gopal Chandra Pal v. 
Kadambini Dasi (4), 8 Bench of two Judges 
including Sir Asutosh Mookeriee beld that 

(t) A. 194, A. W.N. (1889) 80; 13 Ind. Jur, 
ANG 

ro) 25 . 2 Bom. L. R. 894. ©. 
g = aoe Bom. L, R. 95... pa 
(4) 13 Ind Oas, 235; A. L R. 2988 Cal, 364, 
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8-pie was 


=>” 
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no distinction should be drawn between 
property which is inherited from the father- 
in-law and property which is gifted by 
him. At page 237* of the report they dis- 
sented from the Bombay ruling and 
observed :— 

“But we are unable to accept the con- 
tention that the . daughter-in-law is not 
entitled to maintenance out of the pro- 


perty in the hands of a donee or devisee.. 


If the contention of the appellant were 
to prevail, it would be possible for the 
father-in-law to evade his moral obligation 
and protect his estate after his death from 
the claim of the daughter-in-law, which, 
according to well established rules, at this 
stage ripens into a legal claim, It ison 
this principle that a contrary view has 
been maintained in the cases of Yamunabar 
v. Manubar (3) and Rangammal v. Echam- 
mal (5).” The Bombay High Court pointed 
out that in the Madras case referred to 
in the Calcutta ruling the remarks of the. 
learned Judges were mere obiter dicta on 
which the judgment distinctly stated it 
was not necessary to found a decision. In 
the Madras case, however, the opinion, 
whether necessary for the decision of the 
case or not, was expressed by such a great 


Hindu jurist as Mr. Justice Subramania ` 


Ayyar who delivered the judgment. Ths 
learned Judge observed at page 3077 of 
the report. 

“The better conclusion is, perhaps, that 
the party whose moral claim becomes a legal, 
tight would not be affected by testamentary 
dispositions in favour of volunteers made 


by the person morally bound.to provide, 


the maintenance. No doubt, if the title 
of the female claiming the maintenance 
were dependent on the volition of sucha 


w 


testator he could, by his Will, have direct-. 


ed that she should get no maintenance out 
of his estate. But in cases like this, her 
claim to maintenance, originating from the 
status acquired by her marriage, becomes 
a legal right independently of his volition 
and comes into existence at the same mo- 


ment as the dispositions in favour of the ` 


volunteer become operative. It is con- 
sequently dificult to see how the latter 
could affect the former.” 

My opinion, therefore, is that the view 
of law taken by the Subordinate Courts ig 
correct, i 

Mr. Sinha expressed the apprehension 


that Musammat Lauji will recover the entire, 


(5) 22 M. 305: 9 M. L. J. 14, 
#Page of 73 Ind, Cag— Eh]. 
{Paga of 22 Mod. 


|| » 
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maintenance allowance from hisclient Jeot 


Ram, the appellant, asshe was living with 
Pelakdhari. This difficulty can be easily 


solved. The decree can be split up. I direct 


that the plaintiff shall recover Rs. 3 
from every one of -the three brothers. 
Palakdhari, Jeot Ram and Shes ‘Govind, 
and that their liability shall not be joint. - 

The maintenance for one year, Rs..108, for 
the year prior to the institution ‘of the suit 
shall alsa be recoverable separately from 
every brother at the rate of Rs. 36 from each. 
This amendment shall be made in the decree 
of the lower Appellate Court; otherwise 
' ‘the appeal is dismissed. . | 

The defendants shall jointly pay costs 
of the two Subordinate Oourts, while in 
this Oourt the parties shall bear their 
own costs. 2 

TEN Appeal dismissed. 

ALLAHABAD HIGH COURT. . 
Secony OIYIL APPEAL No. 325 or 1928. 
: June 28, 1929. 

Present:—Mr. Justice Dalal. 
_BHIKAM PRASAD AND oTHERs— 

. PLaINTIFFS—APPELLANTS 
versus - 

Rant INDOMATI anv. OTRERS—. 
< DEFENDANTS— RESPONDENTS. - 

Registration Act (XVI of 1908), s. 28—Sale deed— 
Fraudulent inclusion of item in which vendor has 
no title, to avoid registry at proper place—Validity 
of registration. 

Where, in a sale-deed relating to property situated 
in M, an item of property situated in B in which 
the vendor had no title and which neither party 
intended to sell or purchase, was included to 


“the knowledge. of both parties with the object. 


of getting the. sale-deed registered:at .B, where 
the vendor resided: . ' l 

Held, that the registration 'was invalid and the, 
purchaser didnot get any title to the property situated 
at M fp. 255, col 2.) 


Harendra Lal Roy v: Hari Dasi Desi (1) and. 


Biswanath Prasad v. Chandra Narayan Chowdhury 
(2), followed. : 

Durga ‘Prasad v. Tameshwar Prasad (3) and 
Marina Ammayi v. Changanti Sundayya (4), distin- 
guished,. 


Second appeal from a decree of :the 
‘Subordinate Judge, Mainpuri, dated the 
bth of January, 1928. 

Mr.G Agarwala, for the Appellants. . 

Dr. K.N, Katju, for the Respondents, 

JUDGMENT.—The plaintifis are pur- 
chasers of a grove from the defendant Rani 
Indumati and-sued for possession because 
in mutation proceedings she and other 
defendants objected to the entry of the 
plaintiffs’ names against the grove in suit. 
Both the Subordinate Courts have dismiss- 


ed the suit on the ground that the re-. 
gistration was not valid and there could be 


BHIKAM PRASAD Ù.. 


RANI INDOMATI. 955 


no transfer of a grove-of- the, value of the 
property in suit except by means of a re- 
gistered document The principles of the 
rulings of the Privy Council reported in 


Harendra Lal Roy v. Hari Dasi Debi (1) . 


and Biswanath Prasad v. Chandra Narayan 
Chowdhury (2) have been followed. Pos- 
sibly because these rulings are considered 
by Icdian Courts to work hardship on 
honest litigants, attempts have been made 
to distinguish cases from these rulings. 
The learned Oounsel for the appellants 
referred toa Bench ruling of this Court in 
Durga Prasad v. Tameshwar Prasad (8). 
What happened in the present case was 
that for the purposes of convenience 
of the. respondent lady who -lived in. 
Bishangarh ənd to save her the. trouble 
of going to Mainpuri, to . -register a 
document of sale ofa grove in Mainpuri, 
property with which she, had .. pre- 
viously parted in Bishangarh was in- 
cluded in the sale-deed in suit to the knuw-- 
ledge of both parties and without the in- 
tention of either party to have a sale trans- 
action of the house in Bishangarh. The 
factsofthecase in Durga Prasad v. Ta- 
meshwar Prasad (3) were-different. There a 


“property of small value was included in 


order to save parties the trouble of going a 
long distance away from their homes for 
registration. It was, however, held as find- 
ings of fact by this Court, which had juris- 
diction.to arrive at such findings . in first 
appeals, that the small property which was 
included in the sale-deed for the purposes 
ef convenience did belong to the ‘vendor 


“and that it was the intention of both parties. 


to effect the transfer of the property though 
they would not haveincluded this proper- 
ty in the seleif it had not also served the 
‘purposes of convenience. .All that was 
held was that if the reason for the transfer: 
of property is convenience of régistratiun, 
a transfer need not be invalid simply . for. 
that reason so long asthe vender did own 
the property and a transfer thereof was’ 
really intended. Another case of the 
Madras High Oourt was quoted from 
Marina Ammayi v. Changauti Sundayya (4). 
In that case the mortgagee was not aware 
thata certain property included in the mort- 


(1) 23 Ind. Cas, 637; 41 C. 972; 27 M. L, J. 80: ` 
(1914) M. W. N. 462;-16 M. L. T. 6; 18 C. W. N. 
817; 19 O. L. J. 484; 16. Bom. L. R. 400; 12 A. L. J. 
774; 1 L. W. 1050; 41 I. A 110 (P. CO). 

a 63 Ind. Cas. 770;..48 O. 509; 48 I, A. 197: 


(3) 82 Ind. Cas, 243; 46 A. 754; A. I R, 1924 All, ` 


897; L. R.5 A. 509 Civ. ~ . 
(4) 117. Ind. Oas.. 124; A I B 1929 Mad, 432 


h 
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gage did not belong to the mortgagor. 
The Judges appear to have been inclined 
to believe that fraud was really practised 
on the mortgagee and that the mortgagee 
had not practised any fraud on the faw of 
registration. These two cases are distin- 
guishable, but the present is not from the 
Privy Council rulings, whatever the 
sympathy of the Court may be for the 
plaintiff, when a defence succeeds or this 
particular ground. Dr. Katju hae in- 
formed the Court thatit isnot the female 
respondent who has been resisting the 
claim but there are other respondents who 
claim the property as their own. No parti- 
culars in the transaction in suit can be dis- 
covered to distinguish it from the trans- 
actions commented upon. by the Privy 
Oouncil rulings; so the suit was rightly 
dismissed by the two Subordinate Oourts. 

This appeal is dismissed with costs. 

A ; Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Sroonp CIVIL APPEAL No. 585 oF 1927. 
= May 10, 1929. 
Present:—Mr. Justice Dalal, 
Lala MURLI DHAR—PusatntirF— 
AFPELLANT 
versus 
Musammat SURJA AND ANOTHER— 
DREENDANTS-— RESPONDENTS. 
Grove—Portion of grove losing character of grave— 


d's right to assess Tent. l 
a a may A assessed even on a portion of a 


grove when that portion loses the character >f a 


Be hori eswar (1), followed. 

tae Baran dao ay distinguished. 

Second appeal from a decree: of the Ad- 
ditional ees 7 raad Aligarh, dated the 

ember, 1926. 

wi Lal, for the Appellant. 

Mr. G. Agarwala, for the Respondente. - 

dJ UDGMENT.—The plaintiff zemindar 
came to Court on the revenue side desizing 
assessment of rent on a grove which had 
lost its character. The grove consistec of 
seven plots, Nos. 627 to 633, both inclusive, 
An excellent map exists on the record, Eoth 
the Subordinate Courts held that all the 
plots should be taken together as one plot 
and on this consideration when 88 trees 

] an 

akan Pe to have lost the character of 
a grove. It was overlooked by both the 
“ Subordinate Courts that rent may be assaas- 
ed even on a portion of a grove when that 


portion loses the ch 


ia but reasonable, It several plots of land 


MURLI DHAR V. SURJA, 


ding thereon the plot cannot. 


aracter of a grove. This. 
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are given for the planting of a groye with- 
out rent the grove-holder may dishonestly 
keep a large number of trees only in one 
corner and cultivate the rest of the land 
without payment of rent arguing that the 
large number of trees on a portion of the 
grove were sufficient to give the land the 
character of a grove. This principle of as- 
sessment of rent on the caltivated portion 
of the grove has long been recognised by 
the Board of Revanue [see Kishori Saran v. 
Rameswar (1)], The learned Counsel for 
the respondents quoted the case of Mahbub 
Ali Khan v. Chiddan (2) to support the 
plea that no rentcan be assessed on por- 
tions of a grove which has been brought 
under cultivation. That was, however, a 
case of ejectment. There were two plots, 
both of them had trees which gavè them 
the character of a grove. The present case 
is totally different. It is one for.the assess- 
ment of rent and for the zemindar to have 
a share of the benefit which the defendants 
derive contrary to the original arrange- 
ment. The plots which retain the character 
of a.grove can be distinguished from the 
plots which do not retain such character, 
and simply because the plots are situated 
together in a compact whole it is not neceg- 
sary that those plots which are devoid of 
trees should be considered fo continue to 
have the character of a grove for the simple 
reason that other plots may be considered 
to be grove-land. In plot No. 628 there is 
only one tree, in No. 630 no tree at all, and 


‘in No. 632 there is a very large vacant land 


and only afew scattered trees. From the 
plan I am satisfied that plots Nos. 627, 629 
and 633 are still groves, and No. 631 is 
covered by a building. 

I, therefore, hold that plots Nos. 628, 630 
and 632 should be assessed to rent. As to 
No. 632, anly the area, 42 acre is quoted for 
assessment leaving out the area covered by 
a tank. The total area comes to 68 and the 
proportionate rent will be 14 per annum.. 


“ As no rent had been assessed so far I shall 


not permit interest. 

In the result I set aside the decree of 
both the Subordinate Oourts and declare 
plots Nos. 628, 630 and 632 to be cultivated 
land and liable to pay on annual rent of 
Rs. 14. The suit is further decreed for a 
cash sum of Rs, 42, l 

The plaintiff shall recover his proportion- 
ate costs throughout. 

A. Decree set aside, 


(1) 4 Unpub. Dec, 171. 
(2) 95 Ind. Oas. 291;-24 A. L.J, 599; A, I, R. 1926 
All, 919; A Ri T A, 266 Rey, | i 
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_ LAHORE HIGH GO0URT; i, 
Orvin Revision No, 412 op 1927... |, 
; June 16,1927.. > ` 
Present:— Mr. Justice Broadway, Acting `. 
Ohïef Justice, and Mr. Justice Bhide. ` 
RAB NAWAZ AND ANoTABR-—DEFENDANTS—. 
PETITIONERS < 
Nb. _ versus `` at ke Oe 
ZAMAN anp-oraey8—~PLAINTIFFS— 
Das RESPONDENTS, ne oft 
Civil Procedure Code (Act V of 1908), ss. 100, 151,. 


152—-Appellate Court correcting omission—Second 


appeal, competency of—Consent decree—Correcting 
omission, legality of. . 
“An order 
_ cedure Code, ‘correcting an omission in a judgment 
passed on a compromise by the Odurt of first appeal 
1s not open to second appeal. [p. 257, col. 2.) . 
Visvanathan Chetti v. Ramanathan -Chetti (1) dis- 
sented from. |, - i ooi 
Sourindra Mohun Tagore v. Siromoni Debi (2), Surta 
v. Ganga (3), Hasan Shah v. Sheo Prasad (4) and 
Bai. Vaktuba v. Agarsanji (5), followed. oe 
Even in the case of a consent decree clerical-:or 
arithmetical mistakes, etc, can be rectified -either 
under s. 151 or 152, Civil Procedure Code. [2bad.] 


Ram Lagan Sahu v. Ram Birich Koeri (6), con- ` 


sidered. . : : 
Application for’ revision of a decree of 
the District Judge, Attock at' Campbell- 
pur, dated the 10th November, 1922/.6th 
July,-1923, modifying that of the Subordinate 
Judge, First Olass, Attock at Cam pbelipur, 
dated the 27th April, 1922. ; ; 
Fat kah Muhammad Amin, for the Petition- 
a a I. 
. JUDGMENT. 

a E Wan Actes, hate o—Oertain 

: rB instituted a suit challenging 
sale. It was held by the trial Conr hat 
the sale ‘was for necessity and the plaintiffs’ 
suit was dismissed. An appeal was filed by 
the ‘plaintiffs which was heard by the District 
Judge of Attock. On the 9th of November 
1922, an. application was filed by the parties 
in the Court of the-District J udge, alleging 
that the parties had come to terms and 
‘Stating what those terms were, On the 
10th of November, 1922, the learned District 
Judge recorded a brief judgment in which 
he stated the parties had compromised and 
in accordance with those terms he accepted 
ue appeal in Baki and modified the decree 
o e lower, Oourt. He i y: 
e suit and e 
withòut costs, and parties a é i 
own costs of both Courts, pe aie Phar 


mpo ae four 
ne sum of Rs. 100 was not paid withi 

prescribed period. On the Doth of Ma 
1923, an application was filed before the 


17 


| Tfàb NAwAH o, gia * 


passed under s. 151 or 152, Civil Pro-.’ 


appeal are. dismissed : | 
.in ‘the. form of a memorandum on. the 


defendants having - 
promised to pay plaintiffs one handesa: 


months from to-day.” . 


r 
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learned District Judge by the plaintiffs in 
which it was pointed out that. the whole. 
terms of the compromise had not been given 
effect to in the judgment and the learned 
District Judge was asked to exercise his 
powers under, s. 151, Civil Procedure Code, 
to, correct the omission. Accordingly on 
the léth of July, 1923, in the presence of 
the parties the learned District Judge 
passed anorder in which he added to his 
judgment the following words: aa 
“If payment is not made within four 
months the defendants shall have no claim 
left tothe land and the appeal shall be 
considered accepted.” Against this order 
the defendants have preferred a second ap- 
peal to this Court. ; l i 
Obviously the learned Advocate had doubts 
in his own mind as to whether an appeal 
wascompetent, for at the foot of the memoran- 
dum of appeal he added a note asking that 
in the event of it being held that no second 
appeal lay, this should be treated asa 
revision. The first point for decision is whe- 
ther asecond appeal was competentor not, In 
this connection Mr, Syed Muhammad Amin 
referred to Visvanathan Chetti v. Ramana- 
than Chetti (1) which is undoubtedly an 
authority in his favour, On the other hand, 
a contrary view was taken in Sourindra 


: Mohun Tagore v. Siromont Debi (2), Surta 


v. Ganga (3), Hasan Shah v. Sheo Prasad (4) 
and Bai Vaktuba v. Agarsangji (5), and after > 
hearing the learned Advocate I am unable 
to see any reason to take a view contrary 
to that taken by the Calcutta, Allahabad 
and Bombay High Courts. I would, there- 
fore, hold that the second appeal is not 
competent. 

The next question for determination is 
whether treating this as an application for 
revision, there is any force in the conten- 
tions urged by Mr. Syed Muhammad Amin. It 
has been urged that in the case of a consent 
decree no clerical or arithmetical mistakes, 

-etc.; can be rectified either unders. 151 or 


"152 of the Oivil Procedure Oode. In support 


‘of his contention the learned Advocate refet- 
-red to Ram Lagan Sahu v. Ram Birich Koeri 
.(6). . A reference to that authority, however, 

appears to me to support the contrary view. | 


} 2 


“At page 207* occurs the following:-— | : 


| + 


“No doubt, as long as the decree remains 


(1) 34 M. 646. | | 
(2) 28 0.171; 5 0. W. N. 307, 
(3) 7 A. 875; A. W. N, (1885) 256 fF. B.) 
- (4) 15 A. 121; A. W.N, (1893) 44, o 
(5) 31 B. 447:,9 Bom. b. R. 547. |? 
'(68)-50 Ind, Cas. 497: 4 P. L. J. 205. ' 
*Page of 4 P, L. Jd.{Ed] j ' 
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minutes of the Court, it is open to the Court 
in the exercise of its jurisdiction to make 
any amendment it thinks fit in the minutes, 
But oncethe decree has been passed and 
signed then the remedy is, except in cases 
to which s. 152 of the Civil Procedure Cede 
applies, to institute a suit to set aside that 
decree onone ofthe grounds aforesaid.” 

Section 152 of the Oivil Precedure Code 
provides:— | 

“Olerical or arithmetical mistakes in 
judgments, decrees or ordersorerrors arising 
therein from any accidentalslip or omission 
may at any time be corrected by the Court 
either of its own motion or on the applica- 
tion of any of the parties,” 

It is obvious that in the present case there 
was an accidental omission, in the 
judgment of the learned District Judge—an 
accidental omission which he had the power 
to remedy under s. 152 of the Civil 
Procedure Codeand which he did actually 
remedy in the erder now attacked. In my 
judgment, therefore, the learned District 
Judge had jurisdiction to make the order he 
did and I would, therefore, dismiss this 
petition butas there is no appearance on 
the opposite side I would pass ‘no order as 
to costs. 

Bhide, J.—I concur. 


es Revision dismissed. 





LAHORE HIGH COURT. 
First Orvin APPEAL No, 2720 om 1923, 
December 5, 1927, 

Present: —-Mr. Justice Broadway 
and Mr. Justice Jai Lal. 
FATEH ALI SHAH AND orgers— 
DEFENDANTS—-APPELLANTS 
versus 


MUHAMMAD BAKHSH AND ornzrs— 
PuaIntirr3—~ Musammat UMRAO BBI AND 
oTarrs— DEFTENDANTS— RESPONDENTS. 

Custom—Gift—Reverter, doctrine of, when appli- 
cable—Public policy—Custom involving forfeiture of 
inheritance on prostitute entering into marriage, whe- 
ther enforceable—Muhammadan Law—Gift—Succes- 
sion—Gift for partial.consideration—Nature of trans- 
action—Gift in lieu of dower or maintenance—Nature 
of estate—Devolution of gifted property on donee's 
death—Limitation Act (IX of 1908), Sch. 1, Art. 120— 
Land in “possession of morigagee—Adverse revenue 
 entry—Suit for declaration of title—Starting point 
oof limitation—Civil Procedure Code (Act V of 1908), 
O. VII, r. 1—Cause of action—Date of accrual, 
necessity of mentioning in plaint—Specific Relief 
Act (I of 1877), s. 42—Punjab Land Revenue Act 
(XVII of 1887), s. 48—Suits for declaration, distinc- 
tion between. 4 

The rule of Oustomary Law asto reverter applies 
‘only to cases of pure gift. [p, 260, col, 1,3 l 


} 
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There is ,judicial authority in support of the 
proposition that even if there is a partial considera- 
tion for what purports to be a hiba or gift, the 
transaction ceases to be a gift or hiba as that term 
is used by the Muhammadan jurists. Therefore, 
a gift by a Muhammadan husband to his wife of 
landed property in lieu of dower or maintenance is 
not a pure gift but partakes of the incidents 
relating to sales and confers an absolute heritable 
title on the donee or the transferee. The devolu- 
tion of such an estate after the death of the donee 
is regulated according to the law which is appli- 
cable to the donee and not tothe donor. [p. 260, col, 


2; p. 261, coi. 1.) 


Nur Muhammad v. Allah Wasai (1), Abbas Ali 
Shikdar v, Karim Bakhsh Shikdar (2), Sarifuddin 
Muhammad v. Mohiuddin Mohammad (3) and Faqir 
Muhammad v. Miran Bakhsh (4), referred to.% 

A custom that among prostitutes a girl ‘after 

marriage forfeits her share in her parent's property 
is immoral, opposed to public policy and, therefore, 
unenforceable in a Court of Justice. But, even if 
such a custom were enforceable it does not neces- 
sarily follow that the converse proposition is es- 
tablished that the heirs under the Muhammadan 
Law of a prostitute who has contracted marriage 
and has discarded the profession of the prostitutes 
are also disqualified from inheriting her estate even 
if they be prostitutes. [p. 262, col. 1.] 
- An adverse entry in the Record of. Rights even 
if allowed to remain unchallenged does not neces- 
sarily extinguish the right of the party against 
whom such entry has been made and a fortiori an 
order to alter the entry to the prejudice of the 
party without the actual alteration of the entry 
cannot by itself extinguish the right unless the 
other party can prove .adverse ‘possession for the 
statutory period or some similar reason in support 
of his plea of such extinction. The mere assertion 
of a claim by the defendants followed by an order 
to substitute their names in place of the plaintiff's 
name cannot be held to extinguish the undoubted 
title of the latter in property in possession of 
mortgagees. Tp, 263, col. 2.] 

Oivil Procedure Code, nowhere provides that the 
plaintiff shall state in a separate paragraph of the 
plaint the date of theaccrual of the cause of action. 
All that it requires is that the facts constituting 
the cause of action should be stated in the plaint. 
The Court is entitled to determine the date on 
which the cause of action arose from the facts 
alleged and proved. [p. 264, col. 2.] 

There is no distinction between a declaratory 
suit under s. 42, Specific Relief Act, and one under 
8. i the Punjab Land Revenue Act, [p. 264, cols. 
1 & 2. | 

First appeal from a decree of the Senior 
Subordinate Judge, Multan, dated the 27th 
August, 1928. 

Messrs. Badri Das and Basant Kumar, for 
the Appellants. l 

Messrs. Sheo Narain, Kishan Dayal and 
Hem Raj, for the Respondents. 

JUDGMENT. 

Jai Lal, J.—The orignal owner of the 
property in dispute in this appeal was one 
Muhammad Hamid Shah, a Gardezi Sayad 
of Maltan City. He belonged to the Shiah 
sect and had four wives at the time of 
bis death which cccurred some time in the 


year 190V. Two of his wivesnamely Musam- 


N 
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‘mat -Mughlani Bibi and Allah Wasai were 
Prostitutes before their. marriage with 
Muhammad Hamid Shah while the other 
two Musammat Umrao Bibi and Musammat 
Jindwaddi belonged to the family of 
Sayads. On | 
Muhammad Hamid Shah made, what pur- 
ports to be, a gift of certain properties, 
both moveable and immoveable, in favour 
of his wife Musammat Mughlani Bibi. The 
latter gifted a part of the immoveable pro- 
perty in favour of her 
Muhammad Bakhsh and Ali Muhammad, 
but we are not concerned with that pro- 


perty in this litigation. She died on the 


16th of June, 1913, leaving immoveable 
property which is the subject of dispute 
in the present appeal. A part of this pro- 
perty had been mortgaged by Muhammad 
Hamid Shah before the_gift in favour of 
Musammat Mughlani Bibi and has since 
been in possession of the mortgagees, 
After the death of this lady possession 
of such of the immoveable property as 
was in her actual possession at the time 
of her death was taken by her sister, 
Musammat Rani, and mutation of the same, 
as well as of the property in possession 
of the mortgagees, was made by the Naib- 
Tahsildar in the Revenue Records in her 


‘favour on the 2ist of October, 1913. The 


order of the Naib-Tahsildar was, however, 
on appeal by Musammat Umrao Bibi and 
Musammat Jindwaddi, widows of Muham- 
mad Hamid Shah, reversed by the Col- 
lector of Multan on the llth of November, 


1913, and it was ordered that the pro-. 
perties be entered in the- names of the’ 


aforesaid widows of Muhammad Hamid 
Shah. It appears that there was an appeal 
from this order to the Financial Commie- 
sioner but without success. The result 
was that on the 4th of January, 1917, the 


. name of Musammat Rani was removed from 


the proprietaty column in the Revenue 
Records in respect of the properties in 
dispute and the names of Musammat Umrao 
Bibi and Musammat Jind waddi substituted 
in its place,and thereupon the two widows 


‘dispossessed Musammat Rani of the pro- 


perty which was in her 
took possession thereof. 
The suit out.of which this appeal has 
arisen was thereupon instituted by Musam- 
mat Rani and her two nephews to whom 
she had gifted'portions of the property 
in suit, against- Musammat. Umrao Bibi 


possession, and 


and Musammat Jindwaddi, Sayad Fateh | 


Ali Shah, Musammat Amir Ladi and others 
who claimed to have-derived their interests 
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the lst of October, 1896, 


3 5 


brother's sons, | 
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in the property -through thesa two widows, 
Fateh. Ali Shah and Musammat Amir Laci 
are a brother and a daughter respectivély 
of Muhammad Hamid. Shah. The suit 


' was for possession of properties described 


as Nos. 1. 2, 3 and 4 in the plaint and 
for a declaration of the plaintiffs’ title as 
owners of the properties described as Nos. 
5,6 and 7. These last mentioned proper- 
ties are those which are in possession of. 
the mortgagees under the mortgages creat- 
ed by Muhammad Hamid Shah and which. 
admittedly have not yet been redeemed. 
The suit was contested by the defendants on 
various grounds, some of which arerepeated 
before us and willbe dealt with presently. 
The learned Senior: Subordinate Judge 
decreed the suit. The defendant Fateh 
Ali Shah has presented the present appeal. 
in this Oourt, and it appears that the 
other defendants are taking no further, 
interest in this litigation. Musammat Rani 


having died during the pendency of this 


appeal, her legal representatives have been 
substituted in her place. a 

The first question that needs determina-, 
tion is whether Musammat Mughlani Bibi 
was a Shiah before her marriage and whe- 
ther Musammat Rani is her real sister, 
There is overwhelming evidence on the 
record in support of the conclusion of 
the learned Senior Subordinate Judge that 
Musammat Mughlani Bibi was a Shiuh 
and that Musammat Rani ‘was, her real 
sister. In this connection reference may. 
be made to the testimony, inter alia, of 
Hashim Ali Shah (P. W. No. 1), whose. 


father acted as agent of Musammat Mughl- 


ani Bibi, Raza Ali Shah (P. W. No, 2), 
Gulab (P. W. No. 3), and Khuda Bakhsh 
(P. W. No. 4). Musammat Rani berself went 
into the witness-box and stated that she- 
was a sister of Musammat Mughlani Bibi 
and that the latter was a Shiah, The 
appellant, Fateh Ali Shah, was examin- 
ed asa witness on behalf of the defend- 
ants and admitted that Musammat Mughl- 
ani Bibi was buried in the graveyard of 
the Shiahs and that she and Musammat 
Rani were both daughters: of Ghulam 
Muhammad though he added that he did 
not know whether they were from the 
same mother. He also stated that Allah 
Bakhsh, brother of Musammat Mughlani 
Bibi, was also buried in the Shiah grave- 
yard. I consider, therefore, that there can 
be no manner of doubt that Musammat 
Mughlani was the real sister of Musammat 
Rani and was a Shiah, 


The next question that “we havé to cons 


4 


j 


4 
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sider is whether the property in dispute, 
which was admittedly given to Musammat 
Mughlani Bibi by her husband and was 
his ancestral property, descends to the 
heirs of Musammat Mughlani Bibi under 
the Shiah Law, or whether it reverts to 
the heirs of Mubammad Hamid Shah under 
the Customary Law. The proposition is 
not ‘contested before us that the ordinary 
custom in this province is that in the 
case of a gift of ancestral immoveable pro- 
perty'to a relation on the failure of the 
issue of the donee the property reverts to 
the donor and his heirs; the presump- 
tion in such cases being that the object 
of the gift is to make a settlement for 
the benefit of the donee and his issue, and, 
therefore, on the failure of the issue of 
the donee the object of the gift fails and the 
property reverts to the original donor, The 
contention of Mr. Badri Das, Advocate, 
for the appellant, is that Muhammad Hamid 
Shah was governed by the Oustomary 
Law and not by the Muhammadan Law and, 
therefore, the rule of reverter already men- 
tioned applies to the ancestral property 
gifted by him to his wife Musammat Mugh- 
lani Bibi. I will assume for the present that 
Muhammad Hamid Shah was governed by 
custom, and there is no dispute before us 
that the property gifted by him was not 
_ancestral qua the plaintiffs. The gift to 

Musammat Mugblani Bibi was not attack- 
ed by the collaterals of the donor and is 
not attacked before us and the only ques- 
tion ‘is as’ to the devolution of the estate 
on the death of Musammat Mughlani Bibi. 
It is to be noted, however, that the rule 
of the Customary Law as to reverter applies 
only to cases of pure gifts, 

The question that we haveto consider 
is whether the transfer to Musammat Mughl.- 
ani Bibi amounted to a gift or whether, 
as contended by Mr. Kishan Dayal, Counsel 
- for the respondents, it amounted to what is 
ordinarily called hiba-bil-iwaz. An exmina- 
tion of the deed of gift whichis to be 
found on page 5 of the printed paper book 
shows that the transfer of the property by 
Muhammad Hamid Shah was in lieu of 
dower due to his: wife and her right of 
maintenance. The deed after the usual 
covenants recites that “she has become the 
absolute owner of the property settled upon 
her and I have been left no connection 
or concern whatever with the said property, 
nor shall I have any in future.” It is, there- 
fore, clear that an absolute title in the pro- 
perty in dispute was conferred on Musam- 
mat Mughlani Bibi in lieu of the dower ad: 
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mitted to be due to her and of:her right of 
maintenance. It is no doubt true that the 
amount of the dower is not mentioned in 
the deed and it is not, therefore, possible to 
ascertain how much of the consideration . for 
the gift was on account of a debt due from 


the donor tothe donee and how much was, 


on account of herrightof maintenance. Bot 
this in my opinion, is immaterial because 
there is judicial authority in support of the 
proposition that even if there is partial con- 
sideration for what purports to bea hiba or 
a gift, the transaction ceases to be a gift or 
hiba as that term is used by the Muham- 
madan jurists 

Now it has been held in several reported 
cases that whatis commonly called a hiba- 


‘bil-iwaz is not a gift in the technical sense 


of that term and is not governed by the 
rules relating to gifts pure and simple but 
is tantamount to a sale and, therefore, con- 
fers an absolute heritable title on the donee 
or the transferee. In Nur Muhammad v. 
Allah Wasai (1), it was held by a Division 
Bench of the Chief Court of the Panjab 
that according to the Muhammadan Law. a 
gift by a husband of landed property in 
lieu of dower in favour of his wife amounts 
toa hiba-bil-iwaz which was held to be 
tantamount to a gale, | 


The Oalcutta High Court in Abbas Ali | 


Shikdar v. Karim Bakhsh Shikdar (2), held 
that a transfer of immoveable property by 
a Muhammadan to his wife purport- 
ing to be made in consideration of 
a dower debt of Rs. 49 and on account of 
right of inheritance was a sale and that 
such a transaction was wrongly described 
as a hiba bil-iwaz. It was also held in that 
case that a copy of the Koran was a valid 
consideration for a hiba-bil-iwaz. The 
matter was again elaborately discussed by a 
Division 
Sarifuddin Muhammad v. Mohiuddin 
Mohammad (8) and it was held that the 
transaction which was described by the 
learned Judges as a “false hiba-bil-iwaz” 
was not a Aiba at all but was nothing more 
or less than a sale and was, therefore, 
governed not by the Muhammadan Law re- 
lating to hiba but was amenable to the 
general law in India relating to contracts 
and transfer of property. The transfer in 
that case was in consideration of the 


T 27 Ind. Cas. 562; 5P. W.[R. 1915; 35 P. L. R. 
15. ` 


(2) 4 Ind. Cas. 466; 13 C. W. N. 160. 
(3) 105 Ind. Cas. 67; 54 O. 754; 31 0. W. N. 1068; 
A I, R. 1927 Cal, 808. 


Bench of the same (Oourt in- 
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promise by the donee to maintain the donor 
and to pay-her Rs, 989 for that purpose 
annually and aiso to arrange for her nursing 
“and proper treatment incase she fell ill, 
In the deed the transaction was described 
as hiba or gift, but the learned Judges after 


a consideration of several authorities, both: 


textual and judicial, arrived at the con- 
clusion that such a transaction could not be 
considered to be the real hiba-bil-iwaz but 
was wrongly described as such by people 
generally and, therefore, they called it a 
‘false hiba-bil-rwaz.’ l 

For the purposes of this case ib is not 
necessary to enter into a discussicn as to 
the ` proper legal terminology; to be 
applied to such transactions; it is 
sufficient to hold that they are not governed 
by the -rules relating to. gifts but that 
they partake.of the incidents relating to 
sales, l 

The devolution of such an estate after 
the death of the donee must, therefore, be 
regulated accordiag. to the law which is 
applicable to the donee and not to the 
donor. See Fagir Muhammad v. Miran 
Bakhsh (4), where it was held that succes- 
” Bion to unpaid dower of a deceased female 
. among Muhammadan Rajputs governed 

Dy agricultural custom of the province 


must be determined in accordance 
with the . Muhammadan “Law in the 
absences of proof of special custom to 


- the contrary. 

From the above discussion it follows 
that the property in dispute must be held 
tobe the absolute estate of Musammat 
Mughlani Bibi atthe time of her death 
- and-not subject to reversion to her busband’s 
heirs and. consequently heritable by her 
: personal heirs according tothe law which 
governed her estate. It is admitted on 
both sides that if Musammat* Mughlani 
Bibi was a Shiah, and if the succession to 
the property is to bə governed by that law, 
then Musammat Raniis the sole heir thereto. 
In view of my decision that Musammat 
Mughlani Bibi was a Shiah and that 
Musammat Rani was her full sister, it 
` must he held that Musammat Rani was 
entitled to succeed to the whole of the pro- 
perty left by her. l 

It is consequently unnecessary to decide 
whether 8. Mohammad Hamid Shah was 
governed in matters of succession by the 
Customary Law of the Province or by the 
Muhammadan Law. The material on the 
present record is inconclusive to enable 
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me to express a , definite opinion on the 
subject though in Ghulam Zohra v. Rukn 
Abdulla Shah (5) and Sayad Rahim Shah v. 
Sayad Hussain Shah (6), it was held that in 
matters of succession the Gardezi Sayyads 
are governed by the Oustomary Law of the 
Province. But this view is opposed to 
Sardar Bibi v. Sayad Ali Shah (7), and, if 
the question is raised in any proceedings 
hereafter it will have to be ‘consider- 
ed in the light of the evidence _ produced 
therein. As it is not necessary for the 
purposes of this case to decide this question 
I refrain from doing so. P 
"A half-hearted contention was raised by - 
Counsel for the appellants that Musammat 
Mughlani Bibi was governed by the Sunni 
Law in mattera of succession, and it was 
contended that under that law Musammat 
Rani would be entitled to only half of her 
estate. This matter must be deemed to 
have been disposed of by what I have stated 
above, and it will suffice to add that. there 
is absolutely no material on the record in 
support of the contention of the learned 
Counsel. 

At this stage it will be convenient to dis- 
pose of another contention raised on, behalf 
of the appellants which was that Musammat 
Mughlani Bibi, being a prostitute before 
her marriage, was governed by the custom 
relating to the prostitutes, and that as 
there is a custom among the prostitutes 
that if one of them contracts marriage she 
forfeits all rights in her original family; 
in other words, that she becomes practical- 
ly an outcast; and, therefore, it was asserted 
that Musammat Rani, who herself was a 
prostitute, could not inherit the property. 
of her outcasted sister. The learned 
Counsel put his client’s case in the follow- 
ing manner: that according to the code of 
the prostitutes their’sis a respectable pro- 
fession and that any member of that pro- 
fession who contracts & marriage falls from 
the level of morality as understood among 
them and consequently becomes, immoral 
and, therefore, incurs a forfeiture of all her 
rightsin the earnings of the members of 
the profession, The Oounsel sought: to 
support this proposition from an extract 
from the wajib-ul-are of the Multan 
District, but we declined to permit him to ` 
refer this document because we found that 
it had not been proved and placed on the 


record. There is, however, the statement of 


Gulab (P. W. No. 3) to the effect that “‘accord- 


(5) 18 P. R. 1889. ne NG, 
(6) 102 P. R. 1901; 119 P, L. R. 1901, 
(7) 4 P. R. 1888. 
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ing to the riwaj-i-am governing the prosti- 
tutes a girl after marriage forfeits her 
share in her parent's property. Property 
inherited oor obtained from the 
husband goes to the husband’s relatives and 
not tothe parent’s family”. I am not dis- 
posed to place much value on this state- 
ment of the solitary witness to prove a 
custom of such importance, and in any 
case would be disposed to hold that such 
a custom if proved is opposed to public 
policy and is immoral and consequently 
unenforceable in the British Indian Courts. 
Moreover even if such a custom exists and 
“is enforceable it doesnot necessarily follow 
that the converse proposition is established, 
that the heirs under the Muhammadan Law 
of a prostitute who has contracted 
marriage and has discarded the profession 
of the prostitutes are also disqualified 
from inheriting her estate even if they be 
prostitutes, 
We have next to consider the question of 
limitation. The suit as I have already 
mentioned involves two prayers; (1) for 
possession of the property of which Musam- 
mat Rani was dispossessed in January, 1917, 
and (2) for a declaration of title in respect of 
‘the property which was in possession of the 
‘mortgagees. Itis conceded by Counsel for 
the appellants that the suit. so far as the 
‘prayer for possession of the property first 
‘above named is concerned is within time but 
be contends that it is barred by time so far 
‘ag the prayer for declaration of title as 
. owner with regard to the second set is 
concerned. It is common ground that 
‘Art, 120 of the First Schedule of the Indian 
Limitation Act governs the case so far as 
this prayer for declaration is concerned. 
‘That Article provides thatthe time within 
which a suit for which no other period is 
‘provided in the First Schedule of the Indian 
Limitation Act must be filed is six years 
‘and that this period must be counted from 
the date when the right tosue accrues. The 
-question, therefore, that we have to decide 
‘is when the plaintiffs’ right to sue accrued 
‘in this case. l 
The contention of the appellants is that 
the right tosue accrued at the latest on the 
‘llth of November; 1918, when the Collector 
of Multan ordered that the mutation in the 
name oi Musammat Rani be substituted 
by one in favour of the two 
‘widows, Musammat Umaro Bibi and 
‘-Musammat Jindwaddi. The case of the 
plaintifis, on the other hand is that the 
vime began torun from the 4th of January, 
1917, when the order of the--Collector. was 
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actually given effect to and the name of 
Musammat Rani was removed from the 
Revenue Records,and as aresult she was 
dispossessed of the properties which had 
been formerly in her possession, It is 


‘asserted that it was on this occasion that her 


righs were really jeopardized by any action 
taken by, or at the instance of, the defend- 
ants, and that before this if was not neces- 
sary for her to take steps to safeguard her 
interests as she was in actual possession 
of such of the property as was capable of 
being taken possession of and her name 
still stood in the column of ownership 
in the Revenue Records with regard to 
all the properties in dispute in the suit. 

It is also the case of the plaintiffs that 
the property with which we are now con- 
cerned being in the sctual possession of the 
mortgagees the only right which descend- 
ed to the heirs of Musammat Mughlani ' 
Bibi was the right to, redeem it 
and not a right of immediate possession 
thereof and, therefore, that it was really an 
incorporeal right that vested in Musammat 
Mughlani Bibi and her heirs which not 
being capable of being actually retained by 
either party, the possession thereof must be 
deemed to be with the rightful owner of it, 
This suggestion is due tothe phraseology 
ofs. 45 of the Panjab Land Revenue Act 
on which reliance is placed by the plaintiff 
and which provides that a person who is in 
possession of any right and against whom 
an entry has been made in the Record of 
Rights may institute a suit under the} pro- 
visions of Chap, VI of the Specific Relief 
Act for a declaration of such right. It is 
admitted on both sides that the period 
of limitation for such a suit is six years, 
and it is, therefore, contended on behalf of 
the respondents that Musammat Rani, 
having been found to be the rightful heir 
to Musammat Mughlani Bibi must be deem- 
ed to be in possession of the equity of 
redemption in the property with which we 
are now concerned and that as the entries 
in the Record of Rights were made against 
her on the 4th of January, 1917, it is from 
that date that time for a suit under s, 45 
of the Land Revenue Act began to run 
against her, If that view is correct then 
the present suit which was instituted on the 
10th December, 1921, must be held to be 
within limitation. - 

The Counsel for the appellant contends 
that itis the first denial of the plaintiff's 
right that gave her a right tosue fora 


‘declaration and that even if it be held that 


there were later denials by the appellants 
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a fresh cause fof action. did not acerue in 
favour of the plaintiffs on each subsequent 
denial. The cases of Khushal Singh v. Kanda 
(8) and Ghulam Hussain-v. Saifullah Khan 
(9) were cited in support of this contention. 
In Khushal Singh v. Kanda (8) an adop- 
tion was made by a proprietor more than 
six years before-the institution of the suit 
and later a gift of his property was made 
“by him to the adopted son. In a suit by 
the reveraioner to set aside the gift it was 
held by. this Court that the right to impeach 
the adoption having become barred by 
limitation the suitto set asidethe gift was 
also barred by time as the gift did not 
involve any further denial of the rights of 
the reversioners than was involved in the 
adoption. This case in my opinion does 
not assist us in the present case. The 
adoption of a son amounts to a complete 
infringement of the rights of the reversion- 
ers, and the gift to the adopted son is 
. merely an acceleration of what is bound to 
happenin course of time. No fresh cause 
of actionin favour of the reversioners, there- 
fore, arises by virtue of the gift. Inthe 
present caseit cannot be predicated that 
the defendants by merely asserting their 
title to the mortgaged property and deny- 
ing the plaintiffs’ title thereto in any way 
interfered with the rights of the latter and 
improved their own position with , regard to 
. them., In Ghulam Hussain: v, Saifullah 
Khan (9) theright ofthe plaintiff to claim 
a partition of the property in dispute was 
denied by the defendant in the partition 
proceedings before the Revenue Officer who 
decided the objection in the defendant's 


_- favour and declined to givea share to the- 


plaintiff, The proceedings had, however, 
to be kept in abeyance for many years owing 
to civil litigation between the parties about 
other lands, and on their revival the plaintiff 
again claimed asharein the same property 
but the claim was again negatived. In a suit 
.for declaration of title instituted by the 
plaintiff more than six years from the first 
denial and adjudication thereon by the 
Revenue Officer it was held that the suit 
_ was barred by time as the resistance offered 
to the plaintiff's claim on the second oc- 
casion was merely a reiteration of the 
former resistance and nota fresh invasion 
. of his rights. It is to be observed that a 
Revenue Officer has jurisdiction to adjudic- 
ate on disputes as to title in pariition pro- 


@) 58 Tnd. Cas, 931; 2 U. P. L. R. (Lah) 110; 5 Lah, 
L. J. 63. 7 
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ceedings and to enforce them and, -there- 
fore, in the reported case there was an ad- 
judication against the plaintiff by the Re- 
venue officer as a result of an objection 
raised by the defendant in the partition 
proceedings which were not dropped, but 
were merely kept in abeyance; there was 
thus a clear infringement of the plaintifi’s 
right on the first occasion and the second 
denial did not affectthe title of either party 
to the disputed property. ‘This case is also, 
therefore, distinguishable from the pre- 
sent case as here it is the action of the 
Revenue Officer in 1917 andthe consequent 
dispossession of Musammat Rani that really 
affected the plaintiff's title to the property 
in dispute. 

Reliance was also placed by the appel- 
lants' Counsel on Taja v. Gulam (10) and 
Hakim Singh v. Waryaman (11) in which it 
was held that even if the right to demand 
a correction of an entry in the Revenue 
Recordsis lost by time, a party may be 
éntitled to a declaration of his proprietary 
title tothe land claimed. I am unable to 


_see how these cases help the appellants, they 


seem on the other hand to favour the con- 
tention of the respondents as it appears to 


follow from the law laid down therein ` 


that an adverse entry in the Record. of 
Rights even ifallowed to remain unchalleng- 
ed does not necessarily extinguish the right 
of the party against whom such entry has 
been made and a fortiori an order to alter 
the entry tn the prejudice of the party 
without the actual alteration of the entry 
cannot by itself extinguish the right unless 
the other party can prove adverse posses- 
sion for the statutory period or some similar 
reason in support of his plea of such ex- 
tinction. In the present case the mere 
assertion of aclaim by the defendants fol- 


‘lowed by an order to substitute their names 


in place ofthe plaintiffs’ name. cannot be 
held to extinguish the undoubted title of 
the latter to the mortgaged property and 
to passit to the defendants. The true test 
seems to me to be whether Musammat Rani 
files aredemption suit against the mort- 
gagees the latter cari defeat it on the plea 
that she has losther right by the adverse 
claim of the defendants or in the alter- 
native whether the defendants can succeed 
in a suit for redemption in the presence 
of Musammat Rani. In my opinion the 
answer must in both cases be inthe ne- 


(10) 35 P. R. 1980. mS ok 


(11) 140 P. R. 1907; 187 P, W. R. 1907, 
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On behalf of the respondents the cases of 
Muhammad Hanif v. Ratan Chand (12), 
- Bela Singh v. Lakshmi Das (13) and Hakim 
- Singh v. Waryaman (11) were cited in 
“which it was held that each invasion of the 
plaintiffs’ right gave them afresh cause of 
action fora suit fur declaration of title butit 
is to be observed that all these cases related 
' toimmoveable property which was actually 
in possession or in theenjoyment of the 
respective plaintiffs and consequently each 
subsequent denial by the defendant was 
‘held’ to be a fresh infringement of the 
~ plaintiffs’ right. These cases, therefore, do 
not afford much assistance in deciding the 
‘question now in issue. Thus no judicial 
authority has been cited by either party 
which is exactly applicable to the facts of 
“the present case. The principle, however, is 
‘fully established that ifa plaintiff is in 
possession or enjoyment of the property in 
suit he is not obliged to sue for a declaration 
‘of title on the first oron each succeeding 
denial of his title by the defendant; he 
‘may look upon each denial with compla- 
cency or at his option may institute asuit 
‘to falsify the assertions of the other side, 
-But when his rights are actually jeopardised 
‘by the action or assertion of the defendant 
then he must take proceedings within six 
years from the date of such actions or 
‘assertions. 

Having regard to the fact that the 
. ‘defendants are not in the actual enjoyment 
‘of the right in dispute and have never been 
so, and in view of the rule that pcssession of 
incorporeal rights must be deemed to be 
with the rightful owner unless the person 
‘who disputes: such rights can prove his 
‘actual enjoyment thereof or effective 
‘disturbance by him of the ‘plaintiffs’ titie 
‘for the statutory period, I consider that the 
-present suit is within limitation, whether it 
is a suit unders. 45 of the Punjab Land 
Revenue Act or an ordinary suit for declara- 
tion of title under s. 42 of the Specific 
Relief Act. 

A distinction was sought to be drawn by 
the appellants’ Counsel between the two 
‘kinds of suit, but the matter is notof much 
importance in view of what I have stated 
above, though persenally I am uanble to 
ses any distinction, because s. 45 of the 
Panjab Land Ravenue Act also contem- 
plates a declaratory suit with or without 
consequential relief under the provisions of 


(12) 67 Ind. Cas. 990; 3 Lah, 43; A. IR. 1922 Lah. 
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the Specific Relief Act. It does not create 
a new description of suit but merely 
indicates the remedy of a person who may 
feel aggrieved by an- adverse entry in the 


‘Record of Rights; in other words, it specifies 


an occasion when a party may bring a 
declaratory suit under the provisions of the 
Specific Relief Act. ; 

In connection with this part of his case 
the learned Counsel for the appellants invit- 
ed our attention to para. 4 of the 
plaint and contended that the plaintiffs did 
notin that paragraph base their cause of 
action on the reversal of the entries in 
favour of the defendants and consequent ` 
dispossession of the plaintiffs, but that they 
definitely stated that the cause of action 
accrued on tbe 13th June, 1913. 

Now, it is no doubt true that in the 
plaint the plaintiffs did not mention the 
date of the reversal of the entries in favour 
of the defendants nor of their dispossession 
by them, but the learned Senior Subordinate 
Judge has held that this took place, on the 
4th January, 1917. This finding is not 
attacked before us by the appellants. 
Moreover, the Civil Procedure Code nowhere 
provides that the plaintiff shall state ina 
separate paragraph of the plaint the date of 
the accrual of the cause cf action, All that it 


‘requires is that the facts constituting the 


cause of action and when it arcse should be 
stated in the plaint. Order VII, r. 1, of 
the Civil Procedure Oode, is quite clear on 
this point and the forms of the plaints and 
the pleadings in Appendix A of the First 
Schedule to the Civil Procedure Gode do 
not contain a separate paragraph stating 
when the cause of action arose, The omis- 
sion to mention the dates of the reversal of 
the entries and dispossession of the 
plaintiffs was not noticed by the parties: 
when the issues were framed but the neces- 
sary information, it appears, was supplied 
during the trial. In my opinion this was 
merely a formal omission which does not 
in any way.aflect the merits of the case and 
the plaintiffs cannot be tied down to the 
date of the accrual ofthe cause of 
action mentioned in the plaint. The Court 
is entitled, as the learned Senior Subordi- 
nate Judge has done, to determine the date 
on which the cause of action arose fromthe 
facts alleged and proved. After an examin- 
ationof the pleadings and the finding 
of the Senior Subordinate Judge, 1 have no 
doubt that it was on the dth January, 1917, 
that the right of the plaintiffs was really 
infringed by the defendants necessitating 
the present suit and, therefore, the time 
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- must be held to run against them from that 
date and not earlier. . 
I, therefore, hold that Musammat Rani’s 
. title to the property in dispute had not been 
. extinguished at the date of the suit by any 
act of the defendants and consequently that 
the latter had not then displaced her title 
by their own and that the present suit was 
rightly held by the trial Court to be within 
time having been brought within six years 
of the invasion of the plaintiffs’ right by 
.the defendants by getting ‘their names 
recorded in the Revenue Records in place 
of the plaintiffs’ name and by taking 
possession of the estate of Musammat 
Mughlani Bibi. ! 
For the reasons stated above, I am of 
opinion that ‘the decree of the Senior 
Subordinate Judge must be, affirmed and 
the appeal dismissed with costs. 
Broadway, J.—I concur in dismiss- 
ing the appeal with costa.: 
R. L. Appeal dismissed. 





LAHORE HIGH COURT, 
ORIMINAL Revision No. 2214 or 1928. 
May 10, 1929. 

- Present:—Justice Sir Alan Broadway, Kr., 
On differenceof opinion between 
Mr, Justice Zafar Ali and 

Mr. Justice Bhide. 
THIRAJ—AccoseD—PETITIONER 
l VETSUS 
EV PERO R—ResPonpEntT. 

Criminal Procedure Code (Act V of 1898), 3. 476-B—~ 
Complaint filed by Court suo motu— Right of appeal 
by aggrieved party—Interpretation of Statutes-~Con- 
struction according to grammar—Speculation regard- 
ing intention of Legisiature—Construction favourable 
to subject preferred. 

Per Broadway and Bhide, JJ. (Zafar Ali, J. dig- 
~ -genting).— Section -476-B, Criminal Procedure Code, 
- gives a right of appealto a personagainst whom a com- 
plaint has been made by a Court acting under the 
provisions of 8.476 or 476-A of the Code, even when 
the Court has acted suo motu and not on the ap- 
plication of some interested person. [p. 269, col. 2.) 

Per Bhide, J.—It is an elementary rule of con- 
struction that phrases and sentences in a Statute 
should be construed according to the ordinary rules 
of grammar. [p. 267, col. 1.) - 

It isa well-established proposition that when the 
language of a Statute is clear it is not permissible 
to speculate as to the intention of the Legislature. 
fp. 268, col, 1.] ` 

It is a cardinal principle of construction of penal 
Statutes, that in case of doubt, the construction 
- favourable to the subject should be preferred. 
Therefore, where the question is about the ‘right of 
appeal to an accused ‘person and the plain construc- 
tion of the section appears to bein favour of sucha 
right, it should not be rejected on the basis of any 
_ -speculation as to the intention of the Legislature. 
[p. 268, cols, 1 & 2.] A 
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Petition for revision of-an order of 
the Sessions Judge, Lyallpur, dated the 
22nd November, 1926, affirming that of 
the District Magistrate, Lyallpur, dated 
the 28th May, 1928. x E 


ORDER. 

Zafar Ali, J.—(April 15, 1929 )—The 
question whether a person against whom a 
complaint has been made under s. 4/6 or 
470-A of the Oriminal Procedure Gode 
otherwise than on an application is given 
the right of appeal by s. 476-B, came up 
before me once previously and my decision 
was that he is not. When the present 
application in revision involving the same 
question came up I referred it toa Division 
Bench for an authoritative decision as no 
ruling of any High Court could be found ` 
on this point. 

After giving due weight to the argu- 
ment advanced by Mr. Sleem who appear- 
ed for the petitioner I adhere te the view 
formerly taken by me that the phrase 
“such a complaint” that occurs in s. 476-B 
contemplates a complaint made onan ap- 
plication and not “a comolaint generally 
under s, 476 or 476-A” whether made suo 
motu or on an application, 

It may be observed first of all that it 
was by the amending Act of 1923 that the 
old ss. 195 and 476 were altered and the 
new ss. 476-A and 476-B were enacted. 
As observed by Maclean, O. J., in Begu 
Singh v, Emperor (1) there was no right of 
appeal against an order under s. 476 
Criminal Procedure Code of 1898. The 
framers of the present s. 476, 7.e., the Select 
Committee responsible for the amending 
Actof 1923 made the following remark 
inter aiia in respect of the amended 
s. 476:— 

“In order to give effect tothe decision 
arrived at in our consideration of cl. 114 
that the proceedings under s. 476, ete. 
should be subject to revision we have in: 
troduced words which will make it neces- 
sary for the Court to record an order.” 
From this remark it is clear- that the fra- 
mers of the presents. 476did not contemplate 
to create a right of appeal where it did 
not previously exist. ~ , l ; i 

It may further be observed here that the 
main object of the alterations made in the 
old es. 195 and 476 and of the supplement- 
ary s8.476-A and 476-B evidently was to 
assign the function of launching a prosecu- 
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tion to thepublic officer or the Court concern- 
ed where previously it was left to the 
person who moved by application for 
sanction to prosecute. With this subject 
in view cls. (A), (B) and (C0)- of sub-s. (1) 
of s. 195 were altered and sub-as. (4), (5) 
and (6) were cancelled so that in s..195 
as it now stands the word “sanction” does 
not occur anywhere. Section 476 provides 
that a Court may make a complaint suo 
motu or on an application. The Oourts to 
which the Courts mentioned in s, 476 are 
subordinate are conferred the same power 
by 8. 476-A, i.e., the Courts of either class 
can launch a prosecution either swo motu 
or On application. Thus the old s. 476 
covers the present ss. 476 and 476-A. Sec- 
tion 476-B corresponds mainly to cl. (6) of 
the old s. 195. With these remarks let us 
now turn to the phraseology of s. 476-B to 
determine its scope, It runs thus:— 

“Any person on whose application any 
Civil, Revenue or Criminal Ooart has 
refused to maka a complaint under s. 476 
or s. 476-A, or against whom such a com- 
plaint has been made may appeal...........” 
' The position of the phrase “or against 
‘whom such acomplaint has been made” 
issignificant and its interpretation must 
clearly depend upon what has preceded 
the word “or”. If an application is made 
one of the two thinge must happen, 2. e., 
either the application is refused or a com- 
plaint is made. The first part of the sec- 
tion deals with a refusal and the second 
with the other eventuality. The conjunc- 
tion used is ‘‘or'’not “and”. If the inten- 
tion of the Legislature had been to allow 
an appeal in either case,2.¢,, whether the 
complaint was made on application or suo 
motu this could have been sasily express- 
ed by changing the order of the phrases 
which “or” connects and the section might 
have been worded thus:— 

“Any person against whom any Oivil, 
Revenue or Oriminal Court has filed a 
complaint under s. 476 or s. 476-A, and 
any person whose application to make 
such a complaint has been refused may 
appeal to.......... ĝi 

The following is the comment on s. 478-B 
in Sohoni’s Code of Criminal Procedure, 
12th Edition, pages 1005-6:— i 

“(3) Section 476-B has the words 
‘Any person on wkose application’. The 
word ‘application’ is very important and 
clearly indicates the circumstances under 
which an appeal isallowed under s. 476-B. 
..“Under this section an appeal.is only 
allowed in the following cases:— > - a 
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“(a) When an application is made under 
s. 476 to the trial Court, 7. e., Subordinate 
Judge and he refused to grant it. 

“(b). When an application is made for 
the first time to the District Court under 
s. 476 (where no application was made to 
the trial Court, i. e., Subordinate Judge) 
and the District Judge acts under s. 476-A. 

“For purposes of appeal s, 476-B con- 
templates an order refusing a complaint or 
making acomplaint on an application by 
a party either under s, 476 ors, 476:A. Over 
such an order on such an application only a 
right of appeal is allowed under s. 476-B”. 

‘Further, according to no principle of 
criminal jurisprudence there is a right of 
appeal against the act of making a com- 
plaint and it need not be stated that if a 
complaint is lodged by a private person the 
accused has no right of appeal against it. 
Why then there should be a right of appeal 
to the person against whom a Court or a 
public servant feels aggrieved and makes 
a complaint suo motu. Therefore, the con» 
tention thats. 476-B gives a right of appeal 


even to a person against whom a complaint 


is made suo motu does not receive support 
either from the construction of the section 
or from general principles. < 

I am, therefore, of opinion that the appeal 
was incompetent as the District Magistrate 
had made the complaint suo motu. 1 would, 
therefore, dismiss this petition. 

Before concluding this judgment a word 
may be said about the Orown-lawyer who 
rose only to’ support the petitioner's 
Counsel. The position taken up by the 
Crown inthe Court of Session as well as 
before mein the previous connected peti- 
tions was that noappeallay. Itis a ques- 
tion how far itis open to Orown-lawyers 
to propound inconsistent opinions. The 
section isno doubt not happily worded but 
the point involved was not such as could not 
It is, therefore, a 
question whether a Orown-lawyer in view 
of his personal opinion is justified in 
throwing overboard the case for the Crown 
which he could have argued to be of as- 
sistance to the Court in deciding which of 


-the two possible views was the more accept- 


able. 

Bhide, J. (April 29, 1929 )—The peti- 
tioner Thiraj along with certain other per- 
sons appeared as a witness in a case under 
s. 376 of the Indian Penal Code before the. 
District Magistrate, Lyallpur, who found the 
complaint to be false and purporting to act 


-suo motu under s. 476 of the Criminal Pro- 


dure Code, instituted complaints: undsr’-s, 
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'193 of the Indian Penal Code against the 
complainant as well as her witnesses. These 
persons appealed-to the Sessions Judge, 
who held that no appeal is competent under 
s. 476-B of the Oriminal Procedure Oode 
when a Court acts suo motu under s. 476 
and dismissed the appeals. 
revision was ‘presented to this Court by 
some of them, but was dismissed by my 
learned brother, who upheld the view taken 


by the learned Sessions Judge. Later on,’ 


the present petitioner filed an application 
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A petition for: 


for revision and when this came up before, 


my learned brother he thought it advisible 
to refer it to a Division Bench, as there 
“was apparently no authoritative ruling of 
any High Oourt on the point of law involv- 
ed which is important. 
When the case came up before us, the 
learned Counsel for the Crown conceded 
the correctness of the petitioner’s conten- 


tion that an appeal does lie under s. 476-B 


even when a Court acts. suo. motu under 
s. 476. Consequently we had not the ad- 
vantage of hearing arguments in ‘favour 
of the.view taken by my learned brother; 
but.I have given my: best consideration to 
the question in view of its importance and 
the difficulty I have felt in adopting the 
view taken by my learned brother. 

The point of law which requires decision 
in this case turns on the proper construc- 
tion of the language of s..476-B which was 
` introduced in the Oriminal Procedure 
Gode by the amending Act of 1923. 

section runs as follows:— 

_ “Any person on whose application any 
.Civil, Revenue or Criminal Court has re- 
fused to makea complaint under s. 476 ors. 


476-A,or against whom such a complaint has . 


been made, may appeal to the Court to 
which such former Court is. subordinate 
within the meaning of s. 195, sub-s. (3), 
and the superior Court may thereupon, 
after notice to the parties concerned, direct 
the withdrawal of the complaint or, as the 
case may be, itself make the. complaint 
which the Subordinate Court might have 
been under s. 476, and if if makes such 
complaint the provisions ,of that section 
‘shall apply accordingly.” - 

It is-an elementary rule of construction 
of Statutes that phrases and sentences ina 
Statute should be construed according to 
the ordinary rules of grammar, (vide Max- 
well on the Interpretation of Statutes, page 
1). In the present instance, the decision 


t 


The. 


of the question whether a right of appeal 


is given only when .& Court files a com- 
plaint on the application of some person 


267 


or even when it acts suo motu depends on 
the meaning of the words ‘or against whom 
sucha complaint has been made’ eccur- 
ring in the above.section. It seems to me. 
that, according to the plain grammatical 


. construction of the language of the section, 
‘the words ‘such a complaint’ would mean a 


complaint under s. 476 or s, 476-A and noth- 
ingmore. It is true that the words ‘on whose 
application’ occur in the preceding clause, 
but these words do not qualify the word 
‘complaint’ occuring in that clause. They 
seem to be merely descriptive of the per- 
son to whoma right of appeal is given 
by the first clause. The question of a 
right of appeal when a Court refused_to 
make 8 complaint under s. 476 of the Ori- 
minal Procedure Code can only arise when 
there is an application by some person 
before the Court and it is rejected and 
hence for the purposes of the first clause, it 
was necessary to define the person to whom 
the right is given. When, however, a- 
Court makes a complaint, the contingency 
would arise whether the Oourt acts on an 
application by some person or suo motu. 
It was, therefore, sufficient to use the 
words ‘such a complaint’ in the second 
clause, the reference being to the- words 
“complaint under s. 476 or s. 476-A” used 
in the preceding clause. If the intention ` 


.of the Legislature were to confine the right 


of appeal to cases in which an application 
is made, the intention would probably have 
been expressed by giving prominence to it 
in the opening clause, e. ga by some such 
language as follows :— ' 

When on the application of any person 
a Court makes or refuses to make a com- 
plaint under s. 476 or s.476-A the aggriev- 
ed party may appeal, ete. ete, 

Or the meaning could have been made 
clear even in the section as it stands by in- 
serting the words ‘on an application’ after 
the words ‘or éagainst whom sach ‘a com- 
plaint has been made.’ int 

The section as it stands seems to cover 
all the classes of cases under s. 476 of the 
Criminal. Procedure Code in which the 
question of right of appeal is likely to arise 
and so far as I can see there is nothing re- 
pugnant to the above construction in the 
language of the section itself. Nor do I 
see any good reason why the right of ap- 
peal should be confined to cases where. a 
‘Court acts on an application. It is true 
that under the old law a right of appeal 
was given'io cases where sanction for prose- 
cution was granted under s. 195 while there 
was no right ofappeal from an order pass- 
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ed under s. 476 of the Orimina] Procedure 
Code. But under the old law, the prose- 
cution was left in the hands of the appli- 
cant and the Court had only to see whether 
the bar created by s 195 should be remov- 
ed. By the amending Act of 1923, the 
procedure by way of sanction was abolished 
and the matter is left entirely in the hands 
of the public servant or the Court concern- 
ed. Whether the Oourt takes action on an 
application or suo motu, the principle on 
which it has to act under s. 476 of the Ori- 
minal Procedure Oode is precisely thesame. 
In either case, the Court is bound to see 
whether ‘it is expedient in the interest of 
justice that an enquiry should be made 
into the offence in question’ and has to 
record a finding to that effect. In either 
case, itis ultimately the complaint of the 
Court that sets the law in motion and on 
principle, there seems no reason why the 
action of the Court should be subject to 
appeal in the one case but not in the wther. 
It is true that there is no right of appeal 
in the case of the mere filing ofa com- 
plaint in ordinary cases; but the law creat- 
es an exception in the case of offences re- 
ferred to in s. 476 of the Oriminal Proce- 
dure Code and lays it down that no com- 
plaint should be taken cognizance of in 
respect of these offences, unless it is filed 
by a Court in the manner prescribed in that 
section after recording a finding that ‘it 


is expedient in the interests of justice 
that an enquiry should be made.’ 
The act of filing: a complaint 


is thus a judicial act and stands on 
a different footing. than an ordinary 
complaint. lt must also be remembered 
that in the case of a complaint by a private 
individual if the complaint is false, the 
person who makes the complaint is liable 
to be prosecuted under s, 211 of the Indian 
Penal Code, while no such remedy is avail- 
able when a complaint is filed by a Court. 
It is a well-established proposition that 
where the language ofa Statute is clear, it is 
not permissible to speculate .as to the in- 
tention of the Legislature. In the present 
instance the language used in e. 476-B of 
the Criminal Procedure Uode is not perhaps 
‘happy, but I have endeavoured to show 
above that the plain grammatical construc- 
tion is in favour of the right of appeal 
contended for the petitioner. It is a car- 
dinal principle of the construction of penal 
Statutes, that in case of doubt, the construc- 
tion favourable to the subject should be 
preferred. 
question is about the right of appeal to an 
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accused person, and when the plain con- 
struction of the section appears to be in 
favour of such a right, it should not, in my 
opinion, be rejected on the basis of any 
speculation as to the intention of the Legis- 
lature. However, I may add, that it does 
not appear to me that there is really any 
clear indication that the intention of the 
Legislature was different. My learned bro- 
ther has referred to the report of the Select 
Committee on the amending bill of 1923, 
It seems doubtful whether it is permis- 
sible to refer to such a report (vide Maxwell 
on Interpretation of Statutes, 5th 
Edition, page 45). The report represents 
only an intermediate stage of the bill, 
while the Act as passed represents the 
final intention of the Legislature. More- 
over, all that the report says is that the 
Court is now required torecord a definite 
finding in proceedings under s. 476 in 
order to give effect to the decision arrived 
at, that proceedings under s. 476, etc., 
should be subject to revision. But this 
cannot mean that there isno right of ap- 
peal from orders passed under s. 476 of the 
Oriminal Procedure Oode. It is conceded 
that aright of appeal is given by s. 476-B 
at least in certain classes of cases fall- 
ing within the scope of s. 476, and the 
recording of an order would obviously be 
necessary not only for the purposes of 
revision, but also for the purposes of such 
appeals. The above statement of the 
reasons for the amendment does not, there- 
fore, appear to be comprehensive. Finally, 
it is noteworthy thatthe Select Committee 
do not say in their noteons. 476-B that 
the right of appeal is confined to cases in 
which a Court acts on the application of 
some person. 

As I have said above it does not appear 
to me that it is permissible in the present 


instance to speculate as to the intention 


of the Legislature; but even if it were, I 
do not see that there is any clear indica- 
tion that the Legislature did not intend 
to give a right of appeal in cases of the 
present type, where a Gourt has taken 
action suo motu. The plain construction 
of s.476-B appears to me to be in favour 
of such aright and that construetion also 
seems to be in consonanve with principle 
as well as equity. There seems to be no 
authority in favour of the opposite view. 
The Oommentator in Sohoni’s Criminal 
Procedure Ooce has no doubt expressed 
that view, but he has done so without 
citing any authority or giving any good 
reasons in support of it. No other Com- 
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mentator seemsto have adopted that view, 


so laras] have been able to ascertain. 
With the greatest respect for the view 


expressed by my learned brother, Iam, 


therefore, constrained to differ from him. 
In my judgment this petition for. revision 
should be accepted. and the learned 
Sessions Judge directed to dispòse of the 
appeal before him on the merits. . 

Mr. M. Sleem, for the Petitioner. 

Mr. R. C. Soni, for the Government Advo- 
cate, for the Respondent. 

JUDGMENT.—In the course of a case 
under s. 376, Indian Penal Code, the Dis- 
trict Magistrate of Lyallpur found it neces- 
sary to take action under s. 476, Criminal 
Procedure. Code and to direct the pro- 
secution of certain persons under gs. 193 
and 211, ete., Indian Penal Code, and com- 
plaints were duly made. , 

Some of the said persons concerned 
appealed to the learned Sessions Judge 
who held that, inasmuch as the District 
Magistrate had acted suo motu, no appeal 


was competent, having regard. to the pro- 


visions of s, 476-A. 

These persons then moved this Oourt 
under s.. 499, Oriminal Procedure Code, and 
their petitions came up before Mr. Justice 
afar Ali who upheld the view of the 
learned Sessions Judge and dismissed the 
petitions, 

in the meantime Thiraj against whom 
a complaint had been filed under s. 193, 
Indian Penal Oode, also appealed to the 
learned Sessions Judge whoheld that no 
appeal was competent, and Thiraj then 
came .up to this Oourt under s, 439, 
Criminal Procedure Code. | 


The petition was heard by Mr. J ustice 


Zafar Ali and, as the correctness of his 
view, as expressed in Oriminal Revision 
No. 1407 of 1928, was challenged, he referred 
the question to a Division Bench. The 
matter was argued before a Division Bench 
consisting of Mr. Justice Zafar Ali and 
Mr. Justice Bhide, and, as these two 
learned Judges have differed, the question 
has been referred tome, . ; 

As I understand it the question is, whe- 
ther, when a Court acts under s. 476 or 
446-A suo metu, and directs the lodging of 
a complaint against any person, that person 
has a right of appeal under: s. 476-B, 
Criminal Procedure Code? The answer 
involves the interpretation of s, 476-B which 
runs as follows :— ` 

“Any person on whose application any 


= Civil, Revenue. or Oriminal Court. has. 
refused to make a complaint under s, 476 or ` 
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s.476-A, or against whom such a complaint 
has been made, may appeal to the Court to 
which......... ý i 

Now, to my mind this secticn gives a 
right of appeal to two different persons 
against two separate judicial acts of a 
Court, first toan applicant whose -applica- 
tion to have a complaint lodged under 
B. 476 or.s. 476-A, Oriminal Procedure 
Code, has been refused and, second to the 
person against whom acomplaint under s. 
476 or 3. 476-A, Criminal Procedure Code has 
been lodged. The present petition deals with 
persons falling within the second category. 
Thiraj has had a complaint lodged against 
him by a Court acting under the provisions 
of s. 476, Criminal Procedure Gode. From 
the moment thatthe complaint was filed in 
Court it seems to me that he became 
entitled to appeal, and in this view [am 
to some extent, supported by Fitzholmes v. . 
Emperor (2). 

Turning to the words of the section 
dealing with aperson in the position of 


Thiraj, we find the  following:—‘‘or 
against whom such a complaint 
has been made”. In my judg- 


ment this means that the right of appealis 
given to any person against whom a 
complaint has actually been made. The 
nature of the complaint is referred to or 
defined by the use of the word ‘such’ which 
tomy mind clearly relates back to the 
words, “complaint under s. 476 or 8.476-A, ” 

In these circumstances, in my judgment, 
the provisions of s. 476-B, Criminal Prc- 
cedure Qode, give a right of appeal’ to 
any person against whom a complaint 
has been made by a Court acting under 
the provisions of s, 476 or s. 476-A, Criminal 
Procedure Gode and that itis immaterial 
whether the Court acts suo moti, oron an 
application made to it by some interested 
person. 

I, therefore, accept this petition and send 
the case back to the learned District 
Judge with the direction that he- will 
hear ths appeal and decide it in accordance 
with law. l 

R, L. Revision allowed. 


(2) 98 Ind. Cas. 393; 7 Lah. 77; 27 Or. L. J, 1321; 
A. I. R. 1927 Lah, 54; 28 P. L. R. 239.” . i 
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LAHORE HIGH COURT. 
 ORIMINAL APPEAL No, 84 oF 1929. 
May 17, 1928 
Present:—Justice Sir Alan Broadway, KT., 
and Mr. Justice Agha Haidar. 

J ALAL—Accusno—APPELLant 
VETSUS $ 
EMPEROR— RRSPONDENT. 

Penal Code (Act XLV of 1860), s. 8S4—'Unsoundness 
of mind’, meaning of—Want of motive and signs of 
hallucination, effect of. 

A man may be suffering from some form of 
insanity in the sense in which the words would be 
used by an alienist but may not be suffering from 
unsoundness of mind as defined in s. 84, Penal Code. 
The law recognises nothing but incapacity to 
realise the nature of the act and presumes that 
Where a man's mind or his faculties of ratiocination 
are sufficiently clear to apprehend what he is doing 
he must always be presumed to intend the con- 
sequences of the action he takes. [p. 271, col, 1.] 

Mere want of motive and the fact that accused 
showed some signs that he suffered from a certain 

hallucination are not sufficient to attract the appli- 
cation of s. 84, Penal Code.’ [tbid.] | 

Appeal from an order of the Sessions 
Judge, Gujranwala, dated the 2lst Decem- 
ber, 1928. 

Mr. I. Mackay, for the Government Advo- 

cate, for the Respondent. 


JUDGMENT. 

Broadway, d.—The appellant in this 
case Jalal son of Shah Muhammad a Jat of 
village Dharowal in the Sialkot District 
has been convicted of the murder of. 
Musammat Jowai a young woman of 26 
years of age and under s. 302, Indian Penal 
Code, has been sentenced to transportation 
for life. 

The murder took place at Thatta Mamon 
Dakhil Bhiri Shah Rehman in the early 
hours of the morning of the 6th June, 1928. 
That Musammat Jowai met with her.death 
at the hands of the appellant is beyond 
dispute andis not denied by the appel- 
lant. l 

The evidence of Musammat Nawab Bibi 
the little daughter of Allah Dad is very 
clear and shows that she had been sieep- 
ing with her mother and othera inthe 
courtyard, her father having gone off the 
evening before to the well at Rohiwala, 
She was aroused by hearing a noise and 
saw- the appellant striking her mother with 
a toka. The appellant 'had one foot on 
the deceased’s chest. Sheis supported by 
Musammat Begum an old woman of 60 
years of age who was alsosleeping in the 
same courtyard and woke on hearing 
Nawab _Bibi’s -cries. Then she saw the 
appellant, toka in hand, striking Musammat 
Jowaias sbe lay on her charpoy. Prcsecu- 
tion Witness No. 5, Wassan,an old man of 50 
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was also in the same courtyard and woke . 
upon hearing the noise. He says he saw 
Jalal striking Musammat Jowai. He went 
towards the deceased's charpoy to help 
the woman but as the appellant attempted 
to attack with the toka he drew back and 


.raised an alarm. Jn answer to the Uourt 


he stated that when people collected and 
the man had been caught the accused 
was asked why he had committed the 
murder and his reply was that it was “fate.” 
Matta, P. W. No. 6, was sleeping in his 
own courtyard when he heard an alarm and 
on going to Allah Dad's courtyard found 
the deceased murdered with the appellant 
Standing there with a tokain his hand. 
He was informed by the people there that 
the appellant had killed the woman and 
took the toka from him. 

It is not necessary to discuss the evidence 
as to the actual occurrence any further. 
The appellant himself in his grounds of 
appeal which he has submitted through 
the Jail in which he is confined states he 
has certainly committed the murder ina 
state of rage and asks ihe sentence to 
be reduced or he bs transported at once. 
He admitted his guilt at thetrial although 
he denied having killed the woman before 
the Committing Magistrate. 


The only question of importance is whe- 
thers. 84 of the Indian Penal Code applied 
in this case. It is in evidence'that the 
appellant was for some twelve onfourteen 
years President of the Zemindara Bank. 
Some two years ago he was relieved of his 
duties as such because he was regarded 
as having some defect in his brain. There 
15 evidence on the record which shows that 
he has been under a delusion that his pro- 
perty had been sold and his relatives turned 
out of the village. This delusion appears 
to have no foundation in fact. The Civil 
Surgeon, Dr. Traynor, kept him under 
observation for about four months and in 
his opinion Jalal was, of sufficiently sound 
mind to understand the nature of his trial 
and make his defence. In cross-examina- 
tion he says “I do not think he is of 
absolutely sound mind, he is eccentric”; 
and in answer to a question put by the 
Court stated that he talked -to Jalal 
frequently and that Jalal knew that he 
was charged with murder. 


Section 84 is to the following effect:— 

“Nothing is an offence which is dene by 
a person who, at the time of doing it, by - 
reason of unsoundness of mind, is incapable. 
of knowing the nature of the act, or that he : 
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is doing what is. either- wrong’ or contrary 
to law.” a an 

On this record itis impossible to say that 
at the time when Jalal killed. Musammat 
Jowai he was incapable of knowing. the. 
nature of his act by reason of unsoundness’ 


of mind. ` As pointed out by Harrison and. 


Dalip Singh, JJ., in Mani Ram v. Emperor 
(1) aman may be suffering from some form 
of insanity in the sense in which the words 
would be used by an alienist but may not 
be suffering from unsoundness of mind 
as defined in s. 84of the Indian Penal Code. 
The law recognises nothing but incapacity 
to realise the nature of the act and presumes 
that: where a man’s mind or his faculties 
of ratiocination are sufficiently clear to 
_apprehend what he is doing, he must 
always be presumed to intend she con- 
sequences of the action he takes.. In the 
present case there is absolutely no motive for 
the murder of the deceased. Theappellant 
may be said to have shown some signs that 
he suffered from acertain hallucination but 
there is no evidence to show that on, the 
early morning .of the 6th June, 1928, when 
he .proceeded tothe courtyard armed with 
toka and -with that toka slew Musammat 
Jowai, he was incapable of knowing the 
nature of his act. Indeed considering the 
` fact that he told the people that it was fate 
and the fact that one of the witnesses 
has stated that he had intended to killa 
man named Husain there seems to be no 
doubt that he did know that he was 
killing the person he was attacking and I 
would, therefore, dismiss his appeal, 

' Agha Haidar, J.—I agree. 

RL Appeal dismissed. 
(1) 99 Ind. Oas. 328; 8 Lah; 114; 8 Lah. L. J. 566; 


= Or. L, J. 120; 27 P. L. R. 823; A, L R.1927 Lah. 
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LAHORE HIGH COURT. 
First Cryin Apprau No. 2692 oF 1926. 
= April 15, 1929. 
' Present: —Mr. Justice Tek Chand 
and Mr. Justice Agha Haidar. » 
SARWAN DAS— PLAINTIFE | 
_~~ APPELLANT 
~. VETSUB 
MANSA RAM—DeErenpant— 
RESPONDENT. ; 
Hindu Law-~Gift-—Delivery of possession, necessity | 
of-—Religious institution—-Gift by mahant af property 
attached to such institution to chela, validity of. 
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itis not. essential under’ Hindu Law that posses-. 
sion of property which is gifted should be actually 
transferred from the donor to the donee especially 
when the latter isa minor and is living with the 


1 former. But before such a gift can be upheld it, 
' must be established that there was a real and bona 


fide intention to pass title and that from the date 
of the transfer the donor was holding the property: 
in trust for the donee. [p. 272, col. 2.] i 

The mahant of a religious institution cannot. 
transfer to his chela immoveable property attached’ 
to such institution without abdicating his office and 
getting the latter installed in his place. [p. 272, col, 
T 


First appeal from a decree of the 
Senior Subordinate Judge, Ambala, dated 
the l4th August, 1928. e 

Lala Badri Das, R. B., and - Mr. Jiwan 
Lal Kapur, for the Appellant, 

Messrs. Dev Raj Sawhney and Din Dayal, 
for the Respondent. 


JUDGMENT. 
. Tek Chand, J.—A preliminary objec- 


tion was raised on behalf of the respondent . 


that this appeal is. time-barred, as the 
deficient QOourt-fee was not paid untilthe 
19th February, 1929, i.e. more than two 
years after the expiry of the period pre- 
scribed by law for presentation of the 
appeal, After hearing Oounsel and having 
regard to the orders passed by the various 
Benches of this Oourt before whom it came 
up from time to time and more especially 
the order of Zafar Ali and Jai Lal, Jd., 
dated the 20th of December, 1928, giving 
the appellant two months’ time to pay the 
deficient amount, I am of opinion, that the. 
preliminary objection hasnoforceand the 
appeal must be held to have been instituted 
within time. l 

The facts of this case are that there 
is an _Udasidera at Mauza Nizampur 
Kumbra, in the Kharar Tehsil of the 
Ambala District of which Mansa Ram, 
defendant, is the mahant. .To this dera is 
attached a big plot of land 335 bighas and 


5 biswas in area, It appears that in 1912-13 ` 


the defendant had insurred the displeasure 
ofan influential section of: the villagers 
who, for certain reasons, were not favour- 


` ably disposed towards him. On the 23rd. 


of April, 1913, he executed a deed : of gift 
in respect of the aforesaid land in favour 
of his chela, Sarwan Das, plaintiff, who 
was minor atthe time. He, however, took 
no steps to have mutation effected. Some 


' time after, the. plaintiff's natural father 


acting as his next friend, applied for 
mutation and it was sanctioned by the 
Naib Tehsildar on. the 14th of August, 
1913, buton appeal by the defendant it 


was cancelled by. the Oollectoron the 4th . 


A 
band 
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November, 1913. No further action was 
taken by or on behalf of the plaintiff until 
21st April, 1925, when the plaintiff in- 
stituted the present suit for possession of 
the gifted landas well as the dera, The 
suit has been dismissed by the learned 
Senior Subordinate Judge and the plaintiff 
appeals. 


It was conceded by the learned Counsel. 


for the plaintiff-appellant that the claim in 
respect of the dera must fail on the 
short ground, that even ifit was legally 
possible forthe defendant to transfer it, 
it had not in fact been so transferred, as 
the gift deed in question related to 
agricultural land only. 

As to the agricultural land, it was alleged 
by the plaintiff that immediately after the 
execution and registration of the deed he 
was: put in possession of the gifted pro- 
perty and that he continued tobe so for 
14 years, when the defendant again dis- 
possessed him, and that -the gift having 
been once completed, he had become the 
owner and was entitled to recover posses- 
sion. The defendant admitted execution 
ofthe deed but urged thatthe document 
was merely intended to be a sapurdnama 
relating to management of the land, having 
been executed to pacify the villagers who 
had turned against the defendant and that 
the plaintifi's father, in collusion with 
the scribe and the witnesses, had fraud- 
ulently got it written as a deed of gift. 
It was further pleaded that possession 
had never been delivered to the plaintiff 
and the alleged gift was never completed or 
acted upon. 

I may state at once that the defendant 
has wholly failed to prove that any fraud 
had been perpetrated by the plaintiff, his 
natural father or any body else on his be- 
half atthe time of the execution of the 
deed, Thereisno reliable evidence on 


- this point on the record and it is significant 


‘executed. 


& 


that the defendant himself did not go into 
the witness-box and depose to the ceir- 
cumstances in which the 

But this finding is insufficient by itself 
to settle the matter. Before the plaintif 
can -succeed he must provea valid gift 
in his favour. Now it has not been shown 
how the defendant, who is the mahant 
of areligious institution could transfer to 
his chela, immoveable property attached 
to it, without abdicating his office and 
getting the latter installed in his place. 
Secondly, the gift itself appears to have 
been a mere paper transaction, which was 
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never intended totake effect. The plaintif — 
led some evidence to prove that possession 
actually passed to him, but this evidence 
is unreliableand, in any case, wholly in- 
conclusive. Itis no doubt true that it is not 
essential under Hindu Law that possession 
of the gifted property should be actually 
transferred from the donor tothe donee 
especially when the latter is a minor and 
is living with the former. But before 
such a gift can be upheld it must be 
established that there wasa realand bona 
fide intention to pass title and that from 
the date of the transfer the donor was 
holding the property in trust for the donee. 
After a careful examination ofthe record 
lam of opinion that none of these points 
has been established in this case. It is 
admitted that there was Bno acceptance of 
the gift by anyoneon behalf of the plaint- 
iff. The lessee, Arjan, who was in actual 
possession under a lease for two ysars 
given by the donor, was not asked to 
attorn to the donee, Immediately after 
the -execution of the deed the defendant 
repudiated the transaction and resisted the 
efforts of the plaintiff's father to have 
mutation effected. Though the plaintiff 
attained majority in 1918-19, he took no 
steps to enforce the gift- ‘till 1925. Iam, 
therefore, of opinion that the gift was a 
mere paper transaction and it was never 
intended totake effect. The deed appears 
to have been executed as a device to 
pacify the hostile attitude of the villagers 
towards the defendant. lam, therefore, of 
opinion that the suit has been rightly 
dismissed. 

The appeal fails and must be dismissed, 
but having regard to the fact that the 
defendant put forward several false pleas, - 
I would leave the parties to bear their own 
costs in both Courts. 

Agha Haidar,J.—I entirely agree, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Letters Patent APPBAL No. 100 oF 1927. 
January 30. 1929. 

Present :—Mr. Justice Boys, Mr, Justice 
King and Mr. Justice Niamatullah. 
Lala HANSRAJ AND OTHEKS— APPELLANTS 
versus 
Taz OFFICIAL LIQUIDATORS DEHRA 
DUN MUSSOORIE ELEOTRIO 
TRAMWAY COMPANY LIMITED IN 
LIQUIDATIO N—Responpenrts, 

Companies Act (VII of: 1918), ss, 169, 171, 183 (4) 
228, 229, 282—Provincial Insolvency Act (V of 1920) 
ss, 28 (6), 47—Rules under Companies Act, rr, 45, a0, 
10;—Companies winding-up Rules (English), 1969, 
rr, ô, 92, 108, 104. 185—Winding up proceedings— 
Rights of secured creditors—Leave to proceed 
—Power of winding-up judge to refuse leave absolutely 
—Ordinary procedure—Applicability ' of sections of 
Provincial Insolvency Act to winding-up proceedings 
— Rules’, meaning of. 

In winding-up proceedings no secured creditor 
need, or can be forced to, prove his debt, and 
such a creditor can stand wholly outside the winding- 
up proceedings if he so elects and rely upon his 
security or his decree if he has obtained one. [p. 284, 
col. 2.! 

Every secured creditor must, however, obtain leave 
to-proceed from the winding up Judge. {ibid ] 

The winding up Judge has jurisdiction to refuse 
leave absolutely. [1ibid.; 

The winding up Judge has not jurisdiction, 
under colour of refusing leave or otherwise, to annul 
raid a. secured creditor's security or decree. 

tbid 
l While there may be some exceptional case in 
which the winding up Judge may refuse leave 
absolutely, he should ordinarily refuse leave only 
for such timeas may be necessary to enable him in 
the particular circumstances of each case to deter- 
mine whether ke will direct the liquidator to pay 
of the claim and thus save unnecessary costs to the 
estate or whether he will give leave te proceed, or 
whether he will direct the liquidator to take such 
steps as may be open to him to get the decree set 
aside. [tbid.] 

Boys, J.—Under cl. 27 of the Letters Patent of 
the Allahabad High Court, the Judges who differ 
and make a reference should state the point upon 
which they differ. [p. 273, col. 2.] 

By virtue of s. 229 of the Companies Act, the rules 
contained in any section of the Provincia] Insolvency 
Act, the rules, if any, made under the Act and any 
appropriate established rules of practice in insolvency 
proceedings are imported into the Companies Act, 
unless there is something in the Companies Act 
itself already providing for the matter in question, 
or in conflict with the rule which it is proposed to 
import. [p. 276, col. 2.) 

King, J.—The word “rules” in s, 229 of the 
Companies Act must be liberally construed in the 
sense of “‘rulesof law” including (a) provisions of 
the Insolvency Act (b) rules made under that Act, 
and (e) rules of practice. [p. 2:0, col. 2.] : 


Letters Patent Appeal against the judg- 


ment of Mr. Justice Mukerji, dated the 
19th of July, 1927. 


JUDGMENT, 
Boys, J e—This case arises out of an 
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order of Mr. Justice Mukerji dated the 9thof 
July, 1927, madeinwinding-up proceedings, 

A Letters Patent Appeal was filed from 
that order and came up for hearing before 
Mr. Justice Sulaimanand Mr. Justice Weir, 
Those two learned Judges were to some 
extent but not wholly in agreement and 
the case has been referred to the -present 
Bench consisting of Mr, Justice King, Mr. 
Justice Niamatullah and myself for an 
expression of our “‘opinion on the question 
of law raised in the appeal as regards the 
extent of the jurisdiction vested in the 
Company Judge under s. 171 in the matter 
of granting leave to a mortgagee decree 
holder”. This question I shall re-draft 
presently. 


The case has besan referred to us for our 
opinion under cl. 27 of the Letters Patent. 
That clause requires the Judges who have 
differed to “state the point upon which 
they differ”. Inthe form in which it has 
been referred to us we have had to ascertain 
from the record (there were no less than 10 
grounds of appeal), and from the stater 
ments of Counsel and by comparing the 
judgment under appeal and the two judg- 
ments of the Appellate Bench what exactly 
was the question which we were invited to 
answer, i 


I will briefly state the facts which in 
greater detail appear from the judgments 
of Mr. Justice Mukerji and Mr. Justice 
Weir. After certain preliminary procsed- 
ings the present appellants, who had 
previously given some indecisive indi- 
cations of their intention to submit their 
claim to the Receiver put in a definite 
application on the i2th of April,1927, asking 
to be allowed to proceed to execution of a 
decree which they had obtained on foot of 
amortgage. They also asked to be allowed 
to proceed with a pending suit, But as to 
this we have not been addressed. This 
ation of the appellants has been understood 
throughout as an intimation of their inten- 
tion to stand out of the winding-up pro 
ceedings andnot submit their claims to 
proof. h | l 

Mr Justice Mukerji had in a previous 
suit Union Indian Sugar Mills v. Brij Lal 
Jagannath (1) held that he was entitled, 
if he suspected that the claim was not a 
just claim. to go behind a decree for damag- 
es and in proper circumstances to refuse to 
allow effect to that decree, and to call upon 
the creditor to establish before him that he 

(1) 102:Ind. Gas. 756; 25 A. L. J, 450; 49 A, 728; 
A. L R, 1927 All, 426, 
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had suffered any damage, and the extent of 
that damage and to disallow finally part or 
the whole of the claim. The decision of 
Mr. Justice Mukerji that he had power in 
the case of a decree for damages to adopt 
that course was incidentally and generally 
appreved bya Division Bench in Ram Lal 
Tandon v. Kashi Charan (2). 

In the present'case it was contended be- 
fore Mr. Justice Mukerji, asset outin ‘his 
judgment that “although under s. 171 of 
the Indian Companies Act the decree could 
not be executed without the permission of 
the Court, yet the granting of the permis- 
sion was a mere matter of course and should 
be granted”. This position was founded 
on the fact that in the present case the 
applicants for leave were in the position of 
a “secured creditor” who had the same rights 
as a secured creditor of an insolvent in- 
dividual. It was contended that as a 
secured creditor the applicants had a right 
to stand out of the winding-up proceedings 
altogether, and to proceed as if these pro- 
ceedings did not exist, with this single 
exception that they must draw their claims 
to the notice of the winding-up Judge in 
order to obtain his mechanical sanction to 
their proceeding. Mr. Justice Mukerji did 
not referin his judgment to s. 28 (6) of 
the Provincial Insolvency Actor’ to any 
suggestion that that section was imported 
into the law regulating the winding-up of 
Companies by s, 229 of the Companies Act. 
I quote the following excerpts fram the 
conclusion of Mr. Justice Mukerji's judg- 
ment:— l 

(a) “Having regard to the conduct of 
“Mr. Belti Shah (the managing director) 
alone I should hesitate more than once be- 
fore I accepted an ex parte decree against 
the Company as a bona fide one and above 
the scrutiny of the Official Liquidators”, 

(b) “If the decree be found to be support- 
ed by good consideration the applicants 
may be,ifthey agree, put down as secured 
creditors with a first charge on the entire or 
a portion of the assets of the Company, and 
they may thus be put in the same position 
in which they would be if they could execute 
the decree by themselves. However, that is 
a point which has not risen for decision”. 


(c) “After the consideration of the decree 
has been enquired into, it will be time to see 
whether the decreé should be executed by 
representatives of Lala Raghu Mal cr whe- 
ther the Liquidators should pay them, as a 


(2) 108 Ind, - Cas. 147; 26 A, L, J. 241; he I Ri 
#928 All, 380, °° 
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first charge-holde? outof the assets of th® 
Company or out of such parts of the asset 
of the Company as may have been validly 
charged by the Company.” 

(d) “I hold, therefore, that leave to execute 
the decree should be refused." 

I note there that Mr. Justice Mukerji did 
not say what course he proposed to adopt 
if, after the liquidators hadhad time to 
consider the merits of the case in which 
the decree had been obtained, he (Mr. 
Justice Mukerji) was of . opinion that the 
dacree or part thereof was not supported 
by consideration in his opinion good, 

As the judgment standsit may be that 
in that event he would continue to refuse 
leave to proceed to execution of the decree 
only untilthe liquidators had had time 
to file asuit to get the decree set aside, 
On the other hand it may be that he would 
hold that he was entitled to ignore the 
decree and himself allow only such part 
of the debt,if any,as he might find to be 
justly due. ` 

As Mr. Justice Mukerji’s judgment has 
not definitely stated which of these two 
courses he would adopt, it was at least open 
to argument that the appeal from his order, 
on the main ground on which we are 


asked to set it aside, is premature. 


But it is contended for the appellants that 


from thestatement of Mr. Justice Mukerji 


in an earlier portion of his judgment 
that he was still of the opinion that he has 
expressed in Union Indian Sugar Mills v. 
(1) and from the 


general tenor of the judgment, it was a` 


fair inference that he had held that inthe 


casgof thisdecree obtained bya secured 
creditcr he -had the same powers, and’ 
meant to exercise those powers, as he had 
already held himself to be entitled to ex- 


-ercise in the case ofthe holder of a decree 


awarding damages. 

There is something to be said for this 
view of the judgment underappeal put 
by the applicants, and it appears’ to have 
been so accepted by the Judges who re- 
ferred the case to us, and I, therefore, think . 
it desirable to deal with the question 
raised in the appeal. Moreover both 
that an appeal 
did lie and, therefore, that question cannot. 
perhaps be consideredas being included 
in the matter-forour consideration. ; 
"In order to ascertain the exact point 
upon which our opinion is really required, 
I have analysed and compared the judg- 


` ments of Mr. Justice Weir and Mr, Justice 


Sulaiman, 
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Mr. Justice Weir was apparently of the 
Opinion that the words“'the same rule...... 
as areinforce for the time being-under 
the lawof insolvency” sufficed generally 
toimport the provisions of s, 28 and 
particularly s. 28 (6) of ‘the Provincial 
Insolvency Act, V of 1920, but in so far 
asthe immunity given bys. 28(6) to a 
secured creditor from being required to 
obtain leaveof the Oourt was concerned 
it could not be availed ofin winding up 
proceedings in view of the specific pro- 
visions in s. 171 of the Companies Act. Mr, 
Justice Sulaiman was ofthe view that the 
word “rules” must be interpreted in the 
senceofthe General Olauses Act, s. 3 (47), 
and the use of that word did not 
suffice to import s. 28 (6) of the Provincial 
Insolvency Act. It will be seen, therefore, 
that, though for different reasons, both the 
learned Judges were of opinion thats. 171 
must prevail, and in this respects. 28 (6) 
ofthe Provincial Insolvency Act would not 
help the appellants. 

Both Mr, Justice Weirand Mr, Justice 
Sulaiman werein agreementthat a wind- 
ing up Judge has jurisdiction to refuse 
leave to a secured creditor and were equally 
in agreement thathe has no jurisdiction 
to order asecured creditor to come in and 
justify his decree. There is no effective 
difference, then, in the opinions of the 
two learned Judges on either of these 
three points nor was there on certain other 
‘minor points. 


Mr. Justice Weir further held that the’ 
winding-up Judge while he has jurisdiction 
to refuse leave has “jurisdiction” to refuse 
only'temporarily to enable him to decide. 
whether he will i 

(a) direct the liquidator to pay up the 
decree, or ; o? 

(b) allow. the decree-holder to proceed 
or (c) direct the liquidator to filea suit to 
` get the decree set aside; 


thatthe. winding-up judge has po juris- 
diction to refuse leave “absolutely” and. 
thus himself virtually tear up the decree 
and the mortgage-deed on the foot of 
which the decree was obtained. Mr. Justice 
Sulaiman onthe other hand has held that 
the winding up Judge has power to refuse 
leave “absolutely”, and this would of 
course, include the lesser powers which 
alone Mr. Justice Weir would allow. It 
is in this last point that the learned Judges 
have really differed, and Ihave, therefore, 
re-drafted the questionfor our opinion as 
follows; = i 
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Where a person has obtained a mortgage 
(dated April 4th, 1923) on the assets, in- 
cluding moveable and immoveable pro- 
perty of a Oompany, and has obtained 
what was in effect an ex parte decree (dated | 
January 12th, 1926) and winding-up pro- 
ceedings of the affairs of the Oompany 
havecommenced (on January 29th, 1926) 
on which date also a generalatay order 
was passed under s. 164 of the Companies 
Act, and he hasapplied to the winding-up 
Judge for leave to proceed to the further 
enforcement of his security, has the wind- 
ing-up Judge, if on inquiry he is for any 
reason satisfied that the claim was not 
a just one, power unders. 169, s. 171 0r 
any other section of or rule made under the 
Companies Act VII of 1913 to continue the 
stay obsolutely or to refuse absolutely to 
grant leave? i 
Or has he only power soto stay or so to 
refuse leave temporarily witha view to 
determining whether he will direct the 
liquidator tò pay -up the decree or allow 
the decree holder to proceed or direct the 
liquidator to file a suit? ‘ 
` The phrase “refuse absolutely” may be 
used for the sake of brevity-for that which I 
should prefer, “to meet with an unqualified 
refusal an application for leave to proceed” 
or "to refuse leave finally and unconditional.-. 


ly”. 


My brothers, Mr. Justice King and Mr. 
Justice Niamatullah agree that this is: 
the-real question for our consideration, 

We have been referred to the following. 
provisions of law byone or other of the: 
Counsel. . 

The Indian Companies Act, s. 169 s. 171, 
gs, 228-232 and any other Act, Section or 
Rule which may beheld to bs.imported: 
by s. 229, more particularly with reference 
to the Provincial Insolvency Act, V of’ 
1920, ss. 28 (3) and 47, the Rules under the: 
Companies Act, particularly rr. 45 to 50: 
and 104; and the practice and procedure. 
in Company matters in England so far as 
imported by r. 104 of the Indian Oom-: 
panies Act with more particular reference - 
tothe English Companies (winding-up) 
Rules 1904, Nos. t8 to 92, 103, 104 and 135. 


I shall further refer to ss. 2 (1) (e), 9° 
(2), 33,34 44,45,61, and 64 of the Pro- 
vincial Insolvency Act andr. 21 of the- 
Provincial Insolvency Act Rules and s. 183 
(4) of the Indian Companies Act. 

On behalf of the decree-holder appellant's - 
Counsel has contended in effect for-the 
view taken by Mr, Justico Weir, We did - 


| 
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not challenge the position that his client 
must askfor leavé to proceed. For the 
respondent, 2. e., for the liquidator, Counsel 
has contended broadly that there is no 
distinction in winding up matters between 
the position of an unsecured anda secured 
creditor, except possibly to this extent that 
in the case of a secured creditor the 
winding-up Judge may, if he so desires, 
give him permission, if he is satisfied 
that the debt wasa good and just debt, 
to proceed to enforce his security whe- 
ther by flinga suit or by proceeding to 


execution of hia decree if he has already 


obtained one. 

We were also invited by Counsel on both 
sides to consider the numerous cases 
quoted in the judgments of Mr. Justice 
Mukerji and Mr. Justice Weir together 
with a few further cases not so mentioned. 
1 will proceed to state as briefly as possibly 
my view. 


On the face of them as. 169 and 171 are 
wide enough toconfer upon the winding- 
up Judge power respectively to stay all pro- 
ceedings by a securedcreditor and to refuse 
leave to secured creditor to proceed. The 
appellant thenreliesons, 229. That sec- 
tion provides that in the winding-up of an 
Insolvent Company (and in this case there is 
no doubt about the insolvency) “the same 
rule shall prevailand be observed with 
regard to the respective rights of secured 
and unsecured creditors and to debts prov- 
able and to the valuation of annuities and 
future and contingent liabilities as are in 
force for the time being under the law of 
insolvency with respect to the estates of 
persons adjudged insolvent’. The second 
portion of the section saya that ‘‘all per- 
sons whoin any such case would be entitled 
to prove for and receive dividends out of the 
assets of the Company may come in under 
the winding-up, and make such claims 
against the Company as they respectively 
are entitled to by virtue of this section”. 
There was much contention before us as to 
the meaning of the phrase ‘‘the same rules... 
as are in force for the time being under the 
law of insolvency”. ; 


For the liquidator it was contended that 
the word “‘rules™must be restricted to the 
stope givento it by the General Clauses Act 
8. 3(47). Forthe appellant creditor it was 
contended that the phrase is wide enough 
to include rules contained in the sections 
of the Provincial Insolvency Act, rules made 
under any power conferred by that Actand 
rules of practice, | 
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As to the proper construction Mr. Justice 
Weir and Mr. Justice Sulaiman differed, 
and though they both agreed though for 
different reascns, that the secured creditor 
could obtain no benefit from s. 28 (6) of the 


-Provincial Insolvency Act, itis still neces- 


sary forusto consider which is the correct 
interpretation forthere are provisions be- 
sides s. 28 (6) to be considered in answering 
the main question. A: 

I am of opinion that the contention of the 
appellantis correct. The section is copied 
verbatim from the English Act and prima 
facie it would be unjustifiable in such clir- 
cumstances to restrict the word to a mean- 
ing given toit by a purely Indian Act. 
Again byr. 104 of the Companies Act 
the Courtisinstructed to apply “the prac- 
tice and procedure of the High Court of 
Justice in Englandin matters relating to 
Companies”. Again the r. 104 just referred 
tobegins: “In cases not provided for by 
these rules or by rules of procedure laid 
down in the Act”, Thatrule itself, there- 
fore, defluitely applies the word “rules” to 
provisions contained in the Act itself. 
Finally on the supposition that the word 
“rules” was to be taken in the sense of rules 
made under an Act, Counsel for the res- 
pondent was invited to say to what rulss 
made under an act relating to insolvency. 
the section referred if his interpretation 
was accepted. There are some ¿rules made 
under 8,79 of the Provincial Insolvency 
Act but no rules bearing in any way on 
therights ofsecuredand unsecured credi- 
tors, and Counsel was not able to point to 
any such and was reduced to acknowledging- 
that if his interpretation of the section was. 
accepted the section was without meaning. 
I see, therefore, no reason for restricting the 
word “rules” in s. 229 to the narrower sense. 
of “rules made under an Act”, I am, 
therefore, of opinion that the rules contain- 
ed in any section of the Provincial Insolven- 
cy Act, the rules, if any, made under the 
Act and any appropriate established rules 
of practice in insolvency proceedings are 
imported into the Companies Act, | unless 
there is something in the Companies Act 
itself already providing for the matter in 
question, or in conflict with the rule whieh 
it is proposed to import. 

Counsel for the respondent next contend- 
ed that even if the wider meaning must be 
given tothe word “rules” in s. 229, the rule 
by which a secured creditor was given 1m- 
munity in insolvency proceedings was not 
intended to be importd but only the rT es 

ere 
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does not, however, appear to be any justifi- 
cation prima facie for admitting the one 
class of rule and not admitting the other. 
Moreover, if is manifest that the rule 
giving a secured creditor priority, if and so 
far as any such rule existed, is nota right 
given by the law ofiasolvency. 

Counsel was unable to p^iat to any pro- 
vision in the Insolvency Act or in any rule 
made under that Act by which priority was 
given and admitted that the right to priori- 
ty, in so far as it existed, was given by “the 
General Law”. The only relevant sections 
in the Provincial Insolvency Act and the 
Oompanies Act of which I amaware ares. 
6lin the former and s. 230 in the latter 
which have no bearing on priority in this 
connection. 

I£, therefore, the word “rules” in s. 229 is 
given the wider meaning it is not apparent 
what rules there are in insolvency to be im- 
ported except the rules contained in s. 9 (2) 
s. 28 (6) and s. 47 of the Provincial Insol- 
vency Act. 

Mr. Justice Mukerji is also apparently, 
though he has not discussed the point, of 
the view that the rules contained in appro- 
priate sections of the Provincial Insolvency 
Act are imported by s. 229, for he refers to 
and relies on a. 34 (2) of that Act at page 
455 of his judgment in Union Indian Sugar 
Mills v. Brij Dal Jagannath (1). 

Ifin truth the appropriate sections of the 
Provincial {nsolvencyAct are not to be held 
imported by s. 229, we should Jook in vain 
for much necessary guidance, e.g, where 
are we to find the definition of “secured 
creditor’ except in s. 2 (1) (e) of that Act? 

I should also find it surprising 
if the principles contained in rules 
made under an Act were imported (so 
far as appropriate) and not the principles 
contained in rules made in the Act. 

Giving, therefore, the wider meaning to 
the term “rules” ins. 229 I would hold the 
provisions of s. 9 (2) s. 28 (6) and s.47 to be 
imported unless there be something in the 
Companies Act itself either directly substi- 
tuted for those provisions or something 
otherwise showing thatthe importation of 
those provisionsis inappropriate. I agree 
therefore, with Mr, Justics Weir's interpre- 
tation ofs. 229. 

As to whether it is necessary for a secur- 
ed creditorto apply at all for leava to pro- 
ceed, it is not necessary for me to express 
an opinion since both the learned Judges 
were, though for different reasons, of one 
a that leave must be applied 

OF, i 
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The nextzand main question ‘is, what if 
any, are the special rights of a secured 
creditor? | 

Section 229 bears on the face of- it a 
reference to “the respective rights of secur- 
ed and uasecured creditors”. The phrase 
is in itselfaufficient to show that the Legis- 
lature recugnised a difference between the 
rights of the two classes of creditors. In 
view of what I have said above as to the 
scope of s. 224 I see no reason for excluding 
from importation into winding-up proceed- 
ings the broad established and admitted 
principle of insolvency in the case of 
insolvency of an individual that a secured 
creditor can stand outside the proceedings, 
as evidenced by, amongst other. Sections 9 
(2), 28 (6) except so far as getting leave is 
concerned (as to which both the learned 
Judges of the Division Bench were in 
agreement) and s. 47 and as evidenced by 
the prevailing practice. ; 


In this connection I note;that r, 104 of the 
Indian Companies Act rules of. this Oourt 
authorises this Court to be guided by the 
practice and procedure of the High Court 
of Justice in England in matters relating 
to Companies so far as they are applicable 
and not inconsistent with these rules and 
the Act, Turning to the English ‘Com- 
panies winding-up rules 1909” we find 
T. 135 which was incidentally referred to by 
Counsel for the appellant. That was a 
rule in reference only to the matter of 
voting, but it contains the phrase “a secur- 
ed creditor shall, unless he surrenders his 
security state... he in a. With 
this may be compared “where a secured credi- 
tor relinquishes his security” in s. 47 of the 
Provincial Insolvency Act, and the similar 
phrase ins, 9/2). It is clear, then, that the 
situation is in all three cases contemplated 
that a secured creditor may choose not to 
surrender his security. I should find it 
difficult to reconcile the two positions that 
a creditor may decide not to surrender his 
security, while at the same time a winding- 
up Judge may-throw that security aside and 
examine into the justice af the debt exactly 
a3 if no security had ever existed. Nor has 
any principle baen suggested to us or sug- 
gested itself to me why a secured creditor 
should be allowed to stand out in the 2ase 
of the insolvency of an individual aad not 
in the insolvency of a Gompany. 


On the other hand, I find no difficulty in 
reconciling the two positions, that a secured 
creditor can stand on his security but that 
he must obtain leave to proceed, when we 
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bear in mind the purpose with which the 
provision: in “s.171 was enacted. In refer- 
ence tothe similar provision in s. 87 of the 
English Act of 18621it was pointed out 
by James In re David Lloyd & Co, (3) that 
the object was to enable the winding-up 
, Judge to prevent a multiplication of costs 
to the detriment of the estate and not to 
enable him to interfere with “the property” 
of the mortgagee. 

Counsel for the liquidator was driven to 

contend that no difference is made between 
a secured and an unsecured creditor and ha 
referred torr. 47 to 53 and r. 104 of the 
Indian Company Rules and r. 103 of the 
English Rules. 1 shall refer by a general 
observation to these rules latter, but a 
sufficient answer to the broad statement of 
Ooungel is that s. 229 on the face of it shows 
that there is a difference in the rights of 
the two classes. And if indeed there be no 
difference between the rights of a secured 
and an unsecured creditor in the matter of 
their being liable to be called upon to prove 
their claims and secure entry on the sche- 
dule, what, in view of the provisions of s. 
61 (5) of the Provincial Insolvency Act and 
s. 183 (4) of the Companies Act, becomes of 
the right to propriety which at another 
stage of the argument for the Liquidator it 
was admitted and contended the secured 
creditor had, 
. Counsel was further driven to urge that 
a creditor claiming to be a.secured creditor 
is not a “secured creditor” at all until he 
has “proved” his security. To this the 
_ definition of “secured creditor’ ins. 2 (1) 
(e) of the Provincial Insolvency Act is a 
sufficient answer, tn fact even an ungacur- 
ed creditor, in order to secure acceptance 
of his claim does not necessarily have to do 
more than send it in under r. 45, which 
sending in would appear to be equivalent 
to the state which is described as ‘‘notify- 
ing’ in s. 64 of the Provincial Inrolvercy 
Act; even such a creditor need not “prove” 
unless called upon (vide r. 46). 

In this connection I no'e the phraseolo- 
gy of the second part of s. 229, “all persons 
who would be entitled to prove...may come 
in.” The word ‘provable’ as used in the 
Provincial Insolvency Act, does not in my 
opinion mean ‘‘whick must be proved,” but 
“capable of proof” or “which may be, t.e., 
are allowed to be proved.” To appreciate 
this meaning of “provable under this Act" 
in s; 28 (24), 8. 33 (1) and (3), 8. 44 (2) ete., 


(3) (1877) 6 Ch. D, 339 atp. 344; 37 L, T. 83; 
es W, R 872, 
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we must look at sections stich as the provis 
to s. 33 (1), s. 34 (1) and 8. 45. 

“ But of course the real question of im- 
portance is whether “provable under this 
Act" read with s. 64 means that inthe case 
of all creditors, secured as well as unsecur- 
ed, if they do not choose to come in (r. 45) 
and prove if called upon to do so (rr.'46 to 
49) they will lose their claims. That this is 
not so in the case of secured creditors, in 
the sense that they must, if called upon to 
do so, satisfy the winding-up Judge ,that 
their security is for a just debt, is clear 
from s. 47 of the Provincial Insolvency Act, 
the language of which is consistent only. 
with the idea that the secured creditor 
need not prove at all if he relies on realia- 
ing his security. 

Here I may note an indication from rr, 
135 and 136 of the English Company Rules 
under which, when a secured creditor him- 
self wishes to prove for the purpose of 
voting, he puts his own value on his securi- 
ty and not the value which the liquidator 
may choose to allow. l . 

All therules citherin the Indian Companies 


Act orin the English Company Rules quoted 


tous on behalf of the respondent relating to 
the necessity of proof and which it is sug- 
gested are of general application are entire- 
ly consistent with the view that they apply 
only to those creditors who are unsecured 
or, where they specifically refer to secured 
creditors, to those secured creditors who 
have given up their security or who, having 
endeavoured to obtain satisfaction, have 
only succeeded in obtaining satisfaction in 
part and claim to prove for the remainder, 

It is not, therefore, necessary to consider 
how far such rules as No. 88, etc, of the 
English Company Rules (or r. 21 under the 
Provincial Insolvency Act which was not, 
however, mentioned for the respondent) are 
imported at all by the Indian Oompanies 
Rule 104 when there are Indian Companies 
Rules (e g., r. 45, ete,) dealing with the same 
matters. 

Similarly there is nothing in Kashi Pra- 


. sad v. Union Bank of India Ltd., (4) quoted 


for the respondent to show that tne decree 
was a mortgage-decree or that any question 
of the rights of a secured creditor arose at 
all, 


I have not considered it necessary to con- 
sider in detail the English cases to which 
reference has been made, Itis admitted on 
all sides that not one of the cases whether 
English or Indian, suggests that the wind- 


(4) 50 Ind Oar, 115; 41 A. 432; 17 A. L. J. 464, 
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ing-up Judge can compel a secured credi- © 


tor to come into the winding-up proceed- 
ings orin any way submit his claim to 
Security. In cases such as In re Van Laun 
Ex parte Chatterton (5) it is clear that the 


secured creditor had exercised his option to. 


come into the winding-up proceedings and 
submit his claim to the winding-up Judge. 
They are not authority for the proposition 
thatthe Judge has power to compel him 
to come in. 

The fact that there are no cases in which it 
has been held thata winding up Judge 
can compel a secured creditor to bring in 
his security and that he can secrutinise 
that security and if he sees fit, in effect tear 
if up, and no case in the opposite sense 
suggests that the practice in England and 
in this country has been uniform in one 
direction or the other and has been regard- 
ed as not open to question. This uniformi- 
ty of practice suggests the following con- 
sideration. If the practice has been uni- 
form in favour of the secured creditor it 
would be naturalto. find thatthe question 
ofhis privilege had never been raised. 
On the other hand,if the practice had been 
in a sense adverse to the secured credi- 
tor it is almost certain that that practice 
would be found to have been confirmed 
by some judicial decision or decisions for 
it is almost certain that some secured cre- 
ditor would at one time or another -on 
the strength of the law and practice ap- 
“ plying to bankruptcy proceedings have 
challenged the power of the Windiog-up 
Judge. So far, therefore, as any conclusion 
canbe drawn from the abasnce of any 
. Judicial authority either way that conclusion 
must be in favour of the secured craditor. 

Ifit bs asked why a secured creditor 
should ever desire to come into the wind- 
‘ing-up proceedings it is manifest that 
-there may be casesin which he may feel 
` that his chances of realising his money in 
good timeif he depends solely on his securi- 
ty may possibly be jeopardised if he 
standsaloof from the windiug-up proseed- 
ings altogether and allows them to arrive 
at a termination before. he has realised his 
sscurity. 


Finally I would note thatit would in my 
view be surprising indeed if the Legisla- 
ture had meant by language merely re- 
quiring leave to be obtained to confer 
power totear up a decree and also the 
security upon which it was founded. 


(5) (1907) 2 K. B. 23; 76 L. J. K. B. 64; 97 LTO 


69; 14 Mannon 91; 23 T. D. R 384.. 
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In my view our answer must then be 
guided by the two considerations: the wind- 
ing-up Judge has jurisdiction tô refuse 
leave, but his discration to refuse leave 
must be exercised ‘‘with a due regard to the 
rights of third persons, persons who were not 
members of the Company, and who had not 
to come in and claim to share...such as 
a mortgages” (Per James, L, J. in In re 
David Lloyed & Cos (3). 

To say that the discretion is thus li- 
mited is in effect to place a rastriction on 
the exercise of his 
winding-up Judge but that is no more 


than the English Oourts have’ found it . 


necessary to do. 


It is clear that in any case. the orders of 
the winding-up Judge staying procesdings 
under s, 169 and refusing leave unders 171 
cannot be operative any longer than the 
winding-up proceedings continue and fur- 
ther it is very difficult to conceive an un- 
qualified refusal to giveleave which would 
not infringeon the rights of the secured 
creditor. Ordinarily, for a winding-up 
Judga to say to a secured creditor that 
the merits of his claim are so dubious that 
leave to proceed is unconditionally and 
finally refused is going perilously near 
permitting him to adjudicate onthe merits 
ofthe claim. It may not bs in form an 
adjudication butit isa judicial pronoun- 
cement and it may have a serious reper- 
cussion on the right ofthe secured credi- 
tor to an unprejudiced trial of his claim 
and also it may induce a purchaser to pay an 
enhanced price under what may proves to have 
been a false impression of security created 
bythe action of the Judge, But there 
may possibly in very exceptional circum- 
stances be a case in which unqualified 
refusal would be upheld and it may be 
that Jessel, M. R, (with whom James 
and Cotton L. JJ. expressed their agree- 
ment) had this possibility in mind when 
he held in tne case to which I have just 
referred that those who desire to restrain a 
secured creditor from proceedings must 
offer to pay him off or show some special 
grounds for restraining him, 


I would state the following propositions: — 

(1) That no secured creditor need or can 
be forced to prove his debt, and that, with 
the next following excaption such a credi- 
tor can stand wholly outside the wind- 
ing-up proceedings if he so elects and rel 
upon his security or his decree if he hag 
obtained one, 

(2) That every secured oreditor must 


| 


jurisdiction by the 


_ 


230 


obtain leave to proceed from the wind- 
ing-up Judge. 

. (3) That- the winding up Judge has 
jurisdiction to refuse leave absolutely. 

(4) That winding-up Judge has not 
jurisdiction under colour of refusing leave 
‘or otherwise to annul or modify a secured 
‘creditor's security or decree. 

(5) That while there may be some excep- 
tional case in which the winding up Judge 
may refuse leave absolutely he should 
ordinarily refuse leave only for such time as 

may be necessary to enable him in the 
particular circumstances of each case to 
determine whether he will direct the li- 
quidator to pay off the claim and thus save 
unnecessary costs to the estate or whether 
he will give leave to proceed or whether he 
will direct the liquidator to take such steps 
as may be open to him to get the decree set 
aside. 

- Where the secured creditor has not yet 
obtained a decree, an alternative considera- 
tion may ariseas to whether the winding-up 
Judge will direct the liquidator to apply 
to be made a party toany proceeding that 
- the creditor may have instituted or desire 
to institute but we have not been called 
upon to deal with that. 

' King, J.—I fully agree tothe views 
expressed by Boys J. and have only one 
comment to make. 

The language of s. 228 of the Indian 
Companies Act 1913 seems to me to furnish 
an additional argument for the view that 
the word ‘rules’ in. s. 229 is not to be 
construed a3 having only the narrow mean- 
ing given to that word by s. 3 (47) of the 
General Clauses Act, 1897. . 

In s. 228 we find that the law of insol- 
vency “is to be applied” in accordance with 
the provisions of this Act “to the winding- 
up of Insolvent Companies.” It must be 
noted that the expression used is “law of 
‘insolvency aud not rules which are in force 
under the law of insolvency.” 

Now there is no provision ‘of the Oom- 


panies Act which. expressly applies the 


“law” of insolvency to Insolvent: Companies, 
Section 229 does however, provide that 
“rules’ which are in force on certain 
subjects, under the law of insolvency shall 
be observed in the winding-up of Insolvent 
Companies. Section 229, therefore, undoubt- 
edly appears to be the provision of the Act 
which is mentioned in 8. 228 as applying the 
“Jaw” of insolvency to insolvent Companies, 
This leadsme to conclude that the Legis- 
Jature did not intend to draw a distinction 
between ‘‘the law of insolvency.” (mentioned 
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in s, 228) and “the rules in force under 
the law of insolvency’ (mentioned in s, 229). 
This implies that the word “rules” in s. 229 
must be liberally construed in the sense 
of “rules of law” including (a) provisions 
of the Insolvency Act (b) rules made under 
that Act and (c) rules of practice. 

Niamatullah J.—I agree with Boys, 
J.,to the answer he proposes to make on 
the question referred to the Full Bench 
and would add a few observations in 
support of his conclusions and to emphasise 
some aspects of the caseon which they 
rest. 

The facts of the case so far as they are 
necessary to make my remarks intelligible 
are briefly as follows :— 

The appellants Lala Hansraj and others 
obtained, on 28th October, 1924, an ex parte 
decree for sale, passed bya learned Judge 
sitting on the Original Side of the Calcutta 
High Oourt, for alarge sum of money 
(about Rs. 1,77,000.) on foot of a mortgage- 
deed dated the 25th April, 1923, executed 
by Dehradun Mussoorie Electric Tramway 
Co., Ltd.. which has since gone into 
liquidation and is being wound up by Mr. 
Justice Mukerji, a learned Judge of this 
Court. Inasmuch as no legal proceedings 
can be taken except by leave of the Court, 
i e. the Judge exercising jurisdiction 
under the Indian Companies Act (s. 171) 
the appellants applied for leave to take 
out execution of their decree. Mr. Justice 
Mukerji held that the leave “to execute 
the decree should be refused.”, His order, 
which has been quoted by Mr. Justice Boys 
in the leading judgment has been con- 
strued to mean, and the case has been 
argued on the assumption, that heruled, 
in effect. that after scrutinising the claim 
of the appellants under their mortgage- 
deed and the decree obtained by them, 
the learned Judge should decide what 
amount of money, if any, is due to them 
and what part of the Oompany’s assets 
should be charged therewith, or whether 
the decree should be allowed to be 


executed. On appeal from this order the 


learned Judges composing the Division 
Bench, which heard it, disagreed ‘on a 
question of law. Mr. Justice Sulaiman 
held that the learned Company Judge had 
the jurisdiction to refuse leave “ absolute- 
ly” and was not bound to suspend the 
grant of leave for alimited period only”. He 
added “I express no opinion on the question 
whether the present case is oris not a fit case 
in which leave should have been refused.” 
Mr’ Justice Weir, the other learned Judge 
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of the Division Bench, maintainad that 
“since the appellants have refused to 
submit. their claims to the scrutiny 
of the liquidators, “Mukerji, J. has 
no jurisdiction to attempt to force them 
‘to do so; though I think that he can 
stay the execution of the decree for a 
reasonable period of time in order to enable 
the liquidators to make up their minds 
whether they willor will not taka other 
steps to attack the decree. It seems to 
methat the power to stay execution of a 
“ decree, such as this, in a case like the 
present is limited to the extent which I 
have indicated.” Me ordered accerdingly 
that the execution of the decree be stayed 
for six months. 

Mr, Justice Boys has laid down after a 
careful analysis of the judgments of the 
` Jearned Judges composing the Division 
Bench what question ought tobe decided 
by this Full Bench, and it seems to me that 
the difference of opinion between those 
learned Judges reduces itself to the 
question whether the jurisdiction of the 
Oourt refusing leave toa mortgagee-decree 
holder to execute his decrea extends to the 
power to refuse leave altogether, and it is 
only a matter of bis discretion tc refuse 
for a limited time or altogether, as Mr. 
Justice Sulaiman thinks, or whether his 
jurisdiction in that behalf is limited to 
such time as may be reasonable to enable 
the liquidator to decide if he should attack 
the decree by instituting a regular suit, as 
Mr. Justice Weir would have it. 

That a secured creditor need not prove 
his debt in winding-up proceedings and 
can stand whoily outside such proceedings 
relying on his security is conceded by 
both learned Judges of the Division Bench. 
Mr. Justice Weir has quoted a number of 
English decisions in support of this view, 
Mr.: Justice Sulaiman, though he does not 
considerany of the sections of the Provincial 
Insolvency Act imported into the pro- 
visions of the Indian Companies: Act by 
s. 220 of the latter Act, has nevertheless 
expressed himself as follows:—‘although 
there is no express provision in the Com- 
panies Act protecting secured creditors, 
their safety rests on well established prin- 
ciples. Under the Transfer of Property Act 
an interast is transferred to a mortgagee. 
A morigagee’s estate, so to speak, is carved 
out of the original estate and vests in the 
mortgagee, when aCompany isin liquida- 
tion, only the property of the Oompany 
comes under the control of the Court or the 
Official Liquidator. The interest which has 
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previously passed toa mortgagee is separ- 
ate and distinet and is not brought in. 
It follows that a mortgagee with his well 
defined interest can keep aloof and remain 
outside the jurisdiction of the Court. His 
remedy to realise his security ` would 
ordinarily be unaffected by the insolvency 
of his debtor. He cannot against his 
will be dragged into the winding-up pro- 
ceedings, or compelled to surrender his 


. security and place himself on the same 


footing as other creditors by proving his 
debt. His rights are paramount and 
remain safe. Of course if he so chooses 
he may realise his security and prove for 
the balance, or he may surrender his 
security and prove for the whole debt; 
but he cannot be forced into doing that or 
to abandon his remedy. The liquidators 
may redeem the mortgage but cannot 
prevent him from selling the mortgaged 
property.” 

We find no provision in the Indian 
Companies Act conferring jurisdiction “on 
the Oourt to adjudicate, in winding up 
proceedings, on the right of third persons 
whose claims come in conflict with the 
rights of the Oompany. The only provisions 
which relate to such third persons, are 
contained in as. 23land 232 of the Indian 
Companies Act which run as follows :— 

“ 981—(1) Any transfer, delivery of goods, 
payment, execution or other act, relating to 
property which would, if made or done 
by or against an individual, be deemed in 
his insolveney a fraudulent preference, 
shall, if made or done by or against a 
Company, be deemed, in the event of its . 
being wound up, a fraudulent preference of 
its creditors, and be invalid accordingly. 

‘*(2) For the purposes of this section the 
presentation of a petition for winding-up 
in the case of a winding-up by or subject 
to the supervision of the Oourt, anda 
resolution for winding-up inthe case of 
a voluntary winding-up, shall be deemed 
to correspond with the act of insolvency 


a 


in the case of an individual. 


“(3) Any transfer or assignment by a 
Company of all its property to trustees 
for the benefit of all its creditors shall be 


‘void. 


“ 232—(1) Where any Company is being 
wound up by or subject to the supervision 
of the Court, any attachment, distress or 
execution put in force without leave of 
the Court against the estate or effects of the 
Company after the commencement of the 
winding-up shall be void. 
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“ (2) Nothing in this section applies to 
proceedings by the Government. 

It will be seen ata glance that ss. 231 
and 232 of the Indian Companies Act are 
parallel to ss. 53 and 54 of the Insolvency 
Act, but it is significant that there is no 
provision in the Indian Companies Act 
corresponding to s. 4 of the Provincial 
Insolvency Act which lays down :— 

“ (1) Bubject to the provisions of this 
Act the Court shall have full power to 
decide all questions whether of title or 
priority, or of any nature whatsoever, and 
whether involving matters of: law or of 
fact, which may arise in any case of 
insolvency coming within the cognizance of 
the Court, or which tle Oourt may deem it 
expedient or necessary to decide for the 
purpose of doing complete justice or making 
a complete distribution of property in any 
such case. a | 
_ £2) Bubject to the provisions of this 
Act and notwithstanding anything con- 
tained in any other law for the time being 
in force, every such decision shall be final 
and binding forall purposes as between, on 
the one hand, the debtor and the debtor's 
estate and, on the other hand, all claimants 
againsthim or itand all persons claiming 
through or under them or any of them. | 

“(3) Where the Oourt does not deem it 
expedient or necessary to decide any 
question ofthe nature referred to in sub-s. 
(1), but has reason to believe that the debtor 
has a saleable interest in any property, the 
Court may without further enquiry sell 
such interest in such manner : and subject 
to such conditions as it may think fit.” ' 

It follows from the foregoing remarks and 
the provisions quoted that a winding-up 
Court, unlike an Insolvency Court, cannot 
take cognisance of and adjudicate on the 
title of third persons except to the limited 
extent mentioned in ss. 231 and 232 of the 
Indian Companies Act, and if it is neces- 
sary to impeach ‘such title, the liquidators 
must have recourse to regular suits co- 
gnisable by ordinary Civil Courts. A 
mortgagee or & secured creditor qua the 
interest which has been transferred to him 
by the mortgage or hypothecation is not 
a mere creditor but a person in whom the 
right is vested, and his rightcan be im- 
peached, if at all, in the same manner as 
in caseof any other person who claims 
adversely to Company. 

It has been said that a claimant, to 
occupy the advantageous position of a 
‘secured creditor, should establish, before 
the Courtin winding-up proceedings, the 


HANSRAJ Y, OFFICIAL LIQUIDATORS. 


119 7, O: 1929 


fact that he is a secured creditor. I do 
not think that any . occasion can arise for 
his doing so. A person claiming to bea 
transferee: of an interest, be he a 
vendee, dones or mortgagee, can establish 
it when he desires to enforce his claim 
and can defend his title ifitis attacked 
before a competent Court. Meanwhile the 
liquidator is to take note of it in dealing 
with whathe thinks to be the property 


ofthe Company. The right claimed by a 


secured creditor may be so palpably 
illusory that he feels justified in ignoring 
it andin assuming thatthe claim will not 
appreciably influence intending purchasers 
of the Company's property affected by 
such adverse claim. In other cases, the 
liquidator must either acceptit or have 
the cloud on the title of the Company re- - 
moved by obtaining appropriate relief from 
a competent Court. 

Wherever a mortgagee or other secured 
creditor has already obtained a decree 
against the Company in enforcement of his 
claim, it affords an additional strength to 
his title and can be questioned by the 
liquidator on the usual ground, such as 
fraud or collusion. Mr, Justice Sulaiman 
is inclined to think that, as between the 
liquidator on the one hand, and the mort- 
gagee decree-holderon the other,the binding 
character of the decreeis to be judged with 
reference to the ruleof res judicata contain- 
ed in s. 11 of the Code of Qivil Procedure 
and that the former, being an officer of the 
Court and representing the interest of the 
whole body of creditors as well as those of 
the share holders, is not bound by the 
decree. I take leave to point out that 
before the rule of res judicata can be invok- 
ed by one or the other of the parties, to 
determine the binding character of the 
decree, there must be an issue ina suitor 
proceeding in acompetent Oourt between 
the parties, and in so faras such an occas- 
ion does not arises before a Courtin wind- 
ing-up proceedings, there isno room for 
the application ofthe rule of res judicata, 
Such an occasion will, of course, arise 
when the mortgage or the decree is in 
question in a regular suit brought by the. 
liquidator to challenge the mortgage or the 
decree or in any proceedings taken by the 
mortgagee to realise his security. I doubt 
ifin- such a case the liquidator can get 
over the bar of res judicata by an appeal 
to his position asa representative of the 
creditors generally. Prima facie he will, in 
that contingency, occupy no higher posi- 
tion than the one which an attaching credi- 
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tor does under similar circumstances. It is 
however, unnecessary to express a decisive 
opinion on this question. . le 
The next questionis whether s. 171 of 
the Indian Oompanies Act, which un- 
questionably subjects a secured creditor to 
a disability in enforcing his claim, as he 
must obtain leave of the winding up Judge 
to institute a suitor to execute a decree, if 
hehas already obtained one, confers an 
unlimited power on the winding-up. Judge 
to refuse leaye. The jurisdiction of the 
Court is not limited by anything contained 
in that section which confers the widest 
power to refuse leave. Itdoes not make it 
obligatory on the Court to withhold leave in 
' any given case for a limited time only, At 
the same time it can be confidently expect- 
ed that the unlimited power to refuse leave 
will be exercised by a Court of law in 
furtherance of the endsof justice and not 
capriciously. No Court will so abuse it as 
to hold it in terrorem to induce the secured 
‘creditor to forego part of his claim or 
otherwise compromise his position. If the 
Court is obdurate in refusing leave to a 
secured creditor without directing the 
liquidator to challenge his rights in a pro- 
per Court and abide the result, it will cause 
incalculable harm to the interests of the 
Company and the creditors. Itcannot, by 
merely withholding leave, extinguish the 
charge, if it otherwise exists, or deprive the 
decree of its operative effect. The charge 
will subsist though it cannot be enforced 
during winding-up proceedings. Who- 
ever purchases the property subject to such 
charge will purchase’ encumbered property 
liab!e to be sold in the hands of the pur- 
chaser as, it should be noticed, leave is 
‘ necessary only for a “suit or other legal pro- 
ceeding ne i jis adi ae 
against the company”. Once it is possible 
to avoid prcceeding against the Company, 
thé secured creditor is free from the tram- 
mels ofs. 171 Indian Uompanies; Act.. A 
prospect of this kind, and fear of future 
litigation, are likely to deter purchasers 
from offering anything likea fair market 
value of the property which a secured credi- 
ter claims to be burdened with his debt. 
It should be observed that limitation for 
the secured creditor's sui or application for 
execution as the case may be, will remain 
suspended under s. 15, Limitation Act. No 
Court winding-up the affairs of a Company 
will, therefore; ordinarily consider it safe 
to withhold leave altogether and to Oourt 
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fuse leave altogether. Theclaim of a se- 
cured creditor may be so manifestly baseless 
as not to weigh with it and with the intend- 
jing purchasers who may be willing to 
offer full value for the property, confidently 
relying on their ability todefeat the claim 
when made. In sucha case the Court may 
deem it desirable to withhold leave abso- 
lutely and to dispense with the neces- 
sity of the liquidator instituting a 
suit to vindicate ~the title of the 
Company. In practice cases of this kind 
wil] be of rare -occurrence but are- not 
beyond the range of possibility. The Leg- 
islature did not consider it expedient or 
even possible to lay down exhaustively 
cases in which and the purposes for which 
leave should be granted and those where 
it should be refused, Unlimited jurisdic- 
has been, therefore, conferred by s ‘171 
of the Companies Act on the winding 
up Judge, to withhold leave for such time 
and on such terms or altogether as the 


circumstances of each case may warrant. 


Where , Legislature has advisedly con- 
ferred jurisdiction or power on a Court 
without imposing any fetters thereon, it 
cannot be limited by enumerating eases, 
in which alone it can, in our present view, 
be exercised. It will be tantamount to 
adding a proviso to s. 171 of the Indian 
Oompanies Act which the legislature has 
not thought to act. < 


:“By jurisdiction is meant the authority 
which a Oourt has to decide matters 
that are litigated before it or to take 
cognisance of matters presented in a formal 
way for its: decision. The limits of this 


‘authority are imposed by the statute, char- 


ter or commission under which the Court is 
constituted and may be extended or restrict- 
edby the like means. If no restriction 
or limitis imposed the jurisdiction is 
said to be unlimited; a limitation may 
be either as to the kind and nature of 
the actions and matters of which the par- 
ticalar Oourt has -cognisance, or as to the 


areaover which the jurisdiction shall extend, 


or may partake of both these character- 
istics” (See Halsbury’s Laws of England, 
volume IX, page 13, para 10). 


Numerous cases have arisen with refer- 
ence to s. 115 of the Civil Procedure Code 
in which a distinction has been drawn 
between absence of jurisdiction and erro- 
neous exercise thereof. It was observed 
by their Lordships of the Privy Council 
in Amir - Hassan. -Khan- v, -Sheo . Bakhsh. 
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Singh (6): “The guestion then is, did the 
Judges of the lower Courts in this case, 
in tne exercise of their jurisdiction, act 
illegally or with material irregularity. If 
appears. that they had perfect jurisdiction 
to decide the question which was before 
them, and they did decide it. Whether 
they decided it rightly or wrongly, they 
had jurisdiction to decide the case; and 
even if they decided wrongly, they did 
not exercise their jurisdiction illegally or 
with material irregularity”. 

‘If, therefore,a winding-up Judge has 
jurisdiction to grant leave or not and he 
withholds italtogether, he cannot be said 
to have acted without jurisdiction even 
when he erroneously disregarded the rights 
of a secured creditor. 

The dictum of their Lordships of the 
Privy Council in, Rajwant Prasad Pande 
v. Ram Ratan (7), that “it is very trite and 
very familiar that a challenge of the method 
of the exercise of the jurisdiction of a 
Court can never in law justify a denial 
of the existence of such jurisdiction” has 
a peculiar bearing on the question which 
is engaging our attention. If a winding- 
up Judge refuses leave to a secured credi- 
tor without the slightest justification “his 
method of the exercise of the jurisdic- 
tion” may be erroneous, but his jurisdiction 
cannot be questioned. 


An order passed without jurisdicticn is 
a nullity and, therefore, one .of the 
tests of an order being without jurisdic- 


tion is to find if it can be treated as not 


possessing a binding effect. Oan the order 
of a winding-up Judge refusing leave 
absolutely be regarded asa nullity? Oan 
it be ignored after a reasonable time such 
as may be considered sufficient to enable 
the winding-up Judge to decide what 
steps should be taken with reference to 
the claim of the secured creditor? 1 have 
no doubt as to the answers to these ques- 
tions. If a winding-up Judge has no 
jurisdiction to refuse leave without specify- 
ing a reasonable time, that order ought 
to cease to have binding effect after a 
reasonable time. It seems to me that there 
is a contradiction in terms in the proposi- 
tion that a Judge has no jurisdiction to 
refuse leave for all time but can 


(G) 11 I. A. 237 at p. 239; 11 O. 6; 4 Sar. P. O. J. 
559: Rafique and Jackson's P. O. No. 83 (P. O.). 

(7) 30 Ind. Cas. 849; 42 I. A. 171 at p. 176; 13 
A. L. 5.937; 29M.L J. 165;2 L. W. 671; 18 M. L. 
T, 173; 17 Bom. L. R. 754; 37 A. 485; 20 0, W. N. 
35; (1915) M. W. N. 736; 23 O. L, J. 53 (P.O). 
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refuse . leave for. such length of time 
as he eéonsiders reasonable. If the 
length of time for which he can withhold 
leave rests with him he can refuse it 
absolutely and altogether according to 
the latter part of the proposition a power 
which the first part thereof professes to 
deny. 

For the reasons I have stated I answer 
the question referred to the Full Beach 
a terms set out in the judgment of Boys 


By the Court.—Let the case be 
returned to the Division Bench hearing 
the appeal with the following expressions of 
opinion, (l) That no secured creditor need, 
or can be forced to, prove his debt and that 
with the next following exception such a 
creditor can stand wholly outside the 
Wwinding-up proceedings if he so elects and 
rely upon his security or his decree if he 
has obtained one. 

(2). That every secured creditor must 
obtain leave to proceed from the winding- 
up Judge. 

(3). That the winding-up Judge has 
jurisdiction to refuse leave absolutely. 

(4). That the winding-up Judge has 
not jurisdiction under colour of refusing 
leave or otherwise to annul or modifya 
secured creditor's security or decree. 

(o). That while there may be some 
exceptional case in which the winding-up 
Judge may refuse leave absolutely he 
should ordinarily refuse leave only for such 
time as may be necessary to enable him in 
the particular circumstances of each case to 
determine whether he will direct the 
liquidator to pay off the claim and thus 
save unnecessary costs to the estate or 
whether he will give leave to proceed or 
whether he will direct the liquidator to, 
take such steps as may be open to him to 
get the decree set aside. 

A. Reference answered. 





ALLAHABAD HIGH COURT. 
Oivit Revision No. 150 of 1929. 
July 15, 1929. 
Present:—Mr. Justice Dalal. 
MUKHTAR AHMAD —DeErenpant 
i — APPLIGAN F ; 
' versus 
LACHMAN PRASAD—PuaintiFF— 
OPPOSITE PARTY 
Agra Tenaney Act (III of 1926), s. 181—Collusive 
distraint by zemindar to defeat third person's right 
Stt in Civil Court, competency of. 
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The Givil Court has jurisdiction to afford relief to 
a third person who has suffered loss by a fraudulent 
distraint collusively brought about by a zemindar 
against his tenaut. : A 

Dictum.— Wherever fraud or collusion is alleged 
and one person hasderived benefit aad another has 
lost by such fraud or collusion, the jurisdiction of 
the Oivil Court certainly arises. i 

Civil revision from an order of the Sub- 
ordinate Judge, Muzaffarnagar, dated the 
llth of February, 1929. 

Mr. Mukhtar Ahmad, for the Applicant. 


Mr. Shiva Prasad Sinha, for the Opposite 


Party. 
J UDGMENT.—The subordinate Courts 
certainly had jurisdiction in this 


matter. The plaintiff held a decree against 
ene Jhandoo a tenant of the defendant 
Mukhtar Ahmad, What Jhandoo did was 
to get up a fictitious distraint by the zemin- 
dar and thereby fraudulently prevented the 
plaintiff from recovering the amount of his 
decres by selling Jhandoo’s crops. Both 
the subordinate Courts have found that 
really no rent was due from Jhandoo to 
Mukhtar Ahmad and that the distraint was 
collusive and fraudulent. It was argued 
that the jurisdiction lay entirely with the 
Revenue Court under s. 181 of the Tenancy 
Act. The provisions ofthat section, however, 
afford no relief to a third person against 
a fraudulent distraint collusively brought 
about by a zemindar against his tenant. 
Those provisions merely provide for the pre- 
cedence of a rent claim where the distraint 
is genuine. The claim for rent is to pre- 
vail over a claim against a tenant for any 
other purpose. The Tenancy Act does not 
provide for a suit of the nature of the one 
filed by the plaintiff. Wherever fraud or 
collusion is alleged and one person has 
derived benefit and another has lost by 
such fraud or collusion, the jurisdiction of 
the Oivil Court certainly arises. 
This application is dismissed with costs. 
A, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Oivin Revision No. 139 or 1929, 
July 12, 1929. 
Present:—Mr. Justice Dalal. 
RAMJI LAL—Avorion-PuRCHAaSBER 

— APPLICANT 

: VETSUS ; 

kunu RAM OHAND-DWARKA DAS AND 

OTHERS — OPPOSITE PARTIES. 
Civil Procedure Code (Act Y of 1908), O. XXI, r. 78 


MADAN KISHOR V. MAHABIR PRASAD. 
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—Sale of moveable property—Application to set aside 
sale for irregularity, whether maintainable. 


A sale of moveable property in execution of a 
decree cannot be set aside on the ground of 
irregularity in publishing or conducting the sale. 


Civil revision from an order of the Judge 
of the Court of Small Causes, Agra, dated 
the 6th of April, 1929. 

Mr. Shambhu Nath Seth, for the Appli- 


cant. 

JUDGMENT.—Unfortunately the re- 
pondents are not represented. The plea of 
the auction-purchaser appears to be correct 
that the Court of Small Causes had no 
jurisdiction to set‘aside a sale of moveable 
property on the ground of irregularity in 
publishing and conducting the sale. It is 
laid down.in O. ¥XI,r. 78, of the Code of 
Oivil Procedure that no irregularity in pub- 


. lishing or conducting the sale of moveable 


property shall vitiate the sale. The judg- 
ment-debtor is left to the recourse of a 
separate suit. Iset aside the order of 6th 
April, last and direct that the sale in favour 
of the applicant-auction- purchaser Ramji 
Lal be confirmed. If there has been a sub- 
sequent sale of the same property, that sale 
shall be set aside and the property made 
over to Ramji Lal on receipt of the purchase 
money. The Firm of Ram Ohand-Dwarka 
oe shall pay ex parte costs of this appli- 
cation, 


A. Order set aside, 


ALLAHABAD HIGH COURT. 
QOrvit Revision No. 144 or 1929. 
July 12, 1929. 
Present :—Mr. Justice Dalal. - 
MADAN KISHOR AND anotarr— 
DEFENDANTS-—-APPLIOANTS 
VETSUS 
MAHABIR PRASAD AND ANOTHER 
—PLAINTIFFSs AND BISHNATH PRASAD 
AND OTHERS—DEFENDANTS—OPPOSITE 
PARTIES. ; 

Provincial Small Cause Courts Act (IX of 1887) 
Sch. II, Art. 85 (lij—Suit for share of price of joint 
a as by defendant—Jurisdiction of Small Cause 

our. 

A suit for the plaintiff's share of the price of a 
branch of a tree belonging to the plaintiff and 
defendant, which is alleged to have been cut by the 
defendant does not fall within the purview of Art. 
35 (it) of the Second Schedule to the Provincial 
Small Oause Oourts Act and is not, therefore, exempt 
from the jurisdiction of a Court of Small Causes. 


LA 
. Oiwil revision from an order of the Sub- 


ordinate Judge, Allahabad, dated the 29th. - 


‘of January, 1929.. — 
' Mr. S. D, Sinha, forthe Applicants. | - 

Mr. Ram Nama Prasad, for the Opposite 
Parties, ; i < 

J UDGMENT.—The regular Court had 
no jurisdiction. The suitfora small am- 
ount of money was certainly triable by 
a Court of Small Oauses. Thelower Ap- 
pellate Oourt was of opinion that the 
case was one of mischief, if not of theft, 
and, therefore, barred from the jurisdic- 
tion of the Oourt of Small Oauses - under 
Art. 35 (11) of the Second Schedule of the 
Act. No Oriminal Oourt would countena- 
nce such a charge. A branch ofa joint 
tres is alleged to have been cut and the 
plaintiffs have sued for their share of the 
price. . , 

The second reason given by the lower 
Appellate Coart is that a question of title 
is involved. That matter, however, is for 
the Court of Small Osuses to decide under 
8,23 of.the Act. If the Court of Small 
Causes ‘so desires he may return the 
plaint. . 

I set aside the decrees of thetwo sub- 
ordinate Courts and direct the trial Court 
to return the plaint to the plaintiffs for 
presentation to the proper Oourt. The 
defendants raised. the plea of jurisdiction 
in the lower Appellate Court and in this 
Court, so they will receive their costs of 
these two Courts. in the trial Court costs 
will follow the event. 


A, ` Case remanded. 


haaa 
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“ALLAHABAD HIGH COURT. 
Szsoonp OVIL APPEAL No. 838 oF 1927, 
January 24, 1929. 
Present :—Mr. Justice Dalal. 
HAR SARAN DAS—PtarntiFr— 
APPELLANT . 
os versus. 
HARBANS SINGH AND OTHERS— . _ 
D&FENDANTS-— RESPONDENTS. 
-U; P-Land Revenue Act (IIT: of 190), s. 2 (12)— 
| ‘Gir’, definition of—Grove recorded as sir, whether sir 


I —Hu-proprietary rights, acquisition of—Landlord and 


tenant—-Landlord’s right to trees—Ordinary rule in 
United Provinces—Custom to the contrary. 
Sirrights cannot accrue by cultivation in a, grove ins 
‘ asmuch as groveland cannot be cultivated. But where 
land is entered as, sir in the Record of Rights before 
1901 and continuously so recorded since, if must be 
secognised as sir land even though it is a grove, 
" Bhagwan Din Y., Peare Lal (1), dissented from, 


HAR SARAN DAS 3. HARBANS-SINGH. 


. the defendants, 


. plot was grove 


gas 25 MP 
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Kesho Prasad Singh’ v. Sheo -Pargash Ojha (2), 
distinguished. 
Asa general rule in the United Provinces the 
zemindar isthe owner of trees standing on tenant's 
land. But the tenant will be entitled to the trees 
where there is evidence of a, custom to that effect. 
Kasim Mian v. Banda Husain (3) and Lachman 


‘Das v. Mohan Singh (4), referred to. . 


‘Second appeal from a decree of the 
Additional Subordinate Judge, Buland- 
shahr, dated the 26th of March, 1927. — 

Dr. M. L. Agarwala, for the Appellant. 

Mr. Haribans Sahai, for the Respondents, . 

JUDGMENT. —Tbhe plaintiff zemindar 
sued for the price of certain trees sold by 
These trees were situated 
on plot No. 249. There was also a prayer for 
an injunction that the defendants may be 


_ prevented from cutting down more trees. 


In para. l of the plaintthe plaintif` 


“ described himself as the owner and pos- 


sessor of the plot while he described the 
defendant No. 1 at first as an ex-proprietary 
tenant of the same plot on behalf of the 
plaintiff. Subsequently his Pleader appears 
to have seen wisdom, and an amendment 
was made that the defendant No. 1 
was an ex-proprietary tenant of other plots. 
The lower Appellate Court held that the ` 
defendant was a tenant of the plaintiff of the 
plot in suit, and that under a custom record- 
ed in the wajib-ul-arz a tenant was entitled 
to cut the trees standing on the land within 
his cultivating oecuption. For these 
reasons the plaintiff's suit was dismissed, 
and he has come here in second appeal . 
The argument here was that no ex-pro- 


prietary rights can accrue in grove land, 


which cannot be sir land. The plaintiff is 
purchaser of the zemindart property of the’ 


- defendant, and a grove stood in this portion 


of plot No. 249. It was argued that as the 
no sir rights could 
accrue therein. Reference was made to a 
Benca ruling of this Court in Bhagwan Din 
v. Peare Lal(1). Iam in agreement with 
that ruling so far that sir rights cannot 
accrue by cultivation in a grove because 
grove land cannot be cultivated. The 
learned Judges have, however, gone further 
and held that this Court has jurisdiction to 
examine the correctness of a settlement 
entry also, and even though anentry of sir 
may have been madein the Record of Rights 
framed prior to 1$01 no sir rights could 


“ gecrue in a grove. With all respect I am 


unable to agree with this proposition, The 
question of cultivation arises.only with 


(1) 58 Ind, Oas. 620; 18 A, Inds 570; 2 U, P. La 
BR, (A) 148; 42 A, 488, 
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respect to (b) of the definition of sir given 
ins. 2,(12) of the Land Revenue Act of 
1901, There is, however, cl. (a) in which it 
is stated that si” means land recorded as 
sir in the last Record of Rights framed be- 
fore the commencement of the Act of 1901 
and continuously so recorded since, or 
which but for error oromission would have 
been so continuously recorded, Mycpinion 
is that where there is an: entry eyen with 


respect to a grove ithe grove would be re- 


‘eognised as sir, land. A Privy Counsel 
ruling in the case of Kesho Prasad 
Singh v. Sheo Pargash Ojha (2) was also 
quoted in support ofthe contention that a 
grove was not land held for agri- 
cultural purposes: within the meaning of 
the Tenancy Act of 1901. As pointed out 
by me, this question willnot arise where 


thereis'an entry in the Record of Righis and ` 


a continuation of that entry. It would, 
therefore, have been necessary to inquire by 
remittingan issue to the lower Appellate 


Oourt whether plot No 249 was recorded as | 


sir in a Record of Rights framed before 


1901 and continuously so recorded since, : 


Inthe present case, however, the plaintiff 
has admitted the defendant to be a tenant 
of the land in suit. No copy of the pro- 
ceedings by which rent of ex proprietary 
tenancy was fixed ison ‘the record. There 
is, however, a copy of a plaint filed by the 
plaintiff in a suit for the recovery of arrears 
of: rent in which he declared Bahadur 
Singh, defendant to be a tenant of this 
very plot along with other plots and 
claimed rent as such in respect of this plot 
as well asin respect of other plots. There 
cannot’ be the slightest doubt, therefore, 
that the defendant is a tenant of the plaint- 
iff Such being the case, he is entitled 
according to the custom recorded in the 
wajib-ul-arg prepared at the time of Mr, 
Stoker's Settlement, to cut the trees atand~ 
ing on plot No. 249, It is true that as a 
general rule in these provinces the zemin- 
dar is owner of trees standing on tenant's 
land. Such rule has been followed by this 
Court ever since 1883, the time of the rul- 
ing of Kasim Mian v. Bande Husain (3). 
In 1912 there was the case of Lachman Das 


v, Mohan Singh (4) and a more recent cess in | 


- (2; 82.Ind. Cas. .962; 23 A. L.-J. 168: A. I, R. 
1924 P. C. 247; 10 O. & A. L.R. 1105; 40 O. L. J. 


461; 47 M L. J.. 824; 51 I. A. 381; 46 A. 831; 27 


Bom. L. R. 130; 21 L. W. 295; 1-0: W. N. 640; L. 
R. 6 A (P. C) 1:290. W. N. 608"P. 0). 
3) 5 A.616; A, W.N. (1883) 409. 
4) 14 Tad, Qas. 582; 9 ALL, Ft-672% 


` Hukum sinda v. 8URAJPAL SINGH: 
1923 of Kampta Prasad v. Sheo Prasad (5). In 
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all these cases, however, there wasa provi- 
sion that such rule would be enforced in the 
absence of custom or contract to ‘the con- 


trary. Tyrrell, J,in delivering judgment in 


the case reported as Kasim Mian v. Bande 


-Husain (3) observed. ‘And it may be that 


there are districts where the-tenant has an 
exclusive and absolute property in‘ the 
trees he has grown or inherited on his lands. 
Butapart from such local and particular 
conditions, which would, of course, be 
made questions in issue in the case in which 
they might be alleged. the presumption of 
law and the general rule would be that the 
property in timber on a tenant’s holding 
rests inthe landlord in the same. way as, 
and to no less an extent than, the property 
in the soil itself.” 

In the present case there isa custom to 
the contrary. 

1 dismiss the appeal with costs. 

A. ; Appeal dismissed. 


(5) 71 Ind. Cas. 971;-45 A, 361; 21 A.L. J. 299; 
A, L R. 1923 All. 406, ; PLA. L, J, 293; 


ALLAHABAD HIGH COURT. 
. O1vin Revision No. 10 oF 1928, 
January 31, 1929, 
Present:—Mr, Justice Dalal, 
Bohra HUKUM SINGH—Praintipr— 
APPLICANT 


' VETSUS 
Raja SURAJPAL SINGH AND ANOTHER 


_ —Derenpants—Opposire PARTIES. 
Ciml Procedure Code (Act V of 1908), -s. 152—~ 


Accidental slip in judgment—Amendment—Power of 


successor to amend. 

The provisions of s. 152, Civil Procedure C 

. ; , od 

1908, are wider than those of s. 206 of the Code of 1882” 
and give power to the Qourt not only to correct 
clerical or arithmetical mistakes in judgments 
decrees or orders but also. errors arising therein 
nom accidental. slip or omission, i 

Surta v. Ganaa (1), Surta v. Ganga (2) and 
ae ki x AEPA (3), not followed. ( Pana 

akshmana Aiyengar v. Narava 7 ar 

Pare yana Aiyengar (4), 

Where a District Judge who intended to d 

* kd € 
suitas to the materials of a house and to dan 
ib as regards trees, transposed the words ‘materials 
of the house’ and ‘trees’ in the judgment by some 
oo adie Ra TA suit stood dismissed as 
Têgardsa the materials of the house and 
regards haart decreed as 


1, 


4 
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Held, that his successor had power under s. 152, 

Civil Procedure Code, to amend. the judgment to 
correct the, mistake. 

Qivil revision from an order of the 
District Judge, Agra, dated the 30th of July, 
1927. 

Mr. Benod Behari Lal, for the Applicant. 

Mr. N. P. Asthana, for the Opposite 
Parties. 

JUDGMENT.—The learned Judge of 
Agra, Mr. Bennet, amended a judgment and 
decree of his predecessor-in-office Mr. 
Herchenroder on the ground of an 
accidental slip. A decree-holder failed in 
the Execution Oourt to obtain sale of 
certain trees and materials ofa house of 
a judgment-debtor in the Execution Court. 
The judgment-debtor was a tenant and the 
trees grew on his holding and he wasa 

licensee -of the house. The decree-holdez 
thereupon brought a declaratory suit that 
the trees and the materials of the house 
were saleable in execution ofhis decree, 
The suit was decreed with respect to 
both the trees and the materials by the 
trial Court of the Munsif of Agra, An 
appeal was taken tothe Oourt of the Dis- 
trict Judge and Mr. Herchenroder, Addi- 
tional District Judge, decided it. In the 
operative part of the order he appears to 
have made the mistake of transposing the 
words “materials of the house” and “trees”, 
His judgment shows that he held the 
materials of the house liable to sale but 
not the trees and so his intention was to 
decree the suit as to materials and dismiss 
as to trees. By some slipthe words were 
transposed. Mr. Herchenroder left the 
District and there was no successor to him 
as Additionl District Judge. The successor 
to the office was Mr. Bennet the District 
Judge. A petition was presented to Mr. 
Bennet by the defendants zemindars under 
s. 152 of the Code of Oivil Procedure desir- 
ing both thejudgment and the decree to 
be amended for reasons already: stated by 
me. A notice was issued to the plaintiff 
decree-holder Hukum Singh. He made 
no appearance and the judgment and the 
decree were corrected as desired by the 
defendants zemindars, 

lt is argued here that Mr. Bennet had no 
jurisdiction to makethe correction. In my 
opinion he had. I.remember a second 
appeal in Oudh where under similar 
circumstances I corrected both the judg- 
ment and the decree of a learned brother 
of mine, who had by aslip written the word 
. decreed in place of dismissed, My learned 
brother had then left the Court of the 
Judicial Commissioner and was in England 
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as was the case here. The provisions of 
s. 152 are wider than the provisions of s. 
206 of the Oode of 1882. The provisions 
of s. 206 gave the Oourt power only to 
amend the decree if it was found to beat 
variance with the judgment. Under 
the provisions of that section, no power 
was given to the Court to correct any 
accidental slip in the judgment. The 
provisions of s. 152 are very wide and give 
power to the Court not only to correct 
clerical or arithmetical mistakes in judg- 
ments,decrees or orders, but also errors aris- 
ing therein from any accidental slip or omis- 
sion. This may be doneatany time by 
the Court, even without any application 
by any of the parties. The aim of the 
present Code of Civil Procedure is to give 
a Court the widest powers possible to pass 
orders for the ends of justice at any time 
and in any situation. Reference as to ` 
rulings passed prior to 190- can, therefore, 
be of no help. The rulings quoted by 
learned Counsel for the applicant were- 
Surta v. Ganga (1) withthe Full Bench 
judgment in Surta v. Ganga (2) and Shahab 
Din v. Siraj-ud-din (3), These rulings are 
no longer applicable. A ruling of tha 
Madras High Court in thecase of Laksh- 
mana Aiyengar v. Narayana Aryengar (4) 
was quoted. The matter was decided there 
on a very technical ground thatthe appli- 
cation was only for the amendment of the 
decree and not for the amendment of the 
judgment, and the decree, when it agreed 
with the judgment could not be corrected 
under 8.152. The Court, however, gave the ` 
indulgence of having the same application 
treated as an application for review, 
Obviously the Court's attention was not 
drawn to a simpler method of treating the 
application as an application for the correc- 
tion of the Judgment as. well as for the 
correction of the decree. I have read 
the judgment of Mr. MHerchenroder 
and agree with Mr, Bennet that Mr. 
Herchnroder has made a slip and the 
correction was necessary forthe ends of 


justice. ae 
This application is dismissed with costs. 
A Application dismissed. 


1) 7 A. 411; A. W, N. (1885) 88. 

9) 7 A. 875. A. W N. (188d) 256 (F. BA. 

(3) 17 Ind. Cas 418; 25 P. W. R. 1913; 47 P. R. 
1913 


(4) 76 Ind. Oas. 786; A. I. R. 1924 Mad. 225; 18 
L, W. 876; 33 M. L, T. 221, 


} 
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CALCUTTA HIGH COURT. 
AppaaL No, 1106 or 1927, ` 

December 18, 1928, . 
Present :—Mr. Justice Cuming and 
Mr. Justice Mallik. 
GAYA PROSAD KARAN AND OTHERS 
DEFENDANTS APPELLANTS 
i VETSUS . 
_. BAKYA MANI DASI AND otHeas— - 
_ PLAINTIFF AND .DeFenDaNTs—RESPONDENTS: 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Suit by co-sharer for joint possession—Allegation of 
resistance: by defendants—Article applicable—‘Dis- 
possession’, meaning of—Adverse possession, what con- 
stitutes. l 

Dispossession contemplated by Art. 142 of Sch. 1 
of tha Limitation Act refers to actual physical 
dispossession and does not include mere resistance 
to attempts to obtain possession. [p. 289, col. 2,] 

A suit for joint possession by a co-sharer does 
not fall within the purview of Art. 142 of the 
Limitation Act merely because there is an allegation 
in the plaint that the defendants resisted the plaint- 
iff's attempts to obtain separate possession of his 


“share. [p. 290, col. 1.] 


Entry upon land in order to be an assertion of 
hostile title must be an entry as owner. [ibid.] 


Appeal from appellate decree of the Addi- 
tional District Judge, Midnapur, dated the 
23rd December, 1926.:- > > < 

Dr. Sarat Chandra Basak and Mr. 
Gopendra Nath Das, for the Appellants. 

Messrs. Braja Lal Chakravarti and Saroj 

Kumar Maity, for the Respondents. ; 


JUDGMENT. 

Mallik, J.—The facts of the case which 
has given rise to this appeal ‘are. briefly 
these :— 

One Kashi Nath was the owner of soms 
‘property. 
defendants Nos. Land 2 and Trailakhya 
the husband -of the plaintiff. Trailakhya 
died: when the plaintiff was a little girl of 
14, And after Trailakhya’s death and after 
defendants Nos, 1 and 2 had separated in 
mess, plaintiff began residing for most of 
her time at her father’s house and would 
occasionally come to live in the house of 
her father-in-law. -While in her father- 
in-law’s house, she was well cared for by 
her brothers-in-law and maintained out of 
the usufract of the ejmalt property and 
while residing at her father’s place, she 
was given at times some profits by defen- 
dants Nos. 1 and 2 for her necessary’ 
expenses, and she used to be given also 
according to the direction of defendants 
Nos. Land 2 some profits from the bhagcha-' 
sis of's0ms6 -properties other than those in 
suit. Plaintifi continued to. be in posses- 
sion of the ejmalz property in that manner 
until 1329 B.S., when defendanta Nos, I 


13 
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He died leaving three sons,. 


e ~ 
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and 2 began to ill-treat her and when she 


with her father’s help attémpted to possess 


separately the 1/3rd share in the property, 


the defendants dispossessed her in Jaistha 


1330 by refusing toallow plaintiff's father 


. to possess the same and denying the plaint- 


iff’s title, Thereafter the plaintiff gradually 
came to know that defendants Nos. 1 and 2 
had executed kabalasin favour of defend- 
ants Nos. 3 to 14 in respect of the pro- 
perty insuit. On these facts, the plaint- 
iff who is a Pardanashin Hindu lady; 
brought the suit for a declaration of her 
title to a third share in the property and 
for joint possession of the same. ' 
“The defence inter alia was, that the 
plaintiff and defendants Nos. 1 and 2 were 
completely separate in 1313, thatin 1313, 
plaintiff surrendered the property allotted 
to her to defendants Nos. 1 and z but 
taking advantage of the absence of a deed 
of surrender, she again claimed her share 
in 1315 but was driven out by defendants 
Nos. 1 and 2. The plea of limitation was 
another pointraised by the defence, This 
defence, however, was negatived by both 
the Oourts below, and both the Courts below 
holding that the plaintiff's suit was in time,. 
gave héra decree. Defendants Nos. 3 to 11 
have appealed to this Oourt. = * 

The only point in controversy before us 


“has been on the question of limitation. 


Dr, Basak for the appellant’ contended 
that as the plaintiff had come to Court- 
with astory of possession and subsequent: 
dispossession Art. 142, Limitation Act, was. 
the article applicable to the case and the 
lower Courts were wrong when théy held” 
that it was not applicable. Ido not think 
this contention is sound. Plaintiff, no 
doubt, in her plaint, used the word “dia-. 
possession (Bedaihal), but’ her story was. 
not a story of dispossession of the kind asis. 
contemplated in Art. 142. Disposses-° 
sion contemplated'in Art. 142° refers to. 
actual physical dispossession and theére is 
no dispossession under that article until’ 
some one else takes possession, Dis- 
possession is, when &' person comes in and 
drive out the other from ‘possession, 
In the present case, as would ‘appear from | 
the facte of the case set out before, the only 
dispossession alleged by the: plaintiff wag - 
in the way, that the plaintiff's father wag ` 
resisted in his attempts to possess separates 
ly the 1/3rd' share ‘of the plaintiff in the 
property. This dispossession, if it was any 
dispossession at all, was not, in my 
judgment, such dispossession as is Gon- 
templated by Art, 142, I am, therefore, 
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of opinion, that Art. 142; Limitation Act, 
was not the article applicable to the 
present case, 

If Art. 142 does not apply to the present 
case—and I have held that it does not 


apply—the claim of the plaintiff who . 


was undeniably the 1/3rd co-sharer of.the 
property to have a declaration of her title 
to that extent and to have joint possession 
of the same could be defeated only ifthe 
defendants had succeeded in establishing 
their adverse possession for 12 years. But 
herein the defendants, in my opinion, 
were wholly unsuczessful. There was 
no assertion by them of any hostitle title 
tothe plaintiff and the only thing that 
there is on the point in the case is, that 
defendants Nos. 1 and 2, plaintiff’s co- 
sharers, through whom the plaintiff had 
been getting her share of the property, 
began to ill-treat her in 1329 and the 
attempt of her father to posses separately 
the plaintiff's 1/3rd share in the property 
was resisted by the defendants in Jaishta 
1330. Dr, Basak for the appellant contend- 
ed that the mere fact that defendants Nos. 
3to 14 had entered upon the property 
and was in possession of the same, was an 
assertion of hostile title. But such entry 
upon land, in order to be an assertion of 
hostile title, must be an entry as an 
owner. In the present case, there is in the 
first place, nothing to show that the 
plaintif. was, until a recent date, even 
aware of the entry of defendants Nos. 3 to 
14 upon the land and even when the 
plaintiff came to know that defendants 
Nos. 3 to 14 were holding the land, it was 
quite possible, for all that we know, that 
she took them to be only bhagchasis under 
her co-sharers defendants Nos.land2, I 
would, therefore, hold that there was no 
such adverse possession by the defendants 
in the presentcase as could defeat the lawful 
claim of the plaintiff toa declaration of 
her 18rd share in the property in the 
suit and to joint possession of the same. 

The lower Appellate Court,in my judg- 
ment, was in these circumstances, ¿right 
in giving a decree to the plaintiff. The 
appeal: is accordingly dismissed with 
costs. 

The cross-objection which is not pressed 
is also dismissed but without costs. 

Cuming, J.—I agree. ! 

A. Appeal dismissed, 


 EBRANTM MOLLA V. EMPEROR. 


119 I. ©. 1928 


CALCUTTA HIGH COURT., 
ORIMINAL APPeaL No. 6580r 1928. 

7 December 14, 1928. 
Present:—Sir George Clause Rankin, KT., 
Chief Justice and Justice Sir Phillip 
Lindsay Buckland, Kr. 
EBRAHIM MOLLA—APPELLANT 

VETSUS 


EMPEROR—OprrosITE PARTY, 

Criminal Procedure Code (Act V of 1898), s. 807—- 
Jury trial—Judge accepting verdict with re 
mark that he does not agree with it, propriety of. 

Sessions Judges are under no obligation what- 
soever to have or to express their individual 
opinion upon really disputable questions of fact 
which arefor the Jury. If a Judge agrees or dis- 
agrees it is a matter prima facie for himself but 
if he disagrees with the verdict of the Jury and is 
clearly of opinion that it is necessary for the ends 
of justice to submit the case to the High Gourt, he 
is obliged to do so. Jfhe isnot clearly of opinion 
that the conviction is wrong so as to make it 
necessary for the ends of justice to submit the case 
to the High Court then the position is that de- 
scribed ins. 306, Criminal Procedure Code—“the J udge 
does not think it necessary to express disagreement — 
and his opinion being on that view irrelevant, should 
not be expressed in the judgment. |p 291, col. 1] 

Where a Judge stated: ‘Not agreeing with but 
accepting the unanimous verdict of the Jury I 
convict the accused’ : 

Held, that this was a very deplorable mode of 
expression, [ibid.] f 

Appealagainst an order of the Addi- 
tional Sessions Judge, Faridpur, dated the 
26th of June, 1928. . 

Mr, Asaduzzaman, for the Appellant. 

Mr. D, N. Bhattacharjee, for the Crown. 

JUDGMENT, 

Rankin, C. J.—This is an appeal by 
one Ebrahim Molla who has been sentenced 
to five years’ rigorous) imprisonment being 
convicted by the unanimous verdict of 
the Jury for setting fire to a certain build- 
ing on the 17th March, 1928. It appears 


‘that it occured in the course of Ramjan 


days ofthis year. There is a good deal 
of evidence and if that is believed it 
clearly justifies the finding of the Jury. 
The learned Judge points out that no wit- 
ness actually states that he saw the accused 
setting fire to the place. The evidence, if 
itis believed, is to the effect that the com- 
plainant got up in the middle of the night, 
went outside and saw the accused and his 
brother Mobarak standing near the hut 
and was about to run away and he also 
saw the flames coming up. He then cried 
for help and a number of people came up. 
These people heve given evidence in the 
case and they say that they saw Ebrahim 
and his brother Mobarak there. In addi- 
tion tothat there is evidence which has 
been carefully laid before the Jury—evi- 
dence as to ehmity—and evidence of threat 
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to burn down the house of Nefajuddin 
the father of the complainant, This is a 
question entirely of fact. The leerned 
Judge in his charge has gone through the 
evidence most minutely. He has put be- 
fore the Jury allthe circumstances which 
he has analysedfrom every point of view 
and the only thing that can be said with 
regard to this charge is thatit is full. It 
is so full and careful that it may be doubt- 
ed ifany ordinary Juror could appreciate it 
ina short space of time. There is one 
point on which it issaid thatthe learned 
Judge should have given fuller direction 
to the Jury—viz., with regard to the passage 
where he says “there is no eye-witness to 
prove that the accused set fire to the place.” 
On that it is said that he should have gone 
and delivered a lecture to them on circum- 
stantial evidence making it clear that eir- 
cumstantial evidence must not only be 
consistent with the guilt of the accused put 
must be consistent with no other view. It 
is much more useful to tell the Jury that 
they should not convict the accused until 
guilt is proved and that the evidence 
which is consistent with his innocence does 
not prove his guilt. In this case I am 
unable to say that there is any important 
fact which has been misrepresented or 
overlooked. The learned Judge says “there 
is room for doubt as to whether the accus- 
ed is really guilty. I see no reason io 
differ from the unanimous verdict of the 
Jury, however,on what are after all ques- 
tions of fact. Not agreeing with but ac- 
cepting the unanimous verdict of the Jury 
I convict the accused.” Thisis a method 
of expression which Ihave noticed befors 
and I cannot notice it again without deplor- 
ing it. Sessions Judges are under no obliga- 
tions whatsoever to have or to express 
their individual opinion upon really dis- 
putable questions of fact which are for the 
Jury. If a Judge agrees or disagrees it is 
a matter, prima facie, for himself but if he 
disagrees with the verdict of the Jury and 
is clearly of opinion that it is necessary 
for the ends of justice to submit the case 
to the High Court he is obliged to do so. 
If he is not clearly of opinion that the con- 
viction is wrong so as to make it necessary 
for the ends of justice to submit the case 
to the High Court then the position is 
that described ins. 306—“the Judge does 
not think it necessary tə express disagree- 
ment’’—and his opinion being on that view 
irrelevant he will be well advised to keep 
it to himself. Learned Judges do not seem 
to appreciate that they are given an over- 
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riding power not that they may pose as 
critics but in order that miscarriage of 
justice may not take place. In this case 
there is no reference made under s. 307, 
Oriminal Procedure Code, and it does not 
seem to me that the charge can be attack- 
ed as defective or insufficient. In such a 
matter as a conviction for arson to intimate 


_adoubt upon which one is not prepared 


to act isto cover the proceedings with all 
the appearance of injustice and indeed of 
dispair for justice. If the Judge really 
disagrees with the verdict, t.e., has a settled 
and considered opinion that the crime has 
not been proved against the accused 
it seems to be clear enough that it is neces- 
sary for the ends of justice to refer the case. 
If he does not think this necessary his ‘‘dis- 
agreement’ cannot bea reality at allandthe ` 
less his inconclusive state of mindis expos- 
ed the better as the law does not require 
him to interfere. In the case of verdicts of ~ 
acquittal cases are fairly common in which 
the Judge thinks that the Jury has taken 
a more favourable view for the prisoner 
than he would have taken himself and yet 
is not clearly of opinion that it is necessary 
for the ends of justice to refer the case, 
Here, too however, there is a certain inde- 
cency in acquitting the prisoner while 
publishing belief in his guilt. To ad- 
minister properly ss. 306 and 307 of the 
Oriminal Procedure Code practical good 
sense is required not only as regards what 
is to be done but also as regards what is to- 
be said and as a matter of practical good 
sense acquittals and convictions raise for 
the present purpose, considerations which 
while covered equally by the phrase “the 
ends of justice” are never quite the same, 

As I find a dictum inthe case of Queen 
v. Bahar Alt Kahar (1) still repeated in 
some text books saying that the Judge 
should always say whether he agrees with 
the Jury I would here add that under 
the Code of 1061 there were no provisions 
comparable to the present ss, 306 and 307, 
the former of which in particular is ap 
express enactment upon this subject. The 
case of Queen v. Bahar Ali Kahar (1) was 
one in which it was held that there was. 
no evidence at allto gotothe Jury and the 
observation which has for’so long been pre- 
served appears tome to have been. inapt 
and insufficiently considered. ; 

The verdict of the Jury must in this cage 
stand and this appeal is dismissed. 

Buckland, J.—l agree. 

A. A ismi 

(i) 15. W. R. Or, 46, PERREN 
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CALCUTTA HIGH COURT. 
Oivin Appeal No: 4:5 oF 1926. 

June 21, 1928, 

Present:—Mr. Justice Mallik and Mr. 
Justice Garlick. 

BHABANI CHARAN SARKAR— 

~- DEFENDANT—-A PPELLANT. 
versus 
KADAMBINI DASI AND OTHERB—- 
PLAINTIFFS— RESPONDENTS, 

Morigage—Usufructuary mortgage-—Mortgagee put 
in possession of portion of land—Right of parties— 
Accounting—Deposit by transferee of mortgagor of 
principal alone— Validity of depostt—~Transfer of 
Property Act (IV of 1882}, s. 84. 

Though an usufructuary mortgagee cannot as such 
sue forsale he can do soif the bond allows him to 


do 80. 

Defendant No. 1 borrowed Rs. 300 from the plaint- 
iff and executed a usufructuary mortgage over some 
28 bighas, The interest was fixed at Rs. 112-8-0 per 
annum. The plaintiff was put in possession of only 
13 bighas and remained in possession for 2 years. 
Defendant No. 1 sold the land to defendant No. 2, 
who got possession of the 13 bighas. He tendered 
Rs. “#00 to the mortgagee. The plaintiff claimed 
Rs. 800 in all after deducting Rs. 100 for two years’ 
possession of 13 bighas: 

Held, (1) that it was- not right ta allow the 
plaintiff to apportion the interest and deduct the 
same for possession of the 13 bighas ; Ip. 293, col. 1.] 

(2) thatthe plaintiff was bound to account for the 
profits received from the 13 bighas and deduct his 
actual profits from the interest due for each year; 
ibid 
l (3) that until this was done it was impossible for 
defendant No. 2 to know whether any interest was 
due and, therefore, the tender of Rs. 300 was a 
proper tender and stopped the running of interest 
from its date. [7bid.] 

Appeal from appellate decree of the 
Second Sub-Judge, Pabna, dated the 8th 
September, 1925. _ 

‘Meesrs Radha Binode Pal and Jitendra 
Mohan Banerji, for the Appellant. 


Mr. Bansari Lal Sircar,for the Respond- 


ents. 
JUDGMENT. 

Garlick. J,.—The facts found by the 
lower Appellate Court are these:— 

On Ist Jaistha 1325 defendant No. 1 bor- 
rowed Rs. 300 from the plaintiff and exe- 
cuted an usufructuary mortgage bond of 
some 28 bighas of land, stipulating that 
the plaintif shculd possess the land in 
lieu of interest and should return it on 
re-paymentof the principal. The bond also 
contained an agreement that ifthe mort- 
gagee failed to get possession, he should be 
entitled to realize bis dues, after deducting 
receipts by asuit for sale of the property 
and that interest should be calculated at 
Rs. 112-8 per annum. In pursuance of the 
agreement the plaintiff was put in posses- 
sion' of 13 bighas of land, butnot of the whole 
mortgaged property. On 2oth Kartik, 1426, 
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defendant No. 1 sold the whole property to : 


defendant No.2. The purchaser took pos- 


session of 13 bighas of land after plaintiff. 
He © 


had been in possession for two years. 


= 


tendered the principal money Ks. 300 to` 


the . plaintiff, but plaintif refus- 
ed it because he claimed interest 
lieu of the usufruct of 15 bighas of land. 
So the Rs. 300 was deposited in Court. 
There were some negotiations with a view 
to compromise, but eventually the plaintiff 
filed this suit claiming Rs. 800 in all after 
deducting Rs. 100 for two years’ pesses- 
ion cf 13 bighas. And the lower Courts have 


decreed that sum and have ordered it to be: 


realized by sale of the property. 

The grounds urged in the appeal by 
defendant No. 2 are: first, that the deposit 
of the principal money was a valid deposit 
under s. 62, and interest ceased torun from 
the date of deposit, as s 84, Transier of Pro- 
perty Act, shows; second, that as the 
plaintiff wasin possession of some of -the 
land he is bound to account for his receipts 
from it under s. 76, Transfer of Property 
Act; third, that an usufructuary mortgagee 
cannot get a decree for sale. 
Transfer of Property Act, prevents it. 

The last point is clearly untenable. An 
usufructuary mortgagee cannot as such 
sue for sale But he can do soif the bond 
allows him to do so, as it does in this 
case, 


As to the first point, ina usufructuary- 


mortgage, the mortgagor hasa rightto re- 
cover possession under s, b2 on payment or 
tender or deposit of the principal money. 
But defendant No. 2 did im fact recover pos- 
session at aboutthe time of the deposit, 
Under s. 84, interest ceases to run when 
the amount due is tendered or deposited, 
But the amount due inthis case was not 


merely the principal. money. The plaintiff - 


was entitled to interest for two years at 
Rs. 112-8 per annum, minus the interest 
realized by his possession of 13 bighas of 
land. If any interest remained due, the 
deposit of Rs. 300 was not a valid deposit 
and did not prevent interest from run- 
ning, 

As tothe second point, the lower Court 
has calculated that as the bond stipulated 
for Rs. 112-8 interest per annum if posees- 
sion of 28 bighas 15 cattas was not delivered, 
therefore, the value of the usufruct of 13 
bighas fora year would -be about Rs, 50 
and that as the plaintiff hes deducted 


Rs. 100 for his two years’ possession of 13 


bighas, there is no necessity to take any 


‘account. The appellant claims an account 


in’ 


Section 67, 
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of the profits of 13 bighas for those two 
years. Unders.76a mortgagee in posses- 
sion must keep and. giveaccounts. But 5, 
77 lays thats, 76 shall notapply when the 
contract is thatthe mortgagee in posses« 


sion shall take the receipts in lieuof inter-' 


est. 

In my opinion it is not right to allow the 
plaintiff to apportion the interest and de- 
duct 50 percent. for possession of 13 bighas 
of land, for those 13 bighas may have been 
the most valuable portion of the mortgaged 


‘land and may have given the plaintiff a — 


profit ofj far more than 50 per cent. a vear, 
It is quite possible that the plaintiff realiz« 
ed the fullinterest of Rs, 112-8 from those 13 
bighas alone. If the plaintiff had been put 
in possession of the wholes mortgaged ‘pro- 
perty, he would have been entitled -to all 
the profits, even ifthey had far exceeded 
Rs. 112-8. But when the contract to deliver 
possession was broken, the plaintiffs’ right 
by the terms of the bond was only to recsive 
Rs, 112-8 a year as interest. Therefore, he 
was bound to account for the profits he re- 
ceived for his possession of 13 bighas and 
to deduct his actual profits from the inter- 
est due foreach year. Until he did this, it 
was impossible for defendant No.2, who was 
not the mortgagor but.a recent purchaser, 
to know whether any interest was due on 
the loan, oe 


In my opinion, therefore, the deposit of 
Rs, 300 was a valid deposit, and interest 
ceased to run from the date of the deposit: 
The plaintiff is entitled to withdraw Rs,-300 
and to be paid the balance of interest due 
to him for the two years precading the de- 
posit after accounting exactly for the pro- 
fits ‘which he received in those years. 

__ It is not, however, worthwhile to remand 


the;case. for taking’ an account of so petty a ` 


matter. The plaintiff deducted Rs, 100 on 
account of his profit for two years, and 
there is nothing toshow that that’ sum is 
inadequate. He was entitled to Rs. 225 as 
the interest.for those two years by the terms 
ofthe bond. Theamouut dus to him as 
interest is, therefore, Rs, 125. He is also 
entitled to Rs. 300 in deposit. 


The result is that the decree of the lower 
Appellate Oourtis modified, and the suit is 
decreed for Rs. 425 (including Rs. 300 in 
deposit) instead of Rs. 800 with proportion- 
ate costs. Ifthe. money is not paid within 
15 days from-the date of the arrival of the 
recordin the lower Court ‚the mortgaged 
property ora sufficient part of it will be 
sold, Tbe.appellant will :get one-third ‘of 


had 
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his costs in theappeal as fthe objection to 
the decree for sale fails. : 
Mallik, dJ.—l agree. 


As . Decree modified. 


mangenani Pantang 


CALCUTTA HIGH COURT. | 
APPRALS FROM APPELLATE DEOBERS Nos, 2:87 
oF 1926 anp 223 oF 1927.. 
December 21, 1928. | 
Present :—Mr. Justice Cuming and - 
Mr. Justice Mallik. 

SITI KANTA PAL AND aNOTHER 
—~DEFENDANTS—APPELLANTS 
VETSUS 
RADHA GOBINDA SEN AND oTHERS— 


~— PLAINTIFF3—— RESPONDENTS. l 
Limitation Aet (IX of 1908), s. 26—Easement— 


Acquisition by prescriptions— Conditions—Enjoyment . 


for 20 years, whether suficient—Nature of user— 
Second appeal—Interference—-Long user, _ 
gives rise to presumption of enjoyment as of right. 

A title to easement is not complete merely upon 
the effluxion of the period mentioned in the Statute, 
viz, 20 years and however long the period of 
actual enjoyment may be, no absolute or indefeasible 
right can be acquired until the right is brought in 
question in some suit, and until itis so brought in 
question, the right is inchoate only and in order to 
establish it when brought in question, the enjoy- 
ment relied on, must be an enjoyment for 20:years 
up to within 2 years of the institution of the suit. [p. 
294, col, 2.] F 

Whether user has been peaceable or notis a pure 
question of fact. [ibid] , 

For the creation of a right of easement by pre- 
scription, there must not only be a peaceable and 
open enjoyment without interruption for 2U years, 
but that enjoyment must be an enjoyment as of 
ight. [ibid] ' a 
i ak aa as of right cannot be inferred as a 
matter of course from a finding of long user only. [p. 
294, col. 2; p. 295, col. 1.] 

The question whether there was a lost grant or not, 
is a question of fact. [p. 295, col. 1.] a 

Appeals against a decree of the District 


Judge, Bankura, dated the 17th of Sep- 


tember, 1926, modifying that of the Munaif, 


First Court, Bankura, dated the 18th of 


. August, 1925. 


Messrs. Bankim Chandra Mukherji 
Baidyanath Banerjee and Purna Chandra 


Chatterji (for Mr. Durgadas Koy), for the- 


Appellants in No, 2537. | 


Messrs; Dwarka Nath Chakravarti and 


Kali Kinkar Chakravarti, for the Respond- 


ents in No. 2587. 
‘Mesers. Dwarka Nath Chakravartt and 

Kali Kinkar Chakravartt, for ine Appel- 

lants in No. 229. 
Messrs. Bankim Chandra 


whether . 


ank Mukherji | 
Baidya Nath Banerji and Eurna Chandra 


i? 
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Chatterji (for Mr. Durgadas Roy), for the 
Respondents in No, 229. 


JUDGMENT. 


Mallik; d.—These two appeals are. 


against the same judgment. They arise 
out of a suit for a declaration of title and 
issue of a permanent injunction—a de- 
claration. that the defendants have no right 
to irrigate their lands with the water of a 
certain tank known as Ohata tank and an 


injunction restraining the defendants from . 


drawing water from this tank for that 
purpose. There were twosetsof defend- 
ants--the Dubey defendants who are de- 
fendants Nos. 1 to 3 and the Pal defend- 
ants who are defendants Nos. 6 and 7. 
Plaintiff's claim was resisted by the de- 
fendants on the allegation that the de- 
fendants had acquired aright of easement 
py prescription as also from a lost grant. 
The Oourt of first instance found that all 
the defendants had acquired a right of 
easement and on that finding, dismissed 
the plaintiffs’ suit, On appeal by the 
plaintiffs, the lower Appellate Court 
' modified the decision of the trial Judge 
and holding that while the Pal defendants 
had not acquired any right of’ easement, 
the Dubey defendants had acquired such 


’ a right, decreed the plaintifs’ suit in part. - 


Against this decision, the Pal defendants. 
as well as the plaintiffs have appealed to 
' this Oourt—the Pal defendants in Appeal 


No. 2587 of 1926 and’the plaintiffs in ` 


Appeal. No. 229 of 1927. as 

It appears that the lower Appellate 
Court found as a fact that all the de- 
fendants, the Pals and the Dubeys, had 
been using the water of the tank for the 
purpose of irrigating their lands for a 
very longtime. But finding that this user 
was not peaceable from 1925 which was 
more than two years before the institution 
of the suit thelearned District Judge held 
that there could be no acquisition of a right 
of easement by prescription under. s, 26 
of the Indian Limitation Act. Mr. Mukherji 
for the Pal defendants contended that the 
learned District Judge was wrong in hold- 
ing that the user must be for 20 years, 
“up to within two years of the suit. This 
contention, in. my opinion, is not tenable. 
Paragraph 2 of s. 26, sub-s, (1) of the 
‘Indian: Limitation Act lays down that the 
period of 20 years required for creating a 
right of- easement shall be taken.to be a 
period ending within 2 years next before 
the institution of the suit, wherein the 
claim -to-which such period relates is con- 
tested... Mr.-Mukherji-in support: of his 
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contention drew ourattention to the con- 
cluding portion of the first paragraph of 
s. 26 (1) where it is stated that where 
there is a user for 20 years, the right 
shall be absolute and indefeasible. But 
para. 1 of the sub-section, where the absolute . 
and indefeasible character of the right is 
mentioned, seems to be clearly controlled 
by the provisions of para. 2 of the sub- 
section because the latter dees nothing but 
explain how the period of 20 years neces- — 
sary under the first paragraph is to be 
computed, It has been authoritatively held 
that title to easement is not complete 
merely upon the effluxion of, the period 
mentioned in the Statute, viz., 20 years and 
that, however long the period of actual 
enjoyment may be, no absolute or indefeasi- 
ble right can be acquired until the right 
is brought in question in some suit, and 
until it is so brought in question, the- 
right is inchoate only and in order to estab- 
lish it when brought in question, the enjoy- 
ment relied on must be an enjoynient for 
20 years up to within 2 years of the institu- 
tion of the suit. Iam, therefore, of opinion 
that the learned District Judge was per- 
fectly right in holding, on the fact found 
by him, viz., that the long user had not 
been peaceable from 1925, that the defend- 
guts had not acquired any right of ease- 
ment ‘by prescription under s. 26 of the 
Indian Limitation Act. 

The finding of the lower Appellate Court 
that the user had not been peaceable from 
1325 was also assailed before us. Whether 
the user had been peaceable or not is a 


‘pure question of fact and I do not think 


the correctness of the finding that it was 
peaceable, can be questioned before us in 
second appeal. ` 

The contention of Mr. Mukherji that the 
finding of the lower Appellate Court that 
there had been user fora very long time 
was sufficient foran easement by prescrip- 
tion, is untenable on another ground. For 


_the creation ofa right of easement by pre- 


scription, there must not only be a peace- 
able and open enjoyment without interrup- 
tion for 2U years, but that enjoyment must 
be an enjoyment as of right. In the pre- 
sent case, theres no finding that the enjoy- 
ment wasof that character. It was con- 
tended on behalf of the Pal defendants 
that’ long user was sufficient for a finding 
of an enjoyment as of right. This is a 
proposition oflaw to which I am unable 
to accede. Whether an enjoyment is as 
of right or not, is, in my opinion, a pure 
question of fact—and enjoyment as of right 


+ 
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cannot be inferred as a matter of cours 
from a finding of user only. 
Mr. Mukherji next contended that the 
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lower Appellate Court should have dis- Present:— Mr. Justice B. B. Ghose and Mr, 


missed the plaintiffs’ case against the: Pal 
defendants when there was a finding in- 
their favour on the question of a lost grant. 
But as I read his judgment, the District 
Judge's finding on the question of lost 
grant refers to the Dubey defendants only 
and the learned District Judge never 
“ found the point in favour of the Pal de-' 
fendants aswell, in view of what I have 
stated above, the judgment and decree of 
the lower Appellate, Court, so faras the 
Pal, defendants are concerned, cannot, in 
my opinion, be successfully assailed. 

I come now to Appeal No. 229 of 1927— 
the appeal which the plaintiff. has filed 
against that portion of the decree of the 
District Judge, whereby the learned Dis- 
trict Judge dismissed the plaintiffs’ case 
as against the Dubeys. 

The District Judge has found that the 
Dubeys, although they failed to substanti- 
. ate their title to an easement by prescrip- 
tion, succeeded in establishing it on a lost 
grant, Mr. Ohakravarti, for the plaintiff- 
appellant, contended that long user was, 
by itself, not sufficisnt for a finding of lost 
. grant. That mayor may not beso. But 
a long user was not the only evidence on 
the point, so far as the Dubeys were con- 
cerned. There wasin their case he fur- 


ther fact that the land of the Dubeys, as 


also the “ Chatta “° tank were held under 
the same landlords, the Bannerjees of 
Ajodhya. The question whether there was 
lost grant or not, is a question of fact and 
the lower Appellate Court in the present 
case, ona consideration of the fact of long 
user, coupled with the fact that the lands 
ofthe Dubeysand the tank are held under 
the same landlords, came to the conelu- 
-gion that so far as the Dubeys are con- 
cerned the story of alost grant had been 
established. 3 

In view of the aforesaid observations, 
both the appeals, in my opinion, must 
fail. They are accordingly both dismissed 
, with costs. 
Cuming, J.—I agree, 
a. l -Appeals dismissed. 
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Justice Panton. < 
SEW BARAN SAW AND ANOTHER 
e APPELLANTS 
versus ; 
RAM OHARITRA. DUBEY AND OTHRSS 
— RBSPON DENTS. 
Civil Procedure Code (Act V of +1908), 8. 20~ 
Promissory-note—Assignment—Suit by assignee—~ 


t 


Jurisdiction of Court where assignee resides. 


The payee of a promissory-note cannot by assign- 
ing the note to a person living at another place 
with a direction thatthe money should be paid to 
the assignees at that place give the assignee the right 
to sue in the Court where he resides. 

Appeal against the decree of the Of- 
ciating Sub-Judge, Asansole, Burdwan, 
dated the 14th May, 1927. : 

Messrs, Sarat Chandra Bose and Narend- 
ra Krishna Basu, fer the Appellants, | 

Messrs. S.C. Basak, Banbehary Strcar, 
Bhupendra Kumar Ghose and Gopendra 
Nath Das, for the Respondents. 


JUDGMENT .—The plaintiff sued for 
asum of money against defendants Nos. l 
and Yor, in the alternative, against defend- 


ant No. 3. His allegation shortly stated was 


that defendants Nos, 1 and 2 advanced 
Rs. 4,000 to defendant No.3 on a promis- 
sory-note. Defendants Nos. land? at the 
same time wera negotiating for a usufruc- 
tuary lease to be granted by defendant 
No. 3 of certain properties in favour of the 
plaintiff. Sometime after the money was 
advanced, defendants Nos. land 2 along 
with defendant No. 3came tothe plaintiff's 
house at Asansole and defendants Nos. L 
and 2 took aloanof Rs. 4,000 from him 
with an agreement to pay interest at the. 
rate of Re. 1-4 aunas per cent.” per month 
and defendant No. 3 stood surety for the 
payment of the money. When the plaint- 
iff asked for repayment of the loan from 
defendants Nos. land 2, they made over 
the promissory-note which defendant No. 3 
gave to them with anendorsement that the 
money should be paid to the plaintiff. The 
plaintiff attempted to realize the money 
from defendant No. 3 but the latter did . 
not pay and hence this suit. 

The learned Subordinate Judge has dis-" 
believed the story of the plaintiff of his 
advancing any loan to defendants Nos, 1 
and 2 at Asansole for which defendant No.3 
stood surety. The story as to defendant 
No. 3 standing surety isabsurd on the face 
of it. Defendant No. 3 by all accounts’ 


| was heavily involved in debts while’ defend- 


3 ög 


ants Nos. land 2 are prosperous contractors 
and the Subordinate Judge has found that 
they are very substantial people. The plain- 
tiff produced -an account ‘book which the 
‘Subordinate Judge has not believed and we 
cannot also place reliance on it for asingle 


moment. It is asmall book in which it is ` 
said accounts of several years are entered. 
no balance is struck and the plaintiff himself 


admits that it does not show that he had 
any cash in his hand on the date when.he 
“is ‘alleged to have advanced the loan to 
defendants Nos, 1 and 2. On failure of the 


-plaintiff to prove his case against defend- 


‘ants Nos. 1 and‘? his suit’ was bound to fail 
and as his learnéd Advocate has not been 
‘able to satisfy us that the Subordinate 
Judge is: wrong in disbelieving the story 
of the .plaintiff. having advanced any 
money to defendants Nos. 1 and 2 as loan, 
this appeal must fail as against those defen- 
ac 4 i 
e With regard to the liability of defendan 
No. 3.the Subordinate. J idge holds that 
the money was really advanced to defend- 
ant No. 3 by the plaintiff outside the juris- 
‘diction of his Court. But at the plaintiff's 
request the promissory-note was executed 
in favour of the defendants, or rather in 
favour of defendant No. 2 who is a brother 
of defendant No. land is joint with him. 
The Subordinate Judge finds’ that when 
‘the : negotiations about the ‘usufructuary 
lease to be granted by defendant No. 3 
to the plaintiff failed defendant No. 1 ag 
ammukktear of defendant No.2 made the 
endorsement on ‘the promissory-note for 


‘the money advanced by the plaintiff to. 


defendant No. 3 and made it over to the 
plaintiff. Defendant No.3, however, says that 
the plaintiff has got no right to sue, On 
‘his statement the plaintiff's Advocate there 
contends that defendants Nos. 1 and 2 
‘were not his agents but really the agents 
of defendant No. '3 and as ‘they received 
the money from the plaintiff which they 
‘paid over to defendant No. 3 they were 
‘personally liable for the money. It seems 
to be arguing in a circle. Defendants Nos. 
‘1 and.2 never said that they advanced any 
loan to defendant 3 nor did they say that 
. they. had incurred any liability to the 

plaintif for merely handing ‘over the 
money as a conduit pipe to defendant No. 
3 and it is impossible to see why defendants 
Nos, 1 and 2 should be made liable. Much 
‘stress was laid on the fact that there was 
an assignment by defendants-Nos. l and 2 


of the promissory-note of defendant No, 3. 


in favour ofthe plaintif and it was argued 
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that upon that assignment defendants Nos, 


l and 2 made themselves personally liable 
to the plaintiff. As defendants Nos. land 
2 never professed to have any right to 
promiesory-note on their own ace 
count as they never claimad to have 
advanced any money to defendant No. 3 the 
assignment was simply a declaration that 
instead of defendants Nos. 1 and 2 being 
the owners of the promissory-note it was 


the plaintiff who was the real pereon 


interested in recovering the money. 
Therefore, it can hardly be argued that 
by simply doing what was the right thing 
to do under the circumstances found by 


the Subordinate Judge in this case the 


defendants would be personally liable to 


-the plaintiff. 
As to the alternative claim against defend- 
‘ant No. 


3 the Subordinate. Judge has 
found that defendant No. 3 being a 
resident outside his jurisdiction and no 
part of cause of action having arisen 
within his jurisdiction he could not pass 
any decree against defendant No. 3. It is 
argued that defendants Nos. 1 and 2 acted 


‘as agents of defendant No.3, because they 


wrote a letter to the plaintiff and sent a 
telegram asking him to bring money as 


‘defendant No. 3 was pressing to enter into 


the transaction of the lease. It is urged 
that if defendants Nos. 1 and 2 were the 
agents of defendant No.3 then a part of 
the cause of action arose within the juris- 
diction of -the Court below. The matter, 
however, stands thus. 
asked defendants Nos. l and 2 to 
secure a lease from defendant No. 3 as 
on previous occasions defendants Nos. 1 and 
2 had secured leases for other persons of 
lands belonging to defendant No. 3 and 
in pursuance of that request defendants 
Nos. 1 and 2 were acting in the matter. It 
can hardly be said that defendants Nos. 1 
and'2 were acting as agents of defendant 
No. 3 in the matter of the loan. No part 
of the cause of action, therefore, arose 
within the jurisdiction of the Court below. 
An argument was advanced that by reason 
of the assignment the plaintiff was entitled 
to sue in the Oourt at Asansole because the 
assignment says that the money should 
be paid to the plaintiff at Asansole. No 
authority has been cited in support of the 
proposition that a creditor by an assign- 
ment to a person living at any other place 
can give the assignee the right to sue. in 
any Court where the assignee resides and 
in the absence of any such authority it 
seems to us to be rather 4 startling pro- 


~ 


The plaintiff . 


t 


~ 
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position to accept. On all these grounds 
the appealis dismissed with costs to be 
recovered only by defendants Noe. land 
2. Defendant No. 3 will bear his own costs 
‘in this Oourt. 
A Appeal dismissed. 
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‘CALCUTTA HIGH COURT. 
CRIMINAL Raeviston No. 835 or 1928, 
September 10, 1928. 
Present;——J ustice Sir Charu Ohundez Ghose 
Krt.,and Mr. Justice Jack. 


BAZLAR RAHMAN AND oraa@es—Accusend ` 


—PETITIONE88 
VETSUS 
EMPEROR~—Opposirs PARTY. 

Arms Act (XI of 1878) s. 9 (f)—'Possession, what 
constitutes——-Strangers present in house in which 
cartridges are discovered, liability of. 

“The petitioners who were Hindus were ‘found 
sitting in a Muhammadan 8 house on a chowki with 
two Muhammadans. The Police came to the house 
and on search found some cartridges in a parcel in 
a box under tha chowki. The petitioners were 
convicted along withjthe others on the finding that 
they were in possession of these cartridges. There 
was no proof that the petitioners were in actual 
possession ofthem or that they knew of their ex- 
istence : 

Held, that the conviction waa illegal. 


Messrs. Narendra Kumar Basu and Nasim 
Alt, for the Petitioners, . 

JSJUDGMENT.—1n this case the four 
petitioners have been convicted under s. 
19 (f) of Act XI of 1878 and sentenced to 
undergo rigorous imprisonment for six 
months each, | 

The prosecution case is that acting on 
certain information, some Police Officers 
under a Sub-Inspector and an Assistant 
Sub-Inspector raided a house in village 
Sailakandi, P. 8S. Muradnagar, and re- 
.covered among other things 15 cartridges 
from under a chowki on which the peti- 
tioners were sitting conversing together 
with two people who lived in the house 
and were also convicted in the case but 
Wiose case is not before us on revi-ion. 
They were Chand Miah and Keramat Ali, 
the two sons of the owner of the house, 
Two of the petitioners are Hindusand two 
are Muhammadans. When the Police 
Officers knocked at the door Keramat Ali 
came out of the doorand through the open 
door the Sub-Inspectorsaw those who were 
standing in the room throwing down some- 
thing from their person. Subsequent, on 
a search of the house these 15 cartridges 


i 
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box under the. 


| om = 


were:found in a parcel “in” .& 


chowki. ~ A : I, - 

The petitioners have been convicted on 

the finding that they were in possession 
The petitionere from 
the very first explained that they were 
residents of Oomilla which is about 20 
-‘miles-from the villagein which the house 
of the other personsis stituated and 
‘they explained that they had come there 
in orderto attend a musical party in-the 
village. 
- The only reason to suspect the peti- 
tioners of the knowledge of these (cart- 
ridges is the fact that they threw down 
something from their person just before 
the search took place, but the case against 
them rests merely on suspicion. . There 
is no proof that they were In possession 
of these cartridges or that they knew 
about the existence. of these cartridges. 
‘These cartridges may not have been placed 
there by them. There is no evidence 
that they even knew of their -existence 
and there was nothing incriminating 
in the articles which were found on the 
floor. ; 

In these circumstances, we do not think 
that the evidence is sufficient to bring. 
home their guilt against the petitioners 
and, therefore, the conviction and the 
sentences passed on them must be set 
aside and they will be acquitted. The 
petitioners, if they are on bail, will be dis- 
charged from their bail-bonds 

A. . Conviction set aside, 





CALCUTTA HIGH COURT. . 
APPEALS FROM APPELLATE Decasns 
Nos. 1338 AND 1339 oF 1926, - 

July 24, 1928. 
Presénit:—Mr. Justice Page and Mr. Justice 
; Mallik. 

DHIRENDRA NATH ROYAND oragrs— 
PLaINTIFF3—APPELLANTS, ; 
i versus 
Srimati BHABATARINI DEBI AND OTHERS 


= —DersnpANts—RegsPponpeEn ts. 

Landlord and tenant—Rent-—Indivisible tenancy 
with lump rental—Partial dispossession of tenant— 
Total suspension of rent. ` 

Where a tenancy is an indivisible one in which 
a lump sum is to be paid for rent in respect of 
the whole of the demised premises, if the land. 
lord interferes with the due enjoyment of the 
premises or any part thereof by his tenants by 
evicting them, there will be a total suspension of 
rent until that’ portion of the demised property 
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from which the ‘defendants have been evicted is 
restored to them, |p. 298, col. 2.] 


‘Appeal against a decree of the Lastrict 
Judge,Faridpur, dated the 11th of Fetruary, 
1926, reversing that of the Munsif at Farid- 
pur, dated the 2nd of May, 1921. 
`. Mr. Sarat Chandra Roy Chowdhuri,Babus 
Hemendra Chandra Sen and Surendra Nath 
Bose (Sr.),for the Appellants. 

Babus Jogesh Chandra Roy and Surendra 
Nath Das Gupta, for the Respondents. ’ 


JUDGMENT. l 

Page, J.—The two suits out of which 
these two appeals arise were brought by the 
plaintiffs who are now appellants to racover 
rent for the years 1319-1322, 1322-1325 io 
respect. of land let out by them <o the 
defendants under a kabuliyat of the 22nd 
Magh, 1278. There had been a previous suit 
between the parties to recover arrears of 
rent for the years 1309-1322, and in that suit 
an issue was raised and decided whether 
the rent was not wholly suspended by ~eason 
of the landlords having delibarately evicted 
the tenants from thres plots which were 
parcels of the land demised. In that-suit it 
was determined that by reason of ths deli- 
berate interference by the landlords with 
the tenants’ enjoyment of the demised 
premises the tenants were entitlec to a 
total suspension of the renf until the 
landlords restored them to possession of 
the plots from which they had been evicted. 
In the present suits the proceedings even- 
tually came before the High Oourt, and the 
question which the High Oourt kad to 
determine was whether the decision. in the 
previous suit was res judicata in the present 
suits. For the reasons which are set-out in 
that judgment their Lordships heid that 
the decision in the previous suit was not 
res judicata. But from a perusal cf the 
decision of the lower Appellate Court their 
Lordships came to the conclusion that the 
learned Judge had not paid su‘ticient 
attention to the decision in the earlisr rent 
suit, and that if he had regard to it his con- 
clusion might have been different, The case 
accordingly was remanded to the lower 
Appellate Court in order that the appeal 
should be re-considered in the light of the 
observations of the High Oourt. After 
remand the learned District Judge came to 
a conclusion adverse tothe landlords. He 
held that “the plaintiffs’ officer dispossess- 
ed the defendants of these plots and caused 
them. to be ploughed up.” The lsarned 
Judge further held that the conduct of the 
landlords throughout these proceadings 


had been malafide. - Indeed,. in the present- 
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suits which wore for rent in respect of the 
premises demised under this kabuliyat the 
landlords had omitted in their plaint to 
insert those three plots, and it was only at a 
later stage of the procesdings that these ' 
three plots were mentioned in the plaint as 
being part of the demised property. That 
DMission to mention these three plots for 
which the plaintiffs were receiving rents 
from the tenants of an adjoining mouja was 
regarded by the learned District Judge as 
mala fide conduct on the part of the 
plaintiffs, because at that time the plaintiffs 
were well aware of the proceedings which 
had taken place in the earlier rant suit. 
Weare of opinion that there was ample 
evidences to justify the finding of the lower 
Appellate Court that the plaintiffs had 
interfered deliberately with the enjoyment 
of the demised premises by their tenants,and . 
that the enjoyment of the tenancy by their 
tenants had materially been diminished. 


. Upon that finding the question which 


arises is whether the plaintiffs were 
entitled to obtdin rent in respect of any 
portion of the demised premises, or whether 
the tenants under the law were entitled to 
claim a suspension of the wholeofthe rent 
due under thekabuliyat. In my opinion, the 
law is quite clear. Wherethere isa tenancy 
and that tenancy is anindivisible one in 
which a lump-sum for rent is to be paid in 
respect of the whole of the demised pre- 
mises, if the landlord interferes with the 
due enjoyment, of the premises or any part 
thereof by his tenants, as in this case by 
evicting them therefrom, it is not open to 
the landlord te assert that any portion of 
the rent is payable in respect of any por- 
tion of the premises nfor in law in such 
circumstances every pice of the reut is 
payable out of every portion of the premises 
demised. There is a doctrine for which 
authority can be found, however, that in a 
mourashi mokarart kabuliyat such as the one 
in suit where it can be proved that certain 
portions of the rent are specifically assessed 
and appropriated to certain parcels of the 
demised land, andin respect ofa distinct 
parcel of which the rent is specified there is 
an eviction bythe landlord, the landlord is 
notwithstanding the 
eviction, his rent in respect of the other | 
portions of the land which are separately 

and specifically assessed for rent. It is 
unnecessary to express any opinion as to the 
soundness ofthat doctrine in this case for 
our decision will turn upon the provision of 
the kabuliyat of 1278. The learned Advocate 
forthe appellants has urged that froma 
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perusal of the-kabuliyat it is apparent that 
this is a case in which distinctrents are pay- 
able in respsct of two distinct Moujas, 
Satbaria and Jadabpur. We are unable to 
assent to that contention. It is true and 
obvious that at the top of the kabuliyat 
there is to be found a record of the jamas 
which had been payable in respect of the 
two Moujas Satbaria and Jadabpur. But 
there had been previous tenures in respect 
of those moujas, and it is apparent from the 
terms of the kabuliyat that it was intended 
by the parties that in respect of the proper- 
ties which were the subject-matter of the 
moujas there should be one indivisible 
tenancy in respect of which ona sum for 
rent should be payable in specified and 
periodical kists. Why then refer to the 
two separate moujas at all? For this reason, 
it appears from the kabuliyat itself that 
there were arrears of rent payable in respect 
of the previous tenures, and for the purpose 
of considering what the consolidated rent 
should be in respect of the new tenure to 
be created the details ofthe earlier jamas 
were inserted in the kabuliyat. To my 
mind it is clear beyond doubt or controversy 
from the kabuliyat itself that one indivisible 
tenancy was created in respect of which one 
lump sum should be paid forrent. In 
the kabuliyat certain exceptions and deduc- 
tions from the rent payable are set out, but 
there is no allocation of these deductions or 
any of them either to the one mouja or to 
the other. Yet if there were two distinct 
rents payable in respect of two distinct 
properties such a discrimination certainly 
would have been made. Again, the total 
rentis payable without reference to the pro- 


perties contained in the one’ jama or in the © 


other, and, moreover, itis stated that forany 
breach of any condition set out in the lease 
the landlords should be entitled to re-enter 
upon the demised premises as a whole, For 
instance, if there was a breach with respect 
to the boundaries of Satbaria not only would 
the landlord be entitled under the kabuliyat 
to re-enter upon Satbaria, but also upon 
Jadabpur. That, in my opinion, ia entirely 
inconsistent with the theory that this was a 
kabultyat under ‘which there were distinct 
rents spécified in respect of distinct parcels 
of the demised property. In my opinion; 
for the/reasons that I have given, amongst 
others,under thiskabuliyat there was created 
one entire tenure in respect of all the demis- 
ed ~ properties. Under those circum- 
stances, in my opinion, the ordinary rule 
will prevail, and there will be a total sus- 


pension of rent until that portion of the. 
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demised property from which the defend- 
ants had been evictedis restored to them. 
The learned Advocate for the appellants 


further urged that in this caseit was not 
, open to.the tenants to plead that they 


were entitled to any apportionment or 
suspension of rent because from 19807 
onwards they had taken no steps toregain 
possession of the land ‘ from which’ they 
were evicted. It is enough to state that 
this contention finds no place inthe grounds 
of appeal to this Court, and we are not 
disposed to allow the appellants to raise it 
at this stage of the proceedings. 

The result is that the decision of the 
learned District Judge is correct, and both 
the appeals are dismissed with costs, 

Malik, J.—I agree. 


A, Appeals dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2156 
oF 1926. eG 
August 23, 1928, 

Present: --Mr. Justice Page and Mr. 
Justice Mallik. 
JITENDRA NATH ROY—-PLAINTIFR 
_ —APPELLANT, 

VETSUS 
PROVAT CHANDRA KANJILAL 


AND OTHERS —DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 52, 179— - 
Permanent . tenure—Diluvion—Abatement of rent— 
Construction of contract. 

A tenant should not be deprived of the statutory 
right that is given to him by s.52 of the Bengal 
Tenancy Act unless the terms of the contract of 
tenancy are so clear that it is manifest that the 
parties intended to exclude the operation of the 
section. ; 

' Where the parties agreed that in. respect of g 
tenure there should be paid a fixed rent and that 


“the amount ofrent fixed should not be altered on 


any account or at any time: 

Held, that the tenant had contracted himself out 
of his right to claim the benefit of s. 52, Bengal 
Tenancy Act. 

Appeal from a decree of the Dis- 
trict Judge, Jessore, dated the Lith June, 
1926, ` ' 

‘Messrs. HM. D. Bose and Hemendra 
Chandra Sen, for the Appellant. 

Messrs. Radha Binode Pal and Jitendra 
Mohan Banerji, for the Respondents.. ` 

JUDGMENT. 

Page, J.—The suit is brought by ‘the 

landlord against the-tenure-holder of a` 
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mourshi mokarrari registered lease cen- 
tained in a patta and in a counater-part- 


kabuliyat, The claim is for arrears of rent 
from 1327 to 1320 B: 8. at the annal 
rent fixed in the kabuliyat, viz., Rs. 176 8415. 
The defence was. that the tenant was sn- 
titled to a diminution in the amount of 
renton account of diluvion and claimsad 
the benefitofs. 52 (B), Bengal Tenarcy 
Act. The plaintiff, on the other hard, 
relied upon 8. 179 of the Act which runs as 
follows: ; 

“Nothing in this Act shall be deemed to 
prevent a proprietor or a holder of a perma- 
nent tenure in a permanently settled area 
from granting a permanent mukarrari leese 
on any terms agreed on between him aad 
his tenant,” ; : 


Hs urges that under. the terms of te 


contract of the-.tenancy the tenant agred 
to pay as rent forthe lands demised asum 
of R3. 176-8-15 per year inany event. Now 
the tenant is entitled to the benefit of 8.52 


unless he has contracted to the contrary. - 


In my opinion unless the terms of the ccn- 
tract in question are so clear that it is 
manifest th3t the parties intended to ex- 
clude the -operation of s. 52 the tenant 
ought not to be excluded from the statu- 
tory right that is given him under that 
section. In each case the question turns 
upon thetrue construction of the terms of 
the, contract of tenancy. In the present 
case:a selami of Rs. 300 was paid by tae 
` tenant and in consideration of the selami 
“and the rent it is stated that : T 
“Tne landlordshave settled with ustae 
land described with the boundaries givenia 
schedule Ka below in kayemz dar-mouracht 
right fixing the yearly jama at Rs. 176 8-15 


and we-of our fres will do execute ‘this. 


kabuliyat on the.fullowing conditions :— 
- (1) For the aforesaid lands in schedule 
Ka we- shall pay- Rs. 178-8-I5-a3 rent. The 


amount of reut shall not be.more or less at 


any timeonany account. . 

_ (4) [bat the time of the measurement aay 
land in excess of those‘in -schedule Ka >be 
found to be in our possession then weshall 
give up the saidland to you without aay 
objection; es 7 
_ (5) If any portion of the lands of this 


jama be acquired by Cloverament or Dis- 


trict Board or Union Committee or by any. 


Company then you and we shall get com- 
pensation according to law. For this ve 


shall not be able to get any abatemontof 


ri r 


the rent fixed. i ` 


|” Is is upon a consideration of those pro- - 
visions -in the contract that the ‘issue’ of - 
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this appeal depsands., For the tenant it is. 
urged that special. stress is laid in the 
contract upon the quantum of. the lands 
demised and the area for which the fixed - 
rantis payable. Dr. Pal has urged us to 
read the first clause as though the fixed . 
rent was in respect of the whole of the 
area mentioned in schedule Ka butif any 
portion of the area ceased to be rent paying 
there should be a proportionate abatement. 
I am unable to accede to that contention. 
To my mind the language in which cl, (1) 
is couched is too strong for the tenants, 
and I can see no escape from the conclusion 
that the parties contracted that in respect 
of this tenure there should be paid a fixed 
rent of Rs. 176-8-15 and that the amount 
of rent fixed should not be altered at any 
time or on any account, It may. be that. 
the contract so construed may work (as 
circumstances may drise) in faycur either 
of the landlord or of thse tenant. In the 
present case the tenant has proved to the 
Batisfaction of the Oourt of Appeal below 
that a large proportion of the lands men- 


_ tioned in schedule Ka hava become diluviat- 


ed and it is pointed out that in the circum- 
stances disaster may befall-the -tenant if 
he is called upon to fulfil the terms of el. 
(1). Sitting in this place, huwaver, we 
have to administer the law as we find it, 
and construe a contract suchas this accord- 
ing to the plain meaning of the terms into 


‘which the parties have entered. In my- 


opinion, itis clear upon a true construction . 
of this contract thatthe defence based upon 
s. 92 was not open to the tenant in the 
suit brought for rent by the plaintif. 


The result is that the decree of the 
Court of Appeal below must be sat aside, | 
anda decree passed in favour of tha plaia- 
tiff for arrears of reat for four years, i. e., 
from 1327 to 1330 B. 8S. at the contract 
rate of Rs, 176-s-15 with costs in all 
Courts. 4 i 


Mallik, J.—I agree, i t 
A. l Decree set aside; - 


Š 
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CALCUTTA HIGH COURT. 
URIMINAL Revision No. 800 or 1928. 
February 18, 1929. 
Present:—Justice Sir Philip Lindsay 

Buckland, Kr., 
On difference of opinion between 
Mr. Justice Mukerji and Mr. 
Justice Graham, 
` January 7, 1929. 

Tas SUPERINTENDENT AND 
REMEMBRANOER or LEGAL AFFAIRS, 
BENGAL—Appiicanr 

VETSUS- 
JNANENDRA NATH GHOSH alias 
JNAN GHOSE—Acouszp. 

Criminal Procedure Code (Act V of 1898), ss. 271 
(2), 439 (6)—Accused convicted on plea of guiliy— 
Notice for enhancement of sentence-—Accused’s right 
to show cause against conviction —'Convicticn’, mean- 
ing of. 

Held, Per Buckland, J. agreeing with Graham, J. 

(Mukerji, J., contra.)\—Where an accused person has 
been convicted on his own plea of guilty, he is not 
entitled, on notice being issued to him under s. 439 
(2), Oriminal Procedure Code, for showing cause 
against enhancement of sentence, to go behind the 
plea of guilty as a confession of the facts charged 
or to withdraw his plea. [p. 304, col. 2.) 
_ Per Buckland, J.—The word ‘conviction’ is usèd 
in the Criminal Procedure Code, in the sense of 
verdict as well as in the sense of conviction by 
the Court and in order to know the sense in which 
the word is used in 5,439 (6), Oriminal Procedure 
Code, in its application to any particular case it is 
ceria na to erguire what has happened. |p. 304, 
col. 1. 

Per Mukerji, J—An accused person, when called 
upon to show cause why his sentence should not 
be enhanced, has the right to show cause against 
his conviction even where he has been convicted on 
his own plea of guilty.” [p. 302, col. 1.] 

Oriminal revision against an order of the 
Additional Sessions Judge, 24-Parganas, 
dated the Sth June, 1928. 


JUDGMENT. 


een 


Mukerji, J.—Accused No. 1 Jnanendra: 


Nath Ghosh alias Jnan Ghoshwas convicted 
under s. 493, Indian Penal Code,and sentenc- 
ed.to be detained tillthe rising of the Court 
and to pay a fine of Rs. 500 or in default to 
undergo rigorous imprisonment for six 
months and the accused No. 2° wasconvicted 
under ss.493-109, Indian Penal Gode,and sen- 
tenced to pay a fine of Rs. 50, or in default 
to undergo rigorous imprisonment for three 
months. They were convicted and sentenced 
as aforesaid by an Additional Sessions 
Judge of the 24-Parganas on the 5th June, 
1928. The Superintendent and Remem- 


’ brancer of Legal Affairs then moved this 


Court for enhancement of the sentences 
passed upon the said two accused persons 
and originally the Rule was issued. as 
against koth of them to show cause why 
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their sentences should not be enhanced: 
Subsequently it was mentioned to the Court 
that the accused No. 2 could not be found 
and upon thatthe Rule as against accused 
No. 1 only was allowed to be proceeded with. 
It has now been heard by us in so far as 
it concerns that accused person. = 3 

I do not consider it necessary to set out 
the facts alleged on behalt of the pro- 
secution upon which the charges on 
which the accused persons were 
committed to the Oourt of Session were 
framed, It is -sufficientto say that the 
sentences passed on the accussd persons are 
on the face of them far too lenient. At the 
same time I find it impossible to enhance 
the sentences upon the materials such as 
they are on the record. To explain what 
I mean I shall have to set out a few facts. 

The order-sheet of the Court of the Judge 
shows that on the charges against the two. 


accused being read out and explained to’ 


them they pleaded ‘guilty’ and they were 
convicted on their own plea. As reason for 
the sentence that he passed the Judge has 
recorded: “In consideration of the inability 
of the prosecution to produce the ‘girl who: 
according to the Public Prosecutor is the 
only important witness in the case and the 
circumstances of the case, I deal with ‘them. 
leniently.” One thing is clear beyond 
deubt and that is this that without the 
girl’s evidence the case could not go on, but 
beyond that I am not at all clear as to what 
actually took place. It may be that'though 
the girl was not available, the prosecution 
were. ready to goon with the trial by 

adducing the deposition of the 
girl taken before the Committing Magis- 
trate as evidence at the 


ed in order to bring the case under s. 33 of: 
the Evidence Act; or it may be that the 
prosecution were not in a position to proa: 
ceed with the trial at all, because the girl 
was absent. On this point there is no affidavit 
on either side; and I am not at all sure that 
it is not one of those cases in which the’ 
accused pleads guilty to the charge in the 


hope of being leniently dealt with, the 


Public-Prosecutor not pressing for severe: 
sentences, <All this, however, is only of 
minor importance. 

Now, asfar as I could understand the 
arguments adduced on behelf of the Crown 
they are to the effect that the plea of 
‘guilty’ should -be taken to conclude the 
accused altogether so that taking the facts 
alleged against the ‘accused by “the pros 
secution we should consider what is the 


trial after: 
proving the facts necessary to be establish~ 
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proper sentence to be passed. This, in my 
opinion, is a wholly mistaken view of ihe 
situation. The plea of ‘guilty’ isa plea to 
the charge and does not necessarily amount 
to a confession of all the facts alleged. The 
Court is not bound to, but it may, conrict 
the accused on his plea (vide s. 271 (2), 
Criminal Procedure Code). The plea oper- 
‘ates as a bar, in certain cases, to she 
preferring of an appeal except as to she 
extent and legality of the sentence (vide s. 


412, Criminal Procedure Code). By analogy: 


with and also as a necessary consequence of 
the bar as regards appeals, a plea of guilty 
. will perhaps also stand in the accused’s way 
in the matter of a revision which he may 
seek for. But when called upon to slow 
cause why his sentence should not be 
enhanced, the accused has the right to sLow 


cause against his conviction (8. 439 (6), Gri- 


minal’ Procedure Gode). This sub-seetion 
does not make any exception as regards the 
case of a person who has been convicted on 
his own plea. I donot find anything in she 
words of this .sub-seetion which would 
warrant an interpetation that the accused 
while showing cause against his conviction 
is to be held down te his plea of ‘guilty. 
The game result would follow if we œn- 
sider the true nature of a proceeding for 
enhancement of sentence. In such a pro- 
ceeding the Crown takes up the posifion 
that the sentence originally passed is to be 
vacated and a new and proper sentence 18 
| to be passed: it cannot be that a second sen- 
tence in addition to the original one is to 


be ' passed; because for one offence 
the law can punish the accused 
but once. When the Court in suon a 


proceeding is considering what is the prcper 


sentence to be passed the accused is in the’ 


position of a person who has pleaded guilty 
end convicted but not yet sentenced, Under 
the English Law at.such a stage the 
accused is entitled to withdraw his ples of 
guilty and enter 4 plea of ‘not guilty 
though be cannot do so after sentence; F. v. 
Sell (1), R. v. Clouter (2), R. v. Plummer (3). 
The technicalities of a plea under ithe 
English procedure may not apply in all 
their details to the system here, but thisis 
a broad principle which, so long as there 
is nothing in our Code militating agains: it, 
is, in my judgment, applicable to -his 
country as well, The accused No. 1 inthe 


n¢case in showing cause through his 
Play (1840) 9 Car. & P. 346; 113 E. R. 863. 
(2) (1859) 8 Cox. O. 0. 237. E 
(3) (1902) 2 K; B. 339; 71 L.J, K. B. 805; 66 J. P. 
p47: 86 L. T. 836; 18 T.L. R. 659; 51 W.R. 187; 20 


pox. g. 0, 2483. 


BUPT & RMBR, L. A, BENGAL V. JINANENBRA NATH, 


119 I. ©. 1929 


Advocate says thathis conviction is not right 
which means that his client is not guilty. 

Nextly, as has been repeatedly said in 
numerous decisions in Indian Courts, 
enhancement of sentence is a very serious 


thing and so in considering the question ` 


whether asentence should be enhanced or 
not the Court must know all the facts and 
circumstances ofthe case. Uncross-examin- 
ed testimony of the . prosecution 
witnesses givenin the Oourt of the Oom- 
mitting Magistrate can hardly be taken to 
suffice for the purpose. Such evidence was- 
not the evidence at the trial, and indeed 
the learned Advocate for the accused 
No, 8 has asked us not to treat the deposi- 
tions as evidence. 

For all these reasons I am of opinion that 
the proper order to pass is to make the 
Rule absolute in the following way, namely, 
to sst aside the conviction of the accused 
No. Land to direct that notwithstanding 
his plea he should be regularly tried, and if 
convicted properly sentenced. 

Graham; J.—In thiscasea Rule was 
issued upon the accused (now opposite party) 
to show cause why the sentence passed 
upon him should not be enhanced. 

The. facts are shortly these: The opposite 
party Jnan Ghose, and a Nepali woman 
named Padam Kumari were tried before 
the Additional Sessions Judge of the 24- 
Pargannas and a Jury on charges against . 
the former under s. 493, Indian Penal Oode, 
and against the latter under s. 493/109, 
Indian Penal Code. Padam Kumari is, it 
is said, in Nepal and notice could not. be 
served on her. < 

The case for the prosecution was that the 
accused Padam Kumari had brought from 
Nepal a girl named Chitra Kumari 
aged about 14 years on the represen- 
tation that she would obtain for her a 


, wealthy and suitable husband; that after 


keeping tha girl with her for some timein 
Oaleutta she introduced the accused Jnan 
Ghose asawealthy suitor, and that there- 
after these two persons took the girl tog 
house at Salkea where a sham marriage 
ceremony was gone through, that in fact 
there was no real ceremony of marriage, and 
that certain things were done, e. g., taking a 
photograph, exchange of garlands, and 
singing by the parties, so as to deceive the 
girl into the belief that marriage had been: 
performed. Thereafter sexual intercourse 


is alleged to have taken place between Jnan ` 


Ghose and the girl Chitra. 
At the Sessions trial both the accused 
pleaded guilty to the charges and the 
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Additional Sessions fJudge accordingly 
convicted them thereon and sentenced the 
accused Jnan Ghose to be detained till the 
“rising of the Court and to pay a ine of 
Rs. 500 or in default to six months’ rigorous 
imprisonment, while the accused Padam 
Kumari was sentenced to be detained till 
the rising of the Court and to pay a fine of 
Rs. 50, or in default te rigorous imprison- 
ment for three months, Thereafter the peti- 
tioner, the Superintendent and Remembr- 
ancer of Legal Affairs, applied for and 
obtained this Rule. l 

The question is whether any case has 
been made out for interference. There can 
be no doubt in my opinion that the sen- 
tences inflicted (we are concerned, however, 
now with the case of Jnan Ghose only) are 
wholly inadequate for an offence of this 
description. There are one or two matters, 
however, which require consideration. ‘The 
first of there is as to the effect of sub-s.6 ofs. 
439, Criminal Procedure Code where there is 
a plea of guilty. That sub-section reads as 
follows ? “Notwithstanding anything con- 


tained in this section, any convicted person - 


to whom an opportunity has been given 
under sub-s. (2) of showing causs why his 
. sentence should not be enhanced shall, in 
showing cause, be entitled also to show cause 
against his conviction,” 

In my opinion this proviso, for it is in the 
nature of a proviso,can have no application 
where there is a plea of guilty, since that, as 
it seems to me, concludes the matter, and it is 
not possible to go behind such a plea. The 
only circumstance in which it would, I think, 
be open to an accused to go behind the 
pleaand re-open the matter of his conviction 
would be where, he could show that there 
was some mistake in recording the plea, and 
that he did not in fact plead guilty. No 
allegation of the kind is made here. That 
. being so we must, I think, proceed on the 
basis that it was properly recorded, and 
means what it says, viz., that the accused 
acknowledged his guilt. 

In this connection reference may be made 
to s. 412 of the Code which lays down that 
where an accused person has pleaded guilty 
and has been convicted by a Court of Session 
or any Presidency Magistrate or Magistrate 
of the First Class on such plea there shall be 
no appeal except as to the extent or legality 
of the sentence, In view of this section it can- 


not, I think, be held that an accused who has, 
pleaded guilty is entitled under sub-s, 6ofs, . 


439 to “show cause against his conviction.” 
Those words are, as itseems to me, applica- 
ple only where the-accused has been convict- 
ed on the evidence, and in that case and that 
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case only he is entitled to. show that the 
conviction is wrong either upon the facts, 


- or through some error of law. 


In the circumstances of the present case 
the petitioner having pleaded guilty the . 
only question which, in my judgment, arises 
is whether the sentence is adequate or not. 
Speaking for myself I should not be dispos- 
ed to interfere if the sentence inflicted could. 
be considered to be in any way appropriate. 
It appearsto me,however, to be altogether in- 


adequate. In my opinion, therefore, the Rule 


should be made absolute and I would set 
aside the sentence and direct that in lieu 
thereof the accused Jnan Ghose should 
suffer rigorous imprisonment for three years 
while maintaining the sentence of fine. 

On account ofthis difference of opinion the 
case came before Mr. Justice Buckland who 
delivered the following judgment. 

Mr. Anil Chandra Roy Chowdhury, for 
the Crown. ; 

Messrs. Langford James and Satindra 
Nath Mukherjee, for the Accused. 

JUDGMENT.—This isa Rule calling 
upon the two accused to show cause why the 
sentence passed upon them should not be 
enhanced. Jnanendra Nath Ghose has been 
convicted by the Additional Sessions Judge 
of the 24-Parganas upon his plea of guilty 
and sentenced under s. 493, Indian Penal 
Oode, to be detained till the rising of the 
Court and to paya fine of Rs. 500 or in 
default to undergo rigorous iniprisonment 
for six months. The Rule has not been 


. proceeded with against the other accused as 


she could not be found. Owing to a differ- 
ence of opinion between my learned brothers 
Mukerji and Graham, JJ., the case has been 
laid before me under s. 429, Criminal 
Procedure Code. 
The case for the prosecution was that 4 
girl of about 14 years of age named Chitra 
Kumari was brought from Nepal by the 
accused Padam Kumari on the representa- 
tion that she would obtain a suitable hus- 
band for her. After keeping the girl for some 
time Padam Kumari introduced Jnanendra 
Nath Ghose By a ceremony of mock 
marriage which was  gonethrough at 
Salkea the girl was led to believe that she 
was married to Jnanendra Nath Ghose and 
sexual intercourse is said to have followed. 
Section 439 (6) of the Code of Criminal 
Procedure provides that any convicted per- 
son to whom an opportunity has been given 
of showing cause why his sentence should 
not be enhanced shall in showing cause, be 
entitled also to show cause against his convic- 
tion. The accused has appeared through 
his Advocate both before my learned bres 


| 


po 3 
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thersand atthe hearing before myself for 
the purpose of so showing cause, and ib is 
claimed that by virtue of the right which the 
section gives him he may withdraw his plea 
of guilty notwithstanding that on an appeal 
by himself he would, by reason of s. 412, 
only be permitted to question the extent 
or legality of the sentence. 

- It does not suffice, in my opinion, in order 
to ascertain what are the rights under s. 439 
(6) of a convicted person who has pleaded 
guilty, to refer to s, 41% and to-contend that 
by virtue of the section he has rights 
which are denied him by the earlier section, 
A more correct way to arrive at a solution 
of the question is to determine meaning of 
the word. ‘conviction’ in its application to 
the circumstances of the case, 

It has been said that at Common Law 
in strectness a conviction consists of 
verdict, judgment and sentence (Arch- 
bold’s Orime Pleading, 27th Edition 247). 
The word is undoubtedly verbum ac- 
quivocum. It is sometimes used as mean- 
ing the verdict of a Jury and at other 
times in its more strictly legal sense for the 
sentence of the Court [Burgess v. Boetefeur 
(4); Thus though a prisoner may be said to 
have been convicted by the Jury, a more 
correct legal phraseology requires this to be 
expressed by saying that he has been 
convicted by the Court upon the verdict of 
theJury. Also he may be convicted by the 
Court upon his own plea of guilty. 

The Criminal Procedure Code uses the 
word in both senses. For instance, in 
s. 307 (3) it refers to an “offence of which the 
Jury could have convicted him upon the 
charge framed and placed before it,” while 
s. 271 (2) provides that if the accused pleads 
guilty the plea shall be recorded and he 

-may be convicted thereon. It is unneces- 
sary to multiply instances of which many 
cin be found in the Statute, 

In order to-know the sense in which the 
word is usad in s, 439 (6) in its application 
to any particular case it is necessary to en- 
quire what has happened. In this case-the 
accused was convicted under s. 271 (2) on 
his own plea of guilty, and that being so 

“the conviction against which he may show 
cause is the conviction by the Court, that is 
40 say, the judgment of the Court: which 
sentenced: him. Against that conviction 
he may show cause. I apprehend by, for in- 
stance, contending that there was some de- 
fect in -the proceedings or that the facts to 
which he confessed hy his plea of guilty do 


(4 (1844) 7 Man, & G. 481; 8 Scott. (x. jz.) 194; 13 
L, J. M, ©, 122; 8 dur, 62]; 66 R, R. 738; 135 E, Re 103, 
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not amount to dn offenée or the offence af 
which he has been convicted, Æ. v. Brown 
(5). That, however, is notthe casehereand I 
make no attempt to say that might be allow- 
edin other circumstances. [am,however,clear 
that he cannot go behind his plea of guilty- 
as a confession of the facts charged. Nor 
is he entitled to withdraw his plea. As I 
have endeavoured to show the meaning of 


the word “conviction” in the section in its `- 


relation to this case limits the accused to 
impugning the judgment of the Court. In- 
deed, the withdrawal of a plea of guilty is a 
totally different matter. Actually there is 
no provision in the Oriminal Procedure 
Code which allows that to be done though 
I have no doubt that the Oourt would per- 
mit itina proper case. The English autho- 
rities, moreover, agree that the leave of the 
Court is required and that such leave can- 
not be given after sentence, that is judg- 
ment, has been pronounced. R. v. Clouter 
(2), R. v. Sell (1) and &. v. Plummer (3). 

In this-case the accused has been sentenc- 
ed and the sole question to be considered is 
the propriety of the judgment of the Court 
which sentenced him. From the accused's 
standpoint that may involve consideration 
of the question whether the Oourt was 
entitled in law to pass such sentence upon 
him, but no such point has been taken om 
his behalf. From the standpoint of the 
Orown the question is whether the sentence 
is sufficient, 

My learned brothers, though they have had: 
the misfortune to differ, are at one in their 
view of the sentence passed, which they 
describe as far too lenient and as altogether 
inadequate. This view { share. The learn: 
ed Sessions Judge has said that in consi- 
deration of, in addition to the circumstances 
of the case, the inability of the prosecution 
to produce the girl, who according to the 
Public Prosecutor was the only important 
witness in the case, he dealt leniently with 
the accused. I am unable to understand 
that this can affect the quantum of sentence 
though a plea of guilty will generally in- 
fluence the Court. | 

The Rule will be made absolute: the sen- 
tence will be set aside and I order that Jnane- 
ndra Nath Ghose alias Jnan Ghose dolunder- 
go eighteen months’ rigorous imprisonment 
and pay a fine of Rs, §00 andin default of 
payment that he shall undergo rigorous im- 
prisonment for a further term of sixmonths, 


A. Rule made absolute, 
(5) (1890) 24 Q. B.D. 357; 59L. J. EM. O. 47; 61 
L.T, 594; 38 W.R. 95; 16 OoxC, O. 715; 54 J, P. 
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MADRAS HIGH COURT. 
APPEaLs Nos. 2432 AaD Z4u oF 1922. 
February 1, 1929. 

‘Present :—Mr. Jussice Ramesam and 

Mr. Justice Venkatasubba Rao. . 
Tue SEORETARY or STATE ros INDIA 
iN COUNOIL kEPRESENTED BY 
Tas COLLEOTOR or KISTNA, 
MASULIPATAM—Dzrgnpant— 
APPELLANT | 
versus ` 
Sree Rajah VASIREDDI SRI 
CHENDRA MOULESWARA 
PRASADA BAHADUR ZEMINDAR 
GARU AND OTHERS — PLAINTISES AND 


DEFENLANTs— RESPONDENTS 

Inam-~Pre-setilement or post settlement—Karnam's 
inam in zemindari, whether for publictor private 
services—Resumption, . power of, whether vests in 
Government or zemindar—Permanent Settlement in 
Madras—Madras Regulation (XXV of 1802)—Regula- 
tion (XXIX of J802)—Kegulation (NANI of 1602), 
scope and effect of, in respect of service inam, lands— 
Madras Proprietary Estates Village Service Act (II 
of 1894), s. 17. 

Where certain villages ina zemindari were grant- 


ed for karnam service prior tol 1802 and were- 
p žk 


excluded from the assets of the zemindari at the 
time of the Permanent Settlement and were after- 
wards continued by the Government : 

Held, that they could be properly enfranchised 
under the Madras Proprietary Estates Village Service 
Act and the zemindar had no right' of resuming the 
inam for failure to do service to him. 'p, 310, col. 2 ] 

All lakhira; lands including village service lands 
must be regarded without any exception as having 
been excluded from the scope of the Permanent 
pe eta under Regulation XXV of 1802. [p. 309, 
col, 2,1 

Lands held on private service on condition of 
being resumed on failure,to render service or when 
the service becomes ‘unnecessary ought not to be 
regarded as alienated lands within the meaning of 
“the Madras Regulation XXXI of 1802. [ibid.] 


The karnam's office ina zemindari is nota private 
one but a public one. ‘|p. 311, col. 2)  ' 

In ascertaining whether such an off.ce is a public 
or private one the point isnot whether the karnams 


did not render private service tothe zemindari but 


whether they did not also render public service 


' and were not mainly public servants. [abad] 


The conduct of the Government in allowing . 


karnam offices and emoluments to remain from lsu2 
up to 18¥4 amounted to ‘continuing’ the office of 
karnam within the meaning of s. 17 and even if an 
overt act were necessary, the passing of Regulation 
XXIX itself is such an overt act. |p. 310, col. 2.] 

Per Venkatasubba Rao, J.—W hile in regard to 
private service inams, the zemindar has the right 
of resumption, in regard to village service inams, 
they are resumable by the Government. [p. 312, col. 


The term, ‘lakhiray in s,4 of Regulation XXV 
of 1802 cannot be construed in the light of the 
instructions issued to various Oollectors as a pre- 
a tothe Permanent Settlement, [p. 313, col. 
The instructions which outlined the intended 
policy of the Government, were issued to the 
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Collectors not that they might affect the Permanent 
Settlement but might merely prepare and forward 


the necessary material. [p. 314, col. 1.5 . 
Per Ramesam, J.— By ‘Village Saderwary 19 meant 


the income from the village service lands. [p. 307, col. 
2 


The term 'khira) means revenue or assessment 
and ‘lakhiraj’ means exempt from revenue. (p. 308, col. 


L. 

Appeals against the decrees of the Court 
of the Subordinate Judge, Bezwada, in O. 
S. Nos. 26 and 27 of 1920. 

The Government Pleader, for the Appel- 
lant. i 

The Advocate-General and Messrs. A. 
Venkatachalam and P. Satyanarayana Rao, 


for the Respondents. 


JUDGMENT. 

Ramesam, J.—These appeals arise 
out of suits filed by the zemindar of Ohin- 
talapativantu, also called Mukthyala, against 
the Secretary of State for India praying for 
a decree establishing the plaintiff's right 
of resumption over the suit lands, for 
possession and for loss of profits. The Ist 
defendant is the Secretary of State. The 
2nd defendant is the karnam of the suit 
village in eachof the cases. The questions 
of fact and law arising in both suits are 
similar. They were tried together in the 
lower Court and also heard together here. 
For convenience, I shall refer to one of the 
suits throughout this judgment, namely, 0. 
S. No. 27 of 1920, the subject of Appeal 
No. 245 of 1922, relating to the village of 
Peddavaram. The plaintiff's case is that 
the suitland was granted by the plaintiff's 
ancestors to the ancestors of defendants 
Nos. 2to 4 subsequent to the Permanent. 
settlement as service tnam on condition 
of rendering private service, namely, to 
work as gumasthas, to write the private 
accounts and renderother private work, and 
on condition that the lands may be resum- 
ed on failure to render service. The suit 
lands were enfranchised by the Inam 
Deputy Oollector under s, 17 of Madras 
Act of Il of 1894in the year 1909. Ever 
since defendants Nos. 2 to 4 have ceased to 
render service to the zemindar. From the 
year 1911, the defendants are paying quit 
rent to the Government, The plaintiff 
passed an order assuming the lands and 
calling upon the defendants to deliver 
possession to him and as he did not obtain 
possession, the present suit was filed on 
the rst March, 1920. The lst defendant 
contended that the suit lands were pre- 
settlement grants excluded from the assets 
of the zemindari at the time of the Perma- 
nent Settlement and afterwards continued 


& 
m 
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by the Government, -They were rigatly 
~ enfranchised under Madras Act, IT of 1594. 


He also: pleaded that the suit is barred. by 
.- limitation.. The-Subordinate. Judge dec- 


‘reed the plaintifi’s. suit. -He found thatthe 


'_ plaintif has not made. out the specific 


ease attempted to be proved by him, name- . 


: ly, that they were granted by plaintifi’s an- 
. cestors in Fasiti 1244, He found that the 
. sult lands were granted prior tothe Per- 
- manent Settlentent but he also found chat 

they were granted for private services and 
~ not for public services ‘and, therefore, that 
they were not excluded from the zemiicar2 
at the time of the Settlement. He found 
on issue No. 4 that the lands were not con- 
tinued by the Government and that: the 


< provisions of Act II of 1894, did not aply.. 


“ Hé, therefore, held that the plaintif is 
entitled to resume the lands. 

` found on‘the 3rd issue that the suit isnot 

: barred by limitation. He, therefore, cec- 

‘.reed the plaintiff's suit. The Ist defend- 

- ant, the Secretary of State, appeals. 

‘ In appeal, the question whether the laada 


'. were granted prior tothe settlement or not : 


` was again fully argued as the responcent 
. would not accept the Subordinate Judge's 
. finding. On this point, I see no reascr to 

differ from the finding ofthe Subordirate 
. Judge. First we have got Ex. XII. It 


..purports . to be a register of karnams' 


. for .Ohintalapativantu, A list of vil- 
‘ lages is given and for each village, 
‘ the karnams originally fixed 
~. mentioned, when the number of 
. families for each karnam, the number oi per- 


. sons in each family, the extent of the tram 


.. lands and the income from them togetner 
i. with the allowances which the karnems 


. were getting from the village. merchant,’ 


. the village weaver, the village cotton gin- 
- ner and from the shepherd according to 


‘the usage prevailing in those days. It isa - 


, very old document, the genuineness of which 
. there is no reason to suspect. In appzal, 
<“ the respondent objects to its admissibility 
. on the ground that.it does not bear sny 
„= signature. It -does not appear that any ob- 
` jection wastaken to its admission: before 
_: the Subordinate Judge. But howevez it 

may be, thecontents‘of Ex. XII also ap* 
| pear in another document, Ex, XXVII d), 

Exhibit All is probably the account on 
which Ex. XXVII was based. Exhibit 
XXVIII (d) is very clear that there was a 

karnam for the village of Peddavazam 
. whose house-name’ was Pabbaraju which is 
. the house name of defendants Nos.2t 4 
,uow, and that be-had -one-khatht..of-inam 
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lands. We next go to Ex. XXII of the 
year 1848. | 

This is for the village of Kisara. It 
shows 1 1:3? kathis as the karnam’s land. 
Then there is a note. - 

“The eritire inams continue prior to Fash 
1212. Ifthe Sircar should in future make 
an enquiry andifit be proved that the 
Derimila inams were entered under mams 
prior to Fasli 1212, we should be deprived 
of our Mivasi and we would abide by the 
penalty imposed by the Strcar,” | ae! 

The karnam is here stating bis willing- 
ness to submit to any punishment if on en- 
quiry his’ statement turns out to be un- 


true. -Then we have got Ex. XXIII which , 


is an account for Paddavaram of the years 
1846 to 1848. lt is anaccount of the nams 
ofthe village. The first 14° items are 
Dumbala or rent free inams. From the 
15th onwards we have got village service 
_inams.and item 16 shows a Pabbaraju man 
as the karnam andthe extent is given asl 
kathi andodd. In the column which is 
‘headed “By whom these vasathis are 
paid”, the entry is “Before Hasti 1212, 
many years back this was granted to the 
karnams, Thethen rulers have granted 
the same.” Under the column ““to whom 
paid”, Pabbaraju Vari family is entered, 
Under the column “ when giyen” we have 
. got this entry—‘Asthis karanikam manyam 
has been granted many years before Fast 


1212, the date isnot known.” Under the © 


heading ` “ Why giver”, the entry is ‘given 
-for the service of karnam’. Under’ the 
heading, “particulars.as regards the 
sarinads for these inams”" we have this en- 
try; “ As this isa village inam granted 
for -the service of karnam, this is mention- 
ed in jamabandi dowle but there are no 
other documents.” . Under the heading 
“ The names of persons who are enjoying 
` the inams at present—”, 


“their age. Under the ‘heading, “ the pur- 
pose ofthe inam and howit 1s being car- 
tied out”, we have “Granted for the'ser- 
- vice of karnam ; the said service is being 
attended to and the income enjoyed by us. 
“Another document is Hix. Y which is an 
-Inam Register. One portion relates to 
Paddavaram and the other portion relates 
to Kishara. Under Peddavaram, the karnam 
land ib mentioned ‘the present extent being 
acres 14, 21, the old extent 1 kathi and odd, 
thus corroborating the other documents. 
There isa note—". “Granted before Pers 
= manent Settlement.” -..Wehave got similar 
.. entries for Kisara, -The Government have 


the members of . 
the -Pabbaraju family are mentioned with 


lai 


4 
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“now filedin appealtwo documents which 


were the basis of Ex. Y. We have admit- 
ted “them with reference to the affidavit 
filed in support of.the petition and there 
cannot be the smallest doubt as to their 
genuineness. They may be exhibited as Exs. 
XXVIII and XXVIII (a), Exhibit XXVUL 
shows the karnam’sinam for Peddavaram 
as 14 acres 6: cents that itis a sarva inam 
that is, not subject to any assessment 
andzthat it is not known when and by whom 
if was given and obviously this meant it 
was so long ago,—and -the details of the 


` Pabbaraju and family are ‘given under 


“the column relating to the persons in en- 


joyment. One entry shows how it was 


. described in the accounts’ of Fasli 1245, 


The other document is for Kisara. The 
extent is given as acres 14°68,- The old 
extent in Fasli 1245 is given asl kathi 


and odd. In the year 1872, the zemindari 


which had been under the management of 
the Government -was restored to the 
zemindar and because apparently it was 


noted in the accounts that were being, 


handed over that the inams enjoyed by the 
karnams were public service inams exclud- 
ed atthe time oftne Permanent Settle- 
ment, the zemindar seems to have object- 


-ed tothis and applied by three yadasts 


for an alteration of the description. The 
report of the Head Assistant Collector, Mr. 
Oampbell, is Ex. XXV. The karnams then 
supported the zemindar and made state- 
ments accordingly, Ex. H series. Exhibits 


CH3 and H-13 relate to the suit villages 


but the Head Assistant Collector disbeliev- 
ed these statements as interested state- 
ments and found that they were granted 
prior to the Permanent Settlement. Hxhi- 
bit XXIV “is the proceedings of the Inam 
Deputy Collector ordering the resumption 
of these wzams on the ground that they 
were excluded from the zemindari at the 
time of the settlement, He refers to Mr. 


_Oampbell’s report of 1872, (Ex. XXV) the 


statements ofthe karnams then made say- 


_ ing thatthe lands were granted in Fasli 


1244, and other documents, and finds 


. that the Government was entitled to resume 


‘them. The title-deed was actually issued 


in 1909. Itmay be observed here that the 
suit is just one day within 12° years from 
the date of Ex. XXIV. It almost suggests 
that the zemindar had not much faith in 
his case. -However that may be,it seems 
to me, that itis impossibile to get over 
Ex. XXVII (d) and looking at the extent 
of 4 katht.and odd, the karnam's. inams 
mentioned inall the later documents must 


-This wasin a- printed form. 
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be to karnam’s inams ‘mentioned in’ Ex. 
XXVII(d). Itis suggestedfor the respond- 
ent that it might be some later grant. If 
so, what has become of the. land mentioned 
in Ex, XXVIII (d)? The suggestion that 

the 1 kathi of land in the later documents 
was granted in Fasli 1244 and did -not 
exist at the time of the Permanent Settle- 
ment cannot be accepted in the face -of 
Wx, XXVII (d). I, therefore, find-agreeing 
with the finding of the lower Oourt that 
the suit lands were granted for karnam’s 


‘gervice prior to 1802. 


The next question that arises in the case 
is what is the effect of the Permanent Set- 
tlement on the karnam’sinams? We have 
first got Ex. XXVI, an extract from the 
report of the Circuit Committee which was 
appointed some time in 1774: and 
which reported in 1787. This report 
contains an abstract of accounts 
relating to various zemindaris including 
the. suit zemindart. We think the Sabor- 
dinate Judge has misread Ex. XXVI. 
The document contains the general 
heading ~‘Jiroyati villages, average of 
8 years including village Saderwary.! 
The income 
of the villages was given under this head- 
ing but asa matter of fact forthis zemon- - 
dari thevillage Saderwary was not includ- 
ed inthe Government collections, and the 
figure of 36,635 did not include the village 
Saderwary. By ‘village Saderwary’ is 


-meant the income fromthe village service 


lands. There isa separate heading ‘vil- 
lage Saderwary not included in the Gov- 
ernment collections, average of 8 years,’ 
and the figure of 4,848 is given under this. 
heading. Finally, there isa general abstract | 
which makes the whole thing very clear. 
Under this abstract, we have got the head- 
ing ‘Jiroyiti villages, average of 8 years’. 
The figure of 36,635 is repeated anda note 
made under it—‘The village Saderwary in 
this zemindari is not included in Govern- 
ment collections”. The Subordinate Judge 
makes certain remarks against Government 
to the effect that the Government . does not - 
produce the accounts on which this report is 
based, and it ought to be presumed that the 
account, if produced, would go against the 
Government. It is well known circum- 
stance that inthe year 1864 there was a 
great cyclone in the Kistna District causing 
the submersion of the town of Masulipatam, 
the capital of the District, by a wave of the 
sea with aloss of 30,000 men, and some of 
the records of tha Government were des- 
troyed, These-facts are. so. well known, jn . 
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the Kistna District itself that sometimes 
no attemptis made to adduce some evi- 
dence of the fact on therecord of the suit. 
Oa behalf of the Government, a document is 
now filed in appeal beirg the report of the 
Collector Mr Thornhill dated the 10th 
November, 1864, giving details of the 
havoc caused by theecyclone. We have ad- 
mitted thisdocument (and marked it as 
Ex. XX1X)though it seems to me that, so 
far as the fact of the cyclone is concerned, 
nosuch document i3 necessary and judicial 
notice can be taken of the fact, for it ap- 
pears from published books. Itseemsto me 
that Ex. XXVI, the reportof the Circuit 
Committee, is so clear that nothing can turn 
upon the accounts on which it is based and 
it is immaterial whether such accounts 
exist or not, though I believe the case for 
the Government that the accounts were lost 
inthe cyclones and I am not prepared ‘to 
make any presumption against Government. 
Apart from the existence or loss of the ac- 
counta, it seems to me,they are unneces- 
sary as Ex. XXVI itself shows that the 
income of the village Saderwary was ex- 
cluded from the assets. I shall now show 
that under Regulation XXV of 1802, they. 
must have been so excluded. 

The Permanent Settlement was. effected 
by Regulation XXV of 1802. Section 4 of 
this Regulation says:— 


“The Government having reserved to 
itself the entire exercise of its discretion in 
continuing or abolishing, ¡temporarily or 
permanently, the articles of revenue includ- 
ed, according to the custom and practice of 
the country, under the several heads of... 
of lakhiraj lands (or lands exempt from the 
payment of public revenues), and of all 
other lands paying only favourable quit 
renis—the permanent assessment of the 
land tax shall be made exclusively of the 
gaid articles now recited.” 

The term ‘khira}’ meansrevenue or agsess- 
ment and ‘lakhiraj’ means exempt from 
revenue, Theappeliant contends that public 
service landsas the holders thereof did 
not- pay any asseesment though they 
rendered service to the public, came under 
the term ‘lakhira;’, The respondent con- 
tends (first) that service may be estimat- 


ed in money and (secondly) that public | 


service lands were included in the assets 
of the zemindari at the time of the settle- 
ment in spiteofs,4.: In Basavaraju Pit- 
chaya v. Secretary of State for India (1), 
it was held by this Oourt that service inam 


(1) 58 Ind. Oas. 713; 11 L. W. 186. 
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lands were excluded from the settlement 
and they must be deemed to be continued 
by the Government within s.17 of Madras 
Act lı of 1894 andthe Government is €n- 
titled to enfranchise them. The decision 
in Secretary of State for India v. Chinna- 
pragada Bhanumurty (2) now relied on by 
the Subordinate Judge in his judgment as 
to the meaning of the word ‘continued’ 
was commented on and apparently the 
learned Judges were- not disposed to agree 
with the earlier decision, In a later deci- 
sion in Kuppu Reddi Nookayya v. Manda- 
luka Bheemanna (8), the question was 
whether a grant made in 18u0, not being 
a grant for public service, was excluded 
‘from the settlement. I then discussed the 
scope of s. 4 and incidentally observed that 
the word ‘lakhiraj in that section compris- 
ed two items; (1) lands granted for public 
service and (2) lands granted as free of 


any burden. I referred to Regulation 
XXIX of 1602, 5. llcls. 2and3. Itis now 
contended by the respondent that the 


first decision and the observations in the 
second are erroneous, He relieson the history 
of the Permanent Settlement and the 
Bengal Regulations on which it is based 
particularly—Bengal Regulation No, VII of 
17¥3 which related to the Decennial Sattle- 
ment in Bengal, s. 36as explained by 
s. 41. Section 36 by itself is similar 
toour s. 4, but there is nothing in our 
Regulation similar to s. 41. Section 41 
almost suggests that public service lands 
were liable to be considered as lakhiraj 
lands but as they were not intended to 
be excluded in the settlement, a special 
section was necessary. This argument of 
the respondent, therefore, really helps the 
appellant. The decision in Ranjit Singh 
Bahadur v. Kali Dasi Debi (4), turned upon 
ss. 36 and 41 of the Bengal Regulation. In 
Madras we have no Decennial Settlements 
and no Regulation like No. VIII of- 1743. 
The Permanent Settlement Regulation here 
simply corresponds to Bengal Regula- 
tion Í of 1793. To some extent the Per- 
manent Settlement in Madrasis based on 
that of Bengal but it does not follow from 
this that in every detail both are similar. 
In Madras we have not got ghatwalt lands 
or thunadari lands. It issaid the choukt- 


(2) 17 Ind. Cas. 373; 24 M. L. J. 538, 

(3) 73 Ind. Cas. 733; (1923) MN. W. N., 176; 17 L, 
W. 712; A. L R. 1923 Mad. 454; 45 M. L. J. 91. 

(4) 40 Ind. Cas. 981; 440. 841; 21 O. W. N. 609; 
89 M. L. J. 565,15 A.L. J. 390; 25 O, L.J. 499; 19 
Bom. L. R, 462; (1917) M. W. N. 459; 6 L. W. 101; 2 
p. L. W. 1; 22 M. L. T. 489 (P. Q.). 
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dar corresponds to the village watchman 
or talayart in Madras and putwarrt in 
Bengal corresponds to the karnam in 
Madras. This may beso and yet it cannot 
be inferred that all incidents must be the 
same in both provinces. The respond- 
ent relieson the Fifth Report which con- 
tains several appendices. One of these is 
described as instructions to the Collectors— 
Appendix XVIII. It is really astatement 
fram the Board of Revenue explaining the 
principles of settlament and embodying a 
prior letter of the Government calling for 
certain information. The object of the in- 
structtons was to obtain accounts from the 
Collectors under various headings and 
copies of them were circulated to all the 
Collectors. Paragraph 15 says that service 
lands were not meant to be excluded. Ib 
must be observed that this letter of in- 
structions was before the settlement and 
the Exception mentioned therein was not 
actually embodied in the section. It must 
be inferred that at the time when the Re- 
gulation was finally drafted, there was a 
change of policy. I even doubt whether 
this letter of instructions can be looked 
into in construing the Regulation. Itcan 
be of no more value than the statement 
of objects and reasons appended to an 
ack or spseches made in a Legislative 
Council when an act is passed Bo far 
as the Regulation is concarned, it is very 
clear that all lakhzraj lands are to be ex- 
cluded without any exception and the res- 
pondent's argument itself shows that village 
geryice lands must bs regarded as lakhiraj 
lands. The learned Advocate-General who 
appeared for the respondent also referred 
tos, 5ofthe Regulation which relates to 
city and town Police. He says if the term 
‘lakhiraj’ includes’ service lands, there is 
no need for s. 5 The reply is that the 
object of s. 5 isto abolish then and there 
the offices of Police in cities and towns but 
the other offices were not disturbed. Re- 
gulation XXIX of 1802 which was passed 
on thesame day as Regulation XXV says 
that the office of karnam is of great im- 
portance, and soit is kept up but all the 
other revenue offices above that of the 
karnam areabolished. This itself amounts 
to continuing the office of karnam within 
the meaning of Madras Act If of 1894. 
Again Regulation XXXI of 1832 which 
corresponds to Regulation XIX of 1793 in 
Bengal saysinthe preamble that the Perma- 
nent Settlement was made exclusive of 
‘alienated lands of every description.’ This 
again shows that villageservice lands were 
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excluded from the settlement. Reliance is 
placed upon a recent decision of Wallace 
and Tiruvenkata Achariar, JJ, in A, 8 
No. 355 of 1422, So far as Wallace, J., 
is concerned, this judgment does not help 
the respondent. In that case the point now 
urged was urged alsobefore them Wallace, 
J., after referring to the phrase ‘alienated 
lands’ in Regulation XX XI of 1802 obser- 
ves, l 

“I think the point is still not finally 
concluded. In itself the word ‘alienated’ 
need not exclude lands over which the right 
of resumption may still operate.” 

With this lest observation. I agree ; that 
is, lands held on privata service on condi- 
tions of being resumed on failure to render 
service or when the service becomes unneces~ 
sary need not be regarded as alienated 
lands. [See also Kandada Thiruvenkata 
Charlu v. Shaik Altoo Sahib (5), with. 
which I agree]. Bat this observation 
does not cover public service lands, which 
according toalong catena of authorities, 
can never be resumed. So far as they 
are concersed, I feel no hesitation in-hold- 
ing that the words “alienated lands” .in 
Regulation XX XI throws light on the mean- 
ing ofs 4 of Reguletion XXV and that - 
all public service lands are excluded from 
the settiement. Beyond the above observa- 
Wallace, J., expresses no ‘other 
opinion. But Thiruvenkata Achariar, J., 
upholds the respondent's contention though 
later on in his judgment he thinks that 
there isa presumption that service lands 
were granted by the State and with re- 
ference to that principle the zemindar in 
that case did not get the benefit of hig 
opinion on the construction of the Regula- 
tion. His judgment is based on the Bengal 
Regulations and the instructions to Collecs 
tora to which I already referred. I have 
already pointed out that the exception in 
para. 15 of the Instructions to Collectors 
was not imported into the Regulation. He 
also relies on para. 16 which related only 
to allowances of cauzeesand Government 
Revenues Officers and not to village service 
¿nams as he thinks. Paragraph 26 corres- 
ponds to s. 5ofour Ragulation. The argu- 


' ment that the Madras Permanent Settlement 


was based upon the Bengal Sattlement seems 
to have carried agreat weight with him, 
but I respectfully difer. The point came 
up before Jackson and Reilly, JJ., in 
Lakshmi Venkayamma v. Secretary of State 


5) 94 Ind. Oas. 458; 50 M. L. J. 251 at p.-255: (192 
M Y N St A IR 1926 Mpd sll = Pr 298; (1926) 
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for India (6), decided on the 12th December 
last. They agreed with my views expressed 
in Kuppu. Reddi Nookayya v. Mandaluka 
Bheemanna (3), though they were obiter. 
Reilly, J., in particular adds reasons of 
his own, irespectfully agree with his con- 
clusions. 

It is also contended before us that the 
karnam’s office. was entirely a private office 
and that the karnam was rendering private 
service tothe zemindar. The Subordinate 
Judge in para. 14of his judgment refers 
to several documents to show that the 
karnams were rendering private service 
to the zemindar. Many of these documents 
do not relate tothe suit villages but it is 
unnecessary to single out the particular 
documents relating to the suit villages, as 
the whole of that paragraph is irrelevant 
to the question under consideration. The 
point is not whether karnams did not 
render private serviceto the zemindars but 
whether they did not also render public 
service and were not mainly public ser- 
vants. There cannot be the smallest doubt 
in this matter. Section llof Regulation 
XXV of 1802, s. 7 of Regulation XXVI of 
1802, the whole of Regulation of XXIX 
particularly s. 11, cls. 23 and 8, ss. 10, 24 
and 31 of Regulation IV of 1816, ss. 9 and 
10 of Regulation V of 1816, ss. 13 and 14 
of Regulation XI of 1816, all show that 
the karnam was regarded as a very im- 
portant public officer. The office is kept 
up to now, only the lands are enfranchised 
by Act Il of 1884, The office still remains 


hereditary and the devolution of the office ' 


and the control is now governed by Madras 
Acts II of 1894 and III of 1895. Reference 
was made to.s, 27 of Act II of 1894 which 
refers to the possibility of the village 
offices being included inthe assessments, 
particularly cl. 3. That section classifies 
various possible cases that may occur aud 
when we remember that in respect of four 
zemindaris in this presidency, namely, 
Venkatagiri, Kalahasti and Karvetnagar 
and another, it was held by the High Oourt 
„and by the Privy Vouncil that the policy of 
the Regulation was not followed and that 
village officer's emoluments were included 
in the zemindaris, the scheme of s. 27 is 
perfectly intelligible. Those zemindaris 
had a special history of their own as ap- 
pears from Mr. Stratton’s report: vide 
Secretary of State for India v. Rajah of 
Venkatagiri (7) 


(6) 117 Ind. Cas. 292; A. I. R. 1929 Mad. 399. | 
(7) 35 Ind. Cas. 266; 31 M. L, J, 97; (1918) 2M, W.N. 
34, W. 133; 20 M. L. T, 284. oe ANA b f wg 
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Councilin Secretary of State for India v. 
Rajah of Venkatagiri (8). But these special 
cases have nothing to do with the rest of 
the zemindaris in this presidency. Some 
reliance is placed on Ex. T series. They 
are judgments in connection with other — 
attempts to resume other inams in the same 
zemindart but they all came in second 
appeal to the High Oourt and the finding 
of fact thatthe Motaad inams were granted 
after the settlement was accepted by the 
High Court. But the mere fact that one 
of the documents now appearing in the 
evidence was also used then cannot make 
those judgments binding on us. -The 
present suits are suits filed before a Sub- 
ordinate Judge and havecome to the High 
Court as First Appeals. Not only are 


Exs. T series not res judicata which has 


not been suggested, but 1 doubt if they 
are even evidence in this case. 


The result is I am of opinion that the 
suit inams were not only granted prior 
to the settlement but they were also at- 
tached as emoluments to a: public ‘service 
and were therefore, excluded from the 
settlement and the Government could re- 
sume them under s. 17 of Act ILof 1894. 
The whole conduct of the Government in 
allowing these offices and emoluments to 


‘remain from 1802 up to 1894 shows that 


they are’ being continued within tha 
meaning of s. 17 and even if an overt 
act were necessary, the passing of Regula- 
tion XXIX itself seems to be such an 
overt act, not to mention other provisions 
relating to karnams. But I do not see 
why merely permitting the karnams to - 
continue in enjoyment ofthe lands does 
not amount to continuing within the mean- 
ing ofs. 17 The learned Advocate-General 
argues that Act II of 1894 itself was un- 
necessary ifthe Government could resume 
these lands. But it seems to me the object 
of that act is not to enable Government 
to resume but to provide for various other 
purposes connected with the three offices 
mentioned in it, to amalgamate more than 
one office into one or sub-divide one office 
into more than one, to provide for succes- 
sion to these offices and other questions 
of procedure in connection with the nomin: 
ation of a successor and finally to provide 
for the formation of village service fund. 


“ The last item was afterwards dropped but 


the others still continue. 1 do not think 


Gas. 741; 44 M. 864: 30M. L. T. 164; 


8) 73 Ind. 
624; (1922) M. W. N. 1; 26 0. W, N. 809; 


41 M. L. J. 


A, L R, 1922 P. O, 168;-48 I. A. 415 (P. 0.). 
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this last argument of the Advocate-General 
has any force. 
Ia the result I allow the appsals and 


i 
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supervising vettis or washermen and ar- 


ranging on festive occasions for supply of. 
torch lights, skins, hides and shoes. - The 


documents are all .of recent date (1902 | 
and 1903) with the single exception of. 
Ex. L-14, which relates to 1867. They thus ` 
‘throwno light on the kind of services.. 
performed previous to the Settlement (1802): . 
But granting they do,canit be held, on” 
such evidence, that the inams were private . 
service grants? That karnams had and have | 
public ‘duties to discharge. cannot be ` 
doubted. Madras Regulation XXIX of 1802 
(one of the earliest of the Regulations de- : 
fines the duties of karnams and a glance 
at its provisions is sufficient to show that ` 
the office isa public office and thatthe ` 
duties are ofa public nature. It is signi- 
ficant that in the preamble to that Regala- | 
tion, it is stated expressly that the rules '. 
thereby enacted, are ‘in conformity to the ` 
ancient usages of the Country’. Then again, 
Regulation IV of 1816 (dealing with ` 
village Munsifs), Regulation V of 1816 | 
(dealing with Village Panchayats) and’: 
Regulation XI of 1816 (dealing with general | 
system of Police), show most clearly that ‘' 
duties are allotted to karnams ofa public.‘ 
kind. Itis absurd to infer that they are : 
private servants, from the fact that they. . 
render some private service to the. 
zemindar. The position of ‘karnams is one `. 
ofjsubordination in many respects to the zem- © 
wndars—not to speak of the great differences _ 
in their social status, The kurnam, there: 
fore, as a matter of course, does some kind `. 
of private work to the landed magnate. . 
He théreby becomes no more a. private: 
servant than a constable who runs ‘on’ 
errands for the Magistrate, at whose house “ 
he is posted for duty. This part of the 
Subordinate Judge's judgment does not” 
really require serious notice, `. - 
The next question of factis, are these’ 
grants pre-setilement or post settlement“ 
inams? The lower Court has found; and 
I agree, that the inams were granted pre- | 
vious to the settlement. This part of the’ 
case need not detain melong. The doch- 
ments consist of statements of public” 
officers, of the zemindar himself “and of- 
the inam holders. They relate to various 
periodssuchas 1800, 1848 and 1860. They show 
most conclusively that the finding of the’ 
lower Oourt is correct. Apart from this, 
the plaintiff has not been able to put forward. 


dismiss the plaintiff's suits as against all 
the defendants, with costs of tha Ist de- 
fendant throughout. | Defendants other 
than the Ist defendant have_not appeared 
before us. They seem to have taken little 
interest in the matter. Therefore, in the 
lower’ Court, they will bear their own _ 
costs. a ; | 

Besides the-regular fee in A.S. No. 245 
of 1922 allowed to the appellant. we also 
award to the Government Pleader as a 
special fee, the regular fees in A. S, 
_ No, 244 of 1922 asin this way, he will get 
proper remuneration for the difficult 
nature of the cases. 

Venkatasubba Rao, J.—We are 
concerned in these appeals with the 
propriety of. the action of the Govern- 
ment taken under s. 17 of the Madras Pro- 
prietary Estates Village Service Act (II of 
1894). The plaintiff is the proprietor of Ohin- 
talapati Vantu or Mukthyala of the Nan- 
digama zemindari. His complaint relates to 
karnam service inams in two villages named 
Keesara and Peddavaram. The Govern- 
mentenfranchised under s.17 of the Act 
already referred to, the said service inams 
from the condition of service and imposed 
quit rent onthe lands’in question. The 
plaintiff alleges that the lands were in- 
cluded in and became a part of his zemin- 
dari at the Permanent Settlement and that 
_ the Government had no right to enfranchise 
the -imams which were in fact post-settle- 
ment grants. The learned trial Judge 
has found thatthe lands wers ovre-settle- 
mentinams but granted for the rendering 
of private service, to the zemindar and on. 
that ground held that the Government had 
no right to resume the grants. l 

The Government hes filed the present 
appeal. The first question to decide is 
—what isthe nature of the inams? Were 
they granted for private services, or, are 
they village service inams? It is not 
disputed that they are karnam service 
imams,’ but the Subordinate , Judge has 
come to the curious conclusion that they 
` are nevertheless private service inams..I 
‘may at once observe that most of thé 
documents to which he refers in this 
connection are utterly irrelevant and this 
fact has not been denied. Those that 


have any bearing onthe point show, some 
directly and some remotely, that karnams 
in this zemindari . sometimes performed 


duties such as, looking after sales of paddy,.. 


any consistent case and has given con-- 
tradictory versions. The finding that the 


grants are pre-settlement inams ‘must be,? 


r 
Ian * 


therefore, upheld, .. .. 


4 a 
oot 4 
trey, 


$12 

Ithas been broadly contended by the 
Advocate-General for the plaintiff that the 
term lakhiraj lands in Regulation XXV 
of 1802,doesnot comprise village service 
znams. As they were not lakhiraj, he 
argues, the revenue from them would be 
prima facie included in the assets of the 
zemindari when its peiscush was fixed at 
the Permanent Settlement. Section 4 of 
that Regulation provides that the perma- 
nent assessment of the land tax shall be 
made exclusively inter alia (1) of lakhiraj 
lands (or lands exempt from the payment 
of public revenue) (2) all other lands paying 
only favourable quit rents. Without doubt 
absolute grantsin inam are included in 
the expression ‘lakhiraj lands’. Then, on 
what footing do (1) private service inams 
and (2) village service inams stand? So 
far as the former are concerned, it has 
been consistently held that they are not 
lakhiraj. But the reasons adduced in sup- 
port of that view, furnish a clue to the 
right understanding of the nature of 
village service inams. : In the case of per- 
sonal service inams, was there any reason 
at thetime of the Permanent Settlement 
for treating them as “lands exempt from 
the payment of public revenue?” The 
zemindar was receivingincome from such 
lands, though notof course in the shape of 
cashrent butin the shape of services; for 
the rendering of services was one mode of 
paying the rent, It was reasonable there- 
fore to treat them at the Settlement as 
revenue paying lands. [Kandada Thiruven- 
katacharlu v. Shaik Altoo Sahib (5), 
Venkatarangayyah v. Poranki Appalarazu 
(9), Suryanarayana Raju v Secretary of State 
for India (:0), Parthasarathy Appa Rao v. 
Secretary of State for India (11)] To this 
list, I may add a.recent case, namely, 
Gopisettt Veerasamiv. Sagiraju Seetharama 
Kantayya (1z) where Odgers, J., observes 
that the grants being for personal service, 
the village in question may prima facie 
be taken to form part of the zemindari. 


Private service inams not being held to 
be lakhiraj onthe ground that they were 
a source of profit to the zemindar, if the 
sameprinciple be applied inthe case of 
‘Village-service -inams, what would be the 
result? It follows esa corollary, thatif 


(9) 8'Ind. Cas, 546; 20 M.L. J. 728; 8 M.L. T. 
4 


~ (10) 25 Ind. Cas 878; 1 L. W. 662, 
' (11) 21 Ind. Cas. 871: 38 M.620; (1913) M. W. N. 
959: 14 M. L. T. 514;26 M. L. J. 39 


Mad, 1089. 


(19) 98 Ind. Oas. 65; 51 M.L. J. 394; A.I R.1926 - N478 
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the services are of a public nature, that is, 
if itis notthe zemindar thatis benefited 
but the state or the community at large, 
the lands would in that case be regarded 
as lakhiraj orexempt from public revenue 
and the income from them excluded from 
the assets. (Kurnam service inams were 
held notto be a partof the zemindart. In 
Basavaraju Pitchaya v. Secretary of State 
for India (i); similarly kapu service inams 
in Secretary of State for India v. Rajah 
of Pittapur (13) and natium service imams 
in Rama Row v.'Secretary of State for India 
(14). The result of the cases then is, that 
while in regard to private service imams, 
the zemindar has the right of resumption, 
in regard to village service inams, they 
are resumable by the Government. My 
brother Ramecam, J., sitting with Oldfiela, 
J.inacase dealing with Sarvadumbala 
grant (an absolute grant in inam) classifies 
the lands excluded from the assessment 
under s. 4 of the Regulation thus: 

(1) lands granted on condition of render- 
ing public service (that is, public service 
inams) 

(2) Sarvadumbala inams, 

(3) Inamsgranted on favourable quit 
rent; the first two group: together forming 
the lakhiraj lands mentioned in the 
section. 


This seems to embody the correct prin- 
ciple and I am prepared with all respect to 
accept the classification as correct. 

Thé language of the various Regulations 
passed at the timeseems tothrowa good 
deal of light on the question. For the 
exclusion of certain articles of revenue 
(lakhiraj lands being one oi the several 
heads) from the assessment, 8.4 already 
quoted gives as the reason, the fact that the 
Government ‘reserved to itself the entire 
exercise of its discretion in continuing or 
abolishing” the articles of revenue mention- 
ed. Thus, from the exclusion springs the 
right of the Government, either to continue 
or to abolish for, if these various articles 
were included in the zemindari, what right 
could the Government thereafter exercise 
in respect of them? Let us now turn to. 
Regulation XXIX of 1sv2 which, be it noted, 
was also passedon the 13ihof July, lai 2,the ` 
date of the previous Regulation XXV of 
1802, Inthe preamble, itis stated that it 
is expedient “to abolish the several offices 
heretofore maintained * * * * with the 


(18) 19 Ind, Cas. 667; 24 M, L. J. 530; (1913) M, W, 
5478, 
(14 21 Ind. Oas. 49; (1913) M. W. N. 639. 
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exception of the office of karnam.” It then 
goes on to state “Itis expedient,.io provide 
for the continuance of that office.” 

By this Regulation, the Government 
abolishes certain offices, but resolves 
to continue the office of the karnam, 
Where does this power come from, 
which bas” been so exercised? Undoubt- 
edly from s. 4 of Regulation XXV. Then 
it must benoted that the words, ‘abolish’ 
and ‘continue’ came to acquire almost a 
technical meaning. The preamble to 
which I have referred points tothe fact that 
the Government considered itself the lawful 
authority either to abolish or continue 
these offices, including the office of the 
karnem which again shows, that the lands 
held by the karnams remained outside the 
control of the zemindar. Regulation Vi of 
1831 also throws some light on the point. 
lt was a Regulation passed to prevent the 
misappropriation of the emoluments annex- 
ed by the State to: certain’ hereditary 
village offices. The preamblereferring to 
the lands uses the expression “annexed by 
the State to various offices as wages for the 
performances of public services”. What does 
this word ‘annexed’ indicate?—that those 
lands were at the disposal of the Govern- 
ment. The learned Advocate Ganeral 
advances two argumentsin support of his 
position based on the language of Regula- 
tion XXV itself. He asks, if, by tne very 
force of s. 4 all village service inams are 
excluded, why is a special provision made 
in s. 6 in regard to one species of such 
imams, namely, Police grants? This may 
be easily answered. It was interalia to 
declare and formulate its policy that the 
Government passed the Regulation. (See 
the preamble) and stress was naturally laid 
upon Police duties, they being a matter of 
great publicimportance. Further, by s. 4, 
the option is reserved to the Goverzment 
either’ to continue or to abolish certain 
articles of revenue; by the very next se3tion, 
the Government, in the case of Police 
service imams, exercises at once the option 
so reserved and absolishes them. The 
‘argument founded, therefore, on s.5 does 
not help the plaintiff. Next, there is no 
force in the contention that the language 
of s. 12 supports the position ofthe Advo- 
cate-General. Because the word ‘lakniraj’ 
is used in conjunction with Devadayam 
grants, does it follow that village service 
qnams are not comprised in that term? 

- We are next asked to construe the word 
‘lakhiraj' in the Madras Regulation, in the 
light of certain Bengal Regulations, The 
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argument is ‘shortly this. It was the Ô 
declared policy of the Government to frame 
the Madras Permanent Settlement Regula- 
tion on the lines of the Bengal Regulation, 
passed some time previously. In this 
connection, our attention is-drawn toss:36 
and 41 of Bengal Regulation VIIL[of 1793, 
Section 36 provides that the assessment shall 
be fixed exclusive of all existing lakhiraj 
lands and s. 41 enacts “the Chakran lands 
or lands held by public officers and 
private servants in lieu of wages, are also 
not meant to be included in the exception 
contained in s, 36", which means that they 
(the Ohakran lands) are included in the 
assessment. From this it is argued if 
that is the rule in Bengal, why should a 
different rule be applied in Madras? For 
one thing, it seems to me that such inference 
as may be drawn from these two sections; 
far from supporting the Advocate General, 
militates against his‘ contention, Those 
responsible for the Regulation evidently 
thought, that if an express provision was 
not made to the contrary in s. 41, the 
term lakhiraj ‘lands in the garlier section, 
would be wideenongh to include, chakran 
lands, Then, these very sections, ss. 36 to 41, 
show that the scheme of the Bengal 
Regulation is entirely different from that 
of the Madras one. The elaborate rules 
made in Bangal give place to a single 
section, namely, s.4in our Regulation. 
To adopt the argument ofthe learned Ad- 
vocate-Ganeral, would be to import all the 
rules enacted in minute detailin Bengal, 
into the much simpler Regulation framed 
in ‘thie province. I consider, therefore, the 
cases cited inthis connection as irrelevant 
ənd donot propose to deal with them. 

It is next contended for the plaintiff, that 
the term, ‘lakhira)’ in 8. 4must be construed 
in the lightof the instructions dated the 
15th October, 1799 issued to various Col- 
lectors asa preliminary to the Permanent 
Setitlemant. (See Appendix No. 18 to the 
Fifth Report, Firminger’s Edition, Vol, III 
page 169). We are referred to para. 15 
which reads thus :— 

“It (the assessment) is also to be fixed 
exclusive of the salt revenue, and indepen- 
dent of all existing alienated lands, whether 


‘exempt from the payment of public revenae, 


with or without due authority, (the village 
mauniams or lands held by public and 
private servants in lieu of wages, excepted;) 
the whole of which are to be considered 
annexed tothe Oircar lands, and declared 
responsible for the public revenue assessed 
onthe zemindar.” = 2 


cr 


‘mauniams are expressly excepted 
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This paragraph-while saying that the 


assessment isto be fixed exclusive of all 
existing ‘alienated lands’ makes an excep- 
tion in favour of village mauniams which 
are thus excluded from lands. In other 
words, it says that they shall be included in 
the assets. But does this avail the plaintiff? 
In the first place, the very fact that village 
shows 
that’ otherwise they would be covered by 
the term ‘alienated’ lands.’ At this point 
I may note that these words are used in 
a Madras Regulation as being synonymous 


. with ‘lakhira7’ lands, t.e. those exempted 


from the payment of public revenue, (See 
preamble to Regulation XXXI of 1802), 


Secondly, granting that the argument is 


not open to this attack, what prevented 
this exception from being reproduced in 
s. 4 of the Regulation itself and why 
should we assume that the provision that 
was in the end so differently worded, was 


‘intended to convey the same meaning as 


the original paragraph in the Instructions? 
Whether it is permissible to look into 
the instructions for construing the Re- 
gulation is a question which I need not 
go into. Suffice it to say that the instruc- 
tions which outlined the intended policy 
of the Government, were issued to the Col- 
lectors, not that. they might affect the Per- 


. manentSettlement but mightmerely prepare 


and forward the necessary material. There is 
nothing to show that every line, without 
the slightest change, was,in fact finally 
adopted by the Government. 

There remains one further argument of 
the learned Advocate-General, which I shall 
now deal with. He contends, the very fact 
thats. 17 of Madras Act 11 of 1894 was 
enacted shows, that village service inams 
were treated at the settlement as included 
in the zemindari. For that very reason, he 
urges, it became necessary for the Govern- 
ment to take special power by legislation. 
In other words, the Government was aware 
that. under the Regulation as it stood, it 
had no power to resume village-service 
inams and to arm itself with the necessary 
power, it caused s.17 to be enacted. This 
is a fallacious argument. The Government 
by s. 17 does no more than give notice that 
it intends to exercise the power already 


reserved toit under the Regulation. The. 


purpose of the Act (Act 11 of 1894) is to 
provide for various matters and incidentally 
it is declared that the ‘Government may 
enfranchise certain lands. 1t assumes a pre- 
existing power and -does not create it. 


The relevant part of 3. 17 readsthus: , | 


N 
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“Tf the remuneration ofa village office. 


consists of....lands granted or continued...by 


the State, the Government may enfranchise 


the said lands.” 


The plaintiff by contending that village, 
service lands are not lakhira) lands is forc- : 


ed to place a very artificial meaning on 
the word ‘continued’ in 
What he says is, that word means ‘continu- 


this section... 


t 
T 


1 


ed till the date of the Permanent Settle- . 


ment’. [donot agree. The matter may 
ment wanted to take power to enfranchise 
village service inams. 


plaintiff's contention is right, was s. 17 en-. 


J 
1 


- be looked at in another way. The Govern- | 


For why else, if the . 


acted? But by an unaccountable mistake | 
the Legislature used words which failed .- 
of their purpose, with the result, that a ` 
large class of grants is still outside the ` 


section. Thatis in effect what the plaintiff 
urges. 


According to him, only those lands ` 


either granted by the State (the British : 
Government or previous Rulers) or conti- ` 


nued by the State (the British Government) 


e 
4 


at the date of the Settlement, come within . 


the purview of the 


section. As I have | 


said, this is the only construction that can . 
be suggested consistent with the plaintiffs’ . 


argument, forthe word ‘continued’ would 


r 


be meaningless with reference to inams ' 
included at the settlement in the zemindari. | 


The learned Advocate-General tries to find 


+ 


support for his argument in the language of . 


8. 27 (3). 


In my opinion the termsofthat . 


sub section suggestan inference notin his ` 


favour but against him. It reads thus: 

“Where the cost of maintaining any 
office + = * * was 
included in the assets.” 


If the lands appertaining to every such 5 
office had been included in the assets (that ” 
is the Advocate-General’s contention) what . 


can. be the force of the word ‘where’? 
The action of the Government in my 


' opinion, is justified, by the terms of's. 17. . 


This is a grant ‘continued’ by the state. The | 


Government excluded the inam from the ` 


zemindart in 1802, declared expressly that _ 
it continued karnam grants (Regulation ` 


XXIX of 1202) and permitted the karnam to 


retain the lands and perform the services. | 
These facts beyond a doubt show that the | 
grant was continued. (See Basavaraju Pit- - 


chaya v. Secretary of State for India (1)]. 


The only authority which the plaintiff < 
. has been able to rely upon, isa recent ~ 


judgment of Mr. Justice Thiruvenkata 


Achariar in Appeal No. 355 of 1922, with | 
which I donot agree. The other learned .. 
Judge who heard that‘appeal, Mr. Justice `. 


Go 
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Wallace did not express himself in favour 


of that view. h may state that, even under. 


the judgment of Mr. Justice Thiruvenkata 
Achariar, the plaintiff in this case cannot 
succeed, for the learned Judge holds that 
the presumption in the caseof publicservice 
inams would be, that the grants which 
existed at the Permanent Ssttlement had 
been made or continued by the state. A 
still more recent decision Lakshmi Ven- 
- kayamma v. Secretary of State for India 
(6), supports the view 1 have taken. 

In the result, the lower Oourt’s decision 
in each case is reversed and I agree with 
the order made by my learned brother. 

V.N. V. Appeal allowed. 


MADRAS HIGH COURT. 
CORIMINAL Revrston Case No. 921 oF 1928. 
(ORIMINAL Revisron Petition No. 762 
oF 1928.) 

April 8, 1929. 

Present :—Sir Murray Ooutts-Trotter, KT., 

Ohief Justice and Mr. Justice Pakenham ' 

4 Walsh, ; 
In re VENKATARAMA NAIDU— 
ACCUSED —PxTITIONES. 

Penal Code (Act XLV of 1860), ss. 116, 161—Offer 
of bribe to officer functus officio—Ojfence, whether 
committed, 

No offence under s. 161 of the Penal Code is 
committed where the public servant to whom the 
bribe- is offered is at the time when the offer is 


made functus oficio as to the matter in respect of 
which the bribe is offered. 


Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Oourt to revise the conviction 
and sentence passed by the Sessions Judge, 
of West Tanjore at Tanjore, in CO. A. No, 
43 of 1927, preferred against the judgment of 
the Court of the Sub-Divisional Magistrate, 
of Tanjore in ©. CO. No. 64 of-1927. 

Mr. K. P. Ramakrishna Iyer, for the Peti- 
tioner. 

Mr. K. Venkataraghavachari, for 
Public Prosecutor for the Orown. 


JUDGMENT. 

Coutts-Trotter, C.J.—This man was 
convicted and fined under the joint effect 
of ss. 116 and 161 of the Indian Penal Code 
in the. following circumstances. He was 
anxious to become a. Policeman and by 
orders of the District Superintendent of 
Police he prasented himself bsfore the 
Reserve’ Inspector who found that he was 
below the minimum height accepted for 
the Police and rejected his application, 


the 
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He thereupon tendered a five-rupee-note 
to the officer no doubt in the hope that 
the officer would re-consider his decision 
and make a report to the District Superin- : 
tendent of Police to that effect. The officer 
had the man charged. He was convicted 
and he appeals, i 
The law relating to what I may shortly 
call bribery under the Penal Code is very 
Curious. It is confined in effect to public 
servants or those who regard themselves 
as on the way to public service and the 
operative of s. 161 refers only to the taker 
and not tothe giverof the bribe,the latter of 
course being by far the worse of thetwo. 
The giver or the offerer ef the bribe is only 
brought in under s. 116, Indian Penal 
Code by the doctrine of abetment. I 
think that the state of the law 
is very unsatisfactory. It seems absurd 
to say that a man abetted an offence which 
not only is not committed but with the 
whole transaction in relation to which he 
indignantly refused to have anything to do. 
By the cases in Indiait is held that if the 
public officer had discharged his duty 
whatever it may be, the person who attempts ` 
to bribe him in circumstances such as the 
present commits no offence whatever. I 
think thisis a most unsatisfactory state of . 
affairs because it obviously leads to this, 
that ifa man inthe vain hope of getting a 
public officer to reconsider a question as 
to which that public officer is functus 
officio offers a bribe he commits no offence ° 
by doing so and presumably thé public 
oficer would commit no offence 
by taking it. I think it is too 
late to go back on the decisions which 
have stood fora longtime but I do think 
that itis time that fresh legislation were 
introduced into the Oode to make those 
most dangerous offences of giving or 
taking bribes punishable in much wider 
terms than are contained in the Code at 
present. Moreover, there is no provision 
for the bribing of any body except a public 
officis] and no provision at al) correspond- 
ing to what is known in England as Fry's 
Act (Prevention of Corruption Act, 1906 VI. 
Edw. 7. ©. 34). It is obvious that it is 
possible for aman to give bribes to the 
agent, say, of arival trader to induce him to 
reveal his master's secrets or for the agent 
to take such bribes for the purpose and go 
unscathed, and I think it is eminently 
desirable that the giver or offerer of a 
bribe to a public servant ‘should be 
rendered punishable by a much less 
circuitous method than he is at present, 
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In the result, the conviction must un- 
fortunately be set aside and the fine, if paid, 
will be refunded, but I desire thess observa- 
tions to be forwarded to the Government of 
India for their consideration. 

Pakenham Walsh, J.—I agree, As 
s. 167 standsat present the decisions that 
no offence can be committed when the 
public officer is functus officio appear to 
me to be correct. 


V.N. V. Conviction set aside. 





MADRAS HIGH COURT. 
OiıvıL APPRALS Nos, 229 AND 241 oF 1923. 
January 31, 1929. ; i 
Present:—Justice Sir William Watkin 
Phillips, Kr, and Mr. Justice Reilly. 


THIRUMALAISAMY NAIDU 
AND OTHERS—PLAINTIFFS—APPELLANTS 
VETSUS 


VENKATARAMA IYER AND OTBERS— 
— DEFENDANTS— RESPONDENTS. 

Hindu Law--Widow-—Sutt against widow—Aliena-~ 
tion for discharge of debts incurred for expenses of 
litigation, binding nature of. 4 

When a widcw’'s estate is attacked, she is justified 
in incurring expenses to repel that attack out of her 
_ husband's estate. |p. 317, col. 1.) 

Where she is only defending a suit which is 
filed in consequence of her own act, e.g., the exe- 
cution of an othi deed, this is merely defending 
her own personal interests and such expenses cannot 
be said to be binding upon her husband's estate, 
and an alienation for the discharge of debts incurred 
therefor is not binding on the husband's estate. 
[ibid.] , 

Appeals against a decree of the Court 
of the Second Additional Subordinate 
Judge of Madura, in O.8, No. 110 of 1921 
(O.S. No. 77 of 1920, Sub-Court, Madura), 

Messrs. C. 3. Venkatachariar and A, 
Srirangachariar, for the Appellants. 

Messrs. P.Chenchiah, K. Rajah Iyer, S. 


Ramaswamy Iyer and K, S. Jayarama Iyer, 


for the Respondents. 
JUDGMENT. é 

Phillips, J.—The appellants in appea 
No. 229 of 1923 plaintiffs sue as reversioners 
of ons Muthusami Naidu who died in 1873, 
leaving a widow Kuppammal who was in en- 
joyment of his property until she died in 
1919. The appellants have obtained a decree 
for some items claimed by them and this 
appeal relates to 23 items for which their 
claim was disallowed. The appeal is only 
pressed in respect of items Nos. 15, 20, 21 
and 23 to 28, the claim to the other items 
being given up. In order to determine 
the validity of the alienation of these items 
by the widow it is necessary to consider 
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certain facts in the case. In 1884 the 
widow Kuppammal executed an othi deed 
in favour of one Perumal Kone in respect 
of item No. 31 for Rs. 350. This dogu- 
ment was not registered and Perumal Kone 
filed a suit to compel registration after 
a criminal case of cheating preferred 
against Kuppammal by him had been 
dismissed. The litigation in respect of 
the othi deed continued until about 1887 
when Perumal Kone obtained a decree on 
his othifor sale ofthe property which he 
purchased in 1889 for Rs. 750. Before 
registration was ordered, Kuppammal exe- 
cuted a mortgaga deed in respect of a 
portion of the house for Rs. 1,009 in favour 
of heraunt Kaveri Ammal. It has been 
found and is not now disputed that Rs. 500 
out of the Rs. 1,000 was borrowed for a 
purposa binding on the husband's estate, 
Kaveri Amma! filed asuit on this docu- 
ment and obtained a decree against Kup- 
pammal and Perumal Kone: This went 


‘ up tothe High Oourt and the suit was dis- . 


missed with the observation that Kaveri 
Ammal should bein possession of the pro- 
party until she was redeemed by Peru- 
mal Kone who had purchased the equity 
of redemption in əxecution of his own 
decree. Kaveri Ammial's right eventually 
passed to one Chockayan who purchased 
the otht right in execution of a decres 
obtained thereon. ~Chokayan then brought 
a suit to racover possession of the pro- 
perties orin the alternative for sale and 
obtained a decree for possession in. the 
District Munsif's Court. An appeal was 
then preferred by Perumal Kone-who had 
already been held by the High Oourt not 
to be entitled to possession until he re- 
deemed this otht and this appeal was 
compromised by Perumal Kone and Choc- 
kayan and other parties to the appeal, | 
Kuppammal and Kaveri Ammal, not join- 
ing in the compromise. In that compromise 
there was a. direction to sell items Nos. 2 
to 9 in that suit (plaint items Nos. 23 
to 28) and if that were insufficient a portion 
of the housein Perumal Kone's possession 
was to be sold. It will thus be seen that 
his compromise was in contravention of the 
order of the High Court with reference to 
Perumal Kone's possession. Items Nos. 2 
to 9 were sold for Rs. 197 and purchased 
by Muthulinga. Kone, 43rd defendant, a ` 
relation of Perumal Kone, Chockayan did 
not further execute his decree and Perumal 
Kons remained in possession of item No. 31, . 
the house. These are the main facts upon 
which the decision of this appeal depends, 
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So faras item No. 15 is concerned it was 
sold under Ex. 1 in 187 for Rev 4u. The 
money is said to have been paid ‘‘for meet- 
ing the High Court appeal expenses in 
connection with the suit filed against me 
by Perumal Kone.” As a matier of fact 
that liti.ation between Kuppammal and 
Perumal Kone was not carried to the High 


Gourt, but the Subordinate Judge has held - 


thatas there was litigation in which . Kup- 
pammal was concerned at about that time 
the sale wasfora purpose binding upon 
the estate. Thisfinding is sought to be 
supported by the respondent on the ground 
that the litigation was necessary in order to 
defend Kuppammal’s title to the estate and 
as such was binding upon the estate and 
reliance is placed upon the rulizgs in 
Amjad Aliv. Maniram Kalita (1) and 
Debi Dayal Sahoo v. Bhan Pertap Singh (2). 
The latter decision has, however, been 
overruled by the Privy Council in .Bhagwat 
Dayal Singh v, Debt Dayal Sahoo (3) and 
the former is only authority for holding 
that when a widow's estate is attacked she 
is Justified in incurring expenses tc repel 
that attackout of her husband's .estate, In 
this case, however, it cannot be said that 
she was defending an attack on her estate. 
She was defending a suit which was filed in 
consequence of her own act, 2.e., the execu- 


tion of the otht deed and thus wes defend-- 


ing her own personal interests. Such ex- 
penses cannot be said to be binding upon 
her husband's estate. Therefore, the alie- 
nation evidenced by Ex. lisclearly not bind- 
ing upon the plaintiffs 

Items Nos. 20 and 21 were alienated 
under Exs. 1I and lll and of the consider- 
ation of Rs, 77-5-0 ia Ex. III Res. 27-8-0 
was incurred for thé expenses of the above 
mentioned litigation and to that extent 
the Subordinate. Judge has held that 
the alienation was -valid, but forthe re- 
asons given above it must be held that 
mo part of the consideration was binding 
upon the estate and consequently the 
alienation is not binding on the plaintiffs, ` 

items Nos. 23 to 28 which correspond to 
items Nos.2to 9 in the suit brought by 
Chockayan and compromised by him with 


Perumal Kone were purchased by Muthalaga | 


Kone for Rs, 197. Ine Sabordinate Judge 


has held that inasmuch as Chockayan's- 


.(1) 12 0. 52. 
(2) 310, 433:8 C. 
(3) 35 0. 420:7 0, 

i L.J. 100; 6 A. L 

L. T, 344; 10 B 

. O.) 


W. N. 408. | 

L. J. 335; 12 0. W- N. 393: 18 
J. 184; 14 Bur. L. R. 49; 3 
om, lau R. 230; 35 L A. 48 
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death was binding on the estate to the 
extent. of Rs. 560 and these items were 


‘sold for Rs. 197 which is less than that 


amount of Rs. 500, the sale is binding 
on the plaintifs. The Sub Judge has also 
found that during the. whole course of the 
litigation between Kuppammal, Perumal 
Kone, Kaveriammal and Ohockayan there 
is no litigation to show that anything 
beyond the widow's interest was litigated 
and there is no reference in- any one of 
those proceedings to the question whether 
any of the transactions were binding on 
the estate of the husband. In the absence 
of evidence to the contrary it may be 
inferred that when a person is litigating 
in respect of a debt which is in part or in’ 
whole binding on the husband's estate, 
it is his intention to obtain a decree 
binding that interest. Here however, there 
are several circumstances to rebut that 
inference. The fact that in the very nu- 
merous proceedings no mention is made of 
the binding nature of the debt upon the 
husband’s estate is one. Hveo when Kup- 
pammal brought a suit to set aside the 
sale of items Nos. 2 to 9no reference was 
made to the interests of her husband. 
The compromise between Perumal Kone 
and Ohockayan was effected behind the 
widow's back and although she was bound 
by the decree as beinga party to the appeal 
which was compromised yet it is clear that 
the compromise wasone which should not 
have been allowed, in view of the prior judg- 
ment of, the High Oourt. There is also 
the fact that properties whose value accord- 
ing to Ex. XII and P. W. No. 5 was about 
Rs. 2,000 were sold for Rs. 197, Under 
Ex. Alla the price of similar lands in 
1898 was over Rs..400 an acre in 1877. 
P. W. No. 5 paid Rs, 200 an acre fora 
similar land. ‘hese lands were brought 
under irrigation .by the Periyar Project in 
1896 and their value was largely enhanc- 
ed. Itisalsosignificant that Chockayan took 
no steps to deprive Perumal kone of the pos- 
session of the house. It would appear from all 
these facts that what was being litigated was 
the present right to possession and that the 
parties did not contemplate obtaining an 
absolute estate in the property but only 
the interests of Kuppammal. It is con- 
tended for the.26th respondent (43rd 
defendant) that the question is res judicata 
by reason of the dismissal of Kuppammal's 
suit to set aside the sale to him. This 


. plea of res judicata was not taken by this 


defendant but only by the 48th defendant 


| in respect of other property. The omis- 


i 44 
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| sion to take the plea at the trial raises 


an inference that the 26th respondent was 


aware that the litigation was not concern- 


“ed with the 


~ 


‘In appeal No. 


absolute right in the pro- 
perty. All these circumstances taken 
together are in my opinion sufficient to 
rebut the inference that the absolute estate 
was ever in contemplation in the prior 
litigation. The alienation is- not,- there- 
fore, binding on the plaintifs and they 
are entitled to recover’ the property on 


payment of Rs. 500 the amount found to 


‘be binding upon them. | 

Appeal No. 241 of 1923 has been filed 
by the 48th defendant with reference to 
the northern portion of the house item 
No. 31. This was alienated under Ex. XX-d 
fora sum of Rs, 350 received by Kuppam- 
mal to discharge secondary debts and for 
maintenance. There is no evidence to show 


that the debts were, binding on her. 


husband’s estate and she was in posses- 
sion of ample means for her maintenance. 
The alienation is, therefore, not binding 
upon the estate, nor upon the plaintiffs. 

As ‘regards item No. 15 plaintifs must 
pay Rs. 500 for value of improvements. In 


' the result Appeal No. 229 is allowed in respect 


of items Nos. 15, 20,21 and 23 to 28 and 
dismissed as regards the other items, , 
Appeal No, 241 is dismissed with costs. 
229 parties will pay and 
receive proportionate costs, separate sets. 
Reilly, J.—The question what defend- 


‘ant Ne. 43 bought for Rs. 197 at. the 


Court sale of items Nos. 23—28 appears to 
me doubtful. But in all the circumstances 
I am not prepared to differ from the 


| finding that he bought only the widow's 


interest. In such cases itis for the alienee 


‘to make out that he acquired effectively 


more than the widow's interest in the pro- 
perty alienated. 


.' The sale of item No. 15 Mr. Appusamy 


Iyer contended was binding on the rever- 
sioners because it was for the purpose of 
raising funds to defend Kuppammal’s 
interest in her litigation with Perumal 
Kone. That litigation has been found, and 
I agree with the finding, to have been 
concerned only with Kuppammal’s interest 


as widow not with her husband’s estate.. 
But Mr. Appusamy has cited Amjad Ali 


v. Moniran Kalita (1) as an authority to 
show:that a widow may alienate part of 


“her husband’s property in order to defend 


her interest init. In that case, however, 


the widow was defending her widow’s in- 
- terest in her husband's property against 


an attack which threatened to deprive her 
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of it entirely by obtaining a judgment that 
ehe had ‘no such interest. The decision 
is no more than an instance of the general 
rule, so often applied in probate and succes- 
sion cases that the proper expenses of de- 
fending or enforcing the rightful devolu- 
tion of property may be charged to- that 
property. It is avery different thing to 
assert that awidow who having got undis- 
puted possession chooses. to squander her 
widow's interest can burden her husband's 
property to the prejudice of the rever- 
sioners with the expenses of attempting 
to escape from the results of her own 
folly. Iagree that the reversioners, appeal 
must succeed in respect also of items 
Nos. 15,20 and 21 subject to the payment 
of Rs. 500 to defendant No 20 for improve- 


. ments. 


I agreealso, that appeal No, 241 of 1923 
should be dismissed with costs. ; 
V. N. V. _ Decree partly modified. 


MADRAS HIGH COURT. 
SEGOND OIrVIL APPsaL No. 155 or 1928. 
February 21, 1929, 

Present :—Mr. Justice Krishnan 

Pandalai. 

VASIREDDI SRI CHANDRAMOULES 
WARA PRASAD BAHADUR MANNE 
SULTAN, ZEMINDAR GARU OF 
MUKTYALA—PLAINTIFEF—~ 
APPELLANT 
VETSUS 
JAVVAJI PAPAY YA~—Derenpant 

— RESPONDENT, 


Madras Estates Land Act (I of 1908), 58. 161, 211, 


“Seh. A, Arts. 12, 18—Suit in ejectment by land-holder 


against tenant-—Cause of action, when arises—Limita- . 
HOn, i 

The provisions of the Limitation Act made applic- 
able by s. 211 (2), Madras Estates Land Act, are subject 
to the operation of s. 210 of the said Act and the periods ` 
limited by the Schedule. [p. 320, col. 1.] l 

A suit by a landholder under s, 151, Madras Es- 
tates Land Aet, for ejectment of a ryot from his hold- 
ing on the ground that he had materially impaired ita 
value is governed by Arts, 17 and 18 of Sch. A to the 
Madras Estates Land Act and the cause of action 
arises when the alleged.acts which impaired the value 
of the holding are committed. [p. 319, col. 2.] 

Second appeal against a decree 
of the District Oourt, of Kistna at Mas- 
ulipstam in A, S. No. 166 of 1926 pre-. 
ferred against the decree of the Court of 
the Sub-Collector of Bezwada Division in 
Summary Suit No. 85 of 1925. . i 

Mr. P, Satyanarayana: Roa, for the Ap- ' 
pellant. | ` S R 

The Hon'ble Mr. V. Ramadoss, for the 
Respondent. m ; i 


~ 
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JUDGMENT. —This -appeal arises 
from a suit brought by a land-holder under 
s. 151 of the Madras Estates Land Act. The 
defendant isa ryot who is in possession 
under a patta of ten cents of:dry land ad- 
jacent to his house. The plaint allega- 
tions were that on the 26th August 1923 
the defendant began to remove earth by 


‘ digging pits in these ten cents of land, 


that by doing so the value of the holding 
was materially impaired and the land sub- 
stantially rendered unfié for agricultural 
purposes. The plaintif claimed that on 
those allegations he was entitled under 8. 


- 151 of the Act to eject the defendant from 


his holding, or in the alternative to com- 


‘ pensation or an injunction. The plaintiff sued 
for allthe three reliefs assessing his damages 


at Rs. 5,00. The defendant pleaded that 


- he did not dig pitson the 26th August, 


- gultrual purposes by doing so. 


- been always unfit 


PN 


1923, as alleged by the plaintiff or render 
the holding unfit for cultivation for agri- 
But he 
alleged that these ten cents of land had 
never been cultivated for 20 years, having 
for cultivation, that it 
was in fact a manure pit used for storing 
manure which itself was a very useful pur- 
pose:in connection with agriculture. As 
to damage the defendant said that it would 


` cost not more than Rs, 20 to fill up the pit. 


- not material. 


There were some other allegations relating 
to the tenure of the land which are now 
The Sub-Collector who heard 
the case framed as many as eight issues of 


- which only one and two'are material. The 


_ Sub-Collector 


~- 


first was whether the defendant has dug pits 


- in item No. 2 of the plaint scheduled lands 


and rendered the said holding unfit for 
agricultural purposes and the second whe- 
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he saw it for several years prior to the date 
mentioned and that, therefore, the suit was 


barred by limitation under Arts. 17 and 18 
in the Schedule A to the Estates Land Act. 


‘This opinion was upheld on appeal by the 


District Judge, 

It is argued in second appeal that the 
Oourts should have gone into the other 
issues and recorded findings on them, that 
the suit was not barred under the provi- 
sions mentioned because the land was 
rendered unfit not when the pits were dug 
as mentioned in the plaint but ona 
subsequent date and lastly that the suit 
was governed so far at any rate as the 
prayer for injunction . was concerned not 
by Arts. 17 and 18 of the Schedule A to the 
Estates Land Act but by the provisions of 


Li As to the 
first contention, in the nature of the findings 


. arrived at by the Sub-Collector it was un- 


/ 


ther the plaintiffs suit is barred by time, The - 


took evidence on all the 
issues but decided only the above two. 
Notonly onthe evidence recorded before 
him but after a personal inspectionof the 
property, he found that the plot in ques- 
tion wasa narrow strip of land about 10 
yards wide behindthe house of the plain- 
tiff, He also found manure stored to'a 


depth of about 1 foot over one-fourth of’. 


the area of the land. The so-called pit 
was itself about afoot deep in the middle 
of which there were three babul trees which 
he found were three or four years old, On 
these facts the Sub-Collector found that 
the plaintifi’s allegation that the defendant 
had dug the pit on the 26th August, 1923, 
and thereby rendered the plot unfit for 
cultivation was untrue, that the land must 
have remained in the condition in which 


necessary to go into the other issues. The 
suit had been brought upon definite allega- 
tions under a specific provision of the 
Statute and the question of limitation was 
raised upon those pleadings. When it was 
found that the suit as brought was barred 
by limitation, it would have been an unneces- 
sary waste of time to consider other matters. 
The 2nd point was the most pressed, but in 
my opinion it has no foundation whatever. 
16 was argued that the cause of action arose 
on some date other than the alleged date 
of the digging of the pits. What other 
date was meant -was not stated except that 
it was left to be inferred thatthe date the 
damage was done was some other date 
than the date of digging the pits. There 
is absolutely no foundation in the pleadings - 
for any such inference. The only damage 
that was alleged was that pits were dug. 
No other damage was intended or suggested. 
The issues made this prefectly clear and 
certainly it is not open to the appellant 
now toallege that he intended some other 
damage which began at some other time 
not mentioned in the pleadings and not 
mentioned even in the arguments in appeal. 
lam of opinion that the only point that had 
to be actually decided was whether the 


land was rendered unfit for cultivation 


by the defendant having dug - pits 
therein on the 26th August, 1923, or at some 
period before that date which was less than 
2 years prior to the date of the suit. This 
having been found against the plaintiff, the 
suit was rightly held to'be barred, 

The last contention is that the suit 
should have been held to be governed by 
the general Limitation Act. Mr. Satya- 


$ 


$20 
narayanafortheappellant said that thisresult 
was to be obtained by reading.ss. 210 
and 211 of the Estates Land Act together. {t 
is ‘not possible-for me .to see how this 
result could be obtained. Section 211 (2) ex- 
pressly says : 

“Subject to the provisions of this Chapter, 
the provisions of the Indian Limitation Act 
1877 shall apply.” But s. 210 is within that 
chapter and that section expressly says 
that every suit instituted, appeal presented 
and application made after the period of 
limitation mentioned in the schedule shall 
be dismissed although limitation has not 
been set up asadefence. From that it fol- 
lows that the provisions of the Limitation 
Act made applicable by s. 211 (z) Madras 
Estates Land Act are subjecttothe opera- 
tion of s. 210 and the periods limited by the 
schedule. I reject this contention also. 

Thesecond appeal fails and is dismissed 
with costs. 


V. N. F. Appeal dismissed. 
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MADRAS HIGH COURT. 

Oi1viL REVISION Petition No. 988 or 1927. 

October 3, 1928. 
Present :—Mr. Justice Mackay. 
CHEBOLU JAGANNADHAM—Dsrenpanr 
— PETITIONER 
l «s VETSUS 
DALAPATI CHENDRAMMA AND ANOTHER 
— PLAINTIFFS — RESPONDENTS, 

Agency Rules, r. 63--Omission of party to exercise 
right of appeal—Interference in revision—Civil Pro- 
cedure Code (Act V of 1908), s. 115. 

Where a person who had aright ofappeal to the 
Agent failed to exercise it and then sought further 
relief by way of a petition under r. 55 of the Agency 
Rules and the petition was dismissed by the Agent: 

Held, that the Agent did not commit any irregular- 
ity inthe exercise of his jurisdiction so as to warrant 
interference by the High Court.in revision. 


. Petition under s. 1l50f Act V of 1908, 
praying the High Oourt to revise the order 
of the Agent to the Governor, Vizagapatam 
in O.M. P.No.11 of 1926, presented to set 
aside the decree in O. 8. No. 30 of 1925 
on the file of the Oourt of the Special Assist- 
ant Agent, Parvatipur. 
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Messrs A. V. Krishna Rao and 9, Sub- 
ramania Sastri, lor the Petitioner. - 

JUDGMENT.—This is a petition in 
which J am asked to revise an order made 
by the Agent to the Governor at Viza- 
gapatam dismissing a petition under r. 55 
of the Agency Rules requiring him to set 
aside a decree made by the Special Assist- 
ant Agent at Parvatipur. The suit was 
brought on a bond by the licensor of an 
arrack shop forthe recovery of money to be 
paid out of the profits of the shop by 


„erson whom he had taken in to work it. 


The trial Court held that there was a part- 
nership and that the taking in of partners 
did not offend the condition of the license. 
For that position it relied on Khoday Ganga- 
dara Sah v, Swaminadha Mudali(t). It 
was urged before me, that there was asale 
or sub letting and that this is opposed 
to the terms of the license and is illegal. 

lt is unnecessary to go into this question, 
as lan. of opinion that no case for revision 
has been made out. An appeal lay to the 
Agent and no appeal was laid within the 
period limited. Long after the expiry of 
that period a petition was filed giving totally 
unacceptable reasons for not having appeal- 
ed and asking that the petition should be 
treated as an appeal ortried as a petition 
under r.55. The agent quite rightly re- 
jezted both requests. In doing so, he cannot 
in any way besaid to have failed to exercise 
a jurisdiction vested in him under r. 55. 
He exercised his jurisdiction rightly re- 
jecting the petition of a person who had a 
tight of appeal but failed to exercise it and 
then soughtiurther relief, The petition is 
dismissed. 

VN. V. Petition dismissed, 

11) 92 Ind, Cas. 112; 22 L, W. 679; A. I. R., 1926 
Mad, 218 
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LAHORE HIGH COURT. 
MISCELLANEOUS Sxconp.CiyIL-APPEaL No, © 
1418 oF 1928. 
l December 11, 1928. 
> Present:—Mr. Justice Bhide. 
FARANGU—JupemeNT-DEbTOR 
—~APPELLANT : 
E VETSUS 4 4 
` HARI KISHAN AND OTHERS— - 
' DRrORBEE-HOLDERS— RESPONDENTS.. ` 
Civil Procedure Code (Act V of 1908), 0. V, 
rr. 17, 19—Refusalito accept notice— Copy “of notice 
not affixed and affidavit of process-server not taken— 
Service, whether sufficient—Res judicata—Execution 
proceedings—Order passed. without due service of 
notice. | 


Where the report of {the process-server showed 


that a copy of the notice was tendered to the judg- 
ment-debtor and that he refused ‘to sign the same, 
but there was nothing to show that the provisions 
of O. V, rr. 17, 19, Oivil Procedure Code, were com- 
plied -with: - 
Held, that there was no due service of notice. 

_ . Where notice of an application for execution is not 
duly served on the judgment-debtor, an order allowing 
_ that application will not debar the judgment-debtor 
from raising the plea of limitation in a subsequent 
application: for execution on the ground that the 
previous application for execution was itself barred 
by time. . > 

po Anandram v. Nityananda Barham (1), Jugol Kishoré 
Marwari v. Chintamonit Roy (2) and Vithoba Kondiba 
v. Tejiram Bhavaniram (3), relied on. 


Miscellaneous second appeal from an 
order of the District Judge, Hoshiarpur at 
Dharmsala, dated the 2ist February, 1928, 
affirming that of the Senior Subordinate 
Judge, Kangra District at.Dharamsala, 
dated the 16th November, 1927. 

Mr. Hem Raj Mahajan, for the Appellant. 

“Mr. Nawal Kishore, for the Respondents. 

` JUDGMENT.—This second appeal 
arises out of execution proceedings, The 
' decree was passed on the 30th March, 1917, 
and various applications were made for 
execution of the decree. The fourth peti- 
tion was presented on thed5th of November, 
. 1924, A notice was then issued to the judg- 
,Mment-debtor but was not personally served 
on him. The report of the process-server 
shows that it was offered to him but he 
refused to sign it. The Court accepted this 
_ a8 legal service and ordered a warrant of 
attachment to issue. Subsequently, 
_ however, the application was- dismissed in 
default. Another application for execution 
was presented on the 27th May, 1927, and 
in the course of the proceedings relating to 
this application an objection wias raised on 
behalf of the judgment-debtor that the 
previous application dated the 5th Novem- 
ber, 1924, _ was itself time-barred and, 
therefore, it could: not be considered as a 
‘step-in-aid of execution within the meaning 


of Art, 182° of,the Indian Lijynitation Act. 


a] 
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- not served on -that l 
notice was ordered to be issued. The second i 


ae 
TT. a 
‘The Gourts below havé held ‘that the 
judgment-debtor was. duly’ served in the 
proceedings relating to the previous applica- 


` tion of 1924 and as no objection as to limita- 


tion was raised ‘by him. at that time the 
matter had become - res judicata and could 
not be re-agitated. -. . ME 

‘ The-contention of the learned: Counsel for 
the judgment-debtor .in second. appeal is 
that the: finding of the Courts below is. 
based:on incorrect data inasmuch as the ' 
debtor was not -at all served in the proceed- 
ings relating to the application of 1924. 
The learned District Judge has remarked in 
the course of his judgment that a notice was 
served on the judgment-debtor in these 
proceedings on the 18th of November, 1924. . 
This appears to bea mistake because the 
record shows that the judgment-debtor was 
date and’ a second 


notice, was; however,served later on the 13th 
December, 19214, in the manner already 
stated andthe service was accepted by the 
Court as sufficient, : 4 

The main point -for decision is whether 
the service effected on thé 13th December, 
1924, was proper service and debars the 
judgment-debtor from raising the point of 
limitation again. 

After considering the facts on the record 
of the previous execution . proceedings in 
the year 1924, I am of opinion, that the 
appellant .was not duly served in those 
proceedings. Although the report.of the 
process-server shows- that.a copy of the 
notice was offered) to the- appellant and 
that the appellant refused to sign it, 16 
does- not appear. that the provisions -of 
O:-Vy-rr. 17 and 19,- Oivil - Proce- 
dure Code, were complied with. No 
copy of the notice was affixed on the 
‘outer door of -the house of the appellant, 
nor was any affidavit of the process-server 
‘taken with respect to the service. : The mere 
fact that the Court considered the service to 
-be sufficient cannot conclude ‘the matter. 
I must, therefore, hold: that the appellant | 
‘was’ not duly served in the proceedings 
relating to execution in the year 1924. It 
follows that the appellant had no oppor- 
tunity of raising the question of limitation 
at that time. The learned Counsel for the 
appellant has cited Anandram y. Nitya- 
nanda Barham (|), Jugol Kishore Marwari v, 
Chintamoni Roy (2) and - Vithoba Kondiba va- 
Tejiram Bhavaniram (3) as authorities in 
`, (1),32 Ind. Oas. 744, a 


3) 94 Ind: Cas. 80; 20:0. L. J. 15. > hie: 
6 14 Ind, Cas, 977;.14 Bom, Lu a ROR - - 
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support of his contention that the question 
of limitation cannot- be considered to be 
‘yes judicaia’ in the circumstances and this 
proposition of law was not challenged by the 
learned Counsel for the respondent. 


_ The learned Counsel for the respondent’ 


contended the point that no notice was 
duly served on the appellant even on the 
13th December, 1924, was not specifically 
taken in the grounds of appeal. But this 
was obviously due to the fact that the 
learned District Judge had merely remark- 
edin his judgment that notice was served 
onthe appellant on the 18th November, 
1924. The learned Counsel for the appel- 
lant was given a further opportunity to 
inspect the file, but was unable to find any 
other material fact in favour of his client. 

I must, therefore, accept this appeal and 
setting aside the orders of the Courts below 
dismiss the present application for execution 
as time-barred. In viewof all the circum- 
stances of the case, I leave the parties to 
bear their own costs throughout. 

A, Appeal accepted, 


De 


LAHORE HIGH COURT. 

Szcoonp O:vin Appgat No. 990 or 1928. 

November 22, 1928. 
Present:—Mr. Justice Jai Lal. 
NARAIN SINGH anv UTHERB— 
' DEFENDANTS— APPELLANTS 
~ VETSUS 

OHUHAR-— PLAINTIFB—-RESPONDENT. 

Abadi—Death of tenant—Stranger taking possession 
of site—Proprietor's right to eject suck stranger— 
Consent of proprietors, what amounts to. 

A non-proprietor who takes possession ofa site in 
the village abadi which was in the possession of 
another non-proprietor, on the death of the latier, is 
not entitled to hold the same against the proprietors 
unless he is able to prove that he was entitled to 
‘inherit the rights of the deceased or that he was 
given the rights of the deceased by the proprietors 
of the village; and from the mere fact that he took 
possession without any objection fromthe proprietors 
it cannot be assumed that the proprietors had 
acquiesced in his possession. [p. 322, col. 2, 323, eol.1.] 

Nihala v. Shahab Din (1), distinguished. 

Second appeal iom aavcies ut the Dis- 
strict Judge, Hoshiarpur, dated the 29th 
‘February, 1928, _ 

‘Mr, N. C. Pandit, for the Appellants. 

Dr. Nand Lal, for the Respondent. 

JUDGMER T.—This 1s the defendante’ 


appeal against the judgment of the. learned 


District Judge granting the plaintif a 
decree, The-suit was tor possession of a 
yacant site and for- an injunction directing 
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the defendants to close the doors opened by 
them on the site in question and also to 
restrain them from using the site as a 
passage. it bas been found that the site 
is situated in the village abadi of which the 
defendants are the proprietors and that it 
was in possession of one Gajju, a non-pro- 
prietor who died in 1919. The plaintiff 
alleged that after the death of Gajju by 
right of inheritance he took possession of 
the land and leased it on two occasions in 
1921 and 1923 to his tenants but that he 
was ejected by the defendants a few months 
before the suit. 

The trial Court held that the plaintiff 
was not entitled to inherit the rights of 
Gajju. The District Judge has given no 
definite finding on the question but appears 
to agres with the trial Court. The trial 
Court has not given a definite finding whe- 
ther or not the plaintiff had proved that he 
had leased the land in 1921 and 1923 as 
alleged by him. The District Judge seems 
to have assumed the correctness of this 
allegation. I will assume for the purposes 
of this case that the plaintiff did lease the 
land in suit to his tenants in 1921 and 1923. 
The question, however, arises whether the 
plaintiff had any right to give the land on 
lease. In order to establish this right he 
should prove either that he was entitled to 
inherit the rights of Gajju or that he was 
given the rights of Gajju by the proprietors 
of the village, He has proved neither of 
these facts. 

The learned District Judge has decreed 
the suit on the’ ground that “It 
has been held in Nihalav. Shahab Din 
(1), that when a non-proprietor has been 
allowed to take possession ofa site upon 
the death of a collateral relation and has 
been in possession for several years, it is to 
be presumed that the lenulords had ac- 
quiesced in his inheriting the estate, irres- 
pective of the fact, whether according to the 
strict provisions of the Customary Law he 
was entitled to inherit it or not.” 

Now. on reference to Nihala v. Shahab 
Din (1) which was the judgment really ın- 
tenaed to’ be relied upon by the learned 
District Judge, it appears that what the 
learned Judge in that case held was as 
follows: 


“These. are undoubtedly authorities for 
the proposition that when a non-proprietor 
has occupied common land (generally abadz) 
for several years with the consent of the 
proprietary body he cannot be ejected so 


(1) 76 Ind, Cas. 1013; A, I. R. 1923 Lah. 413, 
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long as hé uses that area for the 
which it was granted,” 

It will bé observed that thisisno au- 
thority for the proposition propounded by 
the learned District Judge. Thereis no 
question of consent of the proprietors in 
this case. It was never alleged by the 
plaintiff that such consent was given, nor 
did his Oounsel rely upon any consent. He, 
however, contended that the fact that the 
plaintif took possession of the land after 
the death of Gajju without any objection 
by the proprietors, the defendants, it must 
be assumed that the latter acquiesced in 
his possession. This, in my opinion, does 
not follow in the circumstances of this case. 
' It has not, therefore, been shown, as held 
by the learned District Judge, that the 
plaintif was allowed even if hatis the 
same thing as the consent of the proprietors, 
to occupy the land. 

It may be mentioned that Dr. Nand Lal 
- for the respondent contended that the’ ques: 

tion of the right of the plaintiff to inherit 
“the land could not be agitated in this 
appeal without a certificate from the learn- 
ed District Judge, But there is no force 
in this contention because the learned Dis- 
trict Judge has not held that the plaintiff 
was entitled to inherit the land and the 
appellants do not contest any nding of 
the District Judge that the plaintiff was 
entitled to inherit the land: It may also 
be mentioned that in his plaint the plaintiff 
claimed to be the owner of thaland and 
not the holder of the interests of Gajju, a 
non-proprietor. The result isthatI hold 
that the plaintif had no right to take’ pos- 
session of the. land if he ever took such 
possession and his suit was rightly dismiss- 
ed by the trial Oourt. Isaccept this appeal, 
set aside the decree of the learned District 
Judge and restore that of thetrial Court 
with costs throughout against the respond- 
- ent. 
A, 


purpose for 


Decree set aside. | 


LAHORE HIGH COURT. 
Ox1MINaL ApPPEAL No. 58 or 1929. 
May 28, 1929. 
Presént:—Justice Sir Alan Broadway, 
Kr, and Mr. Justice Agha Haidar. 
JAN MUHAMMAD alias JANO— 
l ACoUsED—ÅPPELLANT: 
= Versus 
BMPEROR—Responpent, 
Penal Code (Act XLV of 1860), 3. 800, Exception I 
Deceased leading unchaste life—Mild warning by 
ccused—Deccased abusing qecused--Bealing by actus 
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provocation, , 
The deceased who was the wife of the accused was 


leading an immoral life. On the night preceding 


the occurrence the deceased slipped out of her house 
at 1 a.m. leaving .her husband and her little child 
behind. The husband was disturbed by the cries of 
the ‘child and had to nurse it till the return of the 
woman from outside the house. When she came 
back he asked her as to where she had been and. 
she replied that she had gone to relieve nature, The 


. husband then went to sleep. Inthe morning, before 


going out for work he significantly asked his wife 
not to be very often absent from home. In reply 
she abused the accused who according to the rough 
ways of .the people of his class gave her a shoe 
beating accompanied with abuse. The deceased ` 
again abused the accused. This further exasperated 
the accused who picked up a stick which happened. 
to be lying at the spot and gave her a couple of 
blows with it which proved fatal: 

Held, that in judging the conduct of the accused 
one must not confine himself to the actual moment 
when the fatal blow was struck but must take into 


consideration the previous conduct of the woman as : 


well and the case was covered by Exception 1 
to s. 300, Penal Code, as the accused had acted under 
A sudden provocation, [p. 324, col. 2; p.325, 
col. 1. : 

Sukhai v. Emperor (1), Empress v. Khogayi (2) and 
Rahmat v. Emperor (8), referred to. 

Appeal from the jadgment of the Bes- 
sions Judge, Lahore, dated the 13th Novem-: 
ber, 1928. 

Malik Muhammad Amin, for the Ap- 
pellant. ; 

Mr. I. M. Mackay, for the Government - 
Advocate, for the Respondent. 

- JUDGMENT. 
Agha Haidar, J.—Jan Muhammad 
alias Jano,a telt, aged about twenty-five 
years, resident of the village Ganja Kalan 
in the District-of Lahore, has been convict- 
ed under s, 302 of the Indian Penal Code 
by the Sessions Judge, Lahore, and senten- 
ced to transportation for life. He has ap- 
pealed to this Court, ; 

The story for the prosecution is that 
Musammat Bhago, deceased, was married to 
the accused several yearsago. At the time 
of her death she was about twenty-one years 
old, Admittedly she was a woman with 
an evil reputation, and the witnesses for 


‘the prosecution, Musammat. Khano, (P. W. : 


No, 2) and Musammat Gaman (P. W. No. 3). 
are unanimous in deposing that it was the 
common talk of the village that Musam- 
mat Bhago was a woman of a very bad 
character. No doubt the witnesses say that 
they have no personal knowledge of her 
evil ways, but this was not to be expected. 
The prosecution have, in fact, produced 
one Jagan Nath, (P. W. No. 10), who has . 
stated that he had. had illicit intimacy 
with the deceased for some six months 
hefore-her death... There cannot, therefore, 
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be any doubt that Musammat Bhago was 
a woman who was’ leading an immoral 
life while living in the house of her 
husband. 

On the 10th. of. August, 1928, shortly 
after sunrise the neighbours heard the 
screams of Musammat Bhago. According 
to the evidence of the eye-witnesses, the 
accused was at first beating the deceased 
womai with a shoe and abusing her and 
telling her to give up her evil ways, 
Musammat Bhago was returning. the 
abuse, Upon this the.accused picked-up 
a rough stick which was lying there, and 
dealt her two: blows on the head and the 
neck. According to the medical evidence, 
a small hole was found in the occipital 
regicn of the scalp measuring 1/8” x 1/8”. 
The woman died a few hours later asa 
result of her injuries. ; 

As to the testimony of the eye-witness 
es and - the circumstances under which 
their statements were recorded by the Police, 
it is not necessary.for me to discuss in detail, 
The main facts stated bythe prosecution wit- 
nesses are ladmitted by the accused him- 
self in his statements before the Committing 
Magistrate, with this exception only that 
the accused stated that he did not strike 
with a sota but that the injury to the 
skull of the deceased was caused by a 
fall either on a charpoy or on a pirhi which 
was lying close by. I would accept the 
version of the prosecution witnesses and 
hold that the accused did strike the deceas- 
ed woman with astick twice on her head, 
though the doctor: has stated that it is pos- 
sible that one or both of these injuries 
may have been caused by a heavy fall on. 
the leg or frame work of a charpoy. 

As already stated, the Sessions Judge on 
these facts has convicted the accused under 
s. 3u2 of the Indian PenalOode, holding. 
that the case fell within the second or third 
clause of s 3U0 of the Indian Penal Code 
and that no question of grave and sudden 
provocation arose: 

I have carefully considered the argum- 
ents: which have been put forward on behalf 
of the.accused as well as by the Public 
Prosecutor and havecome to the conclusion 
that the case of the accused falls under Ex- 
ception i tos. “00 of the Indian Penal Code. 
The woman, according to the evidence for 
the prosecution was leading an immoral 


life and we have the positive evidence of- 


Jagan Nath that, for at least six months 
before her death, she had been carrying 
on a liaison with him. According to the 
statement of the accused .befere the Qom 
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mitting Magistrate which, in the absence 
of any evidence to the contrary, I see no 
reason to entirely disbelieve, on the night 
preceding the occurrence the deceased slip- 
ped out of her house at about 1 a. m, leav- 
ing her husband and her little chiid 
behind. The husband was disturbed by 
‘the cries of the child and had to nurse it 
till the return of the woman from outside 
the house. When she came back. he asked 
her as to where she had been and she 
replied that she had gone to relieve nature. 
The husband then went to sleep. In the 
morning, before going out for work, he 
asked his wife not to be very often absent 
from home, Nowthe meaning and signif- 
cance Of this remark are quite clear and all 
that had happened before cannot be lost 
sight of. The husband is a tel and in 
this caste pardah is not observed. lt,can- 
not, therefore, be said that the husband 
was asking his wife to remain in doors and 
observe some kind of partial pardah in 
future. ‘True, he did not express his mean- 
ing with brutal frankness. But having 
regard to the incident of the last night 
and the shrewd conjecture which in all 
probability he was able tc make, as would 
appear from his answer to the-second ques- 
tion put tohim by the Committing Magis- 
trate, there cannot be any doubt that 
what the accused really meant to convey 
to his wife was that she should give up 
her immoral ways and discontinue her 
amours and escapades. In reply she abus- 
ed the accused, who, according to the rough 
ways of the people of his class, gave her 
a shoe beating accompanied with abuse, 
The deceasad. again abused the husband. 
This further exasperated the accused, who 
picked upa stick, which happened to be 
lying at the spot, and gave hera couple 
of blows with it. 

At least one precedent Sukhat v Emperor 
(1), reported in an unauthorised report was - 
cited by the Counsel for the appellant, but 
1 do not propose to discuss it, as each 
case must depend upon its own facts and 
circumstances. In the present case my 
view is that, in judging the conduct of 
the accused, one must not confine him- 
self to the actual moment when the blow, 
which ultimately proved to be fatal, was ` 
struck, that is tosay, one must not take 
jnto consideration only the events which 
took place immediately before the fatal blow 
was struck. We must take into considera- 
tion the previous conduct of the woman, 


- (1) 88 Ind, Cas. 844; 26 Or. L. J. 1228; L. R GA, 
187 Or; A, L R, 1926 All, 676, iz à 


ka 


1191. O, 1929 
Her evil ways were the common scandal of 


‘the village and must have been known to 


the husband, causing him extreme meatal 
agony shame and humiliation. 
of this came the incident of the \night 
before. From what the accused knew of 
the conduct of the deceased, there cannot 
be any doubt that he must have fully 
realised what was theerrand on which the 
deceased woman had disappeared during 
the previous night. It must have undoubted- 
ly irritated and annoyed him toa degree 
when in answer to his veiled remons- 
trance and injunction to her to mend her 
ways, the woman started abusing him. 
Like the lastatraw which breaks the camel's 
back, we may take it that a point was reach- 
ed whenthe unfortunate husband lost all 
sslf-control, and, picking up a rude stick, 
which unfortunately happened to be lying 
handy, gave her a couple of blows, one 
of which proved fatal. Some blows undoubt- 
edly were struck upon the private parts 
ofthe unfortunate woman and their sig- 
nificance is apparent. It was as asavaga 
protest against the woman's continued and 
notorious immorality. Thus, in my judg- 
ment, the whole chapter of the deceased's 
wicked conduct must be taken into con- 
sideration and not any isolated incident 
of it. The result, therefore, is that here 
we have a woman who was leading a not- 


` oriously immoral life which was the com- 


mon scandal of the village. She had a 
young lover who was apparently: known 
to the accused and whom the Police had 
no difficulty in finding out and produc- 
ing before the Court. 


at night from the bed-side of her hus- 
band and, in answer to the husband's pro- 
test, her vulgar abuse. And then comes 
the final scene of the tragedy when the 
busband, losing all salf-control after all 
that he had undergone and, picking up 
a rough stick, which happened to bs ac- 
cidentally lying closa by, strikes the fatal 
blow to the erring wife. As stated above, 
the whole unfortunate affair should bs 
looked at a3one prolonged agony on the 
part of the husband whica must have basen 
preying upon his mind and led to ths 
assault upon the woman, resulting in her 
death. ye i 


Having regard to'`thə cireumstaness of 
this particular case, I would take a larger 
and more liberal view of Excaption 1 to s, 
300 of the Indian Panal Oade and treat the 
case agone falling under the sane, 
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Then came her. 
mysterious and significant disappearance ' 
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Furthermore I doubt very much whether 
the accused intended to causa the death 
‘or such bodily injury .as was likely to 
cause the death of the deceased Musam- 
‘mat Bhago. If the stick had not been 
lying there, it is extremely unlikely that 
the husband would have gone bsyond the 
stage of shoe-beating. L think the case 
falls more appropriately under s, 304-II of 
the Indind Penal Code, o. 

I would set aside the conviction and 
sentence of the appellant under s, 302 
of the Indian Penal Code, and, convicting 
him under s. 304-II, sentence him to ten 
years’ rigorous imprisonment. | 

Having arrived at thedecision independ- 
ently of any case-law on the subject, it 
would not be out of place to cite at least 
two cases which go a long way to sup- 
port my conclusions, namely, Empress v. 
‘Khogayi (2), and Rahmat v. Emperor (3). 

Broadway; d.—I concur in the order 
proposed. 

R L, - i 
Sentence reduced. 
(2) 2 M. 122; 1 Weir 302. 

(3) 30 P. R. 1902 Or; 6 P. L. R. 1903, 
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LAHORE HIGH COURT. 
CarminaL APPEAL No, 337 oF 1929. 
May 30, 1929. 
Present:—Justice Sir Alan Broadway, 
Kr, and Mr. Justica Agha Haidar. 
ARJAN SINGH AND ANOTHER—ACCUSED 
— APPELLANTS 7 
Versus 

EMPEROR—Res3PonpDENt. a 
Criminal Procedure Code (Act V of 1898), s. 164— 
Confessional statement by accused—Retraction before 
appending of certificate—Confession, whether admis- 
sible—Confessions—Retracted confession as basis for 

conviction—Co-accused, use against. Ee 
An accused was produced to make a: confessional 
statemant before a Magistrate. The Magistrate pro- 
ceeded to record her statement and, complying with 
nəsessary formalities, recorded her statement, read it 
out to her and had her thumb mark affixed on ib on 
her admitting its correctness. He was proceeding 
to app2nd the certificate necessary under s. 164, 
Criminal Procedure Oode, when she stated that she 
had madethe confessional statement at the instance 
of the Police. ‘The Magistrate held: his hand and 
quastioned her, asking her again and again whether 
shes had spoken the truth and on her persisting in 
h2r retraction instead of signing tha certificate 

d her further statement : `’ _ 
pen that the requirements of s. 164, Criminal 
Prosedure Gode, not having been complied with, the 
confessional statement i the accused was not ad- 
issible. 327, col. 1. , 

ka though retracted on the earliest 
possible -opportunity can bẹ relied upon for con- 
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of articles for which the accused can offer no explana- 
tion. [p. 327, col. 1.} 

Retracted confession of an accused may be used 
against a co-accused, [ibid.] 


Oriminal appeal from an: ordér of the 
Sessions Judge, Jullundur, dated the llth 
March, 1929, 

Mr. Kesar Singh, for the Appellant. 

Mr, Sundar Das,for the Government Advo- 
eate, for the Respondent. ; 4 

JUDGMENT. 

Broadway, J.—Arjan Singh and 
Musammat Jiwani have been sentenced to 
death for the murder of one Nagar Singh 
husband of the latter. They have appealed 
and the case is also before the Oourt 
under s. 374 of the Oriminal Procedure 
Code. 

It appears that on the night of the 12th 
January, 1929, lohrt ‘night, Nagar 
Singh wasin his house with his wife Mus- 
ammat Jiwani., About midnight Wazir 
Singh, Nagar Singh's brother, who was 
eleeping in his own house in the same 
courtyard, was aroused by hearing the 
cries of Musammat Jiwani. He . went 
towards her house and found the door 
chained from outside. He entered and was 


about to make a light when Musammat ' 


Jiwani asked him to cover her up first as 
she was naked. Being unable to find a 
match in the darkness Wazir Singh return- 
ed to his own house and from there brought 
a lighted diwa having first covered Jiwani 
up with alihaf. On his return with the 
light he found his brother lying on the 
ground dead, weltering in blood; Musam- 
mat Jiwani was on her cot in a state of 
nudity. Her wrists were tied across her 
chest with a string and a safa was tied to 
the sides of the bed, thus restraining’ her 
movements. She was not gagged and her 
feet were not tied. On being questioned 
she stated that some 8 or 10 men of whom 
‘she’ named’ Harnam Singh, Bishan Singh 
and others had come there that night, 
knocked up Nagar Singh and had then set 
~ on to him, and killed him, held her down, 
trussed her up, robbed her of certain 
ornanments, 7. €., phul and balas and cer- 
tain garments. After their departure she 
had raised the alarm. Other people arrived 
on the scene and the same story was told to 
them. Accordingly Wazir Singh proceeded 
to the Police Station some eight miles 
away and made a report there at ll a. m, 
on the 13th January, 1929. The Police went 
to the spot, sent for the persons named and 
held an investigation. The story told by 
Musammat Jiwani appeared to: the investi- 
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gatin g officer as very improbable. On the 
16th January Musammat Jiwani made a 
certain statement to the Police which led 


- themto send for Arjan Singh who is a 


collateral of the deceased and lives ciose by. 
On the 17th January Arjan Singh made a 
statement and produced a gandasa, a phul 
‘and balas and some woman’s clothes which 
were blood-stained. TheImperial Serologist's 
report is that all these articles are stained 
with.human blood. It is said that Musam- 
mat Jiwaniin the presence of respectable 
witnesses recognised the ornaments found 
as well as the clothes as being hers. . 

On the 22nd January Mr. Bishambar 
Dial Singh, Magistrate First Class, happen- 
ed to arrive at Mauza Shah Koton tour and 
the Police took advantage of his presence 
there to place the two appellanta-before him 
in order that their statements might be 
recorded. Accordingly the said Magistrate. 
recorded the statement of Arjan Singh 
after carefully and fully complying with 
the provisions of s. 164 of the Oriminal 
Procedure Oode. He was then returned to 
custody. In this statement Arjan Singh 
confessed his having murdered the deceas- 
ed and admitted that the motive was to 
get rid of him inasmuch as Musammat 
Jiwani had contracted an intimacy with the 
deponent. The Magistrate then proceeded 
to record the statement of Musammat 
Jiwani. Hecomplied with the necessary 
formalities and recorded her statement, 
read it out to her and had her thumb 
mark affixed on it on her admitting its 
correctness, He was then proceediug to 


append the certificate which was necessary 


under s. 164, Criminal Procedure Code. 
While this certificate was being written 
Musammat Jiwani stated to the Magistrate 
that she had made the statement at the 
instance of the Police who had promised 
that she and Arjan Singh would be set 
free if she made that statement. The 
Magistrate, very properly held his hand, 
and questionéd her asking her again and 
again whether she had spoken the truth 
and on her persisting in her retractation | 
and her allegations as to the statement 
having been made at the ins:ance of the 
Police he, instead of signing the certificate. 
recorded her further statement. In ‘this 
statement Musammat Jiwani clearly stated 
thatthe previous statement had been made 
by her at the instance of the Police. The 
Magistrate then sent for Arjan Singh and 
recorjed his statement asking him if the 
statement made by him was true. The 
record . shows that. the apssllant Arjan. 
é ae i 
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Singh after thinking fora time made the 
sameassertion as had been made by Musam- 
mat Jiwani to ‘the effect that the statement 
was not true and had been made at the in- 
stance of the Police. 

The evidence on the record shows that 
Arjan Singh himself produced a blood- 
stained gandasa, a phul and balas and 
certain blood-stained garments belonging 
to a woman. Itis in evidenca that Musam- 
mat Jiwani identified the jewellery and 
the clothes as her property. In these cir- 
cumstances, so far as the case of Arjan 
Singh is concerned his confession, although 
retracted at the very first possible moment, 
is corroborated by the production of articles 
for which hecan now give no explanation 
more especially the gandasa. He has con- 
tended himself by denying that he pro- 
duced these articles, In these circumstances 
although there was avery early and prompt 
retractation of the confession the corrobora- 
tion afforded by the production of the 
gandasa and the other articles is to my mind 
sufficient to warrant the conclusion arrived 
at by the learned Sessions Judge that Arjan 
Singh was responsible for the death of 
Nagar Singh. 

The case of Musammat Jiwani is ona 
some-what different footing. She must be 
regarded as having made no confession in- 
asmuch as although her statement had 
actually been recorded and its correctness 
had actually been admitted by her, the 
requirements ofs. 164 had not fully been 
complied with by the Magistrate when she 
resiled from her statement. In these cir- 
cumstances I consider that this confessional 
statement of/Musammat Jiwani cannot be ad- 
mitted in evidence. This being the case 
there is no real evidence left on the record 
to warrant a definite conclusion, that she 
joined Arjan Singh inkilling her husband 
or was privy to the murder prior to its 
commission. [ do not losé sight of the 
fact that Arjan Singh’s confession may be 
taken into consideration against this ap- 
pellant. The circumstances of the case are, 
however, such that in the absence of any 
corroboration. connecting Musammat 
Jiwani with the commission of the crime 
T cannot regard Arjan Singh’s confession as 
sufficient to bring Musammat Jiwani’s 
guilt home to her. That she assisted Arjan 
Singh by giving him her ornamants and 
her blood-stained clothes is, I think, beyond 
questicn. Her lying story as to how her 
husband was murdered is a most suspicious 
circumstance. At the same time it seems 
to me that her lying story apd the assist- 
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and direct her release. 
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ance given to har paramour are consistent 
and compatible with her having had no 
knowledge that the murder was to be com- 
mitted that night and with having been 
in no conspiracy to murder her husband. 
1t is possible, even probable, that Arjan 
Singh came to the house that night, found 
Nagar Singh in a drunken sleep, slew him 
and then called on Musammat Jiwani to 
assist him in covering his tracks, which 
Musammat Jiwani, probably very gladly, 
agreed to do. In these circumstances this 
appellant is, I think entitled to the benefit 
of this doubt. : I would, therefore, dismiss 
the appeal of Arjan Singh and confirm 
the sentence of death passed on him, but 
would accept the appeal of Musammat 
Jiwani, set aside her conviction andsentence 


4 


Agha Haidar, J.—lagree. — 
R, L. Order accordingly. 


LAHORE HIGH COURT. 
CatmiInan PETITION No. 92 or 1929. 

' June 8,1929, 
Present:—Mr. Justice Jai Lal. 
Musammat DAYA WANTI—OOMPLAINANT 
—~ PETITIONER 
BVETSUS 
BITA NAND AND orHers—AocousED— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), e. 626— 
Party asking Magistrate to postpone case—Magistrate 
postponing on conditions, legality of—Practice— 
Taking up cases late in afternoon condemned—Receiv- 
ing private letters from parties or Counsel, impro- 
priety of. OS as 

Under the circular issued by the Lahore High 
Court to the subordinate Courts no cases should be 
taken up by subordinate Courts after 4 Pp. at fp. 
329, col. 1.) su 

Sub-Divisional Officers should take criminal work 
first and the miscellaneous work as Sub-Divisional 
Officer and Collector afterwards as this procedure is 
calculated to save the parties and their witnesses in 
Criminal cases generally a great deal of inconvenience 
and trouble. [ibid.] i f 

Where on the request of a party who intends to’ 
apply for transfer the Magistrate feels bound to 
postpone the case, he is not competent to impose any 
conditions but should postpone the case uncondition~ 
ally. [p. 329, col, 2. 

Magistrates should not receive any private com- 
munications from the parties or their Counsel relating 
to cases pending before them. [p. 328, col. 2.] 

Petitioa for transfer of the case from the 
Oourt of the Sub-Vivisional Magistrate, 
Kasur,to another competent Oourt at Lahore 


Gr Ferozepore, for trial at headquarters, 


ul 


$38 


-ORDER.—By an order dated the 28th 


, of November,. 1928, I transferred certain 


criminal .cases pending in the Criminal 
.Oourts-in tre Ferozepore District to the Dis- 
trict Magistrate of Lahore with directions, 
if possible to try them himself, otherwise to 


. transfer them to some other competent Ma- 


gistrate. It appears that on the application 
-of Pandit Daulat Ram Kalia who was the 


, principal party concerned in those cases 
_all the cases were transferred by the Dis- 
, trict 


Magistrate to the Sub-Divisional 
, Magistrate, Kasur and that subsequent to 


_ the transfer of the cases to the Sub-Division- 


al -Magistrate they have all been compro- 
-mised except one, that is, the case with 
which I am now concerned, 

The complainant in this case is Shrimati 
Dayawanti and the accused are Bita Nand, 
Dhanpat Rai and others. Dhanpat Rai is 
the agent of Pandit Daulat Ram Kalis. 
The complaint is unders. 500 of the Indian 
Penal Code and arises out of a printed 
poster alleged tohave been published in 
the town of Ferozepore, making serious im- 
putation against the characterof the com- 
plainant. The complainant not being satis- 
fied with the manner in which her case 
has been dealt with by the Sub-Divisional 
Magistrate has presented this petition for 
transfer of the case from “his Court. The 


- Magistrate has submitted anexplanation in 
reply to the affidavit filed by the petition-- 


erin support of her allegations and I have 
heard Counsel for both sides.’ 
The allegations made by the petitioner 


mainly are that Pandit Daulat Ram Kalia - 


appears to be “on intimate terms with the 
Magistrate” and ‘seems to have influence 
with the Sub-Divisional Magistrate”. In 
support ef this contention acopy of a letter 
dated the 15th of March, 1929, addressed 
by Pandit Daulat Ram Kaliato the Sub- 
Divisional Magistrate has been produced. 
It appears that on that date someof the 
cases were fixed for hearing, but the Sub- 
Divisional Magistrate was out on tour. 
Pandit Daulat Ram after having waited up. 
to 11-45 A.M. returned to Ferozepore “to at- 
tend to bis “business” and left a letter ad- 
dressed to the Magistrate in which after 
stating that he had waited up to 11-45 a. M. 
added that ‘ Khalil accused has not turned 
up although it was his duty to duso after his 


presence has been served by yourself at the’ 
last hearing to enable him to appear in the. 


High Court to answera charge ofcontemptof 
Court in which he is convicted. Under these 
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© Mr N. Ò. Pandit; for the Petitioner. 
«v+ Mr. Bihari Lal, for the Respondents. 


‘avidence will be recorded. 


"case pending, inhis’ Court. 
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circumstances thé case cannot proceed, and 
it was also announced. at the last hearing 
that unless Khalil was served up to 6th no 
Lhanna Mal 
is here and it is impossible to say that 
Khalil didnot know. that the case was 


coming to-day”. He then asked the Magist- 


rateto procure the attendance of Khalil 


and to fix a date suitable to him, 1, e, 


Pandit Daulat Ram, with due regard to his 
duties as a member of the Legislative 
Council. The letter ends “with kindest 
regards” to the Magistrate. The latter 
denies that he knows Pandit Daulat Ram 
Kalia in any capacity other than an ordi- 
nary litigant, or as Counsel engaged in & 
This version 
ofthe Magistrate I accept without any 


hesitation but the letter.written by Pandit 


Daulat Ram to the Magistrate was certain- 
ly calculated to create an impression in the 
mind of the petitioner that he was a 
friend of the Magistrate. In my opinion 
the learned Magistrate should not have 
taken notice of such a letter and Pandit - 
Daulat Ram, whois an Advocate of this 
Court should have approached the Magist- 
rate in a prope: and more recognised man- 


ner. The Magistrates are not expected to 
‘receive any private communications either 


fromthe purtiesor their Counsel, and in 
the present case the letter was certainly cal- 


culated to createa prejudice against the 
accused Khalilinthe mind of the Mugist- 
rate, Tt isnot necessary for me to dilute 
further on the subject, but I amof opinion 


that the letter written. by Pandit Daulat 
Ram Kalia and received by the Magistrate 
had the effect of creating a reasonable ap- 
prehension in the mind of ‘the petitioner 
that the Magistrate was a friend of the 
opposite party and would not, therefore, deal 
with the case impartially, i 
Thesecond ground taken by the petiticner 
is thatthe Magistrate has been taking up 
the cases transferred to Lim at 5 in the 
afternoun and sometimes even later and 
that such a course is inconvenient to the 
petitioner and her witnesses. The Magist- 
rate has not definitely denied these allega- 
tions and he does not “definitely remember 
at what hour the case was taken up’. He 
adds “My general practice at neadquar- - 
ters isto take up miscellaneous work as 
Sub-Divisional Officer and Collector first 
and criminal work afterwaids so that crimi- 
nal cases usually come in the, afternoon, 
and, the work being heavy, they may go on. 
after 4 p.m.” Now, 1 am not satisfied with | 
this explanation of the Magistrate. In the 
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- first instance the instructions ‘of this Oourt 
are Clear that no cases should be taken ‘up 
by subordinate Courts after 4p. M., see 
letter No. 2167-G., dated 2nd April, 1924, 
addressed to all District and Sessions 
Judges and District Magistrates. Sacondly 
it seems to me that the reasons given by the 
Magistrate for taking up criminal work 
after the miscellaneous work asa Sub- 
Divisional Officer and Collector are not 
convincing. In my opinion he would save 
the parties and their witnesses in criminal 
cases generally a greatideal of,inconvenience 
and trouble if he were to reverse the 
order of things, that is tosasy,dothe ceri- 
minal work first and the miscellaneous 
work.as Sub-Divisional Officer and QOoilect- 
or afterwards as this kind of work does not 
ordinarily necessitate the presence of any 
litigants in his Court. 

l have before me in support of her-allega- 


_but also an affidavit by one Rai Sahib Kotu 
Ram who seems to haveappeared asa wit- 
nessin one of these cases on behalf of the 
petitioner on the 19th of March, 1929. He 
gays that in obedienceto the summons he 
appeared in Court at 10 4. Įm, but the presid- 
ing officer attended the Court at 12.and went 
away at 2 and again returned at 5, that 
` the witness waited up to6 o'clock when he 
asked the Magistrate whether he was likely 


to be examined on the day and was inform- ` 
ed that the case would be called at 6-30 | 


P, M. and that he was allowed to leave at 
7 p, M. after his statement had been record- 
ed and as at that time the Nezir had al- 
ready left the Gourt he was not even paid 
his diet money for the day. Now, this is 
a very unsatisfactory state of affairs and I 
can quite understand the annoyance of the 
witnesses and the probable prejudice to and 
inconvenience of the petitioner, ` 

The next ground urged in support of the 
prayer for transferis that the Magistrate 
issued warrants against the petitioner's wit- 
nesses though summons had not been 
served upon them and that the order issu- 
ing the warrants was passed after.7 P. m. 
on the 19th March, 1929. Itis alleged that 
in the case of the witnesses summoned by 
Pandit Daulat Ram, Kalia the same pro- 
cedure'was not observed by the Magistrate. 
A. reference to therecord shows that in the 
case of two of the petitioner's witnesses the 
report was that they were not found in their 
respective places of residence and, there- 
fore, the summonses were affixed on the 
open doors of their houses. The Magist- 
rate says that he issued the - warrants 
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that he could .impose 
This order, I have no hesitation in holding, ` 


nate Impression 
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because the. witnesses had been served at 
least three days before the hearing. ‘It is 


-not.necessary to discuss this matter any 


further because as the Magistrate says, he 
held the summonses served on the witness- 
es under the circumstances, while in the 
case of the witnesses summoned by Pandit 
Daulat Ram Kalia he found that the sum- 
monses had not been returned and, there- 


‘fore, he refrained from’ issuing warrants. 


He does not, however, - remember the cir- 


cumstances under which he refrained from .- 


issuing warrants in the other cases in 


which Pandit Daulat. Ram Kalia was a. 


party. Theactionof the Magistrate may 
have been justified on the merits, but it is 
natural that the petitionér considered that 
her witnesses were being treated.in a man- 
ner different from that, in which the wit- 
nesses of theopposing parties were treat- 


-e0 
tion not only the affidavit of the petitioner, | 


The last ground in support of the prayer 
that need be considered is the fact that 


-when the petitioner requested the Magist- 


rate to stay the proceedings as she intend- 


-ed to apply to this Oourt for the transfer of 


the case from his Court, he postponed the 
case but directed her to pay Rs. 100 costg 
of adjournments to the other sidə.. The 
Magistrate explains that he passed this 
order because the petitioner inspite of the 


fact that she had opportunities earlier to: 


apply for transfer, waited till. the actual 
date of the hearing of the case to apply 
for postponement, There seemsto be-some 
confusion in the mind of the Magistrate 
as to the previous occasions on which the 
‘petitioner could have moved this Court for 
transfer of the case. But the Magistrate 
having found, as appears from his order, 
that he. was bound to postpone the case, 
his order directing payment of Rs. 100 
costs to the accused cannot be defended 
on any ground whatsoever. Hither it was 
at the discretion of the Magistrate to post- 
pone the case’or it was not. Ia the former 
ease he could impose conditions before he 
postponed if. Buotif he had no discretion 
but to postpone the case, [ am unable to see 
any conditions. 


was wholly illegal and unjustified 
and could not but create the unfortu- 
in the mind of: the 
petitioner tha’ the Magistrate was prejudic- 


.ed against her. 


In my opinion the petitioner has made 


out strong grounds. for the transfer of the 


case from the Court ofthe Sub-Divisional 
Magistrate of Kasur, 1 accordingly with- 


~ 
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draw this case from his Courtand transfer 
ia to the Court of the District Magistrate of 
Lahore with directions to try it him- 


self. 


R. L. Appeal allowed, 


LAHORE HIGH COURT. | 
MISOELLANEOCS SECOND CIVIL APPSAL 
No. 212 or 1929, 

May 14, 1929. 
Present :—Mr. Justice Dalip Singh. 
GOBIND RAM AND ANOTHER—PLAINTIFFS—- 
APPELLANTS 
veETSUS 

CHUNILAL AND OTAERS-—DRFENDANTB—- 

| RESPONDENTS. 

Practice—Court’s duty to record entire idente- 
Refusal to examine witnesses en bloc, legclity of— 
Amendment—Court’s power of allowing amendment 
of plaint—Desirability of deciding all isszes—Civil 
Procedure Code (Act V of 1908), O. XLT r. 238— 
Remand purporting to be under r. 28—A--peal. 

A remand which purports to be one under O. XLI, 
r. 1934, Civil Procedure Oode, is open to appeal, fp. 
330, col. 2.] 

It is desirable that a ‘trial Judge should dispose 
of all the issues so as to save time anc prevent 
remands in case the Appellate Court disagrees with 
him on questions of law or on questions of fact. 
[abid.] 

The Court must record all the evidence produced 
by a party whether the evidence is satisiactory or 
unsatisfactory’ Itcan always cut short a witness 
who is not giving admissible evidence b> refusing 
to record his answer but that does not fastify the 
Court in discarding witnesses en bloc merezy becauge 
the party himself asserts thatthe witnesses are not 
likely to be an improvement on the witnesses gone 
before. (p. 330, col. 2; p. 331, col. 1.) 

A Court has ample powers of ameniment and 
generally these should be exercised in favour of a 
plaintiff who wishes to amend his plaintualess there 
is a distinct change in the nature of the suit or the 
defendant is subjected to a great inconvenience. 
[p. 331, col. 1.1 

Miscellaneous second appeal from an 
order of the District Judge, Rawalpindi, 
dated the 15th October, 1928, revezsing that 
of the Senior Subordinate Judgs, Rawal- 
pindi, dated the 12th June, 1928, ; 

Bhagat Govind Das, for the Aprallants. 

Lala Hem Raj Wadhwa, for the Respon d- 


ents. 


J UDGMENT.—In this case -he plaint- 
iffs sued to set aside certain slienations 
by their father. The trial Cou-t took the 
evidence of seven of the plaintiffs’ witnesses 
on two issues numbered ‘as 2and 3. It 
refused to allow the plaintiffs to raise the 
question of joint Hindu family property 
as distinguished from ancestral property 


GOBIED BAM V, GHUNI LAL, 


119 I. O. 1929 


in the case at all. Having taken ‘the seven 
witnesses the Court proceeded to ask the 
plaintifis whether their other oral evidence 
was similar to the witnesses already pro- 
duced and on hearing from the plaintiffs 
that it was similar the Court proceeded to 
judgment assuming further that the docu- 
ments produced. by the plaintiffs were 
proved. In its judgment the Court, held 
that the plaintiffs had failed to prove that 
the property was ancestral property and 
dismissed the suit. The plaintiffs appeal- 
ed to the learned District Judge and 
without any opinion on the curious 
procedure followed by the first Court the 
learned District Judge held that its deci- 
sion on the issues in question was correct 
but that the Oourt should have allowed the 
plaintiffs to plead that the property was 
joint Hindu family property and that 
common sense showed that the plaintiffs 
had pleaded this. It accordingly accepted 
the appeal and remanded the case refund- 
ing the stamp on appeal, 

The plaintifis have comein second appeal 
and a preliminary objection is raised by 
Counsel for the respondents that no appeal 
lies. The Court purported to act under 
O. XLI, r. 23, and I hold, therefore, that an 
appeal does lie. 

The plaintifis object that the finding 
about the ancestral nature of the property 
which was challenged by him before the 
District Judge on the ground of the 
procedure adopted by the lower Oourt 
was not even touched by the learned 
District Judge. The procedure followed 
in this caseis certainly remarkable and 
I call the attention of the learned Senior 
Subordinate Judge to the fact that in such 
cases it is better to decide all the issues in 
order to save time and prevent remands 
in case the Appellate Court disagrees with 
him on questions of law or on questions 
of fact. FurtherI point out to him that 
it is not open to a Court to treat as evi- 
dence that .which is not evidence and 
that it was not, therefore; open to 
him to consider all the documents of the 
plaintifis proved whenthey were not so 
proved unless admitted by the defendants. 
The Court must also record all the evi- 
dence produced by the plaintifis whether 
the evidence is satisfactory or unsatisfact- 
ory and can always cut short a witness 
who is not giving admissible evidence 
such as hearsay evidence, by refusing to 
record his answer if it is clearly hearsay. 
But that does not justify the Court in 
discarding witnesses en bloc because the 
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plaintiff himself asserts that the witnesses 
are not likely to be an improvement on the 
witnesses: gone before. I further point 
out to 


amendment and generally these should be 
exercised in favour of a plaintiff who wishes 
to amend his plaint unless there is a 
distinct change in the nature of thesuit or 
the defendant is subjected to a great incon- 
venience. _ 

With these remarks I proceed further to 
dispose of this appeal by setting aside all 
the proceedings of the Oourt after the 


recording of the seven witnesses andI 


direct the Court to take the, witnesses 
summoned by the plaintiffs and record 
their evidence and proceed to dispose of 
the whole case according to law. The 
finding as to the non-ancestral nature of 
the property is hereby set aside. There 
will be no order asto costs of the proceed- 
ings so far which will abide the event. 
R.L. Apnzal allowed, 


LAHORE HIGH COURT, 
Oivie Revisión Peririon No, 226 of 1929. - 
May 2, 1929. ` 
Present:—Mr. Justice Jai Lal. 
PUNOO RAM—DEBENDANT——PETITIONER 


TETSUS © 
NEBH RAJ alias NEBHA RAM—Praintirr 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. IT, 
el. 10—Filing award—Notice to parties, necessity 
of—Knowledge aliunde, whether sufficient notice, 

When an award is filed in Court it is incumbent 
on the Court to give a notice to the parties under 
‘the provisions of cl. 10 of Sch. II, Oivil Procedure 
Code, and the fact that they might have received 
knowledge ofthe award having been filed in Court 
n does not amount to such notice. [p. 332, col. 
Chatarbuj Das v. Ganesh Ram (1), followed. 
Petition for revision of a decree of the 
Senior Subordinate Judge, Mianwali, dated 
the lst October, 1928. . 

Mr. Hargopal, for the Petitioner, 

Mr.S. R Laul, for the Respondent. 

JUDGMENT.—The parties to this 
litigation referred their disputes to aa 
arbitrator by meansof two agreements of 
_ reference in writing. While the arbitra- 


tion proceedings were still pending before’ 


the arbitrator, an application was made by. 


PUNOO RAM 9, NEBH RAJ; 


the learned Senior Subordinate : 
Judge that the Court has ample powers of - 
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the respondent to the Court that the agree- 
ment be filed in Court. This was on the 
2lst November, 1927. Notice was issued to 
the petitioners to show cause on the 24th 
February, 1928, why the agreement should 
not be filed. Onthat dateit appears that 
the patitionera made default in appearance 
in Court and proceedings were ex parte 
against them jand the agreement to refer 
was ordered to be filed, and the 30th of 
March, 1928, was fixed for the filing of the 
award. When, however, the cass was taken 
up by the Court, on that date the award had 
not been received. Therefore, the case 
was postponed to the 2nd of April, 1928. 


It seems, however,’ that the award was 
received by the Court by post on the 30th 
of March, 1928, after the hearing of the 
case. On the 2nd April, 1928, it appears | 
from the proceedings of the Court, the 
award was ordered to be filed and a decree 
was passed in accordance therewith, it 
being .noted that the proceedings were 
already ex parte against the defendant, At 
the same time it appears from an applica- 
tion of the defendant that he appeared in 


'Oourt and asked for time to file objections 


to the award but was informed by the 
Court that an ex parte decree had already 
been passed against him. It is not alleged 
that any notice of the award having been 
filed in Oourt was given to the petitioner 
by the Court as required by cl. 10 of the 


‘Second ‘Schedule of the Oivil Procedure 


Code. 


Oa the 30th of April, 1928, an application 
was made by the petitioner to set aside the 
ex parte decree, which was granted on the. 
18th of June, 1928. Thereupon the peti- 
tioner filed objections to the award on the 
Zod of July, 1928. These objections the 
trial Oourt has held to be barred by time 
and consequently the decree passed on the 
award has been affirmed, 


This is a petition for revision against 
that decree, and it is urged on behalf of the 
petitioner that no notice of the filing of the 
award having been given by the Court to 
the petitioner as required by cl. 10 of the 
Ssacond Schedule of the Civil Procedure 


Code, limitation of ten days for filing objec- 


tions provided by Art. 158° of the Indian 
Limitation Act does not apply. That Ar- 
ticle provides a period often days for 
applications under the Code of Civil Pro- 
cedure, 1908, to set aside an award which is 
to commence from the date when the award 
is filed in Court and notice of the filing: 
has been given to the plaintiff. . 


202 


It iscontended by Counsel for the respond- 
ent that- the petitioner was given such a 
notice by the Court on the 2nd April, 1928, 
when he was informed that an ez parte 
decree had been given against him. I have 
already stated that on that date the petition- 
er appeared before the trial Court and asked 
for an opportunity to file objections to the 
award but was informed that he could not 
be heard, as proceedings were already 
ordered to be ex parte against him and an 
ex parte decree had been passed. I am 
unable to see how this could amount to a 
notice to the petitioner by the Court of the 
filing of the award such as is contemplated 
bycl. 10 of the Second ‘Schedule of the 
Code of Oivil Procedure. ; 


It was held in Chatarbuj Das v. Ganesh 
Ram (1) that it is incumbent on the Oourt 
to givea notice to the parties under the 
provisions of the clause mentioned above and 
that thefact that they might have received 
knowledge of the award having been filed 
in Court aliunde does not amount to such 
a notice. In my opinion, in the present 
case, having regard to the fact that 
the -petitioner was not 
the Court to be present in Court after the 
24th of February, 1928, it cannot with con- 
sistency be contended by the defendant 
that a notice was given to him by the Court 
of :the filing of the award .even indirectly, 
assuming that an indirect notice, such as is 
claimed to have been given in this case, is 
permissible under the law. 


The second point raised by the petitioner's 
Gounsel is that:when the ex parte decree 
had been set aside by the trial Court, the 
parties wers relegated to the position at 
which they stood on the 2nd of April, 1928, 
when ‘the ex parte decree was passed, -and, 
therefore, the period between the 2nd April, 
1928, and the 18th of June, 1928, should be 
excluded in computing the time for objec- 
tions. Itis further contended that in any 
case the Court should have fixed a date to 
enable the petitioner to file objections after 
giving them a formal notice of the award. 
It is also urged that the Civil-Courts were 
elosed from 24th of June, 1928, to the Ist 


of July, 1928, and, assuming that on the 


9nd of April, 1928, the petitioners had 
notice of the filing of the award the objec- 
tions filed on the znd of July, 1928, were 
within time, considering that the ex parte 
decree was set aside on the !8th June, 1928, 
There is force in this contention. 


1) 20 A; 474; A. W. N. (1898) 132, 


VIB SINGH V, BMPBROR, 


considered by 


' December, 
Magistrate, Firat Class, Gujranwala, dated ` 


w 
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A preliminary objection was taken by 
the Counsel for the respondent that no 


revision liesin the present case. In my . 


opinion the objection is so obviously devoid 
of force that it is not necessary for 
me to say more than that I overrule it, ` 

I accept this petition and, setting aside 
the decree of the - trial Court, remand the 


case to it with direction to adjudicate ‘on , 


the objections filed by the petitioner om 
the 2nd of July, 1928, and then to proceed 
with the case in accordance with law. 
The respondent shall pay the petitioner's 
costs in this Court. 


R, L. Petition accepted, 


LAHORE HIGH COURT. 
URIMINAL Revision Petition NO, 535 
oF 1929. 
May 22, 1929. 
Present:—Mr. Justice Johnstone, 
VIR SINGH—AccgsEp—PETITIONER ` 
versus 


EMPEROR RESPONDENT. | 


Penal Code (Act XLV of 1860), s. 498—MMarriage, 
proof of—Presumption from long cohabitation whe- 
ther suficient. . 

Under s. 498, Penal Code, marriage must be 
strictly proved and itis not permissible to base a 
conviction on the presumption of marriage arising 
from cohabitation for a number of years. [p. 333, col. 


J 

Petition for revision of an order of the 
Sessions Judge, Gujranwala, dated the 19th 
1928, affirming that of the 


the’ 30th April, 1928. . 
Mr. Abdul Aziz, for the Petitioner. 
Mr, Des Raj Sawhny, Public Prosecutor, 
for the Respondent. 
Mr. Manohar Lal, for the Complainant, 


JUDGMENT.—This judgment will 


dispose of Criminal] Revisions Nos, 535 and — 


536 of 1929 which were admitted to hearing 
by Addison, J. 


The petitioner, Vir Singh, was convicted -. 
under s. 498, Indian Penal Code, for enticing ` 


away in 1921, theother petitioner Musam- 
mat Ishar Kaur, and since Musammat Ishar 
Kaur, at the time of thealleged enticement 
was said to have taken with her two 


daughters born in 1912 and 1914, he was’: 
further convicted under s. 363 read with | 


s. 109, Indian Penal Code, while Musammat 


q F 


` Jshar Kaur was conyicted under ‘the sub-. 


~ 


119 I. Ò. 1929 


stantive offence of s. 363, Indian Penal 
Code, 

_ The case for the prosecution. was that 
Sundar, the-complainant, married Musam- 
mat Ishar Keur by chadarandazi in 1908 
and that they lived together thereafter 
until 1921, when Musammat Ishar Kaur 
disappeared, taking with her the two 
daughters oneof whom is now married. 
It was alleged by the prosecution that 
one Milkha Singh had sold Musammai Ishar 
Kaur to Vir Singh for Rs. 450 and 
although Milkha. Singh denied that al- 
legation, the Oourts below have not beliey- 
ed his denial on the ground that he and 
Vir Singh were both convicted in another 
case under s. 363, Indian Penal Code. 

The real point in the case is whether there 
is adequate proof of the alleged marriage 
between Musammat Ishar Kaur and Sundar 
in 1908. The prosecution evidence on the 
point is admittedly full of discrepancies 
with regard to all material particulars of 
` the chadarandazi ceremony. They have 
been brushed aside on the ground that the 
affair happened about twenty years ago, 
but the evidence does not, in my opinion, 
establish that any such ceremony took 
Place. Some witnesses say that Gobind 
Brahman, performed the ceremony, but he 
has not been called as a witness, and there 
is nothing to show that he is dead. The 
withholding of that evidence must be 
reckoned against the prosecution. 

There can be no doubt that in dealing 
with’ offences under s. 498, Indian Penal 
Code, marriage must be strictly proved, 
and it is obvious thatin the present case 
strict proof is lacking, There may arise 
& presumption that, by cohabitation fora 
period of 13 years marriage took place, but 
persons cannot be convicted on presumption 
of that kind. Moreover Musammat Ishar 
Kaur has been living with Vir Singh for 
seven years and it might equally well be 
urged that a presumption of marriage 
between them also arises. The learned 
Counselfor the Orown has frankly admitted 
that the case against Vir Singh is, for 
these reasons extremely weak and I have 
no hesitation in endorsing that opinion. 
Counsel for the complainant had little to 
urge on behalf of his client, 

So far. as Musammat Ishar Kaur is con- 
cerned, I am of opinion that the Second 
Exception to s. 361, Indian Penal Code, 


is applicable. The two girls, were in 1921, 


only- 9 and 7 years old and she may well 
have thought that she was then entitled to 
their custody. : 


MaKHAN SINGH 9. EMPEROR. 


333, 
1 accept both petitions for revision, set 

aside the convictions: and sentences and 

discharge the petitioners from their bail, 


The fines, if paid, will be refunded. 
R. L. Petitions allowed. 


LABORE HIGH COURT. 
ORIMINAL APPEAL No. 274 or 1929, 
May 17, 1929. nh 
Present:—Justice Sir Alan Broadway, Kr., 
and Mr. Justice Agha Haidar. 
MAKHAN SINGH—Accoszp— 
APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 
Evidence—Contradiction of witness by former state- 


ment, mode of. 

In order to contradicta witness by a writing or 
a former statement it is essential that that writing. 
or statement should be put to him. Ip. 334, col, 
1 


2 


Appeal from an order of the Additional 
Sessions Judge, Lahore, dated the 5th 
February, 1929. m 

Messrs. B. R. Puri and Nowahar Singh, 
for the Appellant. 

Mr. I. M. Mackay, for the Government 
Advocate, for the Respondent, 

JUDGMENT. 

Broadway, d.—The appellant in this 
case Makhan Singh was tried along with his 
nephews, Bhagel Singh and Sohel on 
charges under s. 302, Indian Penal Gode, 
qua the death of Bela Singh and s. 325 qua- 
the injuries inflicted on Gurdit Singh, 
etc. He has been found guilty - under 
s. 302 of the Indian Penal Code for having 
caused the death of the said Bela Singh 
and sentenced to transportation for life. He 
has been sentenced to three years’ rigorous 
imprisonment under s. 325, Indian Penal - 
Oode ` with regard to the injuries 
inflicted by him on ' Mahana Singh, 
His nephews were also convicted of lesser 
offence and sentenced to various terms of 
imprisonment. They are apparently satisfi- 
ed with the result as they have not ap- 
pealed. Makhan Singh, however, has 
preferred this appeal through Mr. Bhagat 
Ram Puri who has taken us through such 
portions of the record as he thought neces- 
sary. 

The story for the prosecution is that on 
the 21st August, 1928, while the deceased 
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and his relative were sitting i in their haveli 


Bhagel Singh appeared ina field which is ` 


in front of this hareli with a’ mare belong- 
ing to the deceased. He is said to have 
called out, to Bela Singh saying that this 


mare had trespassed in their field and was, 
being removed tothe pound. Bela Singh. 


went out asking to he shown what damage 
the animal had actually caused. The 
parties are close relatives and for a con- 
siderable period had been deadly enemies. 
For about two years previously -their 
differences had . been outwardly at any 
rate, compromised. Whether these two, 
were actuated by their former animosity or 
not it is difficult to say but they commen- 
ced to exchange abuse. Bhagel Singh ‘is 
then said to have seized BelaSingh and 
while they grappled Makhan Singh and 
Sohel Singh also came up. Makhan Singh 
is said to ‘have appeared. and with a 
kulhari or takwa struck a violent blow on 
Bela Singh's head which dropped him and 
on Mahna Singh’s protest struck. Mahna 


‘Singh with the back of this weapon in the - 


face breaking his jaw. Other relatives ap- 
peared on the scene and a fight took place 
‘which resulted in-the appellant and his two 
nephews also receiving injuries which were, 
: however, of a simple nature, Gurdit Singh 
father of the deceased also is said to have 
arrived and been hurt. The appellant and 
his nephews then went away and Bela Singh 
was attended to, At& p.m. Makhan Singh 
accompanied by his nephews made a report 
atthe Police Station according to which a 
fight had taken place in their charri 
field into which Bela Singh’s mare had 
trespassed. At about 10 r., m. the Daffadar 
of Chowkidars accompanied by a relative 
of Bela Singh arrived at the Police 
Station andthere reported the death of 
Bela Singh. As a result of the enquiry 
that followed Makhan Singh and his 
nephews were sent up for trial as already 
related, : 

Mr. Puri has commented somewhat 
severely on the evidence for the prosecu- 
tion pointing Out that in many particulars 
the statements made by the witnesses 
were different from those made to the 
‘Police. With regard to thisI would point 
out that the record does not show that 
the statements made to the Police were 
` properly dealt with by Oounsel or by the 
learned Additional Sessions Judge. In 
order to contradict a witness by a writing 
or aformer statement it is essential that 
that writing or statement shouldbe: put to 
him and the ce in the present case 
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does not show that this was done. The 
witnesses were asked whether they had 
made certain statements to the Police and 
their denial was placed on the record. 
Later on when the’ Sub-Inspector was 
examined he was shown copies of -state- 
ments said to have been made by the 
witnesses to him which he proved. ‘The 
Sub-Inspector was also asked what the 
witnesses had said and he gayea precis 
of that in the course of his cross-examina- 
tion. Even assuming that these statements 
are’of any value it seems to me that the 
differences are explicable and not of such 
a nature as to go to the root of the pro- 
secution story. These differences are 


‘mainly with a reference to the weapon | 


used by the appellant on Bela Singh. It 
appears that the witnesses first stated that 
he was armed with an axe. An axe 
was found and they professed to be able 
to identify the axe head. Later on it 


transpired that certain stains on this: axe. 
Sub-Inspector thought were: : 


which the 
of blood were as a matter of fact not of 


‘blood. At the trial the witnesses describ- 


ed the weapon used by the appellant asa 
takwa and not an axe. Nor Mr. Puri has 
shown us a kulhart and a takwa and has 
very frankly and properly admitted that 


the difference between them is not very ' 
. great. 


The medical evidence is clear and to 
the effect thatthe injuries inflicted on the 
deceased’s head had been so inflicted 
either by a kulharv or by a takwa. But, 
it has been urged, both the witnesses and 
the Surgeon are wrong inasmuch as Bhagel 
Singh in his statement has taken the 
infliction ofthis injury on Bela Singh on 
to his own shoulders and has stated that 
he had come there with a kassi in his 
hand which kassi he had used on Bela 
Singh’s head. After a careful considera- 
tion of the arguments of the learned 
Counsel I am of opinion that the view taken 
by the Court below is correct and that 
it was not Bhagel Singh who struck the — 
deceased but the appellant. 

It was next urged that inasmuch as it 
had been found by the learned Additional -: 
Sessions Judge that the whole affair was 
a free fight started without any premedita- 
tion in which both sides received injuries - 
the appellant cannot be found’ guilty of 
murder but that his offence falls under - 

s. 304, Part IL.. Now the story for the 
ada aon he atory which personally I 
am inclined to believe—is that it was when 


Bela Singh went out asking to. be shown- 
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the damage the mare had caused that he 
and Bhagel Singh, after exchanging 
abuse, grappled one with the other and 
that it was then that Makhan Singh came 
' and inflicted the injury. The fight which 
was joined in by the relatives of both the 
parties commenced after he had inflicted 
this injury. In these circumstances having 
regard to the fact that the appellant struck 
a violent blow with a weapon such asa 
takwa or hatchet on the head, I consider 
that the learned Sessions Judge is right 
and that the appropriate section iss. 302 
of the Indien Penal Code. I would, there- 
fore, dismiss thisappeal. There can be no 
doubt that he inflicted the injury on 
Mahna Singh but this part of the case has 
not been pressed, obviously for the reason 
that the sentence passed on him in this 


connection runs concurrently with the 


sentence of transportation for life. 
Agha Haidar; J.—I agree. 


BR. L Appeal dismissed. 


LAHORE HIGH COURT. 
` BEOOND Orvit APPBaAL No. 2312 oF 1925, 
NG July 25, 1928. 
Present:—Mr. Justice Jai Lal and 
oat ‘Mr. Justice Agha Haidar. 
. Musammat UMAT. UL-HABIB, THROUGH 
MUHAMMAD ALI Mukhtar-i-Khas 
` — ~PLAINTIFF-——A PPELLANT 
versus 
ABDULKARIM AND oTHERs— 


DEFENDANTS— RESPONDENTS, 
‘Limitation Act (IX of 1908), Sch. I, Art. 144— 
Adverse ossession—Muhammadan co-heirs— Posses- 
sion by one co-heir, whether adverse to others-—Suit by 
co-heir for recovery of share—Lamitation l 

On the death of.a Muhammadan his heirs become 
co-owners in his estate according to their respective 
shares ` and if one of such co-owners be in 
possession of such estate, he must be deemed 
te be in possession on bebalf of the other co-owners 
and ': cannot claim that he has extinguished the 
rights of the other co-owners by the mere fact of 
his possession unless he can show that his posses- 
sion became adverse to the others and remained so 
far more than 12 years to their knowledge; in other 
words, unless he can show that he did some overt 
act which amounted to a noticeto his co-owners 
that he was holding the property adversely to them. 
[p. 336, col, 1.] | 


Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 4th 
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July,1925, reversing that of the Subordinate 
Judge, Second Olass, Gurdaspur, dated the 
3rd November, 1924, 

Mr. Shamair Chand, for the Appellant. 


Mr. Zafrulla Khan, for the Respon- 
‘dents. 


JUDGMENT. 

Jai Lal,J.—The following facts may 
be stated to understand the law point 
involved in this second appeal. 

One Muhammad Bakhsh died on the 
13th of December, 1897, leaving a widow 
Musammat Zainab Bibi, a son Khadim 
Hussain, and adaughter Musammat Ghulam 
Fatima. After his death Musammat Umat- 
ul-Habib, the plaintiff in this case, was 
born to Musammat Zainab Bibi on the 8th 
of February 1898. Muhammad Bakhsh left 
some property and it is not denied before us 
that after his death it should have 
devolved on his' heirs according to the 
Muhammadan Law, Musammat Zainab 
Bibi re-married soon after the death of 
her husband and in spite of her opposition 
Musammat Goman, a sister of Muhammad 
Bakhsh, was appointed as guardian ofthe 
person of Khadim Hussain and of the 
property of Khadim Hussain and Musammat 
Umat-ul-Habib. Khadim Hussain on attain- 


. ing majority sold the property left by 


Muhammad Bakhsh hy means of five 
sale deeds executed between the years 
1901 and 1916. Musammat Umat-ul-Habib 
thereupon instituted .8 suit against the 
vendées for recovery of her 161/864 share 


.in the estate of her deceased father and 


obtained a decree some time in 1922. It 
appears that Musammat Ghulam Fatima 
died in 1900. 

On the 2nd of October, 1923, Musammat 
Zainab Bibi made a gift of 12. /864 share 
in the property left by Muhammad Bakhsh 
in favour of Musammat Umat-ul- Habib 
who instituted the suit out of which this 
second appeal has arisen on the 9th of 
October, 1923, for recovery of the share 
so gifted to her from the vendees of 
Khadim Hussain who alone have defended 
the suit, Khadim Hussain, who was imp- 
leaded as a defendant having taken no 
direct interest - in the litigation. This 
share of 129/864 represented: the share of 
Musammat Zainab Bibi by inheritance in 
her husband's estates, 2. e,, 1/8th and the 
rest 21/604 is said to be.the share taken 


_by this lady on the death of Musammat 


Ghulam Fatima. 
This suit was defended by the vendees 
on various grounds, but the ground with 
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which we are - concerned is that the 
plaintiff's suit was barred by time owing 
“to the adverse posession of the defendants 
including the vendees. The trial Court 
framed the following issue:— 

Whether the. 
So far as Musammat Zainab Bibi'’s right 
of succession to her husband's property is 
concerned? 

The trial Court answered this issue in 
the affirmative and decreed the suit so 
far as Musammat Zainab Bibis .share in 
the estate of her husband was con- 
cerned. 

Both parties ' appealed to the District 
Judge, the defendants against the decree 


regarding Musammat Zainab Bibi's share, 


and the plaintiff .with regard to 21 [864 
share. of Musammat Ghulam Fatima, The 
learned -District Judge held that since 1900 


Musammat Zainab Bibi has never been in 


possession of the property in suit. Therefore, 
the present suit is clearly barred by time. 
He consequently dismissed the 
with costs. The plaintif appeals to this 
Oourt. 

It is now an incontrovertible proposition, 
though formerly there was difference of 
opinion in this Court, that onthe death of- 
2 Muhammadan his heirs become co-owners 
in his estate according to their respective 
shares and that if one of such co-owners 
be in possession of such estate, then he 
must be deamed to be in possession on 
. behalf of the other co-owners and cannot 
claim that he has extinguished the rights 
of the other co-owners by the mere fact 


of his possession unless he can show that- 


his. possession became adverse to the others 
and remained so far more than 12 years 
to their knowledge; inother words, unless 
he can show that he did some overt act 
which amounted to a notice to his co-owners 
that he was holding the property adversely 
to them. 

Such being the case, it-is obvious that 
the mere fact that Musammat Zainab Bibi 
had never been in possession of the property 
: in dispute was not sufficient to make the 
‘possession of Khadim Hussain or his vendees 
adverse toher. It must benoted that the first 
‘gale by Khadim Hussain was on the 13th 
-of October, 1911, and the present suit was 


` adtituted within twelve years ofthat date.. 


‘Though “mm remarks made here and 
there inhis judgment it might appear 
that the learned District Judge appreciated 
the above proposition of law, the manner in 
which he has stated the issue which was 
to be determined -by him and which he 


3 


UMAT-UL-HABIB v, ABDUL KARIM, 


suit is within limitation. 


suit. 


119 1. O. 1929 
finally determined, shows that he thought . 
that it was for Musammat Zainab Bibi to 
prove that she was in possession: of her 
share in the property. The issue framed 
by the trial Court on this question was | 
also framedunder the same misapprehen- 
sion. It further appears that inthe plaint 
in the previous litigation the plaintiff had 
stated that Mus ammat Zainab Bibi had 
abandoned her share in the estate of her 
husband. The date and the circumstances 
of the abandonment have not been establish- 
ed on the record though suchan admission 
must necessarily have a material efect 
on the plaintiff's case. Similarly, important 


‘points have not been brought out from 


the proceedings relating to the appointment 
of Musammat Goman, guardian of the 
minors, which are relied upon by the 
learned District Judge to support his 
conclusion that Musammat Zainab Bibi's 
interests in the property had been extinguish- 
ed by adverse possession, if the learned 
Judge meant to decidethat matter. 


In my view, therefore, it is probable that 


‘there had. been a misapprehention as to 


the burden of proof in the present case 
which clearly rests. on the defendants. It - 


`. may be that the Courts below on a con- 


sideration of. all the circumstances -will 


‘reach the conclusion that Musammat Zainab 


Bibi had lost her right by adverse possession 
of the defendants, but this has-clearly to 


. be stated -and found with due regard to the 


observations made above, 


1 consider, therefore, thatin the interests 
of justice the decrees of the Courts below | 
should be set aside and this case should 
be remanded to the trial Oourt with 
directions ` to frame proper issues after. 
examining the parties and to give clear 
findings thereon, Oosts hitherto incurred 
will abide -the result. | 

Agha Haidar, J.—I agree. > 

R L. -> Case remanded. 
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OUDH CHIEF COURT. 
Frest CivıL APPEaL No. 116 oF 1927. 
April 22, 1929. 

Present: —Sir Louis Stuart, KT., Ghiet 
Judge, and Mr. Justice Raza, 
Sardar N ISAR ALI KHAN —DEFENDaNT— 

psi < 
“Khan Bahadur Sagas “MUHAMMAD ALI 
KHAN, Q. S, L—PLAINTIFE — RESPON ons. 
Oudh Estates Act {I ‘of 1869), s. II— Wal by 
taluqdar-——Provision for successive life-estates, valid- 


ity of—Rule against perpetuities—Consiruction of 
Will—General principles—Absolute and limited estate 


~-Adverse possession—Life-estate-holder under Will, | 


whether can set up prescriptive title against re- 
mainderman-—HEvidence—Newspaper extracts, ad- 
missibility of—Hvidence of partisan witnesses, value 
of—Hjectment suit—Burden of proof—fstoppel— 
Detriment to party invoking estoppel, necessity of — 
‘Transfer of Property Act (IV of 1882), s. 101— 
Acquisition of under-proprietary right by life-estate-- 
holder—Merger. 

The holder. of a talugdar estate madea Will under 

ll of the Oudh Estates Act of 1669 appointing 
his brother's son F' as his executor and successor of 
all the talugdart estate with all the rights and 
interest therein and authorising F to exercise all the 
testator’s powers of possession and enjoyment ‘as 
owner. The Will directed that after the death of 
F, M, the testator’s son, if alive, shall be the 
successor with the same powers as had been 
bestowed upon F, and after M, H shall be the 
successor. There wasa further provision that after 
all these three successors the fittest amongst the 
descendants of the successors shall succeed, and 
that the last legatee shall have power to nominate 
as his successor anyone whom he considered fit from 
: amongst the descendants. H predeceased M : 

Held, (L) that F obtained nothing but a limited 
estate terminable on his death ; [p. 347, col. 2.] 


(2) that the line of succession laid down by the 
testator could not be given effect to under the 
Oudh Estates Act, 1869, and further offended 
against the law forbidding perpetuities ; ,ibid.] 


(3) that the remainder, therefore, vested in M as 
the testator’s heir, and M became the full proprietor 
on the death of F. [ibid.] l 


The actual intention of a testator should be sought 
‘from the words of his Will keeping in.mind the 
circumstances in which it was prepared. [p. 344, col. 


to construe one Will by reference to expressions 
of more or less doubtful import to be found in 
other Wills is nota’ proper method of construction. 
ip. 344, col. 1.] 

Norendra Nath ee v. Kamalbasini Dasi (1), 
Bhagabatt Barmanya v. Kali Charan Singh (2), Din- 
bai v. Nusserwanji Rustomji (3) and Jagmohan Singh 
v. Sheoraj Kuar (4), referred to. 


Where the witnesses adduced in a case are 
partisans: there is always a tendency to strain a point 
` infavour of the party to whom they are attached 
and the best method of arriving at a correct con- 
clusion in such a.case is to look at the inherent 
probabilities of the case. {p. 350, col, 2.] 


’ An extract from a newspaper, standing by itself 
is inadmissible in. evidence to prove the facts 
recited therein, and even if it is admissible it is 
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not evidence of a satisfactory nature as to the 
correctness of its contents, [p. 351, col. 
In a suit for recovery of property dis plaintiff 


has to succeed on the strength of hisown title and 
not = ai weakness of the defendant's title. fp. 354, 
col. 2 ' 

Obiter. —The holder of the life-estate ana the 
remainderman must be considered as one and 
the holder of the life-estate who-has entered under 
a Will cannot against the Will assert an adverse 
title derived independently against the remainder- 
man. [p. 354, col. 2.] 


Board v. Board (6), referred to. 


Before an estoppel can ‘take place it is necessary 
for the party invoking it to establish that he had 
been led to do something detrimental-to his own 
interests by the acts of the other.party. -[tbid.] 


Where the holder of a mère lifé-estate in an 
estate acquires under-proprietary- rights: in a- village 
belonging tothe estate, there is no merger of the | 


under-proprietary rights. [p. 356, col. 1.) 


Appeal against the judgment and a 
decree of Mr. Justice Pullan and reported 
as 109 Ind. Cas. &35, sitting on the Original 
Side of the Chief Court of Oudh, Lucknow, 
-dated the 15th September, 1927.. 


Sir Tej Bahadur Sapru, Messrs. Bisiewar 
Nath Srivastava, Ali Zaheer and Barkat 
Ali, Íor the Appellant. 


Messrs. Hasan Imam, Ghulam Hasan and 

J agannath Prasad, for the Respondent, 

JUDGMENT, ` 

Stuart, C.J.—Appeals Nos. 116 and’ 
147 of i927 are against the judgment and 
decree of aSingle Judge of this Court pre- 
siding over 2. ‘Gourt of Original jurisdiction, 
in Original Suit No. 6 of 1925. The main 
appeal is No. 116 preferred by the defend- 
ant, Sardar Nisar Ali Khan, agains: the . 
plaintiff, Khan Bahadur Muhammad Ali- | 
Knan, ©. 8. I. The minor appeal No. 147 is 
preferred by the plaintiff against the de- 
fendant. It is-necessary to state in detail 
the uncontested facts relating to events 
which preeeded the institution of the suit.. 
In nearly allinstances there is evidence on 
the record supporting these facts. Where. 
‘the evidence is deficient, the deficiency is 
supplied by the agreement of the learned 
Counsel for the parties. We have had the 
advantage of having the arguments present- 
‘ed to us by learned Counsel who could not 
have done, in my opinion (which is shared 
‘by my learned brother) more to assist the 
Court in. bringing out the questions of law 

and fact which required determination, 


I here give a pedigree of the family - to 
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which I'shall refer again -in the course of. expedition to India, which resulted in the 


this judgment. | 
NAWAB ALI RAZA KHAN 
_ died 24th June, 1865. 





Sir Nawazish Nawab Nasir Nisan Ali 
Ali Khan, Ali Khan Khan, 
K. 0. I. E., died 19th died 1878 
died ss November, 1906 
THidayat Ali Khan Bahadur 
an, Sardar Muhammad 
born about 1878, Ali Khan, 
died 25th plaintiff, born 


October, 1924 about 1870 | 


Nawazish Muhammad 
Ali Khan, Husain Khan, 
born 190i. born 1902. 





| 
Mansur And others 
‘Ali Khan, born after 


Ali Raza Ali Khan, 
Khan, born 





born 1894. born 1894. 
1892, , 1894. 
f 
( i } 
Barkat Ali Khan, Sir Fateh Ali Khan 
born 1856, K.O.LE., | 
died 11th April, born about 1863, 
l 1902, died 28th October, 
' | 1923 - 
Ali Muhammad Khan, j 
born 1879, Nisar Ali Khan 
died 14th October, born 1901, defendant 
1926, , | and three other sons 
_ younger, 


The history of this family is accepted by 
the learned Qounsel as having been detailed 
with reasonable accuracy in a volume 
prepared with the approval of the Govern- 
ment of the Punjab called “Chiefs and 
families of Note." The first name upon 
the pedigree which I have given: is that of 
Nawab Ali Raza Khan. He was theson of 
Sardar Hidayat Khan, who was the son of 
Sardar Ali Khan, Sardar Ali Khan was a 


noble man who residedin the-province of - 


. Sherwan on the West coast ofthe Caspian 
Sea. He was a Turk belonging to the 
Qizilbash tribe. Qizilbash means “Red Cap.” 
T'he tribe was apparently so called because 
the male members wore as a distinctive 
part of their head gear a red “lungi” or cap 
round whichthe turban was tied. Sardar 
Ali Khan accompanied Nadir Shah in the 
‘“*He had also a daughter Zohra Begam who was 

‘the second wife of Fateh Ali Khan. She died in 
1912. Fateh Ali Khan's sons were born from another 
wife. Nasir Ali Khan's widow Fatima Begam who 
was not the mother of Muhammad Ali Khan and 
Zohra and who was childless at the time of the death. 
of her husband died at Karbala in 1916. 

tHidayat Ali Khan married -Fateh Ali Khan's 
daughter, 





~ 
` 


. Shab, Governor of Kandahar, 


‘he performed 


capture of Delhi. Afterthe Indian cam- 
paign was over, he wes appointed by Nadir 
He was 
murdered in 1770. He left three sons of 


. (tender years. Gul Muhammad Khan was 


the eldest, Hidayat Khan was the second 
and Ali Muhammad Khan was the youngest, 
Hidayat Khan had many sons. Nawab 
Ali Raza Khan had at least three elder 
brothers. When Hidayat Khan died in 1836. 


. Sardar Ali Raza Khan resided in Afghanist- | 


an where he possessed considerable estates. 
In 1839 when the British Forces invaded 
Afghanistan in order to place Shah Shuja 


“on the throne, Ali Raza Khan was appointed 
“their chief agent in the 


commissariat 
department, and became attached to the 
British Authorities, When the subsequent 
insurrection deprived Shah Shuja of bis 
throne, and disasters which are well-known 
over took the British Forces, Ali Raza 


Khan remained faithful to his allegiance, 


He made every effortto assist the British 
captives and enabled some to effect their 
‘escape. When the British Forces retired 
to India, Ali Raza Khan accompanied them. 
His allegiance to the British resulted in the 
confiscation of the whole of his property 
in Afghanistan. After his arrival in . India 
signal services for the 
British Government, He raised armed 


` forces for them, and himself commanded 


them, He fought on the side of the 
British at Mudki, Ferozeshah, and Sobraon 

and in 1857 he raised at hisown expense a 
troop of cavalary which became embodied 
in “Hodson’s Horse”, His youngest brother 
Muhammad Taki Khan was killed in 1858 
fighting for the British, Another brother 
Muhammad Raza Khan was distinguished 
by his-exceptional gallantry. Asa reward 
for his eminent services Sardar Ali Raza 
Khan was granted a pension of Rs. 800 a 
month, and was awarded a confiscated 
estate in Oudh. This estate is described 
in the Lists attached to Act I of 1869 as the 
estate of Nawabganj inthe Bahraich Dis-. 
trict. Sardar Ali Raza Khan was created 
a Nawab, He died in 1865. By an over- 
sight-not unusual to those who are ac- 
quainted with the proceedings of the period 
his name was entered after his death in the 
Lists prepared in accordance with the pro- 
‘visions of Act I of 1869. It is entered at 
“No. 161 in List Land No. 39 in List V. The 
giant of-Nawabganj was thus according to - 
s. 8 of Act Ioi 1869 a grant toa grantee, . 
declaring that the intestate-succession to 
the estate should therealter be -regulated. 


v 
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by the rule of primogeniture.: On the death 
of Nawab Ali Raza Khan on the 24th June, 
1865, he was succeeded by his eldest son 
Nawazish Ali Khan. Nawab Nawazish Ali 
Khan attained great distinction. He was 
created a Nawab. Like his father he resid- 
ed continuously in the Punjab. He became 
an Honorary Assistant Commissioner and 
President of the Labore Municipal Gom- 
mittee. In 1885 he was created a Oom- 
| panion of the Indian Empireand in 1888 he 
was created a Knight of the same Order. 
He became also an additional member of 
the Legislative Council. 

Here the history may be continued in 
greater detail. It has already been stated, 
that a pension of Rs. t00 a month had been 
conferred by Government on Nawab Ali 
Raza Khan. On the death of the latter the 
authorities gave in lieua pension of Rs. 2U0 
a month for life to each of the widows of 
Nawab Ali Raza Khan: Before 1866 one of 


the widows had died. Exhibit O A. 33 shows: 


that the Government of Indiain that year 
had considered the advisability of giving 
in lieu (provided the surviving widow 
Musammat Khadija Begam consented to 
forego her pension) a grant of the land in 
the Lahore - District, not to be held by the 
lady but to be held by the members of the 
family from theincome of which grent the 
lady could be supported. Exhibit OA-35 isa 
translation of the vernacular order from the 
‘Deputy Commissioner of Lahore dated the 
10th of August, 1866, asking that the lady 
should be approached and her consent 
obtained, if possible, to such an arrange- 
ment and that the senior male members of 
the family should be asked to state their 
views as to the form which the grant should 
take. Exhibit OA-36isa report of the Tahsil- 
dar dated the 27th of August, 1866, in which 
it is stated that the lady had consented, 
and that the family had put up proposals 
as to the form which the grant should take, 
It appears from a decision of' the Daputy 
Commissioner of Lahore in mutation pro- 
ceedings (Hx. 7 dated the 9th of March, 
1925,) that onthe 23rd of August, 1866, the 
three senior members of the family Na- 
wazish Ali Khan, Nasir Ali Khan and 
Nisar Ali Khan signed a joint vernecular 
document, in which they asked that the 
grant in question should be made in the 
following form, Three successive estates 
for life were to becreated: the first in 
favour of Nawazish Ali Khan, the second 
in favour of the second brother Nasir Ali 
Khan and the third in favour of the third 
brother Nisar Ali Khan, Oa the terming- 
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tion of the life-estates the three brothers 
desired that a series of life estates should 
continue to be given to a person appointed 
by the surviving members of the family 
themselves. This document is quoted in 
the decision in question. It has not been 
brought onthe record of this case but the 
learned Oounsel agreed to its acceptance 
in this Oourt for the purpose of explaining 
how the grant came into being. After 
certain other preliminaries with which I 
am not concerned the actual grant was 
made, The terms were not in exact accord 
with thedesires of themembers ofthe family. 
This grant (which is in English) is Hx. A-13 
dated 9th May, 1868. The property—the 
subject of the grant—was 2753 acres (more 
or less) in what was known as “ Rakh 
Khamba” in the Lahore District: A 
“Rakh "in the Punjab is a tract for the 
most partof reclaimable forest and jungle 
land. Atthe time that the grant was given 
the property granted was of value sufficient 
to provide for the maintenance of Khadija 
Begam with some surplus. In the last forty 
years this graut has become of consider- 
able value, and the present income is stated 
to usto be as much as Rs. 1,00,000. The 
deed is on the record. It may be .describ- 
ed shortly as follows: Nawab Nawazish 
Ali Khan was to hold the estate for life, 
On his death it was to devolve on his 
brother Nasir Ali Khan, and on Nasir Ali 


-Khan’s death it was to devolve on Nisar 


Ali Khan. If one brother pre-deceased the 
other the survivor would take the grant. 
There can bea no doubt thatit commenced 
thus with three life-estates. The Crown 
disposed of the remainder in the following 
manner: Onthe death of the last survivor 
it was directed that "the said estate shall 
go and belong to whichever of the lawful 
male heirs of the said Nawab Ali - Raza 
Khan shall be chosen by the said male 
heirs as the fittest person to succeed to the 
said estate, his heirs and successors.” -It 
is thus clear that on the termination of 
the life-estates a heritable estate was to 


be created. The deed cotinued:—‘In the 


event of the said male heirs unable to agree 
within a reasonable time, then to such one 
of the lawful heirs of the said Nawab. Ali 
Raza Khanas his Honour the Lieutenant- 
Governor may consider fittest to succeed 
to the said estate, his heirs and successors,” 
There is little room for controversy here, 
On the termination of the life-estates, the . 
surviving heirs were directed ‘to choose 
out of their own body the heir whom they 
considered the fittest person to succeed, 
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and to such person was granted a 
heritable estate. Ifthe heirs did not chooge 
such a person within areasonable time, the 
Lieutenant Governor of the Punjab was 
directed himself to appoint such a person 
and such person would obtain a heritable 
estate. The estate thus created was not, 
however, an absolute estate for the deed 
laid down afterwards ‘“ No transfer of 
proprietary rights in the said estate will 
be valid until it shall have received the 
sanction of His Honour the Lieutenant- 
Governor and shall have been duiy regis- 
tered.” 

There were other conditions. The holder 
was at all time required to make due 
provision for the maintenance of the family 
of Nawab Ali Raza Khan. It was explicit- 
ly laid down, that provision should be 
made for the maintenance of Musanmat 
Khadija Begam and the Local Government 
reserved to itself the right to fix the 
amount of maintenance and to require tke 
holder to set aside a specific sum from 
the income to provide the requisite amount: 
Further it was laid down, that the holder 
should, if required, be bound to furnish 
twenty-five troopers for the service of the 
Government. There are other conditions 
which are immaterial. The property 
described in this grant was afterwards 
called the Ali Razabad property and I 
shall in future refer to it under the latter 
name. The legality of the disposition in 
the Ali Razabad property cannot be 
called in question in view of the provisions 
of the Orown Grants Act (XV of 
1895). We have here to give effect to the 
grant. 

There are two more grants to be con- 
sidered, the first of these is ‘what is 
referred to in the judgment as the second 
Rakh Khamba grant, The deed will ke 
found in Ex. 11 dated 25rd September, 
1871. This is a grant of 207 acres also 
in Rakh Khamba inthe Lahore District. 
This isa grant giving full proprietary 
title to Nawab Nawazish Ali Khan alone. 
This property is now known as the 
Khalikabad property, and I shall refer to 
it under that name in future. On the 
17th June, 1892, Nawab Nasir Ali Khan 
made this grant the subject of a wakf 
under Ex.4. The remaining grant was 
a grant of what was known at first as the 
Juliana property, but what is now known 
as the Musalla property. I shalicall it in 
future the Musalla property. This grant 
was made by the Crown on the 25th 
June, 186, The deed is Ex. 12. Itisa 
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grant of 1126 acres in the Lahore Dis- 
trict and confers full proprietary right on 
Nawazish Ali Khan. This suit relates in 
the main to the four properties already 
enumerated. 

(1) The Nawabganj property in Oudh 
now called Nawabganj-Aliabad. 

(2) The Ali Razabad property in Lahore, 

(3) The Khalikabad property in Lahore. 

(4) The Musalla property in Lahore. 

After tbis digression I return to the 
history ofthe family. It has already been 
mentioned thst Nawazish Ali Khan had 
two brothers. This second brother Nasir 
Ali Khan entered Government service in 
the Punjab as an Extra Assistant 
Commissioner. He retired in 1888, being 
then: about the age of fifty-five, having 
attained the position of what. was 
then known asa District Judge. The 
duties of a District Judge, as he then 
was, in the Punjab corresponded in the 
main with the duties of what is known as 
a Subordinate Judge in the United Pro- 
vinces. The next brother Nisar Ali Khan 
resided in Oudh and looked after the 
Nawabganj-Aliabad estate. He died in 
1878. Sir Nawazish Ali Khan left India 
in 1889. He went to Europe, where he 
resided for some time, and on his return 
from Europe did not come back to India. 
He proceeded from Europe to Karbala 
where he died ina 1890. He had executed - 
on the 14th of February, 1882,a registered 
Will (Ex. 1) under the terms of which he 
appointed his bother Nasir Ali Khan his 
successor in respect of the Nawabganj- 
Aliabud property in Oudh, We are not 
concerned with the construction of this 
Will, as both parties are agreed for the 
purposes ofthis case that it conferred an 
absolute estate on Nasir Ali Khan. [Itis 
to be noted that at the time this Will was’ 
executed Hidayat Ali Khan who was born 
in 1878, was a boy of four years old. 
No provision is made in this Will by the 
testator for his only son. It was further 
set up that before Sir Nawazish Ali Khan 
proceeded to Europe, he made an oral gift 
of all his properties other than the Nawab- 
ganj-Aliabad property to Nasir Ali Khan, 
The learned trial Judge has found this oral 
gift, but on the evidence I am unable to 
agree with his conclusion. I find on the 
evidence that the oral gift was made. On 
the death of Sir Nawazish Ali Khan, Nasir 
Ali Khan succeeded to all the four proper- 
ties mentioned. | have referred to Sardar 
Ali Raza Khan and Sir Nawazish Ali . 
Khan as Nawabs. Apparently they had 


119 I. 0.1929 ^ 


obtained the title of Nawab but it is not 
clear how they had obtained it. Oa the 
lst January, 1892, Nasir Ali Khan was 
created a hereditary Nawab by the Viceroy, 
Lord Lansdowne. Under the provisions of 
Ex. A-39 a sanad was granted to him, 
As this creation has a bearing upon the sub- 
sequent history of the case I give it infull:— 

“ Having regard to the memory of Nawab 
Ali Raza Khan, your father, and of 
Nawab Sir Nawazish Ali Khan, K. O.1.E., 
your brother, and their loyal services, I 
confer upon you by this sanad the title of 
Nawab. 

“This title will henceforth be hereditary 
in your family, and will descend to the 
fittest member of the family by the same 
rule as that by which the estates devolve 
according to your family custom, provided 
that such member shall on each devolu- 
tion of the title be formally approved of 
by the Viceroy and Governor-Ceneral of 
India as a deserving .representative of the 
family, and the said title shall not descend 
to him until such approval has been ac- 
corded.” 

Onthe 15th July, 1896, Nawab Nasir Ali 
Khan while residing in Lahore at a house 
in the Empress Road executed two Wills 
Ps. 2 and Bs. 3. Both these Wills were 
registered. On 19th November, 1896, 
Nawab Nasir Ali Khan diedin Lahore. He 
was buried the same day. His death was 
reported for the purpose of mutation 


procesdings in one instance on the follow- 


ing day. On the 2lst November, 14396, two 
ceremonies took place in the family 
residence—the Mubarak Haveli at Lahore, 
ln the morning there was held what is 
known as the soem ceremony. The family 
are Shia Muhammadans governed by the 
Imamia Law. Amongst Shia Muhammadans 
it is customary to hold a ceremony in com- 
memoration of the death of oneof their 
number on the soem, that is tosay the 
third day after the death. The soem 
ceremony was held inthe morning. Inthe 
afternoon was held a ceremony known as 
the dastarbandi, which means the tying of 
the turban ceremony. The nature of this. 
ceremony, its significance, and its legal 
effect are amongst the most controversial 
questions in these appeals. I here note 
that it is accepted by both sides that such 
a ceremony was held. Nawab Fateh Ali 
Khan succeeded to the whole of the 
property owned and possessed by his 
uncle Nawab Nasir Ali Khan to the 
exclusion of Nasir Ali Khan’s own son, 
the present plaintiff, and to the exclusion 
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of Nawab Fateh Ali Khan's elder brother 
Barkat Ali Khan. ‘These facts are admite 
ted. The nature of his title isin question but 


the fact that he succeeded to possession and 
enjoyment is accepted on both sides. It has 


already been mentioned in the pedigree 


that Nawab Fateh Ali Khan had married 
Zohra Begam the ‘daughter of Nawab 
Nasir Ali Khan. At the time of Nawab 
Nasir Ali Khan's. death he had no son by 
Zohra Begam. He never obtained a son 
from Zohra Begam. This point, as will be 
seen later, is of importance. Oa the 6th 
July, 1897, the Assistant Secretary to the 
Government of India, Foreign Department, 
addressed the Chief Secretary of the Pan- 
jab Government in a communication a copy 
of which is Ex.: A-22. I quote this in 
full:— 

“I am directed to acknowledge the 
receipt of your letter No. 238, dated the 
29th April, 1897, reporting that Fateh Ali 
Khan has succeeded to the estate of his 
uncle, the late Nawab Nasir Ali Khan 
and has been recogaised by the Lieute 
nant-Governor of the Punjab as head of the 
family. l 

“Hig Excellency the Viceroy and 
Governor-General formally approves of 
Fateh Ali Khan as a deserving represent- 
ative of the family. Tse title of Nawab 
consequently descends to nim in accordance 
with the termsof the sanad granted to the 
late Nawab on the lst January, 1892.” 

Fateh Ali Khan was thus recognised by 
the Punjab Government as head of the 
family. Although he was not the eldest 
member, and although he was not the son 
of the last holder, the hereditary title of 
Nawab which had been conferred on Nasir 
Ali Khan and his successora was conferred 
on him. After certain attempts on the part 
of Barkat Ali Khan, Fateh Ali Khan's 
elder brother, to obtain more favourable 
treatment—these attempts will be referred to 
acain—Nawab Fateh Ali Khan was accept- 
ed as in possession and enjoyment of 
Nawabganj-Aliabad, Ali Razabad and 
Musalla properties and as mutawalli of the 
Khalikabad property. It is admitted 
that up till at any rate 1898 or 1899 his 
relations with the present plaintiff were 
cordial. He does not appear to have 
granted the plaintiff any fixed allowance 
but in its placeié appears that he allowed 
the plaintiff to draw such sums as he requir- 
ed fiom the family treasury. On the 7th 
March, 1898, Nawab Fateh Ali Khan then 
intending to leave India, executed Ex, 116 
a general power-of-attorney in favour ofthe 


Ny 


of-attorney that the plaintiff made the 
statements Hx. 117, dated the 17th August, 
1898, and Ex. 118, dated ist September, 
1298, before the Revenue Authorities. 
In 1898 or 1899 occurred an event which 
‘has been largely responsible for the un- 
fortunate acerbity of feeling. which has 
_ tinged the subsequent conduct of the 
- parties. Nawab Fateh Ali Khan married 
again. | | 
It appears that subsequently he contract- 
ed a fourth marriage. The details of the 
marriages are unimporiant, The impor- 
tant factsarethat in 1901 a son was born 
to him, Zohra Begam still remaining child- 
- Jess and.since then three other sons have 
been born to him. It is common to the 
parties that afterthe birth of these sons 
Nawab Fateh Ali Khan curtailed the plaint- 
iff's expenditure and also that he’ com- 
‘menced to make dispositions out of the 
inrome of his property in favour of his 
children. -The plaintiff and-he became 
estranged, and the plaintiff admittedly com- 
menced to borrow money and incur debts. 
We find that on the 8th October, 1905, 
Nawab. Fateh Ali Khan issued a-notice 
' (Bx. A-30} warning the public that he: 
would not be responsible for any debts 
contracted without his written authority. 
_ Nawab Fateh Ali Khan did not reside in 
the family house—the Mubarak Haveli. In 
1906 bs was living in a house known as the 
Sabz Kothi (Green House). The plaintiff 
resided there with him. That year tha 
plaintif left the Nawab’s house and took 
up his residence in another house in the 
Empress Road, Lahore. They never resided 
. together again. The plaintiff continued to 
incur debts. In Christmas 1910 three lead- 
ing gentlemen of the Punjab, Nawab Sir 
Khuda Bakhsh Khan, Raja Hari Kishan 
Kaul and Iftikhar Uddin waited on 
Nawab Fateh Ali Khan and asked per- 


-. mission to lay before him the hardships of 


the plaintiff. The fact is clear from a por- 
tion of the Nawab’s letter to Mr. Humphreys 
the Deputy ‘ Commissioner of Lahore (Ex. 
_A-37) dated 30th of January, 1913, Nawab 
Fateh Ali Khan refused to discuss the 
question with these gentlemen but later on 
called on Mr. Butler (now Sir Montague 
Butler) who was then Deputy Commissioner 
of- Labore and stated the case to him. On 
the 10th of January, 191), Nawab Fateh Ali 
Khanappesrsto have communicated witb Sir 
Louis Dane the Lieutenant-Governor of the 
_ Punjab and asked Sir Louis Dane to arrange 
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of the letteris not on the record but the 
fact is admitted by the learned Counsel 
for the parties and is clear from Ex. OA- 
161 a letter of the 24th January, 1911, writ» 
ten by Nawab Fateh Ali Khan to Colonel 
Parsons the then Commissioner of Lahore. 
This gentleman is now dead. There ison 


- the record an official note of Sir Louis 


Dane dated the 9th April, 1911, (Ex. A-35). 


On the 30th August, 1911 a precis of facts 


was submitted on behalf of Nawab Fateh 
Ali Khan to Sir Louis Dane. This is 
Ex. 152. On the 18th: August, 1912, Sir 
Louis Dane issued an award (Ex. A-78). 
This award fixed an allowance for the. 
plaintiff to be paid by Nawab Fateh Ali 
Khan and provided for the payment of'the 


_ plaintiff's debts by Nawab Fateh Ali Khan, 


Nawab Fateh Ali Khan clearly did not 
agree to accept this award. This is shown by 
his letter Ex,A-36, dated 9th November, 1912, 
sent to Sir Louis Dane. On the 8th January, 
1913, Mr. Humphreys the then Deputy 
Oommissioner of ‘Lahore, (this gentleman is 
now dead) wrote to Nawab Fateh’ Ali Khan. 
The letter is not on the record but i6 refer- 
red to in Nawab Fateh Ali Khan's reply to 
which we have already referred (Ex, A-37) 
dated the 30th January, 1913. What kap- 
pened afterwards can be discovered from 
a letter (Ex A-38) written by Nawab 
Fateh Ali Khan to Mr. Humphreys. This 
is dated the 14h-March, 1913. From 
this it appears that Sir Louis Dane took 
strong exception to Nawab Fateh Ali Khan 


_-yafusing to accept his decision and that he 


directed Mr. Humphreys to inform Nawab 
Fateh Ali Khan that in consequence of his 
attitude, Sir Louis Dane refused to see 
Nawab Fateh Ali Khan and that Sir 
Louis Dane ordered that neither the Com- 
missioner of Lahore nor the: Deputy Com- 
missioner of Luhore were to receive himin ~ 
their houses. Nawab Fateh Ali Khan 

then wrote Hx. A-38 in which while 
still refusing to acceptany determination 
as tothe succession to his property he 
agreed to pay of the plaintiff's debts to 
the extent of Rs. 36,000 and to pay him 
in furture an’ allowance of Rs, 1,600a 
month. From this date to the date of Sir’ 
Fateh Ali Kban’s death the 28th Octoher, 
1923, the relations between him and the 
plaintiff were clearly never cordial, although 
they appeared in public together on 
certain occasions. Thehistory of the inter- 
yening yearsin more or less controversial, 
But certain facts stand out clearly which - 
may be mentioned now. Nawab Sir Fateh 


‘certain differences. Unfortunately a copy. Ali Khan -followed -bkis predecessorsin a - 


es is 
t 
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career of publie activities. In 1897 he was 


nominated a member of'thə Legislative- 


Council. In 1902 he proceeded to England 
as one of the representatives of the Punjab 
atthe time of the Coronation of His Majesty 
-King Edward VII. In 1903 he was an 
official guest atthe Delhi Darbar and was 
created a Oompanion of the Indian Empire. 
In 1904he became an additional member 
of the Governor-General’s Legislative Ooun- 
cil. In 1921 he was advanced to the 
dignity of a Knight, of the Order of the 
Indian. Empire. It is admitted that he 
took a leading part in public and religious 
matters and was astrong adherent to his 
.own side. Such men make many friends 
and many enemies. In a variety public 
‘matters such as elections he was an ad- 
herent.of one candidate. It is noticeable 
that the plaintiff, who also isa man who 
has taken part in public. life was fre- 
quently on the other side to that taken by 
Sir Fateh Ali Khan, The plaintiff has 
also attained a considerable position. 
He is an Honorary Magistrate. In 1910 he 
became a Khan Bahadur. He was Vice- 
, President of the Ohiefs Association of the 
Punjab and President of the Anjuman 
Islamiaof the Punjab. For many years 
he had been a member of the Municipal 
- Board, Lahore, and has been its Vice- 
President for eighteen years. In 1921 the 
sams year when Nawab Fateh Ali Khan 
obtained his Knight Companionship of the 
Indian Empire, the plaintiff was created a 
Companion of the Order of Star of India. 
It is necessary toa state these facts here 
to prepare the way for the subsequent 
discussions of the evidence in.the case. 
The statement ofthe facts is now near- 
ing conclusion. Sir Fateh Ali Khan died 
on the 28th October, 1923. ‘After the 
. death of Sir Fateh Ali Khan the plaint- 


if atonce claimed succession tó tke pro- 


perties. Sir Fateh Ali. Khan’s eldest son 
Sardar Nisar Ali Khan opposed this 
claim. The first contest was (as is usual) 
in the Revenue Ooarts to obtain recogni- 
tion’ as 4 person entitled to engage for 
the land revenue oras a person entitled 
asa grantee. In the Punjab ` Revenue 
Oourts the plaintiff was successful. In 
the Bahraich Revenue Court the defendant 
was successful, 
refused to give the plaintiff possession, the 
plaintiff has been obliged to file the suit 
out of which the present appeals 
proceed. The possession in no circumsta- 


ness has been actual posséssion. It hag- 


oaly been constructive ‘possession. The 
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plaintiff's: suit has been decreed by the 
learned trial Judge almost in entirety. 
Inow proceed to the questions involved 
in these appeals. As has alraady been 
stated, on the death of Sir Nawazish Ali 
Khan in 1880 his brother Nawab Nasir — 
Ali Khan, the father of the present plaint» 
iff, succeeded to all the properties owned 
and possessed by his elder brother, He 
succeeded to the Nawabganj-Aliabad 
estate in this province according to the 
terms ofthe Will Ex. 1. Itisagreed between 
the parties that under the’ terms of this . 
deed he obtained a full estate. He suce- — 
ceeded to the Ali Razabad property as the 
holder of the second life estate under the 
terms of Ex. A-13. He succeeded as 
mutwallz to the Khalikabad property under - 


¢ 


‘the terms of the deed of wagf, Ex. 4. 


With regard to the Musalla. property,and 
the remaining property the plaintiff's case | 
was that Nasir Ali Khan succeeded under 
an oral gift. The learned trial Judge has ° 
found against the oral gift. I am, however, 
of opinion that the oral gift is establish- 
ed and I find accordingly. I base my 
finding upon the following facts. There — 
is admittedly no written transfer from 
Sir Nawazish Ali Khan to Nawab Nasir 
Ali Khan in respect of the Punjab pro- 
perty. This property is not covered by 
the Will, Ex. 1. But we have it asa fact. 
that Nawab Nasir Ali Khan did succeed 
to that property. It appears that in 1884 
the Deputy Commissioner of Bahraich wrote 
to the Deputy Commissioner of Lahore, 
asking the Deputy Commissioner of Lahore ' 
to ascertain from Nawazish -Ali-Khan who 
was his həsir and successor to the Ali 
It was in accordance 
with the practica of the period that the 
inquiry was made. The Deputy Oommis- 
sioner of Lahore wrote to Nawab Nawazish 
Ali Khan asking him for the necessary in- 


formation. There is on the record Nawab 


Nawazish Ali Khan's reply, Ex. A-16, dated 
15th April. 1884. He replied that he had 
made a Will in 1882 declariag his brother 
Nasir Ali Khan to be his heir and suc- 
cessor. The letter concludes with the fol- 
lowing words according to the transla- 
ticn:— MK 

“Let if also be mentioned. that with the 
sanction of the Government Nasir Ali 
Khan has furthar been appointed to be 
the owner and heir after me of the jagir 


Muafi held in perpetuity as- well as. of 
‘other properties of mine in the Puajab.” 


This letter is sufficient proof of a gift 
and.as the gift is not in writing it can be 
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taken to be an oral gift. Under the Imamia 
Law to which the parties are subject: a 
gift cannot be effected without pos- 
session but Ex. 14 shows that possession 
was granted in Sir Nawazish Ali Khan's 
lifetime. This is a letter to the Tahsildar 
of Lahore written by Sir Nawazish Ali 
Khan on the 5th April, 1889, before he 
started on his voyage to Europe. In this 
he states again, that all his Punjab pro- 
perty has been transferred to Nasir Ali 
Khan and directs the Tahsildar to record 
Nasir Ali Khan’s name and to put him 
in possession. Nasir Ali Khan was put in 
possession accordiugly. 

I now come to the construction of the 
Wills, Exs. 2 and 3. The rules of construc- 
tion of Wills in India have been laid down 
en several occasions by their Lordships 
of the Judicial Committee. An attempt 
to discover the correct construction of a 
particular téstamentary disposition by a 
lengthy search through a variety of decided 
cases English and Indian was not approv- 
ed by Lord Macnaughten in Norendra Nath 
Sircar v. Kamalbasint Dasi (1): 

“To construe one Will by reference to 
expressions of more or less doubtful im- 
port to be found in other Wills is far the 
most part an unprofitable exercise. Hap- 
pily that method of interpretation has gone 
out of fashion in this country, To extend 
it to India would hardly be desirable. To 
search and sift the heaps of cases on Wills 
which cumber our English Law Reports, 
. jn order to understand and interpret Wills 
of people speaking a different tongue, train- 
ed in different habits of thought and 
brought up under different conditions of 
life, ceems almost absurd.” 

He again said in Bhagabati Barmanya v. 
Kali Charan Singh (2): 

“It is no new dectrine that rules establish- 
edin English Courts for construing English 
documents are not as such applicable to 
transactions between natives of this country. 
Rules of construction are rules designed to 
assist in ascertaining intention, and the 
applicability of many such rules depends 
upon the habits of thought and modes of 
expression prevalent amongst those to 
whose language they are applied. Englich 
rules of.construction have grown up side 
by side with a very special law of property 


(1) 231. A. 18 atp. 26; 23 C. 563; 6Sar. P. O.J. 


667; 6 M. L. J. 71(P.C.). - 

(2) 10 Ind. Cas. 641; 38 I. A. 54 at p. 64; 15 C. W. 
N.393:9 M. L. T. 411; 13 O. L.J. 434; 21 M. L.J. 
387:8 A. I. J. 433; 13 Bom. L. R. 375; 38 O. 468; 
(1911)2 M. W. N. 295 (P. 0.). | 
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anda very artificial system of conveyance- 
ing, and the success of those rules in giv- 
ing effect tothe real intention of those 
whose language they are used to interpret 
depends not more upon their original fitness 
for that purpose than upon the fact that 
English documents of a formal kind are 
ordinarily framed with a knowledge of the 
very rules of construction which are after- 
wards applied to tnem. It isa very se- 
rious thing to use such rules in interpreting 
the instruments of Hindus, who view most 
transactions from a different point, think 
differently, and speak differently, from 
Englishmen, and who have never heard 
of the rules in question.” The same re- 
marks were quoted with approval by Lord 
Parmoor in a comparatively recent case 


‘Dinbat v. Nusserwanji Rustomji (3) in 


reference toa Will made by a Parsi and 
they are applicable equally to a Will made 


‘by a Shia Muhammadan governed by the 


Imamia Law. Ina-previous decision of mine. 
which is quoted in Jagmohan Singh v. 


, Shooraj Kuar (4) I stated that the actual 


intention of the testator should be sought 
from the words of the document keep- 
ing in mind the circumstances in which . 
it has been prepared, and I shall endeavour 
to apply these principles of construction to 
Ex. 2 and Ex, 3. The testator, Nawab Nasir 
Ali Khan, was a gentleman of position and 
of culture. He belonged to an aristocratic 
family. He had clearly a good knowledge 
of Urdu. Hehad also some claims to under- 
stand the law as he had been an Extra 


. Assistant Commissioner in the Punjab and 


had retired holding the office of the Dis- 
trict Judge. But both the learned Counsel 
have informed us (although there is no 
evidence on the record in this respect) 
that he did not know English and his 
knowledge of testamentary law can be best 
illustrated by the fact that, as will be 
seen later, he assumed a disposing capacity 
over certain property which he ought to 
have known he did not possess. The evide- 
nce as to how he came to make these Wills 
ie unsatisfactory. The main evidence on 
this point is that of the plaintiff himself 
and that of the scribe of the Wills. The 
plaintiff was P. W. No. 29 and the scribe 


(3) 69 Ind. Cas. 323; 491. A. 323; (1922) M. W. N. 
787; AJL R. 1922 P.O. 311; 4 U. P, L. R. (P.O) 
105; 17 L W. 174; 27 O. W. N. 199; 3l M. L. T. 213; 
37 C. L. J. 420; 25 Bom. L. R. 625; 49 ©. 1005; 45 M. 
L. J. 572 (P. O.). 

(4) 106 Ind. Cas. 593; 3 Luck, 19at p. 32; 40, W. 
N. 1125; A. I. R. 1928 Oudh 49. 
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was Abdul Karim, P.W.No. 31. Some points 
are clear enough from their evidence. 
Nawab Nasir Ali Khan was living in the 
house in Empress Road in which the plain- 
tiff now lives, and it was in that house 
that the Wills were written. On the 14th 
of July, 1896, according to this evidence, 
Nawab Nasir Ali Khan who had prev- 
iously contemplated making these Wills sent 
for Abdul Karim and dictated to him what 
he calls a draft and what presumably were 
two drafts as there are two Wills which 
varied in terms, Itis agreed that Abdul 
Karim did not suggest the drafts. The 
drafts. were thea unaided composition of 
Nawab Nasir Ali Khan. He does not ap- 
pear to have taken any lagal advice and 
he did not consult Abdul Karim in res- 
pect to the wording of the dispositions. 
Abdul Karim is now dead. He gave evi- 
dence in 1927/when he was a man who, ac- 
cording to himself, was nearly a hundred 
years of age. His evidence and that of the 
plaintiff can be accepted as to the fact 
that Nawab Nasir Ali Khan dictated the 
Wills. He was-not likely in any circum- 
tances to have consulted Abdul Karim 
who was a Mukhtar in small practice in 
Lahore, Abdul Karim was called in to 
write to the testator's dictation, because 
he was one of the numerous persors who 
call regularly at the house of an impor- 
tant man. Another reason may have been 
thathe wrote a very good hand. The evi- 
dence of these witnesses as:to how these 
drafts were prepared conflicts with the 
internal evidence afforded by the contents 
of the Wills themselves The witnesses 
would have it that Nawab Nasir Ali dic- 
tated the contents of the Wills without 
preparation and with no hesitation. From 
their evidence it would appear that he 
dictated them asa man would dictate a 
business letter. Abdul Karim: stated that 
the Nawab had no written documents in 
front of him. He added that perhaps he 
had some - sanads in front of him while 
he was dictating. Perhaps he had one or 
two books. The books were about the 
` Oudh property and Rakh Khamba property. 
It is clear to me (and my learned brother 
agrees with me upon this point) that the 
drafts could not possibly have been pre- 
pared in this way. I have studied the 
Wills closely and have read them many 
times. It is apparent to me that the drafts 
from which these Wills were prepared were 
based upon a draft not mentioned in which 
the testator had copied words from the 


Will of Nawazish Ali Khan, Ex, 1. He 
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altered those words, but he was 
using. those words .as a structure upon 
which -he based his own Wills and it would 
be practically an impossibility. that any 
man could have produced such an excel- 
lent piece of Urdu composition if he had 
not previously worked it out in the rough. 


“This is, I believe what happened, He had 


already worked out in the rough what. he 
intended to say in the two Wills and then 
proceeded to dictate them to Abdul Karim. 
Abdul Karim then took away the drafts, 
went through them and brought them back 
the nextday. The Nawab examined them 
and finding them correct (or perhaps after 
making verbal corrections in them) gave 


‘them back to Abdul Karim to copy fair. 


The final copies are Ex. -2 and Ex. 3. These 
witnesses have shown that their evidence 
is not reliable in itself by the fact that 
they have given an account as to how 
these Wills came into being which cannot 
be correct on the face of the Wills them- 
selves. This is not to their discredit, They 
were deposing to events that had taken 
place more than thirty years before and 
their memories could hardly have been 
trusted on details, This, however, is a 
reason for not accepting their evidence 
when they speak as to conversations and 
undertakings given by Fateh Ali Khan, 
and the like. My finding as to this 
portion of the case is that it is proved 
that Nawab Nasir Ali Khan, a man of 
over sixty, of considerable ability, with a 
slight knowledge of law which was more 
likely to prove an obstacle than an assistance 
to him, prepared himself the Wills which 
he executed. He was in full possession 
of his faculties, and was clearly doing 
what he desired to do. I find. that he 
had before him and was using asa model 
the Will, Ex. 1, made by Nawazish Ali Khan 
in his favour and that he had before him 
the disposition of the Ali Razabad property 
which had been made after he had been 
consulted, and which embodied (it is true 
with important variations) a scheme of 
which -he favonred. The 
similarity in the two Wills, Ex. 2 and 
Ex. 3, and the Willin Ex. 1 can best be 
appreciated by a comparison of the originals 
Whole sentences 
are reproduced. There are, it is true, 
variations. I have ‘directed the office to 
prepare transliterations in Urdu. of the 
three Wills, Exs. 1, 2 and 3 and a com- 
parison of the. transliterations will assist, 
I now come to the Wills themselves. 
Exhibit 3 affects the Nawabganj-Aliabad 
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property in -Oudh. I give the essential 
particulars eliminating superfluous words: 

“I am......Nasir Ali Khan......owner and 
talugdar of Nawabganj-Aliabad, Bahraich 
District in the province of Oudh. Whereas 
this borrowed life is transitory, therefore, 
considering the appointmentofan executor" 
(the word “wasi” means executor and 
does not mean “legatee" as givenin the 


, official translation)” and my successor’ a 


-any one else's 


= 


matter of necessity and duty I do hereby 
affirm in writing that whereas the estate 
comprising Taluqdari Nawabganj-Aliabad 
......With all property and articles moveable 
and immoveable and all external rights 
and rights of user which were given to 
me by my elder brother the late Sir 
Nawab Haji Nawazish Ali Khan...... by 
means of a registered Will dated 14th 
February, 1882, made under s. 11 of Act 
I of 1869 and in 1889 the said Nawab 
Sahib in his lifetime having got this 
above-mentioned talugdari estate, with 
all rights and interests, entered in my 
name made me like himself owner without 
partnership. Accordingly 
I have been continuously and am still in 
possession and owner of this very talugqdart 
estate from the date of mutation till to-day. 

“Now, under s.11 of Act I of 1869 A. D. 
I. by means of this Will do hereby appoint 
Nawab Fateh Ali Khan son of my ‘late 
brother Nawab Nisar Ali Khan my executor 
and successor of all this talugidar: estate 
with all the rights and interests aforesaid 


and do hereby authorise the legatee that . 


whatever talugdart powers'over the above- 


` mentioned [laka and over all the properties 


moveable and immoveable, I the said 
declarant have, my legatee, to wit Nawab 
Fateh Ali Khan, after my life shall have 
like myself the very same powers with 
powers of possession and enjoyment as owner 
provided he be alive.” 

Up to this point the effective portion 
of the Willis strikingly similar to the 
effective portion of Ex.1. We have the 
same words wohtikhtiarat ba gabza-tasarrufe 
malikana. If the Will stopped here it 
would be difficult to arrive at a finding 
that it did not give an . absolute estate 
to Nasir Ali Khan. It istrue that nowhere 
does the testator call him his heir. 


him. Jt is true that there are no words 


such as naslan bad nasian—generation after. 
“ generation. There is no Express devise ofa 


heritable estate. There is nothing to indicate 
explicitly that there isa power of transfer, 
But the statement that whatever talugdart 


NISAR ALI KHAN V. MUHAMMAD ALI KHAN, 


Ha 
‘does ‘not use the word waris in describing 


+ 


119 I, 0. 192$ | 


powers the testator possesses shall be 
possessed like himself by Nasir Ali Khan 
would go far to indicate that the estate 
was absolute. Though the word malik 
is never used there is a reference to powers 
of possession and enjoymentas owner. But 
when it is remembered that the testator was 
taking large portions of his wording from 
Ex.1 the use of particular words has not 
the same significance and further the 


testator might well have been misled as to 


the use of words denoting ownership if he 
possessed a translation of the Government 
Grant (Ex. A-13), Although the deed of 
1858 (Ex. A-13) was presumably prepared 
by a Legal Adviser to the Government of 
India it grants what on the face of :t isa 
life-estate as an estate “for the term of his 
life in full proprietary right’. The 
difficulties in construing Ex. 3 are render- 
ed the less by the subsequent contents of 
that document, Although Nawab Nasir 
Ali Khan cannot be considered to have had 
any clear ideas as to the rules of testa- 
mentary disposition it is not an unfair 
presumption that he would have appreciat- 
ed the impossibility of devising full pro- 
prietary title to more than one devisee. 
The Will continues:~— 
“Similarly after the lifetime of the 
legatee, Nawab Fateh Ali Khan, my son 
Nawab Muhammad Ali Khan, shall if alive 
be his successor. He shall also have the 
very same powers as have been bestowed 
upon Nawab Fateh Ali Khan by means of 
this deed of Will.” 
_ Then follows the third provision :— 
“After the life time of my son Nawab 
Muhammad Ali Khan, Nawab Hidayat Ali 
Khan son of the late Sir Nawab Haji, 
Nawazish Ali Khan, shall be his successor 


. provided he be alive”. 


We now come to the fourth provision. 
After the termination of these three estates 
the testator then provides for the creation 
of a fourth estate and here he was clearly 
considering the arrangements which he 
and his two brothers had proposed to, 
Government in 1868. On the termination 
of the third estate he laid down :— 

“After all these.three successors the fit. 
amongst the descendants of the successors 
shall succeed”. But here he added some- 
thing that had never been suggested before. 

“The last legatee shall have power to 
nominate as his successor any one whom 
he considers fit from amongst the descen- 
dantsof each of the three successors.” | 

Thus there was not to be selection by 


the heirs but an appointment by the last 


Ve 


. clear. 
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holder -of the first three. estates. This is 
how he provides for the devolution in 
event of the last lagatee failing to make 
an appointment. He here goes back to the 
original plan :— 

“If the last legatee die without nomina- 
ting a successor the male descendants. of 
each of the three successors shall have 
power to appoint as successor whomsoever 
they consider fit and superior amongst 
themselves.” 

Next comes a very 
tion :— 

“The line of successors shall continue 
‘according to this very rule.” 


obsscure condi- 


Whether this means that the next succes- 


sor should have power to appoint and on 
failure there should be a selection by the 
heirs; or whether it means that after the 
fourth successor there should invariably be 
selection by the remaining heirs, Ihave not 
to determine so need not discuss the ques- 


. tion. Next comes a clause to provide for 


failure to select which make thesame pro- 
vision as in the Ali Razabad grant: 


“In the event of disagreement the 
. Government shall hava power to appoint 
a successor any one amongst the descend- 


ants of each of the three successors whom : 


he considers the fittest.” 


This isthe Will. Itis made under the 
provisions of 6. ll, ActIof 1869. Itis 
urged by Sir Tej Bahadur Sapru on behalf 
ofthe defendant that on the proper con- 
struction this Will gives an absolute estate 
to Fateh Ali Khan with an attempt to 
determine succession after his death which 
is void on.the ground of repugnancy. He 
argues that the wordsat the commence- 
ment show that an absolute estate was 
= created, and that anything following is an 
attempt to restrict thaowner of the absolute 
estate and divert the succession ina man- 
mer unauthorised by law. I thinkit is 
permissible in the circumstances of the 
_ case first to read the Will without paying 
any attention to legal rules for the pur- 
poseonly ofseeking the testator’s inten- 
tion. Tomy mind the intention is very 
Nawab Nasir Ali Khan had in his 
mind as his main intention the intention of 
preserving the estate intact. Although: on 
the words he used itis possible to arrive 
at a finding that the holder had a 
power of transfer, it is clear to mə that 
he did not intend any holder to touch the 
corpus ofthe property. The whole of the 
Will read together convinces. me that his 


one intention was to preserve the property. 


NISAR ALT KHAN V, MUHAMMAD ALI KHAN, 


"347 


intact. The estate was to be considered sacr- 
ed. It was never to diminish. It was to conti- 
nue-from holder to holder and never to bs 
leas than the estate that came into his 
hands. I cannot reconcile the creation of 
three exactly similar estates to be held in 
turn by Fateh Ali Khan, Muhammad Ali 
Khan and Hidayat Ali Khan as compatible 
with an intention to grant to Fateh Alis 
Khan,a full proprietary estate and then 
divert the succession firstly to Muhammad 
Ali Khan and secondly to Hidayat Ali 
Khan. Thus it appears to me that Fateh Ali 
Khan obtained nothing more than a limit- 
ed estate which terminated with his death. 
How far he had powers oftransfer it is 
not necessary forme to decide. It is not 
suggested that he ever made any transfers. 
But theestate devised tohim in my opin- 
ion fell far short of an absolute estate. It- 
was a limited estate. Itseems academic to 
discuss the limitations beyond the main 
limitation that it terminated with his life. 
This being the case the decision. of this 
portion of the appeal can proceed in the 
following manner. Hither the disposition 
was only effective to conveya limited estate 
to Fateh Ali Khan, and the disposition then 
‘ceasedto be effective or the disposition 
was sufficiently effective’ to cunvey a 
similar limited estate to the plaintiff, It 
is of no consequence which view is taken 
for the decision of this portion of the ap- 


peal, for in either case, the plaintiff has be- ` 


come absolute owner of Nawabganj-Aliabad 
on the death: of Sir Fateh Ali Khan. 
Hidayat Ali Khan having died in 1924 
and thus having predeceased the plaintiff, 
his limited estate, (if it ever existed) has 
disappeared. In whom would the remaind- 
ər vest? According to the terms of the 
Will the remainder never vests. The line of 
succession laid down by the testator is 
obviously one to which ActI of 1869 cannot 
give effect. It offends against the law for- 
bidding perpetuities. It creates interests 
in person unborn and is in every way 
objectionable. The remainder must clear- ' 
ly vest in Nasir Ali Khan's heir-at-law, 
Muhammad Ali Khan is now his sole heir- 
at-law. There were at the time of Nasir 
Ali Khan’s death three heirs, his widow 
Fatima Begam, his daughter Zohra Begam 
the wife of Sir Fateh Ali Khan,.and the 
plaintiff. The widow being a childless 


- widow was under the Imamia Law entitled 
to no share in the immoveable property. 


But apart from that she died in 1916. Zohra 
Begam died in 1912. Thus Muhammad 
Ali Khan is the sole heir-at-law. It is 
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unnecessary to discuss whether in addition 
to being sole heir under the Imamia Law 
he is alsosole heir under the ruleof primo- 
geniture by viruts of the retrospective 
effect of Local Act III of 1910. If he 
obtained a limited estate on Sir Fateh 
Ali Khan’s death he also obtained the 
remainder, and thus became full proprietor. 
_ If the disposition became inoperative on 
Sir Fateh Ali Khan’s death he succeeds 
as’ heir-at-law. In either case he becomes 
full proprietor., 

I now come to the Will, Ex. 2. It affects 
the Punjab property. The dispositions are 
so similar to the dispositions in Hx. 3 as 
not to require a detailed examination. It 
is sufficient to say that there are again 
the three successive estates in favour of 
Fateh Ali Khan, Muhammad Ali Khan 
and Hidayat Ali Khan with the power 
given to the last holder to nominate a 
successor and the power of selection in 
certain Scircumstances. But this is not a 
Will which the testator was competent to 
. make under the provisions of s. ll of Act 
I of 1869, but the Will of a Shia Muhamma- 
dan governed by the Imamia Law. It is 
thus only effective to the extent of one- 
third of the dispositions unless the heirs- 
at-law consented to its provisions. I shall 
come to that point later. 

For the same reasons on which I have 
based my finding in respect of the Will 
Ex. 3, the plaintiff must succeed to the 
full estate in all the property covered by 
it over which the testator had?a’power of 
disposition after the death of Sir Fateh 
Ali Khan. As I shail procesd to show 
later the testator had not the power of 
disposition over the Ali Razabad property 
and as I shall show later the appeal must. 
succeed in respect of that property. But 
n respect of the Musalla property the - 
disposition was a good disposition in so 
far as it gave a limited estate to Fateh 
Ali Khan. It might bs argued (although 
it was not argued at the Bar) 
that under the Imamia Law a series 
of limited estates can be created “ad 


infinitum” (sse Tyabji’s Principles of Mu- . 


hammadan Law, Second Edition, page 516, 
para. 449), But evenif this be so, the rule 
of succession on the termination of the 
limited estates. cannot be effective. The 
limited estate in favour of the plaintiff 
may be a good estate. What then? Hide- 
yat Ali is dead. The limited estate in bis 
favour failsand the plaintiff is left again 
as holding both the limited estate and 
the remainder. On the facts there was 


of the property as a whole. 
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consent of the heirs. I need not go into 
this matter in detail. It is sufficient that 
I accept the findings of the learned trial 
Judge to the effect that the plaintif and 
Zobra Begam consented explicitly to the. 
Will, Ex. 2, and that Fatima Begam consented 
impliedly. She received maintenanca from 
Sir Fateh Ali Khan and clearly took no 
objection to the disposition. 

Before I proceed to the contentions 
questions as to the rights to the Ali 
Razabad property I note certain objections 
taken by Sir Tej Bahadur Sapru in respect 
He has taken a 
general objection that in any circumstances 
Sir Fateh Ali Khan had obtained full title 
by adverse possession. He did not press © 
this plea strongly but he put it 
forward. Tne learned trial Judge had 
discussed the question of adverse possession 
under issue No..16. The case put up here 
was that at a certain period about 1910 Sir 
Fateh Ali Khan asserted adverse possession. 
He certainly did not assert it in respect of 
the Nawabganj-Aliabad and the Musalla 
properties for we find that in the preceis of 
facts (Ex. 152) prepared on the 30th August, 
191i which. was submitted to Sir Louis Dane 
on his behalf it was stated that Sir Fateh 
Ali Khan had only a life interest in these 
properties, I consider thatthe defendant's 
appeal must succced io regard to the Ali 


‘Razabad property so it is not of importance 


to consider the question of adverse posses- 
sion there. Another point was taken that 
the plaintiff by signing Ex.3 as an attesting 
witness has forfeited all benefits under the 
Will in accordancs with the provisions of 
s.54o0f Act X of 1865 read with s, 19 of Act 
I of 1869. I am in agreement with the 
learned trial Judge that the acceptance of 
the Will shown on the piaintiff’s signature 
to Ex. 3 did not involve the voidness cf the 
bequest. I note here that the decision of 
the Judicial Commissioner's Court on 
which he relies has sinca been approved 
by their Lordships of the Judicial Com- 
mittee in Shiam Sunder Singh v. Jagannath 
Singh (5). But the plea fails for another 
reason. dt cannot affect the title of the 
plaintiff. If he had a life-estate under 
Ex. 3 and forfeited it he succeeds as heir-at- 


- law.. 


I now come to the question of the Ali 
Razabad property. Here the disposition in 


(5) 106 Ind. Cas. 534; 557. A. 1: A. 
248: 4 
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Ex. 2 made by Nasir Ali Khah stands out 
as extraordinary. There can be no doubt 
as to the fact that he had bafore him the 
exact conditions of the grant, Erz. A-13. As 
I have already noted he had been con- 
sulted before that grant was made. He had 
put in writing the terms that he desired. 
Jt is true that the Government had not 
made the grant exactly in the terms that 
he desired, but in so far as thres life estates 
were created the Government had complied 
with his own wishes and the wishes of hia 
brothers. He and his brothers had asked 
that a life-estate should be created first in 
favour of Nawazish Ali Khan, next in 
favour of Nasir Ali Khan and after that in 
favour Of Nisar Ali Khan. Whether the 
next estate was to be a heritable estate the 
holder of which was to have aright of 
transfer subject to the permission of the 
Lieutenant-Governor and subject to the 
execution of a registered deed as laid down 
by Government, or whether the estate was 
to be a life-estate as desired by the three 
brothers, Nawab Nasir Ali Khan had no 
power to digpese of the Ali Razabad pro- 
perty. He had no power to appoint a sus- 
cessor toit. It could not have been the 
case that he had forgotten the conditions 
for in Tix. 2 he refers to the Grant Ex. A-13 
in explicit terms. He doss not quote the 
grant but he quotes something showing 
' special knowledge of its conditions. He 
refers to the letter of the Secretary to the 
Government of India, Foreign Department, 
to the Secretary of the Punjab Govarnment 
on which the grant was based. He gives 
the number of the letter correctly, and he 
gives the date of the letter correctly, and he 
gives in Ex. 2 the exacttermsof the grant. 
He did not know English. So he must 
have had a correct translation of the grant 
before him. Knowing, ashe did, that he 
had no title to dispose of these properties 
stating, as he did, the fact thathe had no 
title to dispose of the property, he naverthe- 
less disposed of it and progeeded to grant 
in property over which he had no power 
of disposal three successive life-sestates 
followed by a line of succession. Whether 
he was or was not ignorant of the terms 
he clearly had no disposing capacity. The 
remarkable fact is that he was not ignorant 
of the terms, It is clear that Ex, 2 gave no 
good titlein Ali Razabad to any one and 
that inso far asit purported to give title 
not only hadit no effect but the fact that 
it had no effect was palpable to any per- 
son who read Hx. 2 intelligently. The con- 


sequences of the death of Nawab Nasir Ali. 
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Khan were in no way affected by the exe- 
cution of Ex. 2. Nawab Nisar Ali Khan 
having predeceased him, the last life-estate 
terminated, and the male heirs were called 
upon under the terms of Hx. A-13 to choose 
as the holder of the estate the male heir 
whom they considered the fittest person. 
If they did not agree to the appointment 
within a reasonable time, it was the duty 
of the . Lieutenant-Governor to ,appoint. 
The learned trial Judge has stated that the 
Lieutenant-Governorcould only exercise this 
power when the heirs disagreed, Ido not 
read Ex. A-13 in that manner, An inability 
to agree is not thesame asa disagreement. 
An omission to exercise their powera without 
expressing agreement or disagreement’ 
can only be construed as an inability to 
agree, The distinction is real. As I read 
the terms unless the heirs arrived within 
a reasonable time at an unanimous decision 
fo appoint one of their number it was the 
duty ofthe Lieutenant Governor himself to 
make the appointment, The point as will be 
seen later is of importance. 

At the time of the death of Nasir Ali 
K han there were five male heirs in exist- 
ence whose opinions could be taken. They 
were in order of age. Barkat Ali Khan, who 
was then a man of forty, Fateh Ali Khan 
who was thena man of about thirty-six, 
the plaintiff who was then a man of twenty- 
six, Hidayat Ali Khan, who was a young 
man of eighteen, and Ali Muhammad Khan 
son of Barkat Ali Khan, who was a young 
man of seventeen. The only other male 
descendants of Nawab Ali Raza Khan were 
Ali Raza Khan aged four and Ali Khan 
and Mansur Ali Kuan each aged two years 
old. Every one of the adults if he had 
seen the Will was in a position to know the’ 
necessity of making the appointment. It 
is the case for the defendant-appellant that 
they did make such an appointment and 
that they selected Fateh Ali Khan under 
the terms of Hx, A 13 as the holder of the 
estate. It is on this question that there 
has been controversy and a conflict of evi- 
dence. 


The events of the 2ist November, 1896, 
were events not uncommon in the families 
of noblemen in the Punjab. There are 
always gatherings in such families at times 
of birth, marriage, and death and the cere- 
monies of condolence are as important as 
the ceremonies of rejoicing. When a man 
of the position of Nawab Nasir Ali Khan 
dies, there would ordinarily assemble a 


_ concourse. at the house on the occasion of 
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the third day ceremony, and amongst those 


assembled would ordinarily be relatives - 


and highly placed friends of the family, 
and those of humbler position who were on 
visiting terms with the family. There 
would, also be present many attracted by 
a desire to see and hear what was happen- 
ing. In such a gathering in a Shia family 
there would ordinarily be not only Shias. 
There would be Sunnies and there would 
be Hindus. Thus the field from which 
witnesses could be drawn in this suit was 
a large field. Several hundred people 
would ordinarily be-present on such an 
occasion. Against this it is to be remém- 
bered that the events occurred in 1896 and 
that the suit came on for hearing thirty 
years afterwards. As l have already stated 
in an earlier part of this judgment at the 
time that this suit came on for hearing 
there were in existence partisans on both 
sides. The differences between the late Sir 
Fateh Ali’ Khan and the plaintif were 
well-known in Lahore. There were in exis- 
tence two parties, a party which sup- 
ported Sir Fateh Ali Khan, and a party 
which supported the plaintiff. Sir Fateh Ali 
Khan’s public lifs had made him friends 
and had made him enemies, Itis clear that 
even in public matters Sir Fateh Ali 
Khan and the plaintiff were frequently on 
the opposite sides. When evidence is con- 
flicting, as this evidence is, the difficulties 
in arriving at a correct appreciation of its 
value are considerably enhanced by the 
fact that the events described occurred 
thirty years before. Itis difficult to cross- 
examine effectively in regard to events so 
distant. The difficulty is greatly enhanced 
when the details in themselves are compara- 
tively simple. In this case there has been 
a further difficulty, A small portion of 
the evidence in the case was recorded by 
the Hon'ble Mr. Justice King before whom 
the suit was. When he left this Court for 
the High Court of Allahabad the hearing 
continued before the learned trial Judge 
who has decided the suit. The great mass 
of the evidence was recorded on commis- 
sion in the Punjab. Thus it has happened 
that the learned trial Judge did not actual- 
ly hear any of the witnesses himself. He 
has- referred to the loose manner in which 
evidence on commission was recorded, He 
has referred to the unsatisfactory methods 
adopted before the Commissioner—methods 
for which the Commissioner is in no way 
to blame. The learned trial Judgə has 
felt the difficulty. He has arrived at the 


conclusion that the evidence ia strongly- 
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partisan, and has preferred to select amongst 
witnesses those who are not Muhammadans 
and those of high ancestry and position as 
being most reliable. I am. unable myself 
to rely upon the evidence of any particu- 
lar witness for such reason. I agree with 
the learned trial Judge that the evidence 
is usually the evidence of partisans, and 
when itis not the evidence of partisans it 
is the evidences of persons easily procurable 
who are ready to state anything. Any 
witness in this case who was 
endeavouring to give an accurate account of 
what happened on the 21st November, 1896, 
would, unless he were aman of remarkable 
memory, have had to admit that he had no 
more than a somewhat vague recollection. 
It is to be observed that very few ofthe 
witnesses took that position. Where the 
witnesses are partisans there is always a 
tendency to strain a point in favour of a 
friend, [t is doubtful whether such a 
witness would conceive that he was thereby 
doing anythingimproper. The attitude of 
mind is often a self-deception produced 
subconsciously by an outside cause. In 
these circumstances it appears to me that 
the best method of arriving at a correct 
conclusion is to look at the inherent pro- 
babilities of the case. 


I need not dwellon what the witnesses 
assert occurred at the soem ceremony. The 
soem ceremony would ordinarily take ' 
place in the morning. We are told that 
it did take place in the morning. It 
would consistof readings from the Quaro, 
of what is known as the majlis observed 
invariably by Shiah and what is known 
as the fatiha. There would be prayers 
for the deceased and there would be eulogia 
on his virtues. After the ceremony food is 
distributed. It may be taken that this is 
what occurred at the soem ceremony. It 
is agreed that there was present at the 
soem ceremonya retired Extra Assistant 
Commissioner by name Barkat Ali Khan, 
This gentleman is now deceased, He is to 
be distinguished from Barkat Ali Khan 
the brother of Sir Fateh Ali Khan. I see 
no reason to refuse to accept the evidence 
that he took a prominent part inthe 
proceedings but as far asi can see that 
part was confined to eulogia, and to an 
announcement of the ceremony with which 
Lam mainly concerned the dastarbandi 
orthe tyingof the turban ceremony. It 
may be taken that after the food at the 
soem ceremony had been distributed some 
one announced—there ig no reason why the 
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announcer should not khave been the 
retired Tixtra Assistant Commissioner, 
Barkat Ali Khan, that the dastarbandt 
ceremony would be held in the afternoon. 
The following are the two conflicting 
versions as to what occurred at the das- 
tarbandi ceremony. According to the 
defendant’s varsion the retired Extra Assis- 
tant Commissioner took very little part in 
the afternoon ceremony. Sir Fateh Ali 
Khan’s brother, Barkat Ali Khan, accord- 
ing to him presided over that ceremony. 
Put shortly his version is that Sir Fateh 
Ali Khan’s elder brother called on the 


heirs to select a successor according to the. 


provisions of Ex. A-13, that the heirs 
selected Sir Fateh Ali Khan and that his 
elder brother then tied the turban round 
his head to signify his selection as head 
of the family. After an acclamation the 
other members of the family kissed Sir 
Faten Ali Khan’s hand. Thenthere were 
refreshments and the gathering dispersed. 
This is the defendant's version. -The 
plaintiff's version is that the retired Extra 
Assistant Commissioner took charge ofthe 
proceedings, that he informed the audience 
what were the contents of Nawab Nasir 
Ali Khan’s Wills, and that he informed 


them ‘that the family had accepted those ° 


Wills. Then Fateh Ali Khan’s elder 
brother brought three shawls and the 
retired Extra Assistant Commissioner 
tied one shawl round the head of Fateh 
Ali Khan, one shawl round the head of the 
plaintif and either placed the third shawl 
on the shoulders of Hidayat Ali Khan or 
‘presented it to him. I digress to refer toa 
document to which the learned trial Judge 
has made reference. This is Ex. 60 which 
purports to be an extract from an issue of 
the Civiland Military Gazette dated thé 
23rd of November, 1896, 


The Civil and Military Gazette is a 
newspaper published in English in Lahore. 
The learned trial Judge was of opinion 
that both sides wished this extract to be 
placed on the record in evidence. We have, 
however, been informed by Mr. Bisheshar 
Nath whoappeared for the defendant in 
the lower Court and whoa appeared again 
before this Oourt thathe never agreed to 
the reception of this dccumentin evidence, 
We asked Mr. Hasan Imam who propound- 
ed this document on behalf of the plaintiff 
how an extract froma newspaper could be 
admissible in evidence? He could not put 
it higher than thatit was part of the 
res gestac, Iam of opinion that this docu- 
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ment is inadmissible. Ifthe writer had 
been called he could have produced it to 
corroborate his statement or it could have 
been preduced by the other sideto con- 
tradict his statement. Standing by itself 
it appears tome inadmissible in evidence 
even if it were admissible it would not 
afford any evidence of a satisfactory nature 
as to the correctness of its contents. 

To return to the conflicting stories given 
on behalf of the defendant and the plaintiff. 
It appears to me that they should be 
examined inthe light of the facts which 
are established. The dastarbandi ceremony 
is not a ceremony of a religious nature. Its 
meaning is clear from its name. The head 
ofa family ora tribe has on his succes- 
sion a turban tied round his head to signify 
his accession to the position, Sucha 
ceremony is not uncommon in certain 
families in this province. Here it is usually 
known a3 pagribandhan which has the 
same meaning in Urdu as dastarbandi in 
Persian. The first thing to be noted is 
thatsuch a ceremony is a ceremony 
of installation. The selection or the re- 
cognition would ordinarily take place 
before. Itis difficult to conceive how an 
election which might be contested could 
be combined with the dastarbandi ceremony, 
The parties would have surely settled 
before, who the: successor was to be. The 
successor would then be installed as 
being recognised by them. It would 
not beinaccordance with the dignity of 


‘such a familyasthis Qizilbash family to 


proceed to elect, and to risk the possibility 
ofadispute in the presence of a mixed 
gathering amongst whom the majority 
would be persons not of their own social 
status. The second point is this. Ido 
not understand how the recognition of 
the successor could be accompanied by 
the recognition of the persons who were 
to succeed him. ‘According to-theplaintiff’s 
story the retired Extra Assistant Com- 
missioner, Barkat Ali Khan, not only tied a 
shawlon the head of Fateh Ali Khan to 
denote hisimmediate succession, but tied 
ashawlon the head of the plaintiff to 
denote that he: would bethe successor of 
Fateh Ali Khan, and then put a shawl 
round the shoulders of or presented ashawl 
to Hidayat Ali Khan to show that he 
would be the successor of the plaintiff. The 
delicate distinction in not tying the 
shawl round the head of Hidayat Ali 
Khan because he was the successor only 
to the third estate is neticeable, The 
next point which is difficult to understand 
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is why the retired Extra Assistant Oom- 
missioner should be deputed to perform 
the ceremony of installation. He was not 
a member the family. The defendant's 
story is better here. Barkat Ali Khan, the 
elder brother of Fateh Ali Khan, as the 
senior in age might well perform the 
installation. The introduction of a re- 
ference to Wills and the title-deeds appears 
to me to have been singularly out of place 
insucha ceremony. The learned trial 
Judge has criticised the defendant’s story 
where it is said that reference was made 
to the terms of Ex. A-13. The criticism is 


just. An equally strong criticism 
may be directed to the reference to 
the terms of the Wills. It is also 


noticeable that the refernce to the terms of 
Ex. 2 involves a reference to the terms of 
Ex. A-13.,as Ex. A-13is discussed explicitly 
in Ex. 2. But-my finding is that there was 
no necessity to refer to any of these docu- 
ments at such a ceremony as the dastar- 
bandi. Ifit had been considered necessary 
to obtain theassent of the heirs of Nasir 
Ali Khan to the terms of the Will (Ex. 2) 
this occasion would hardly have been select- 
ed and the method in which the assent is 
stated to have been obtainedis unconvinc- 
ing. In respect of Ex.3 the assent of the 
heirs was immaterial. The provisions of 
Act Lof 1869 did not require the assent of 
the heirs of Nasir AlijKhan: Exhibit 2 which 
wasa Will made by a Shia bound by the 
Imamia Law did requirethe assent of Nasir 
Ali Khan’s heirs but of no one else. Fateh 
Ali Khan, his elder brother, Barkat Ali 
Khan, Barkat Ali Khan’s son Ali Muham- 
mad Khan,and Hidayat Ali Khan were not 
the heirs of Nasir Ali Khan. The heirs of 
Nasir Ali Khan were his widow, Fatima 
Begam, who was in Karbala, the plaintiff, 
and the plaintifi’ssister Zohra Begam. The 
two latter hadalready assented tothe Will. 
My finding on the probabilities of the case 
is. that this dastarband2 ceremony was 
performed by Fateh Ali Khan’s brother and 
not by the retired Extra Assistant Commis- 
sioner of the same name, As the eldest 
member of the family he obviously would 
perform the ceremony. The suggestion in 
the plaintifi’s story that the retired Extra 
Assistant Commissioner performed the 
. ceremony and that Fateh Ali Khan’s brother 
fetched the shawls does not commend itself 
to me. The suggestion that Fateh Ali 
Khan’s brother who was excluded from all 
benefit under the Willsshould in the circum- 
stances have gone to fetch the shawlsfor the 
retired Extra Assistant Commissioner seems 
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impossible of acceptance. Any servant 
could have fetched the shawls. I 
further find that the turban was tied on the 
head of Fateh Ali Khan and that no other 
member of the family was recognised in 
any way as successor. Shawls may have been 
presented by Fateh Ali Khan as khilatsto 
I do not 
believe that there was any reference (except 
perhaps in the most general way) to the 
Wills or to Hx. A-13. There was no place 
for such reference. I thus accept neither 
story as it stands. ` 


What then was the legal import of what 
happened? I can give this best ina quota- 
tion from the evidence elicited uncer cross- 
examination from the plaintiff himself. 
The reference is to O-p. 396 at page öl of 
Part I of the Printed Book. 


“No one raised any objection to Fateh Ali 
Khan being owner and successor of the 
estate, At that time I approved the arrange- 
ment that Fateh Ali Khan should succeed to 
the property in place of my father. Barkat 
Ali Khan, the elder brother of Fateh Ali 
Khan, also approved of Fateh Ali Khan's 
succession. Hidayat Ali Khan also approv- 
ed, Iconsidered Fateh Ali Khan to be 
the most suitable successor in preference ` 
to Hidayat Ali Khan, who was young, and 
Barkat Ali Khan who had left the world. I 
consented to the succession of Fateh Ali 
Khan, who was older than I, and “who had 
been appointed by my father.” 


There is reason to suppose that Barkat Ali 
Khan, the elder brother of Fateh Ali Khan 
had not abandoned the world. But that 
pointisof no importance. Nor canany- 
thing useful be derived from a discussion 
as to the relative characters or relative 
suitability of the various male heirs 
who had then attained maturity. It is 
unfortunate that asa result of the acerbity 
which the parties have introduced into the 
contest of the case many unpleasant 
remarks and many unpleasant suggestions 
have been made, I find that there is no 
foundation formany of these suggestions 
and even if there had been foundation the 
suggestions should not have been made, as 
they are painful and in no way assist the 
determination of the case. Whether 
Barkat Ali Khan had abandoned the world 
as the plaintiff would have it, or whether he 
was aman of dissolute character as the 
defendant would have it, whether Hidayat 
Ali Khan's mental condition approached 
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imbecility or whether he was a compara- 
tively normal mando not affect the question, 
It is sufficient that on the plaintiff's own 
statement Fateh Ali Khan. was accepted as 
the head of the family. It is true. that 
Barkat Ali Khan, as is. clear from the 
evidence of Mr.. Hallifax (D. W. No. 38) 
quarrelled with the head oi the family 
shortly afterwards, but he accepted himas 
head. Barkat Ali Khan’sson Ali Mohammad 
Khan clearly accepted him. He gaveevidence 
in the mutation proceedingsin Lahore which 
will be found in Ex. A-113. He died before 
he could be called asa witness in the pres- 
ent case. I donot rely upon his evidence 
as it stands, as the officer who heard it did 
not consider him reliable, but it is clear 
that he accepted Fateh Ali Khan as the 
head of the family. 


I do not find that there was any formal selec- 
tion with directreference to Ex. A-13. Ifthere 
had been such aformal selection I should 
have accepted intimation to have been 
given in writing to the Lieutenant-Gover- 
nor of the Punjab. There is no evidence that 
such intimation was given. I am, 
` howaver, of opinion that the recognition of 
Fateh Ali Khanas the head of the family in 
preference tohis elder brother, Muhammad 
Ali Khan, and Hidayat Ali Khan was a 


sufficient choice within the meaning of. 


Ex.A13. This directed the male heirs to 
make a chvice from among themselves when 
the last life-estate terminated. The words 
are:— 


“Upon the death of whichever of the 
three persons aforesaid shall longest survive 
the said estate shall go and belong to which- 
ever of the lawful male heirs of the 
said Nawab Ali Raza Khan shall be chosen 
by the said male heirs as the fittest person 
to succeed to the said estate.” 


Fateh Ali Khan was distinctly chosen as 
the fittest person, and from this it can only 
be implied that he was the fittest person to 
succeed to the said estate. The circum- 
stance that NasirAli Khan had assumed a 
power of devise over the Ali Razaibad 
property which he did not possess does not 
affect the selection of Fateh Ali Khan as the 
fittest person. 


If, however, it be considered that the said 
male heirs were unable to agree within a 
reasonable time another point arises. Refer- 
ence has already been made to the confirma- 
tion of the title of Nawab upon. Nasir Ali 
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Khan. Under the. provisions of Hx. A-39 


‘the title of Nawab was to be conferred in 


future in the following manner; 


“This title will henceforth be hereditary 
in your family, and will descend to the 
fittest member of the family by the sama 
ruleas that by which the estates devolve 
according to your family custom, provided 
that such member shall on each devolution 
of the title be formally approved of by the 
Viceroy and Governor- General of India 
as a deserving representative of the family.” 

Before the title could descend it then had: 
to be determined that the new holder should 
be the “fittest member” of the family and 
he had to be recognised by the Viceroy and 
Governor-General as a deserving represent- 
ative of the family. There was unfortunate- 
ly superadded a qualification which is’ 
meaningless that the estates would devolve. 
“according to the family custom” to the 
fittest member. There wasno such family, 
custom and the estates held by Nasir Ali; 
Khan were held under a variety of titles.’ 
In Nawabganj-Aliabad he held as a devisee 
in an estate governed by Act I of 1869. In 
Musalla. he held as the devises of a full 
proprietary estate granted to Sir Nawazish 
Ali Khan. In Khalikabad he held as’ 
mutawallt and in Ali Razabad he held a 
life-estate under a special grant. But 
rejecting this qualification this much’ is 
clear. Before the title could descend it had 
to be shown that the new title holder was. 
the fittest member of the family and a 
deserving representative of the family. On. 
the 6th July, 1897, more than seven months 
after Nawab Nasir Ali Khan's death theAssis- 
tant Secretary to the Government of India, 
Foreign Department, wrote Ex. A-22 and 
in Ex, A-22 it is noted that the Government, 
of India accepts the Punjab Goveroment’s. 
recognition of Fateh Ali Khan as head 
of the family (in other words according to 
Ex. A-39 “the fittest member of the family”) 
and further accepts him as deserving 
representative of the family. The title of 
Nawab in consequence was declared to 
descend to him in accordance with the 
terms of Ex. A-39. This recognition can 
only be looked atin two ways. Itis either 
a ratification of the choice of the heirs or? 
aisuming that the choice of the heira. had 
not been made, it is an appointment by the 
Lbieutenant-Governior under the - terms of 
Ex, A-13. I cannot agree withthe learned 


‘trial Judge that the Lieutenant-Governor 


merely accepted the position under the belief 
that he was carrying out the wishes of the 
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family. This wouldimply that the Lieutenant- 
‘Governor of the Punjab, who in April, 1897, 
was Sir Mackworth Young, wasignorant of 
the terms of the-grant, Hx. A-13 Nor do I 
understand the force of the argument 
advanced by the learned trial Judge that 
the Lieutenant-Governor took a different 
view in 1931. It was for Sir Mackworth 
Young to decide the matter finally. Sir 
Louis Dane could not re-open the the matter 
in 1911. Itis not proved that either Sir 
Mackworth Young or' his predecessor Sir 
Dannis Fitzpatrick (Sir, Mackworth Young 
succeeded Sir Dannis Fitzpatrick on the 
6th March, 1897) made a formal selection of 
Fateh Ali, under the provisions of Ex. A-13. 
There was no necessity for this to be done 
if the heirs had already madethe choice, and 
thecircumstarce that no formal selection 
was made would indicate that the heirs 
had made a choice. But if the heirs had 
not made the choice I consider that Ex. 
A-22 was a sufficient. selection by the 

Lieutenant-Governor of the Punjab. 


These findings dispose in effect of the 
appeal in so far as it relates to the Ali 
Razabad property. It was, however, urged 
on this Court by Sir Tej Bahadur Sapru 
that even if his case fails on the question 
of choice by the heirs of selection by the 
Lieutenant Governor, the appeal must 
succeed on the ground that the plaintiff had 
not made out any title in the Ali Razabad 
property. The plaintiff had of course to 
succeed on the strength of his own title not 
onthe weakness of the defendant's title 
and if the heirs have not made a choice and 
the Lieutenant-Governor has not made a 
selection the quertion as to who should 
succeed tothe Ali Razabad property has 
still to be determined. The heirs not 
having made the choice within a reasonable 
time it would be for the Lieutenant- 
Governor to make the selection now. The 
plaintiff has no title and so the appeal 
should succeed on this point. This was 
the argument of Sir Tej Bahadur Sapru. 
T think it desirable to arrive at a decision 
on this plea although on my previous 
finding the plea aces not arise. The 
learned trial Judge decided against this 
plea on the ground that the defendant was 
estopped irom setting ib up. He relied on 
the decision in Board v. Board (6). This 
was a decisicn oi a Bench in 1273. A 
cortaiu Robert Amesbury was "tenant by the 
‘curtesy” of certain property. When he died 


(6) (1874) 9 Q. B,48;.43 L, J,Q. B. 4; 22. LT 
459; 22 W., R. 206, 
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he had nothing to devise therein. His son 
Joseph Amesbury was heir-at-law. Robert 
Amesbury, however, made a Will leaving the 
property to Rebecca Amesbury for life 
andtoa certain William Board in fee. > 
Joseph Amesbury did not claim the. pro- 
perty within twenty years. On Rebecca's 
death William Board claimed as against 
Rebecca’s representative. Rebecca’s re- 
presentative asserted that Rebecca had 
acquirad independently of the Will a pres- 
criptive title to the property. It was held 
that he was estopped from taking this 
plea. The view taken was that the holder 
ofthe life-estate and the remainderman 
must be considered as one and that the 
holder of the life-estate who had entered 
under the Will could not against the 
Will assert an adverse title derived 
indendepently against the remainder- 
men. If thefactsin this case were as the 
facts in Board v. Board (6) the deci-ion of 
the learned Judges therein would be of great 
importance, But here the facts are different: 
If there isa finding that there has been ho- 
choice by the heirs and that there has been’ 
no selection by the Lieutenant-Governor 
the Ali ‘Razabad estate will have vested in 
no cne. There can be no assertion of adverse 
possession by Fateh Ali Khan or his heirs 
for we find from the precis of facts to which 
reference has already been made (Ex. A-152) 
that Fateh Ali Khan asserted in 1911 that 
hehad been duly elected by the family. 
He aecepted the terms of the grant without 
demur. I agree thatit isnot open to the 
defendant to assert a title by adverse posses- 
sion as against the plaintiff But he ‘is 
certainly not estopped from pointing out 
that neither he nor the plaintiff has any 
title except under the provisions af Ex. A-i3v 
That is all which he says. Before an estop- 
pel can take place it would be necessary 
for the plaintiff to establish that he had been 
led to do something detrimental to his own 
interests owing to the action of Sir Fateh 
Ali Khan. It has not been established that he 
did anything detrimantal to his interests and 
he has to meet the position that Sir Fateh 
Ali Khan all along claimed under Ex. A-13, 
Jt has further been urged: that it -was not 
competent for Sir Fateh Ali Khan while 
taking advantage::of the terms of the Will, 
Ex, 2, torepudiate any portion of it. I do not 
find, however,that there has been any attempt 
to repudiate the Will. I thus find that the 
Ali Razabad property was ‘acquired by 
Fateh Ali Khan under the terms of 
Ex. A-13. Mr. Hasan Imam ‘suggested 
‘that in apy circumstances: the plaintiff 


119 1. O. 1929 


arrangement apart from the absence of a 
registered deeds, How could the family 
‘make an arrangement except according to 
the provisions of Ex, A-13? 1 decide 
against this plea. Thé appeal should, there- 
fore, succeed in respect of the property in 
Sch. IIT, A e, 


I now come to the portion ‘of the appeal 
which has reference to the Khalikabad 
property. This property formed the subject 


ofan admittedly valid wakf created by 


Nawab Nasir Ali Khan on the 17th June, 
1892. The defendant had from the 
commencement asserted , that this Oourt 
had no jurisdiction to decide the plaintiff's 
claim in respect of the wakf property. He 
repeats the plea here, Sir Tej Bahadur Sapru 
on his behalf, while recognising that the 
plaintiff had a right under the provisions 
ofs, 17 of the Oode of Civil Procedure to 
ask for possession of the Punjab property 
other than the Khalikabad property, argued 
that this Oourt has no jurisdiction to dec- 
larethe plaintiff mutwalli of the Khalik- 
abad property as}the Punjab Oourts alone 
would have jurisdiction to decide that point. 
His case was thatin so far as the Khalika- 
bad property was concerned the suit was 
not to obtain relief in respect of property 
but to obtain a declaration of title as 
mutwalit under the terms of Hx. 4 which 
this Oourt has no jurisdiction to grant. In 
Order to determine whether this Gourt has 
or has not jurisdiction to grant that relief 
it is necessary to look closely at the condi- 
tions of appointment of a mutwalli under 
the terms of the deed of wakf Ex. 4. The 
translation gives the conditions as 
follows:— 

“I have for my lifetime fixed the trustee- 
ship tomy own person without any partner. 
And after me the question of trusteeship 
will devolve upon the: person who will 
succeed after me.” 


The question which [ have to consider is 
whether this Oourt can determine this 
“ question. Nawab Nasir Ali Khan was 
certainly succeeded by Nawab Sir Fateh Ali 
Khan in every respect and as such a succes- 
sor (janashin) Sir Fateh Ali Khen became 
mutwalli. But the question is who is the 
successor to Sir Fateh Ali Khan in this 
sense of the word whowill become mutwalli? 
What this Court has decided so far is that 
the plaintiff must succeed in respect of 
the Nawabganj-Aliabad property—if in no 
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other manner—by intestate succession as th® 
heir of Nawab Nasir Ali Khan and that h8 
must succeed in respect of the Musalla 
property—ifin no other manner—by intestate 
succession as heir of Nawab Nasir Ali 
Khan. His suit fails in respect of the Ali 
Razabad property aa the estate, according 
to the terms of the grant, Ex. A-:3, vested as 
a heritable estate in Sir Fateh Ali Khan. 
Butit has not decided and cannot decide the 
question of succession as mutwalli for the 
question of succession’ to the office of 
mutwalit is inseparably ‘connected with the 
question of succession to the title of Nawab, 
Exhibit A 39 was executed on lst January, 
1892, Exhibit 4 was executed on 17th June, 
1892. The Viceroy and Governor-General has 
not yet determined who is to be hereditary 
Nawab and in accordance with the terms of 
the Sanad (Ex. A-39) the successor must be 
the fittest member of the family whois 
also a deserving representative of the family. 
‘According to my view it is that successor 
who is entitled to obtain the post of 
mutwallt. If the view be taken that’the 
future holder of the Nawabganj-Aliabad and 
the Musalla estates 18 to be considered the 
successor of Nasir Ali Khan it would “be 


' possible for a transferee of those estates 


unconnected with the family to obtain the 
appointment of mutwalli. We have here a 
clear line of guidance. It is for the Viceroy 
to determine who is to be the head of the 
family provided he be a deserving represen- 
tative; and so long as a deserving represent- 
ative can be found, the head of the family 
will be created a hereditary Nawab, and it 
isthat hereditary Nawab who will be the 
mutwallt in respect of the Khalikabad 
property. I, therefore, consider that apart 
from the question ofjurisdiction the appeal 
a ee in respect of the property in 

ch. V. s 


The next question for determination is 
in respect of a portion of the under-proprie- 
tary rights in a village called Ramnagar 
Simra No. 23in the First Schedule. This 
isa village in the Bahraich . District the ` 
superior rights of which appertain ‘to the 
Nawabganj-Aliabad property, On the 21st 
August, 1906, Nawab Fateh Ali Khan 
purchased a portion of the under-proprietary . 
rightsin that village. The sale certificate 
A-7, The learned trial Judge 
decided at O. p. 54 that under the rule 
of merger stated in s. 101, Act IV of 1882 
these under-proprietary rights merged in the 
estate of Nawabganj-Aliabad. It appears to 


‘me that they did not'do ao, On the congtrug. 
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tion which I have placed on Ex. 3 Sir 
Fateh Ali Khan obtained only a -life-estate 
In Nawabganj-Aliabad. He never became 
absolutely entitled to the property. Thus 
it must be held that there is no merger. 
The appeal must succeed on this point. 


There is another point, Nasir Ali Khan 
during his life-time acquired a house ad- 
joining the Mubarak Haveli. It isthe case 
for the defendant that this house was 
absorbed in the Mubarak Haveli and in the 
division of the Mubarak Haveli this house 
should be included, But on the facts I find 
that although this house adjoins the 
Mubarak Haveliit has never become amal- 
gamated with the Mubarak Haveli. It 
remained the praperty of Nasir Ali Khan 
and has rightly been held to devolve upon 
the plaintiff as his heir by intestate succes- 
sion. The appeal, therefore, fails upon this 
point. Sir Tej Bahadur Sapru did not 
argue on the twenty-fourth ground of appeal 
in reference tomesne profits. I find the decree 
correct on this point. But thé amount will 
be varied according to the variation in the 
appellate decree, As a result I 
allow the defendant's Appeal No.116 to 
this extent,’ I should exclude from the 
relief awarded to the plaintiff all the pro- 


perties' in Schs. HI and V and 
the under-proprietary rights in Ramnagar 
Simra No. 23 in Sch. I. The costs 


should be borne according to success and 
failure, 


I now come to the plaintiff's appeal. This 
can shortly be disposed of, ‘he plaintiff 
objects to having received only a declara- 
tion in respect of one-third of the Mubarak 

“Haveli. He asks for possession. Sir Tej 


Bahadur Sapru on behalf of the defendant — 


did: not oppose this prayer. He agreed 
that possession should be given to the plain- 
tiff over one-third of the Mubarak Haveli. 
The plea is a good plea and the appeal is 
accepted to this extent. The remaining plea 
relates to relief in respect of certain land 
covered by the deed of wagf, Ex. 4. Asil 
have previously found that this Court is not 
competent to determine who should be the 
mutwallt the appeel must fail on this 
ground. On my finding the plaintiff is not 
the mutwalli at present. He may subse- 
quently be held to be thé mutwalit, 
‘When he has obtained that position it will 
then be open to him to seek for relief under 
“this head. The failure of this plea will 
hot operate asres judicata, As the plaint- 
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iff has succeeded in respect to about half 
the relief sought’ in his appeal and has. 
failed in respect to about half of his relief 
I consider that the plaintiff and the defend- 
ant should pay their own costs in 


- respect of the Appeal No. 147 of 1927. 


Raza,d.—I entirely agree. E- have 
nothing to add to the judgment which has 
been delivered by the Hon'ble the Chief 
Judge. I adopt the judgment. 


By the Court,—The defendant's 
Appeal No. 116 is allowed to this extent. 
The properties in tch. III and V 
and the under-proprietary rights in Ramna- 
gar Simra No. 23 in Sch. I are ex- 
eluded from the decree, no relief being 
granted in respect ofthem. The plaintiff's 
claim for mesne profits will be decreed ac- 
cordingly. The costs of Appeal No. 116 will 
be borne according to success and failure. ` 
In respect of appeal No. 147 the decree 
will be modified to grant the plaintiff pos- 
Beasion over one-third of the Mubarak 
Haveli. The appeal otherwise fails. The 
parties to Appeal No. 147 will pay their 


own coste, 


A, Appeals partly allowed, | 
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OUDH CHIEF COURT. 
FULL BENCH. 
Revision Apprioation No. 49 or 1928. 
July 19, 1929. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge Mr. Justice Hasan, Mr, 
Justice Misra, Mr. Justice Raza and Mr. 
Justice Nanavutty. 

GAYA PRASAD-—PLAINTIFE—AP2LIOANT 
Versus 
KALAP NATH—Darenpant—Oppositsz- 
Party. 

Civil Procedure Code (Act V of 1908), s. 115— 
Oudh Rent Act (XXII of 1886), ss. 8 (1), 168 (2), 119, 
119-B, 119-C, 135— Rent suit—Decree of District Judge 
in second appeal, whether open to revision by Chief 
Court—‘Court subordinate to the Chief Court’, mean- 
ing of—Interpretation of Siatutes—Hxuceptions, effect 


of. 

Held, by the Full Bench (Hasan, J., dis- 
senting).—The Chief Court of Oudh is not compe- 
tent to revise under s. 115, Civil Procedure Code, a 
decree passed by a District Judge in an appeal 
from an appellate decree or order ofa Oollector or 
Assistant Collector of the First Classin a suit under 
s. 108 (2) of the Oudh Rent Act. [p. 364, col. 1.] 

- The Court of the District Judge must be con- 
` sidered -in this connexion to be a Oourt of Revenue 
and isnot a Court Subordinate to the Chief Oourt 
within the meaning of s.115, Civil Procedure @ode, 
[p. 358, col, 1.) ' 
- Narayan v. Baldeo Singh (1), approved. 

Nilmoni Singh Deo v. Taranath Mukerjee (3), dis- 
tinguished. 

Per Hasan, J.—The rule of procedure as to 
the revisional jurisdiction of a High Court ss enacted 
in s. 115, Civil Procedure Qode, is applicable 
to all proceedings in respect of any appeal decided 
by a District Judge. [p. 359, col. 1.] 

A District Judge sitting to decide 2 second 
appeal under the provisions of 8, 119, Oudh Rent 
Act, is not a Revenue Court but a Civil Oourt 
subordinate to the Chief Court and his decree in 
can be revised bythe Chief 


such second appeal 
[p. 358, 


oe] under s. 115, Civil Procedure Code. 

col. 2. 

According to the well-recognized principles cf 

interpretation, the exception does not affect the 

general rule. [p. 360, col. 1.] l 
Application against an order of 

the District Judge, Fyzabad, dated the 18th 


August, 1928. 


Mr. Ishri Prasad, for the Applicant. 
Mr. R. D. Sinha, for the Opposite-party, 


ORDER OF REFERENCE TOA 
FULL BENCH. 

Hasan, J.—This is an application in 
revision under s. 115, Oivil{/Procedura Oode, 
from an order of the District Judge of 
Fyzabad in the following circumstances. 


A suit for recovery of rent under. the 
provisions of s. 108, cl. (2), Oudh Rent Act, 
1886 was instituted by the applicant in the 
Oourt of an Assistant Collector of Second 
Olass. The suit was dismissed. On an 
appeal by the plaintiff the Deputy Oom- 
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missioner of Fyzabad reversed the decree of 
the Oourt of first instance and made & 

decree in favour of the plaintiff. From the 

decree of the Deputy Commissioner 

the defendant opposite-party preferred an ` 
appeal to the District Judge of the same 

place. The learned District Judge accepted 

the appeal, set aside the decree of the 

Deputy Commissioner and _ restored 

the decree of the Court of- first 

instance. As against this decision of the 

District Judge the present application is 

prefereed. 

On behalf of the defendant opposite- party 
a preliminary objestion has been taken by 
his learned Advocate to the effect that no 
application for revision under s. 115, Oivil 
Procedure Code, is maintainable for the 
reason that the Court of the District Judge 
of Fyzabad is not a Court subordinate to the 
Chief Court in the circumstances of this 
case. In support of this objection the 
learned Advocate has referred to the deci- 
sion of a Bench of two learned Judges of 
this Court in the case of Narayan v, Baldeo 
Singh (1). This decision was followed by. 
a learned Single Judge in the case of Fateh 
Bahadur Khan v. Chhotey Khan (2). In’ 
the ordinary circumstances I should have 
followed the decision of the Bench in 
Narayan v. Baldeo Singh (1) and upheld 
the objection but I am of opinion that 
the matter should further be considered by, 
a Full Bench of this Court. Accordingly 
under s. 14, subs. (1), Oudh Courts Act, 
1925, I refer the following question of law 
for decision to a Fall Bench: ; 

Is the Court of the District Judge in the 
circumstances of this cass subordinate to 
the Chief Court? 

OPINION. 

Stuart, ©. J.—The following question 
has been referred to a Full Bench of this 
Oourt for decision : 

“Ts the Court ofthe District Judge in the 
circumstances of this case subordinate ,to 
the Chief Court?" . 

The circumstances have been set out 
sufficiently in the referring order. The 
decision in question is a decision of a 
District Judge passed in second appeal 
under the provisions of 8.119, Oudh Rent 
Act. The Court of the District Judge is 
under the provisions of this section the 
final Court-of Appeal. Under the provi- 
sions of s: 3 (1) “Court” means any judicial 


(1) 107 Ind. Cas. 877; 3 Luck 150; 4 O. W. N. 1258; 
A. I. R. 1928 Oudh 214; 12 R. D. 109. 

(2) 109 Ind. Cas. 794;5 O, W. N. 457; 12 R, D, 

l. 


` 
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‘officer présiding in a Court of Revenue fot 
the disposal of matters under this Act. Thus 
it appears to methat the Court of the 
District Judge must be considered in this 
connexion to be a Oourt of Revenue and not 


a. Civil Oourt. This view is strengthened 
by the fast that in s. 119-Oof the same Act 


it is stated that for the purpose of deciding 


appeals under this Act a District Judge 
shall have the powers conferred on a Court 
by this Act. In these circumstances I do 
not consider that the Court of the District 
Judge sitting as such Court of Appeal is a 
Court subordinate to the Chief Court with- 
in the meaning of s, 115, Oivil Procedure 
Code, It is to be noted that the Chief Court 
is not here sitting as a Court of Revenue. 
It has powers asa Court of Revenue under 
s. 119-0 but only for tbe purpose of 
deciding appeals. Thus in so far as the 
Court of the District Judge is concerned in 
this connexion, it is a Revenue Court over 
which the Chief Oourt sitting in any 
capacity has no authority. So the Court 
is not subordinate to us. These are the 
views which I have already taken in Nara- 
yan v. Baldeo Singh (1). I would answer 
this reference accordingly. 


Hasan, d.—Tne 
the case are as follows: 

A suit for arrears of rent was laid by 
a landlord against his tenant in the Oourt 
of an Assistant Collector of Second Olass 
under s. 113 and cl. (2), s. 108, Oudh Rent 
Act, 1486. The suit was dismissed, . The 
plaintiff preferred an appeal to the Court 
of the Deputy Commissioner of Fyzabad. 
The appeal was allowed and a decree for 
the recovery ofthe arrears was passed in 
favour of the plaintiff. Thereupon the 
defendant preferred a second appeal to the 
Court of the District Judge of Fyzabad. 
The learned District Judge allowed the 
appeal set aside the decreeof the Deputy 
Commissioner and restored the decree of 
the Assistant Collector. The present appli- 
cation for revision challenges the correct- 
ness of the decision of the learned Judge 
on the grounds stated in s. 115, Oivil 
Procedure Code. Against this application the 
argumert is tha‘ the District Judge in 
the exercise of his appellate jurisdiction 
in the present case is not a‘Oourt sub- 
ordinate to this Oourt”’. The question, 
therefore, which has been r3ised for decision 
in this reference is: j 


“Ts the Court of the. District Jud ge in the 
circumstances of this case. subordinate te 
the Chief Oourt?” b 


circumstances of 
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My answer isin the ‘affirmative and my 
reasons are as follows: 

l. Section 115 is a rule of adjective 
law and is incorporated in the Civil Pro- 
cedure Oode, 1908. For the purpose of 
determining the question of subordina- 
tion of Courts in relation to one another 
recourse must primarily be had to the 
provisions of the Oode itself. Section 3 of | 
the Code is as follows: 

“For the purposes of this Code, the 
District Court is subordinate to the High 
Court, and every Oivil Court of a grade 
inferior to that of a District Gourt and 
every Court of Small Oauses is sub- 
ordinate to the High Court and District 
Court,” p 

I am unable to conceive the possibility 
ofan argument that ‘District Judge’ used. 
in cl. (a), s. 119, Oudh Rent Act, J886, is not 
same tribunal as “District Gourt” 
mentioned in s. 3, ivil Procedure Code, 
This being so, it follows that the Court of 
District Judge is subordinate to the High 
Court. : 

, 2, “Court” is defined in s. 3, sub-s. (1), 
Oudh Rent Act, 1&86, as follows: 

“ “Oourt! means any judicial officer presid- 
ing in a Court of Revenue for the disposal of 
matters under this Act”. 

This definition is obviously not sufficient 
in itself and clearly prescibes the necessity 
for settling the meaning of “a Oourt of 
Revenue”. Section 109 of the same Act is 
as follows: ; 

“Ror the purposes of this Act, there shall 
be five grades of Oourts of Revenue, name- 


(1) the Aesislant Collector of the Second 
Olass; ` > i 

(2) the 

a85; 

(3) the Collector ; 

(4) the Commissioner; 

(5) the Board.” ` 

lt would seem te follow according to my 
opinion inevitably from the above enumera- 
tion and classification of Oourts of Revenue 
that the Court of the District Judge. in 
entertaining an appeal under the provisions 
of cl. (a), 8.119 is not a Court of Revenue nor 
is the Ohief Court a Court of Revenue 
when it entertains an appeal from a decree 
of an Assistant Collector of First Claes 
in a suit for sarrears of rent under cl. (b), 
s. 119. I hold, therefore, that the Dis- 
trict Judge in entertaining and deciding 
an appeal under cl. (a) and the Chief 
Court under cl. (b), 8. 119, Oudh' Rent 
Act, 1886, are Oivil Courts and not Courts 


Assistant Collector of the First 
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cf Revenue. This ponolision is also borne 
out by the provisions of s. 119-A of the 
game Act. That section is as follows: 
. “The rules for the time being in force in 
regard to the time within which appeals from 
the decrees and orders of Vivil Courts may 
be received, and tothe manner in-which such 
appeals are heard and determiaed, and tv all 
proceedings which may be had in respect 
of. such appeals, shall be applicable to 
appeals under this Act to the District 
Judge or to the Judicial Commissioner.” 
According to the section just now quoted: 
“to the manner in which such appeals are 
heard and determined,and to all proceedings 
which may be had in respect of. such appe~ 
ala” the rules applicable are the same as the 
rules which govern the procedure relating 
to appeals under the Code of Oivil Proce- 


dure in the Oourt of a District Judge or in - 


the Chief Oourt as the case may be, 


`- -It follows that in the matter of procedure 
under the Rent Act, the Court of the Dist- 
-riet Judge and ‘the Chief Oourt are both 
. Courts of Civil jurisdiction. Further, s. 135, 
Oudh Rent Act 1886, says that the provisions 
of the Code of Civil Procedure shall apply 
to all suits and other proceedings under 
the same Act. I hold, therefore, that the 
rule of procedure as to the revisional 
jurisdiction-of a High Oourt as enected in 
s. 115, Oivil Procedure Oourt, shall be 


applicable to all proceedings in respect of- 


any appeal decided by a District Judge. 


It is said that s, 1190, Oudh Rent Act,. 


1886, has the effect of converting the Oourt 
ofa District Judge and the QOhief Oourt 
into a Oourt of Revenue when each Court 
exercises appellate jurisdiction undar the 
Rant Act respectively. I am unable to 
accept this argument. Section 119-C is: 
“For the purpose of decidinz appeals 
under this Act a District Judge and the 
Judicial Commissioner shall have the 
powers conferred.on a Court by this Act,” 
‘This section, to my mind, merely defines 
the limits within :which the . appellate 
jurisdiction would be exercised and has no 
intention whatsoever of introducing the 
Court‘of a District Judge and the Ohief 
Oourt in the classification of the Oourts of 
Revenue under s. 119 already quoted. 
Instead of making a list of orders and 
decrees which the Oourt of a District Judge 
or the Ohief Court may pass in deciding an 
appeal, the Legislature gives by means of 
this section the same powers to the Court of 
Appeal as.it-gives in the preceding sections 
to: a-Oourt of Revenue in: deciding. suits for 
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the cognizance of which they possess 
exclusive jurisdiction. The provisions of 


.8. 119-0, Oudh Rent Act, really give autho- 


rity to the Court of Appeal to pass such 
orders as ought to have been passed by the 
Court or the Courts below which, are the 
Courts of Revenue. The provision is 
similar to r. 33, O. XLI, Oivil Procedure 
Oourt. cr: 
3. Section 21, Ouih Courts Act, 1925, is- 
as follows: l 
“Besides the Chief Court, the Oourts of 
Small Causes established under the Provin- 
cial Small Oause Oourts Act, 1887, and the 
Courts established under any other’ enact- 
ment for the time being in force, there shall. | 
be four grades of. Civil Courts in Oudh, 
namely, 
“(1) the Court of the District Judge, 
2) the Court of the Additional Judge, 
3) the Court of the Subordinate Judge, 
4) the Vourt of the Munsif.” 
- According to this section the Oourt of a 
District Judge in Oudh is a Civil Court 
of first grade and according to the same 


‘section the Ohief Court is a Court apart. 


from the four grades of Oivil Courts. The 
implicatien that itis the superior Oourt 
and the other Courts mentioned are sub- 
ordinate to it is tomy mind, necessarily 
involved in the) provisions of the section, 
If the District Judge into whose Court an 
appeal unders. 119, Oudh Rent Act, 1886, 
is permitted is not the same Oourt of the. 
District Judge as is constituted by s. 21, 
Oudh Courts Act, then we will be driven to 
the anamoly that the Court of the District 
Judge contemplated in s. 119, Oudh Rent 
Act, exists without any legal sanction for its: 
existence. Further Ohap.3, Oudh Courts Act, 
1925, is headed “Subordinate Oivil Uourts” 
ands. 21, already quoted, begins with ths 
expression, “Besides the Ohief Court.” It 
follows to my mind, that all other Courts 
enumerated in the said section are Oourts 
subordinate to the Ohief Court. - ; 
4. That the District Judgein the exercis 

of his jurisdiction over appeals under s. 119, 
Oudh Rent Act, is nota Court of Revenue is 
also clear from the provisions of s. 124o0f the 
same Act. Section 124 lays down the general 
subordination of Courts of Revenue, The 
subordination is prescribed in the same 
order in which the .Oourte of Revenue are 
classified ins. 109,ofthe same Act. The 
final ‘ourt to which other Corts ofR venue 
are declared to be subordinate by gs, 124 ia 
the Oourt of the Board of Ravenus. Ia the 
general scheme.of'gradation of the Ravenue 
Oourts.a3 laid -dewa-in thas gestiog the 
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Gourt of a District Judge does not find any 
place: I think, this is so because the Court 


ofa District Judge is not a Court of Revenue. 


but is a Civil Oourt and is consequently. 
subordinate to the High Court under s. 3, 
Oivil Procedure Court. If this is not so thé 
result will be that the Court of a District 
Judge functioning as an Appellate Court 
under the provisions of the Oudh Rent Act 
is not subordinate to any Court. Such a 
result is to my mind unthinkable as havin 

been intended by the Legislature. K 

Under s. 119-B, Oudh Rent Act, 1886, 
appeals from the decrees passed under that 
Act by the Court of a District Judge are 
allowed to the Chief Oourt in all cases in 
which.a second appeal is allowed by the 
Codeof Civil Procedure, 1908. When we 
look to the phraseology of s. 119-B it 
would appear that that is the general rule. 
I take it that if there were nothing else it 
will be agreed thatthe Oourt ofa District 
Judge must be held to be a Court subordi- 
nate to the Ohief Court in those circum- 
stances. The provision in the same, 
section that there shall be no third appeal 
to the Chief Court from a decree passed by 
a District Judge as a Court of second appeal 
is stated in the form of an exception and, 
therefore, according to the well-recognized 
principles of . interpretation the excep- 
tion does not affect the general rule. It 
must be confined within its own limits and 
strictly to the subject-matter embraced 
within it. 

According to s, 119, Oudh Rent Act, 1886, 
it is only in respect of certain classes of 
suits that a first or a second appeal is per- 
mitted to the Court of a District Judge. 
On a consideration ofthe nature of such suits 
it would appear thatthey are suits eagentially 
of civil nature involving questions of civil 
rights. On general principles, therefore, it 
is only right that the Court of a District 
Judge when functioning as a Court of 
Appeal over such suits should be held to 
be a Court of ¢civil jurisdiction, This brings 
me to the decision of their Lordships of the 
Judicial Committee in the case of Nilmoni 
Singh Deo v. Taranath Mukerjee (3). lam 
of opinion that the decision of the Judicial 
Committee in that case entirely covers the 
question. now under reference. The 
circumstances of the case were as follows: 
The Deputy Commissioner of Manbhoom 


passed certain decrees under the Rent:Act ~ 


(X of 1859), He did soas a Rent Court 
established by the said Act. Subsequently 
(3) 90. 295; 9 I, A. 174; 12 O.L, R. 361; 4 Sar, P, 
O, J. 392; 5 Shome L. R. 130; 6 Ind, Jur. 547 (P, ©.) 
Pa 
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under certain orders he transferred his 
decrees to other districts for execution. His 
order of transfer came under the cognizance 
of the High Oourt‘at Bengal’ under the 
provisions of 24 and 25 Vict., Ch, 104, 
s: 15. Those provisions gave power of 
superintendence to the High Oourt over 
inferior Courts. The High Court held that 
the decrees in question were decrees ofa 
Court of Revenue and that the Deputy Oom- 
missioner had no authority under any law 
applicable to rent suits in his district to 
make the order in question. In the result 
the Deputy Commissioner’s order was set 
aside by the High Court. On an appeal to 
Her Majesty in Oouncil the Judicial 
Committees decided two things, first, that 
the Court of the Deputy Commissioner was 
an inferior Court and, therefore, subject to 
the power of superintendence vested in the 
High Court under the Statute mentioned 
above and, secondly, that the Deputy 
Commissioner had power to make the order 
of transfer. I will now .quote some of the 
observations of their Lordships of the 
Judicial Oommittee on the two points decid- 
ed by them in that case: eas 

“A question was raised with respect to 
the jurisdiction of the High Court to 
entertain this question in revision at all. 
Their Lordships do not think it necessary 
to say anything upon that point, except 
that they entirely agree with the view taken 


. by the High Court of their own jurisdiction.” 


Their Lordships then proceeded to decide 
the second question and in that connexion 
they notice that “by s. 23, paras; 4:and 7 of 
Act X of 1859 all suits for arrears of rent 
shall be cognizable by the Collectors of 
land revenue, and shall be instituted and 
tried under the provisions of that Act, and, 
except in the way of appeal, as provided 
in this Act, shall not be cognizable in any ` 
other Oourt, or by any other officer, or in 
any other manner.” A 
‘It is apparent to my mind that having 
regard tothe provisions ofs. 23 just now 
adverted to, the Court of the Collector was 
in form a Court of Revenue. It was agreed 
that the Deputy Commissioner had no 
express power of transfer under the Rent 
Act Xof 1859. The argument on bebalf 
of the respondents was that having regard 
to the provisions of the Rent Act, 1859, the 
Deputy Commissioner in the exercise of 
his functions as a Court of Revenue under 
that Act was. not a Vivil Court and, there- 
fore, the provision of the Civil Procedure 
Code (Act VIII of 1859), s. 284 conferring 
power of transfer of decrees’ for execution ` 
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into another district was- not applicable . 
tothe Court of the Collector conatituted . 


under the Rent Act, 1859. Their Lord- 
ships overruled this argument and in 
doing so made the following observa- 
tions : SER 

“It must þe allowed that in those sections 


of- Act X of 1859 there is a certain distinc- 


tion between the Civil Courts: there. spoken 


of and the. Rent Courts established by the. 


Act, and that the Oivil Courts referred to 
in s.-77 and the kindred sections, mean 
Oivil Courts exercising all the powers of 


Oivil Courts, as distinguished from the Rent- 


Oourts,which only exercise powers over suits 
of a limited class. In that sense thereis a 
distinction between the terms; but- it is 
entirely. another question whether the Rent 
Oourt-does not remain a Civil Court inthe 
sense that-it is deciding on purely civil 
questions between persons seeking their 
civil rights, and whether, being a Civil 
Court in that sense, it. does not fall within 
the provisions of Act VIII of 1859. It is hard- 


ly necessary to refer to those provisions in ` 


detail, because there is no dispute but 


that, if the Rent Court is a Oivil Court- 


‘within Act VIII of 1859, the Oollector has, 
under s. 286 the power of transferring his 


decrees for execution into another Dis-.’ 


trict.” < 

-In giving reasons for the view ihat the 
. Rent Court is a Oivil Court within the Civil 
Procedure Qode of 1859, their. Lordships 
. observed : l . 

“No reason has-been assigned, or so much 
as suggested, why such a distinction should 
exist between a person who is claiming a 
debt, founded on rent, and a person who is 


claiming a ‘debt, founded on any other tran- . 


saction.” . 

_ Their Lordships furtherreferred to the ear- 
liest of Oivil Procedure Code (Act XXIII of 
1852), which-was.an Act passed to facilitate 
the enforcement of judgments in places 
beyond the jurisdiction of the Oourts pro- 
nouncing the same and said: 

“Ib is true that in this Act it is said that 
the word ‘judgment’ means a judgment in 
a civil suit or proceeding. But suits for the 
recovery of rent are civil suits or proceed- 
ings.” 

.Again i oe 

- “Section 160 ofAct X of 1859 has a bear- 
ing on this question. That section provides 
that an appeal from the judgment of a Ool- 
lector or Deputy Oollector: shall lie to the 
Zillah, Judge.. But the Zillah Judge isa 
Qivil Gourt to`all intents and purposes. It 
was not disputed that if an appeal went 
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from. the Collector to the higher Oourt,~-to 
the Zilah Judge or to the High Court,—and 
the decree of the Oollector for rent was - 
there affirmed, it would become the decree 
of a Oivil Court, which could not be exclud- 
ed from the operation of Act VIII of 
1859.” 

In my judgment the observations of their - 
Lordships of the Judicial Committee, which | 
I have: quoted above are.conclusive. It 
must, therefore, be held that the Court ofa 
District Judge in exercising functions of a 
Court of Appeal eitherin the first instance 
or in the second is a Civil Court and his 
decrees passed in the exercise of that 
jurisdiction are decrees of Oivil Courts. 

It appears to me that the only argument . 
in support of the contention that the Oourt 
of a District Judgein entertaining and 
deciding a second appeal in a rent suitis 
not a Court subordinate to the High Oourt 
is that its decrees passed on second appeals 
are final in the sense that there is no third | 
appeal-tothe High Oourt. To my mirid the 
fact that there is no provision for a third 
appeal does not lead to the conclusion that 
his orders and decrees are not liable to be 
questioned in revision under s.115, Civil 
Procedure Code. Indeed the section comes 
into play only in cases where the remedy 
by way of an appeal is not open. What 
after all is the right of appeal. l 


“It is the right of entering: the superior 


: Court and invoking its aid and. interposi- 


tion to redress the error of the Court below: 
Per Lord Westbury, L. 0.,in Attorney-Gen- 
eral v. Sillem (4). Where there is no right 
of appeal the High Court's power of inter- 
position is provided by the creation of its 
‘revisional jurisdiction and it is significant 
that that jurisdiction is extremely narrow 
and limited. It only arises in cases of an” 
error of a Oourt below when such error 
affects its jurisdiction. I am of. opinion 
that the revisional jurisdiction exists in’ 
this case and it could only be destroyed 
by an express legislative enactment. In’ 
cases where the Legislature has intended to - 
do away with this jurisdiction of the High, 
Qourt in certain matters it has made pro- 
vision to that effect. But in the present 
case it has not. Therefore,-as already stated, 
my answer to the question is in the affirm- 
ative. 

. Misra, J.—The question, which has 


(4) (1864) 10 H. L. O. 704; 10 Jur. 446; 10L. T 


R. 382, — 
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been referred to- the. Full. Bench for deci- 
sion is! ; 

“Ja the Court of the District Judge in 
the circumstances of this case subordinate 
to the Ohief Court?” l 

The answer to this question in my opi- 
nion would depend upon the answer to the 
following question: ° 3 

“Ts'the Chief Court competent to exer- 
cise its revisional jurisdiction ina case 
in which a decree has been passed by the 
District Judge in an appeal from an ap- 
pellate decree or order of the Oollector or 
Assistant Collector of the First Class? 

- I have given the question my best con- 
sideration and have come to the conclu- 
sion that no revision can be entertained by 
the Ohief Court in such a case The revi- 
sional jurisdiction possessed by this Court 
is under s. 115; Oivil Procedure Code, 1908. 


Under s. 135, Oudh Rent Act, XXII of 1886, . 


the provisions of the Oode of Oivil Pro- 
cedure are applicable to all suits and pro- 
ceedings underthe Oudh Rent Act provid- 
ed they are not inconsistent with the pro- 
visions of that Act. It appears to me that 
to apply the provisions of s. 115 of the 
Gode to such cases would be inconsistent 
with the provisions of the Oudh Rent Act 
in two ways, firstly, it would offend against 
the provisions of s. 108, Oudh Rent Act 
and, secondly; it would offend against the 
provisions of s. 119-B of the said Act. 
Section 108, Oudh Rent Act, runs as fol- 
lows: | 

“ Axceptin the way of appeal as herein- 
after provided, Courts other than Oourts of 
Revenue shall not take cognizance of thé 
following descriptions of suits, and those 
suits shall be heard and determined in 
Qourts of Revenue in the manner provided 
in this Act, and not otherwise.” 

Suits for arrears of rent are included in 
the description of suits attached to the 
section. ; 

Itis clear that the Chief Ovourt must 
be considered as a Civil Court when it 
exercises its revisional jurisdiction since 
such a jurisdiction should be deemed to 
have been conferred on the said Court 
under the Code of Civil Procedure which 
relates to the procedure to be followed by 
the Oivil Courts. It would be apparent 
from the provisions of-the section quoted 
above that Courts other than Courts of 
Revenue, which include Civil Oourts, can 
‘only take cognizance of the suits mentioned 
in s. 108 only by way of appeal as provided 


by the Reut Act. A. suit for arrears of - 
rent as stated above is a suit mentidfed. 
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in s, 108 Thé conalusion to be’ drawn, : 


4 


therefore, is that the’ Chief Oourt-cannot ` 


take cognizance of a suit for-arrears of” 


rent on its revisional ‘side. The only way > 
that it can take cognizance of sucha suit . 
is by way of appeal since an express pro- - 


vision forit is made in s. 119-B Oudh 


Rent Act, 


vision of the Codeof Oivil Procedure, which 


To allow .a revision in sucha - 
: case would, therefore, be to apply a pro- ` 


kag 


would be inconsistent with provisions of. . 


the Rent Act as laid down in s, 108. . 


There is a second aspect of the case in- 


which it also appears to me that to. ap- 
ply 8. 115 of the Code would be inconsis- 


w ™ 4 


= 


tent with the provisions of the Oudh Rent > 


Act. 


In s8. 119-B of the said Act as amend» - 


ed by Act IV of 1921 (local) and Act IV of. 
1925 (local) it is clearly provided that there ° 
will be no appeal from a decree passed by : 
a Court of the District Judge against a : 


decree passed by him in an appeal from 


tor or the Assistant Oollector of the First 
Class. An appeal against his decree is 
provided for onlyin those cases which go 
to the District Judge by way of first ap- 


“an appellate decreeor order of the. Collec-: 


peal. The intention of the Legislature,- 


therefore, appears to be that the decrees 


passed by the District Judge in such - 
cases must be considered as final and no. 


further remedy should be allowed to the 
litigants after a case has been decided 


in second appeal by the Oourt of the-Dis-. 


cases by applying the provisions of the 
Code of Oivil Procedure would, therefore, 


To allow a revision’ in such . 


be, in my opinion, inconsistent with the: 


provisions of the Oudh Rent Act as laid 
down in 8. 


we 


119-B of the said Act, which : 


makes the decrees passed by the District : 


Judge in such cases final. 


The view that revisions can be allowed 
only in those cases in which appeals are. 


provided for to the Ohief Court is support- 
ed by an old decision of the late Oourt of 
the Judicial Commissioner of Oudh re-. 
ported as Maheshwar v. Bhikh | Chand 
(5) in -which Dr. Howell 
ence to an earlier decision of 
Bench of the same Court reported as Babu 
Udres Singh v. Ram Bharose (6) 
ved as follows: 


“I am of opinion that the revisional juris- 


diction of this Court under s. 622, Oivil 
Procedure Code, read with s. 135, Rent Act, 


with refer-: 
the.. 


obser- | 


is restricted to those cases in which the 


course of appeal lies to this Court : under. 


' (5) Rent Act Ruling No. 68 of 1893, ` 
-(6) Rent Act_Ruling No. 63 of 1899 
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Bs. 119 and 119-B of the latter Act does 
not extend to cases in which the course: of 
appeal lies to the Board.” 

As indicated above no appeal lies to the 
Ohief Court under s. 119-B ragainst the 
decrees passed by the District Judge in 
appeals from appellate decrees or orders of 
the Collector or Assistant Collector of the 
First Class. According to the test laid down 
by Dr. Howell no revision would, therefore, 
be entertainable by this Court since no 
appeal lies to this Court under s. 119-B. 

The view which I have taken of ss. 135 
and 108, Oudh Rent Act, is supported by 
several decisions of the Allababad High 
Court in which that Court had to interpret 
similar provisions laid down in ss. 167 and 
163, Agra Tenancy Act (II of 1901). 

Section 167, Agra Tenancy Act (it of 1901) 
runs as follows:— 

“All suits and applications of the nature 
specified in Sch. IV shall be heard and 
determined by the Revenue Courts, and, 
except in the way of appeal, as hereinafter 
provided, no Court other than a Revenue 
Oourt shall take cognizance of any dispute 
or matter in respect of which any such 
suit or application might be brought or 
made,” l 


é Section 193 of the same Act runs as - 


follows: — 

“The provisions of the Civil Procedure 
Oode shall apply to the procedure in all 
suits and other proceedings under this Act 
BO far as they are not inconsisient there- 
with.” 

In interpreting these provisions the High 


Court of Allahabad has consistently held. 


_ that the proper interpretation to be put on 

s. 167 is to hold that in case where there 
was no appeal to the High Court against the 
decision of the District Judge it was not 
competent for the High Court to entertain 
an application in revision from such order, 
I should like to refer to the following 
cases: 

Damber Singh v. Shrikishan Das (7), 
decided by Richards and Alston, JJ., 
Parbhu Narain Singh v. Harbans Lal (8), 
decided by Piggott and Walsh JJ., Jumna 
Prasad v. Karan Singh (9), decided by 
Abdul Raoof, J., Muhammad Ehtiskam Ali 
v. Lilji Singh (10) decided by Tudball, dJ., 


Gaj kumar Chander v. Salamat Ali (11) de- 


cided by Stuart and Wallach, JJ., and 
(1) 2 Ind Cas. 377; 31 A. 445; 6 A. L. J. 552. 
(8) 35 Ind. Oas. 279; 14 A. L. J. 281. 
(9) 46 Ind. Cas. 338: 41 A. 2$; 16 A. L. J.'859. 
(10) 49 Ind. Qas. 362. 41 A. 226: IMA. L. J. 123. 


(11) 52 Ind. Cas. a; 42 A. 83; 17 A.L. d. wan, 1 
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Adya Saran v. Kali Charan (12) decided by 
Piggott, dJ. 

A different view was, however, taken by 
Sulaiman and Boys, J J., in Kheri Singh v. 
Thirpal (13). The matter was, therefore, in ` 
a subsequent case referred to a Full Bench. 
The Fall Bench overruled this case and the 
view taken in the earlier cases quoted above 
was approved by it. The case was decided 
by Lindsay, Daniels and Dalal, JJ., and 
will be found reported as Bhagwat Das v. 
Chhedt Koeri (14). 

It would appear from the decisions of the. 
Allahabad High Oourt quoted ,above that 
it has been consistently held by that Oourt 
that where §jurisdiction to decide a 
revenue case is conferred upon the Higk 
Court by the Tenancy Act in the shape of 
hearing an appeal only, the High Court 
cannot take cognizance of that case on its 
Tevisional side. Itis not necessary for us 
to goto that length but it follows as a 
matter of course that where even the power 
of appeal is not conferred upon the High 
Court under the provisions of the Rent Act 
it would not be open to the High Gourt to 
exercise its revisional powers and the Dis- 
trict Judge cannot, therefore, be considered, 
in such a case subordinate to the High 
Court. | 


I may point out that owing to this diff- 
culty it has now been expressly provided in 
s. 253, Agra Tenaucy Act, III of 1926, that 
the High Oourt will have power to call for 
the record ofany suit or application which 
has been decided in a subordinate Revenue 
Oourt and in which an appeal lies to the 
District Judge and in which no appeal lies 
to the High Oourt and if the subordinate 
Revenue Court appears to have exercised. a 
jurisdiction not vested init by law or to 
have failed to exercise a jurisdiction g0 
vested or to have acted in the exercise of its 
jurisdiction illegally or with material 
irregularity, the High Court may pass 8 such 
order in the case as it may think fit. It is 
unfortunate that no such provision of law 
existsin Oudh. In my opinion the Legit- 
lature should interfere and make the lawin 
the province of Oadh uniform with that 
which now prevails in the province of Agra 
butas long aslaw is not changed the con- 


clusion to which I have arrived appears to 


(12) 75 Ind. Oas. 280; 45 A 567; 21 A. L. J. 524; A. 
I. R. 1923 All. 580. 

(13) 92 Ind. Oas. 282; 48 A. 104; L. R. 6A, 213 Rey; 
23 AL J. 965; A.I R. 1926 All. 113. 

(14) 95 Ind. Oas. 559; A. I R. 1926 All, 398; 24 A. 
L. J. 537; Le R.7 A. 273 Rev. (F.B) | l 


as 


k 


bet 


me to ba the only conelusion that can be 


arrived at. 


My answer, therefore, to the reference 


quoted in the beginning of this order isin 
the negative, 


Raza, J.—In my opinion the revi- 


sional jurisdiction of this Court under s. 115, 
Civil Procedure Oode, read with s. 135, Oudh 
Rent Act, is restricted to those cases in 
which the course of appeal lies to this 
Court. The decisions ofthe District Judges 
in cases in which they hear appeals from the 
appellate decrees or orders of Collectors or 
Assistant Collectors of First Olass under 
s. 119, Oadh Rent Act, must be treated as 
final for all purposes. I think it was meant 
by the Local Legislature that no further 
remedy should be given to the litigants in 
such cases, To allow revision in such cases 
by applying the provisions of the Code of 
Oivil Procedure would in my opinion be 
inconsistent with ‘the provisions of the 
Oudh Rent Act. Theword ‘appellate’ was 
added in s.119, Oudh Rent Act, by Act IV 
of 1921 in order to remove second appeals 
in rent suits from the cognizance of the 
Commissioners under s. 116 and to .give 
jurisdiction over them to the District 
Judges. The Act does not provide for any 
third appeals or for revisions from the 
decisions of the District Judges in such 
cases. The District Judge exercises the 
function of a Revenue Courtin hearing such 
appeals. The power of the Oudh Chief 
Gourt to interfere in appeals from the 
decisions of the Revenue Oourt is limited 


to the case provided by s.119-B. As point- 


ed out by the learned Judicial Commissioner 


in thecase of Kali Baksh Singh v. Bhag-° 


wan Das (15): 

“Apart from the limited authority given 
by ss. 119-B and 119-O Oudh Rent Act, a 
reference to s. 4, Civil Procedure Code, 
shows that, in the absence of any 
specific provision to the contrary, nothing 
in the Code shall be deemed to affect any 
special or local law now in force,or any spe- 
cial jurisdiction or power conferred _by or 
under any other law for the time being in 
force,” 4 

I am of opinion, therefore, that no revision 
lies against an order passed by a District 
Judge in a second rent appeal, I agree 
generally with the view taken by a Bench 
of this Court in Narayan v. Baldeo Singh 
(1). I would ` answer this reference accord- 
ingly, and 
negative. 


(15) 72 Ind. Oas. 1023; A.T. R 1924 Oudh 16; 10.0, 


ka d. 191; 9 0, & A. L, R. 848; R, A. (0) 17. 
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Nanavutty, J.—~ The question that has- 
been referred to the Full Bench for decision . 
is as under: A 

“Is the Court of the District Judge in the 
circumstances of this case subordinate to 
the Chief Court”? yo pa 

The facts leading up to the. present re-: 
Bench are briefly as 
follows: | . 

A suit for arrears of rent was filed in the 
Court of the Tahsildar of Bikhpur who exer- 
cised the powers of an Assistant Collector, - 
Second Olass, under s, 108, Oudh Rent Act, 
On the suit having been dismissed by the- 
Tahsildar the plaintiff filed an appeal in 
the Court of the Deputy OCommissioner of 
Fyzabad. This appeal was allowed and. 
the plaintiff's claim for arrears of rent: 
decreed, 

The defendant thereupon -filed a second: 
appeal to the Court of the District Judge 
of Fyzabad. The latter allowed the appeal,. 
set aside the appellate decree of the Deputy. 
Commissioner of Fyzabad and restored the 
decree of the Tahsildar of Bikhpur and dis- 
missed the plaintiff's: suit with costs in all | 
Courts. The plaintiff thereupon filed a, 
revision under s, 115, Civil Procedure Oode, . 
in this Court. 

The defendant-respondent argued that 
no revision lay to this Oourt. The question,” 
therefore, for determination is whether the 
Court of the District Judge is subordinate 
to the Chief Oourt inthe circumstances of 
this case. = od 

My answer to this question is in th 
negative and my reasons are as under. 

In the first place, the Courtof the District 
Judge when deciding this second rent 
appeal from an appellate order of the ` 
Deputy Commissioner was exercising under- 


8. 1190, Oudh Rent Act, the powers conferr- 


ed upon a Court of Revenue by that Act. 
Section 3, Oudh Rent Act, states that a 
Court means “any judicial officer presiding 
in a Court of Revenue for the disposal of. 
matters under this Act.” 


‘The Oourt of the District Judge sitt- 
ing as a Court of Revenue in deciding 
such rent appeals is not a Oourt subordi- 
nate to the Chief Court unless there is any 
provision in the Oudh Rent Act itself 
which makes it so subordinate. Ins, 119, 
Oudh Rent Act, the Oourt of the District 
Judge is given powers to hear appeals from. 
decrees, orders of Collectors or Assistant 
Collectors, First Class, in certain suits 
filed under s.108, Oudh Rent Act, and 
s. 1198, Oudh RentiAct, lays down that from. 
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such judgments and decrees bya District . 


Judge, an appeal shall lie to the Ohief 
Gourt of Oudh in all cases in which a se- 
cond appeal is allowed by the Oode of 
Civil Procedure and subject to the . provi- 
sions of the Indian Limitation Act of 1208. 


It is only in so far as an appeal is allowed © 


by the Oudh Rent Act itself from a decision 
of the District Judge exercising the powers 


of a Court of Revenue under the Oudh. 


Rent Act that the District Judge may be 
said to be subordinate to the Ohief Oourt 
of Oudh when exercising the powers of a 
Court of Revenue otherwise, as is clear from 
s, 119-C, Oudh Rent Act, for the purposes 
of deciding appeals under the Oudh Rent 
Act a.District Judge in Oudh and the Ohief 
Court in Oudh shall’ have. the powers con- 
ferred upor a Court by that Act. 


It is true that the Court of the District. 


Judge is subordinate to the Ohief Oourt of 
Oudh when deciding civil cases but no 
such subordination has been laid down in 
the Oudh Rent Act when the District Judge 
hears and decides appeals from Courts of 
Revenue. 

Section 135, Oudh Rent Act, also makes it 
clear that the provisions of the Oode of 
Oivil Procedure shall, so far as they are not 
inconsistent with the provisions of this 
_ Act, apply to all suits and other proceed- 
ings. under this Act. Courts other than 
Oourts of Revenue cannot take cognizance 
of suits falling within the purview of s. 
108, Oudh Rent Act. The District Judge 
and the Ohief Court of Oudh, therefore, are 
not Civil Courts when, acting under the 
provisions of the Oudh Rent Act, they. hear 
appeals from decisions from Oourts of 
Revenue. 


The learned Counsel for the applicant at 


the time of hearing of this referencereferred 
to the judgment of their Lordships of the 
Privy Oouncil reported as Nilmoni Singh 
Deo v. Taranath Mukerji (3). That decision 
of their Lordships of the Privy Council was 
under the Rent Act of Bengal, X of 


1859, and it was held in that case that the. 


Rent Court of the Deputy Oommissioner 
was a Oivil Court as defined in Act VIII 
of 1859, I£ Courts of Revenue in Oudh are 
held also to be Civil Courts, then undoubt- 
' edly the Court of District Judge when 
hearing an appeal in an arrear of rent case 
from an appellate decision of the Oollector 
of the District would also be a Court sub- 
ordinate to the Ohief Court. 
For the reasons given above I am of opi- 
nion that the Court of the District Judge of 


¥yzabad, in’ the circumstances of. the pre-: 
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sent case is not subordinate to the Chief 
Court and 1. would answer the reference , 


accordingly. l | 
a. Referênce answered in negative. 





OUDH CHIEF COURT. 
Civit Revision No. 59 oF 1928. ` 
March 16, 1929. 
Present:—Mr. Justice Hasan, 
and Mr. Justice Misra. - 
Saiyid MOHAMMAD ABID AND oTHERS— 
APPLICANTS . 
A f  VeTSUS : 
Syed JAFAR HUSAIN—OppositE-Party. 
Wagf—Settlement made partly. for poor relations | 
and , partly for Shia public—Charitable and Re- 
ligious Trusts Act (XIV of 1920), s. 8-—-Mussalman 
Waqt Act (XLII of 1928), s. 5—-Application of the Acts.. 
Acts XIV of 1920 and XLII of 1923 have no appli- 
cation to a wagf which is partly for the benefit of 
poor relations and partly for the benefit of a section 
of the public belonging to the Shia community and 
it is not: open toa member of the public to call upon 
the mutwalli to render accounts as contemplated by 
the aforesaid Acts. | i 
Syed Shabbir Husain v. Ashiq Husain (1), followed; 
Application for . revision of an order of 
the District Judge, Hardoi, dated’ the 26th- 
September, 1928. E 
Mr. Ali Zahir, for the Applicants. 
Mr. Ghulam Hasan, for the Opposite- 


party. l 

“ JUDGMENT. —This is an application 

in revision under s. 115 of the Code of 
Civil Procedure from the order of the: 
District Judge of Hardoi, dated the 26th of 

September,1928. The applicants seek certain 

reliefs under Acts XIV of 1920 and XLII of 

1923, in respect of a certain religious endow- 

ment administered by the opposite-party. 

The reliefs have been refused by the learn- 

ed District Judge on the ground that the 

Acts mentioned above are inapplicable for 

the reason that the deed of wagf on which- 
the trust rests is a settlement partly forthe 

benefit of poor relations and partly for the 

benefit of a section of the public belonging 

to the Shia community. It is agreed that if 
that is the true interpretation of the wagf in. 
question the opinion of the District Judge is 
correct, having regard to the decision of the 

Full Bench ofthe Court in the case of Syed 

Shabbir Husain v. Ashiq, Husain (1), but it is 

argued that the waqf in question is a waqf 

wholly for publie purposes. 


Oudh 225, , 


xy 


(1) 117 Ind, Cas. 739; 6 O: W. N.- 316; A. 1, R.1929 


r 


866 

We are unable to accept this interpreta- 
tion, Asubstantial portion of the profits of 
the endowed property is earmarked for the 
support and maintenance of certain specified 
individuals who are also the relations of the 
settlor. This beingthe feature of the waqf 
in question it is impossible to hold 
thatit is waqf wholly for public purposes. 
We accordingly dismiss this application 
with costs. 


G. H, Application dismissed, 


a 





OUDH CHIEF COURT. 
Sgconp Rent Appeal. No. 64 or 1928. 
January 2, 1929. 

Present: —Mr. Justice Pullan, 
Mahant HARNARAIN DAS—P raintire— 
APPELLANT 
VETsUus 
GAJRAJ SINGH AND OTHERS —DERRNDANT— 
RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), O. XXII, 

y. 10—Suit for rent by ostensible zemindar—Third 
person declared to be zemindar—Fight of real zemin- 
dar to be substituted in appeal in rent suit—‘Mesne 

ts’, meaning of. 
Te ae NE E at the time to be the 
zemindar, brought a suit for arrears of rent. After 
the decision of this suit it was.decided in a suit 
between A and B that B was the real zemindar. 
B's name was substituted in place of A in the 
memorandum of appeal filed by A against the 
decision in the rent suit andthe appeal was heard 


i t any objection. On second appeal: 
Mee fae B could be regarded as the real appel- 
lant in the case though the substitution was not 


Jy effected according to law. 
Mie tenn ‘mesne profits’ does net exclude arrears 


revious years which may be claimed and re- 
et at a later period than that for which they 


eal against an order of the District 


Judge, Gonda, dated the 30th July, 1928, 
affirming that of the Assistant Collector, 
First Class, ao dated the 26th of 
ember, 1927. 
Sont Mahesh Prasad, for the Appellant. 
Mr. K. P. Misra, for the Respondents, 
JUDGMENT.—This is an appeal 
from the decree of the District Judge of 
Gonda in a suit for arrears of rent. | 
The suit was brought by one Bhaya Hari 
Saran Das who was at that time acknow- 
ledged to be the zemindar entitled to bring 
a suit for arrears of rent. During the 
pendency of the suit for arrears of rent a 
suit was filed on the Original Side of this 
Court by Mahant Har Narain Das in respect 
of the whole of the property, and after this 
suit had been decided:by the first Court on 
the 26th of September, 1927, an order was 
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passed by the Chief Court on the Original: 
Side decreeing the plaintiff's suit, The. 
effect of this order was to place Mahant Har 
Narain Das in the shoes of Bhaya Hari 
Saran Das, and accordingly an application 
was made in the course of the appeal which. 
had already been filed by Bhaya Hari 
Saran Das, for substitution of the name of 
Mahant Har Narain Das for that of Bhaya 
Hari Saran Das. There appear to have- 
been some mistakes in the lower Appellate. 
Court, and I cannot find that this substitu-. 
tion was ever validly effected, but a correc- 
tion of the names was made in the petition 
of appeal although not signed by the Judge. 
and the appeal was heard -by the Judge, 
without any objection being made to the 
effect that the alteration of names had not 
been properly effected. I am, therefore, 
prepared to find that the correction had 
been made and that Mahant Har Narain: 
Das is now the appellant inthis case. 

The lower ‘Appellate Court appears to. 
have misconceived the order passed in 
appeal from the decision of the Judge of 
this Court in the suit on the Original Side, 
The Appellate Oourt ordered that mesne 
profits should be allowed to the plaintiff 
from the date on which the suit was filed 
and not from an earlier dateas decided by. 
the Court of first instance. The learned 
Judge ofthe Court below appears to have 
considered that this order of the Appellate 
Court negatived the title of Mahant Har 
Narain Das to recover arrears of rent. As 
far as I am aware no such order was passed. 
The order related tothe rights of Mahant 
Har Narain Das to recover mesne profits 
from Bhaya Hari Saran Das. The term 
‘mesne profits’ does not exclude arrears for 
previous years which may be claimed and 
recovered ata later period than that for 
which they accrue, and I am not satisfied 
that any order has been passed by the Chief 
Oourt which would affect the rights of 


= Mahant Har Narain Das to recover arrears 


which were the subject of litigation between 
Bhaya HariSaran Das and tenants during 
proceedings in the Ohief Oourt on the 
Original Side. Moreover there are certain 
items in this acconnt which became due 
before Bhaya Hari Saran Das took over the 
management of the property from Mahant 
Har Narain Das and itis difficult to see how 
any order of the Ohief Oourt in the suit 
between these two persons can relate to the 
period when Mahant Har Narain Das was 
‘himself in undisputed possession of the 
property. I do not wish to fetter the lcwer 
Appellate Court in any manner in the degr 


, 
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sion of this appeal but I consider that it 
must be decided on its merits, and it will 


be for the lower Appellate Oourt itself to 
consider first, whether there is still any 


sum due to the plaintiff, and secondly, if so, © 


what part of the arrears claimed can be 
lawfully decreed to him. The only point 
which 1 have actually decided is that an 
appeal in the name of Mahant Har Narain 
Das can be and must be heard by the 
ne below. The costs will follow the 
result, 


a? Case remanded. 


CUDH CHIEF COURT. 
FULL BENCH, 


EXECUTION or DECREE APrEAL No, 80 oF 1928, 


April 3, 1929. 
_ Present:—Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Hasan and 
Mr. Justice Raza. 
C, CURSATJI—d upGMENT- DEBTOR 
; —~ APPELLANT 


A VETSUS ' 
HAR GOVIND DAY AL—DEORER-HQLDER— 
i f RESPONDENT. ' 
. Civil Procedure Code (Act V of 1908), s. 185 (2)-- 
Person arrested while going to attend Court—Exemp- 
‘tion from arrest—Illegal arrest and pcyment— 
Right to refund of money paid—While going to 
Court’, scope of. 

Where’ a person who was ordered to appear ‘as 
an accused before a Magistrate, at Lucknow on the 
28th September, 1927, arrived at Luckncw from 
Bharatpur on the 20th and was arrested in execution 
of a decree on the 27th and the amount of the 
decree was paid by him in order to save 
himself from the consequences of the arrest : 

Held, by the Full Bench— 

(1) ‘that the arrest was illegal under 8.135 (2), 
Civil Procedure Code; [p. 368, col. 1.] 

(2) that he should be put in the same position as 
though the arrest had not taken place and should, it 
possible, obtain restitution. [tbid] 

The privilege given to a person mentioned in 
s. 135 (2) of the Code of Civil Procedure of immunity 
from arrestis a privilege not appertaining to such 
pee but is enacted in the interest of the Oourt. 
ibid. : ar al 

Appeal against an order of the District 
Judge, Lucknow, dated the 17th Septem- 
ber, 1928. 

Mr, Alt Muhammad, for the Appellant. . 
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: reference 
what is the question which is referred 


“36? 
The case was originally heard by Misra 


and Pullan, JJ., who referred iftoa Full 
Bench. 


ORDER OF REFERENCE TOA 
FULL BENCH, 


Misra and Pullan, JJd.—This is an 
appeal from the decision of the District 
Judge of Lucknow in an execution matter. 
The appellant was arrested in Lucknow in 
execution of decree at the instance of the 
Official Liquidatorin the matter of the Unit- 
ed India Industrial Trust. In consequence . 
of his arrest he paid up a sum of Rs. 3,006, 
which was due by him as one of the con- 
tributories to that scheme, His plea 
before the Oourt is that he was exempt 
from arrest under 8.135 (2) of the Code 
of Qivil Procedure onthe ground that he 
had come from Bharatpur in order- to at- 
tend the Court of the City Magistrate in 
Lucknow, 

At the time when he was arrested he 
was neither going to “nor returning from 
that tribunal. The learned District Judge 
has held that he is exempt under s. 135 (z) 
and this view has the support of a Bench 
of this Court in a similar case which 
came up before it on the 3rd of February, 
1928 (Execution Appeal No. 61 of 1927 and 
Miscellaneous Application No. 28 of 1927). 
The learned Judges who composed the 
Bench did not give any reasons for sup- 
porting the decision of the learned District 
Judge, and we are of opinion that this 
matter is sufficiently important to justify 
reference to alarger Bench. Moreover a 
second point has been raised and decided 
against the appellant by the learned Dis- 
trict' Judge, namely, that although he was 
exempt from arrest under s, 135 (9) of the 
Code of Civil Procedure, he is not entit]- 
ed to refund of the money, which he paid 
under stress of that execution. The learn- 
ed District Judge has in this matter held 
a view contrary to that which received 
the approbation of the Bench of this Court 
in the case to which we have referred. 
We, therefore, refer this matter to a Full 
Bench under s. 14, el. (1). 

OPINION, i 2 
. Sire Louis Stuart, C. J.—In this 
it 18 not stated explicitly 


to the Full Bench under the provisions 
of s. 14, Local Act 1V of 1925, But it 
would appear that our opinion is asked 
whether the unreported decision in. S.C 


+ 


Mitra v, Satyed Sajjad Husain (Execution 


N 
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of Decree Appeal No. 61 of 1927) states 
the law ‘correctly. I was'a party to the 
decision of that appeal and Ido see no 
reason to doubt the correctness of the deci- 
sion ofthe Bench, But the present case 
appears to me to stand-on a somewhat 
_ different footing. ` In ‘so far as the illegality 
of the arrest is concerned the position of 
the appellant Oursatji ‘is a very strong 
one. He was ordered to appear as an accus- 
ed in acriminal case before the Oity Magis- 
trate on the 28th September, 1927. He 
came from, the Indian State of Bharatpur. 
He arrived in Lucknow on the 20th 
September, 1927, and he was arrested on 
the 27th September, 1927. It is quite clear 
that if this arrest had. been allowed to 
remain he would not have been able to 
be present in person before the Criminal 
Court on the 28th September and he was 
thus clearly exempted from arrest under 
s. 135 of the Oode of Oivil Procedure 
“while going to or attending such tribunal 
for thé purpose of the case.” His arrest 
was, therefore, illegal. On the second point 
I see no reason to differ from my prévious 
view. “When a man is, arrested illegally 
and in order to save himself from the 
consequences Of the illegal arrest pays 
up a sum of money he should be put in 
the same position as though that arrest 
had not taken place and, if it be possible, 
should obtain restitution. Whether in the 
particular circumstances of the present 
case he will obtain restitution remains to 
be seen. But on the law I have no doubt. 
This is my answer to the reference. | 

\ 


Hasan, d.—My answer is the same 
aa given by the Hon'ble the Chief 
Judge. The privilege given to a per- 
gon mentioned in s..135 (2) of the Code 
of Civil Procedure of immunity from arrest 


is a privilege not appertaining to sucha ~ 


person but is enacted in the interest of 
the Court. If a person is summoned to 
attend a Court in a particular case and 


be is arrested while he is going to or ~~: 


attending the Court from which the sum- 
mons issued before the date on which he 
is expected by the Court to answer the 
summons 
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‘release from arrest. l 
-referred to a Full Bench and both points 


it is obvious that the cause ` 
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Raza, J.—I have very . few words. 
to add to.the judgments which have 
already ` been delivered and in which 
I concur. In my opinion the. exemption 
conferred bys. 135 of the Oode of Oivil 
Procedure is not for the benefit of the in- 
dividual but for the furthering of public - 
interest and the better administration of 
justice. The exemption from arrest con- 
tinues during such period as is reasonably 
occupied in going to, attending. at, and 
returning from, the place of trial. My 
answer to the questions referred to the 
Full- Bench for -decision is the same as 
given by the Hon'ble the Chief Judge. 


By the Court.—The reference is 
answered accordingly. 

JUDGMENT OF THE DIVISION 

BENCH. 

Pullan and Srivastava, Jd.— 
(August 25, 1929)—Only two points arise 
for decision in this appeal, 
whether the arrest of the appellant was 
legal or illegal, and the second is whe- 
ther he is entitled to a refund of the money 
which he - paid-in order to secure his 
The- matter has been 


have been decided-in the appellant's favour. | 
The appellant was arrested when he was 
in Lucknow, having been brought there 
on an extradition warrant in a criminal 
ease.- In view of-the decision ofthe Full 
Bench it is not necessary for us to add 
anything to what has already been said, 
We, therefore, allow this appeal and order 
a refund of the money which was realised: 


‘from ‘the appellant when he was” under 


arrest. The, appellant will get’ his costa 


. throughout. -. | ©. 


p> ` ł 


C i ` Appeal-allowed, . 


$ + 


before the Oourt cannot proceed. As `` 


observed by Kernan, J., in In the matter of . 


Siva Bux Savuntharam (1), a party whose 
cause is in the list is privileged eundo, 


morando et redeundo. The question isalways ` 
have. nothing | 


one of reasonableness, I 
more to add.. 


* 1) 4M, 317, 


The first is `. 
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CALCUTTA HIGH COURT, 
SPECIAL BENCH. 
DECLARATORY SUIT (FoR ANNULMENT OF 
| MagalaGs) No.7 oF 1927, 

: August 6, 1928 

Present:—Sir Gsorge Olaus Rankin, Kr, 
Ohief Justice, Justice Sir Ohara Ohunder 

Ghose, Kr., and Mr. Justice B.B. Ghose, 

_ BASANA SEN —Petitiongr 
VETIUS 
AGHORE NATH SEN—Responpgnt. 

Special Marriage Act (III of 1872 as amended 
by Act XXX of 1923), s. 17, Sch. TI—Party to 
marriage under 21 years--Consent of father or 
guardian, necessity of-—Defects in forms given in 
Schedule. 

Under the Special Marriage Act, 1872, when a 
party to a marriage has not completed the age of 
twenty-one years, the consent of the father or 
guardian must be obtained, and the Court can 
pronounce a marriage to be null and void if such 
consent has not been obtained. 

[Defects in the forms given in the Second Schedule 
to- the Act pointed out and a careful consideration 
by a ee of the working of the Act sug- 
gested. , 
‘Declaratory Suit from the Court of the 
District Judge, Dacca. 


Mr. D. N. Sen (with him Messra.. Srish 


Chandra Sen Gupta and- Satyendra. 
Kishore Ghose), for the Patitioner. 
JUDGMENT. 


‘Rankin, C. J.—In this case, the learned 
District Judge of Dacca has had before him 
a petition under the Special Marriage Act of 
1872, asking that a certain marriage may 
be declared null on the ground that the 
woman atthe time of the marriage in 1926 
had not completed the ageof 21 years and. 
had not obtained the consent of her father. 
It appears that this girl was a pupil of the 
Eden Intermediate College at Dacca and 
that the respondent was a person who had 
been employed as her tutor and that, on the 
Yth April, 1926, they went before the 
Registrar and made declarations under the 
Special Marriage Act. Both of them are 
Hindus and the Special Marriage Act would 
not, therefore, apply to them at all but 
for recent legislation, namely, Act XXX of 
1923. It appears that the form of the 
declaration at the end of the Schedule to 
the Special Marriage Act of 1872 contains a 
paragraph which has to be sworn to when 
the party has not completed the age of 
twenty-one years to say that the consent of 
the father or guardian has been given. 
In this case, the declaration was correctly 
filled up, but this. paragraph appears to 
have been omitted altogether. Neither of 
the parties appears to have committed 
perjury, therefore, in this matter. But it 
is certainly very remarkable that the 


na 


SUMAN SADAGAR V. GORPORATION OF GALGUTTA, 269 


forms given in the Second Sshadule d> n ot 
require the parties to state what their actual 
age is and, in particular whether or not 
each party is of the age of twenty-one years. 
All that is required is that the bridegroom 
is to state that he is 18 years old and the 
bride is to state that she is 14 years old. 
This appears to me to open the door to 
great laxity. In this case, it appears to 
ms that there has been some remissness 
in respect of the fact that the paragraph 
dealing with the consent of the father 
has apparently been omitted from the 
declaration altogether. I think this case is 
one which mignt usefully be made an 
occasion for a careful consideration of the 
werking ofthis Act, in view of thereceat 
legislation of 1923 and I propose to send 
a copy of the judgment of this Court in 
this case to the Government of Bangal in 
order that they may have an opportunity 
of considering the matter. 

Oa the merits of the . petition, I am 
satisied that it has been now properly 
proved that at the time this pretended 
marriage was entered into, the girl did 
not have the consent of her father and, 
accordingly, under the express terms of 
s. 17 of the Special Marriage Act, it was 
right for the learned Diatrict Judge to 
pronounce the order which he has 
pronounced and which, in my judgment, 
ought now to beconfirmed.- Tne petitioner 
will have the costs of this application. 
The costs will be assessed at three gold 
mohurs. 

Cc. ©. Ghose, J.—I agree, 

B. B, Ghose, J.—I agree. 

A. Decree confirmed, 


cerca WA 


CALCUTTA HIGH COURT. 
URIMINAL Ravisron Oase No. 471 oF 1929, 
May 22, 1929. 
Present:—-Mr. Justice Mukerji. 
JUMAN SADAGAR—Acoussp— 

PETITIONER 


VETSUS 
OORPORATION or CALOUTTA— 
ComeLaInant—Opposite PARTY. | 

Calcutta Municipal Act (III of 1928), ss, 271, 527— 
Notice to construct privies—Pendency of proceedings 
between owner and tenant as to possession, effect 
of—Liability of owner to be convicted for non- 
compliance. 

The pendency of 2 suitin ejectment against the 
tenant or the existence of an injunction against 
taking possession of the premises or the mere filing 
of an application under s, 527 of the Calcutta 
Municipal Act would not relieve a person upon 
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whom a requisition has been served under s. 271 of 
the said Act from liability for a conviction for 
non-compliance with such requisition. But the 
existence of such proceedings can be considered in 
order to determine’ the gravity of the offence and 
the sentence to be imposed. |p. 371, col. L] 


Mr, Satindra Nath Mukherji, for the Peti- 
tioner. 

Mr. Gopendra Krishna Banerji, for the 
Opposite Party. 


JUDGMENT. —This Rule has been is- 
sued to show cause why the conviction of 
the petitioner under s. 488 read with s. 271, 
Oaleutta Municipal Act (Act IL B. O. of 1929) 
should not be set aside or such other or 
further order made as to this Oourt may 
seem fit and proper. The facts necessary to 
be stated are the following. The petitioner 
holds a certain property, to wit, premises 
No. 7, Gas Street, Calcutta, on alease. The 
premises in question were in the occupa- 
tion of a tenant Kissen Ram Shaw who, it 
is said, held the same under a registered 
kabuliyat for two years from 8th December, 
1920, and on the expiry of the term has 
been holding over. In October, 1927, the 
Corporation of Oalcutta served a notice on 
the petitioner under s. 271, Oalcutta Muni- 
cipal Act, requiring him to erect two con- 
nected privies in the premises. The peti- 
tioner, having failed to comply with this 
requisition, was convicted at first on 3rd 
April, 1928, and sentenced to pay a fine of 
Rs. 25 and again on 12th June, 1928, and 
sentenced to pay a fineof Rs. 30. The 


present conviction against which this rule- 


has been issued’ was upon an application 
in which it was stated that the petitioner 
continued in not complying with the afore- 
said notice under s. 271 of the Act from 
13th June, 1928 to 10th September, 1928. 
The fact that there was non-compliance 
with the notice in. question between the 
dates to which reference has just been made 
was admitted on behalf of the petitioner 
by the Pleader who appeared for him be- 
fore the learned Municipal Magistrate. The 
Rule that has been issued by this Court 
has been sought to be supported by re- 
ference to certain proceedings in other 
Courts and on a reference to which it has 
been argued that the conviction is not main- 
tainable. 
proceedings. The petitioner appears to 
have filed a suit in ejectment against the 
tenant being title Suit No.715 of 1927 of 
the Court of the Munsif at Sealdah. This 
suit was filed sometime in the year 1927. 
It ended in a decree against the tenant 


Grikrissen. Ram- on 19th July, 1928, The 
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I shall presently refer to those- 
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petitioner states that when he tried to exe- 
cute the ejectment decree for getting khas 
possession of the said premises, one Jiblal 
Shaw alleging that he was the- tenant's 
brother filed a declaratory suit against the 
petitioner on 13th August, 1928, being Suit 
No. 209 of 1928 in the Court of the Subordi- 
nate Judge at Alipore and on 14th August, 
1928, obtained an injunction against the 
petitioner restraining him from taking 
possession of the eaid premises. On being 
called upon to answer the charge with re- 
gard to which the petitioner has now been 
convicted. he appeared before the Court 
and on 4th December, 1928, placed all the 
facts before Municipal Magistrate and upon 
that he .was advised to make au applica- 
tion under s. 527 of the Act in the Small 
Cause Court of Sealdah in order to obtain 
facility for getting possession of the premi- 
ses for the purposes of constructing the 
privies thereof. l 


The petitioner states that on his under- 
taking to make the said application the 
case was adjourned and on that he on 13th 
December, 1928, did, in point of fact, file 


the said application in the said Oourt, 


That application, the petitioner states, is 
yet pending. On these facts, the petitioner 
contends that the order of conviction which 
was passed against him was one which was 
not justifiable. 


Now, if seems to me upon the provisions 
of the law as it stands that the pendency of 
a suit in ejectment against the tenant or 
the existence of an injunction against the 
petitioner or, for the matter of that the 
mere filing of an application under s. 527 of 
the Act would not be sufficient to relieve 
the petitioner from a liability for a convic- 
tion for non-compliance with a requisition 
such as there was in the present case under 
s. 271, Calcutta Municipal Act. At the 
same time, however, if seems to me that 
in order to consider the gravity of the of- 
fence which one commits in not complying 
with a requisition of this character at a 
time. when. proceedings of the nature to 
which I have already referredare pending, 
one cannot entirely overlook the fact of 
existence of those proceedings. It is true 
that s. 527 of the Act says in cl. (3) of it 
that: “after eight days from the.date of any 
such order, the said occupier shall afford 
all such reasonable facilities to the owner 
for the purpose aforesaid as may be pres- 
cribed in the said order; and, in the event 
of his continued refusal to do so, the owner 
shall be discharged, during the continuance - 


~~ 
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of such refusal, from any liability which he 
would otherwise incur by a reason of his 
failure to comply with the said provision 
or requisition.” ae 

But the sub-section does not mean that 
the pendency cf an application under s. 527 
or for the matter of that, of other proceed- 
ings bona fide taken by one for getting 
khas possession of the property, need not be 
considered for the purpose of determining 
what should be a proper sentence to be 
imposed upon him for his failure to comply 
with the requisition. Lam not obvious of 
the fact that the application under s. 527 
was made only on 13th December, 1928, and 
not at any time.during the period from 
13th June, 1928 to 10th September, 1928, 
during which the offence is said to have 
continued, 

The fact that it was not made within the 
period aforesaid only means that the appli- 
cation does not absolve the petitioner from 
liability. The proceedings: that the peti- 
tioner took for the purpose of getting khas 
possession of the property, I am clearly of 
Opinion, were taken by him bona jide and 
I think he was perhaps wrongly advised 
in not taking proceedings under s. 527 of 
the Act in the frst instance. Having re- 
gard to those proceedings and in view of the 
. fact that that application. has besn made 
and is actually pending, soma cozsidera- 
tion, in my opinion, should be shown to the 
petitioner in the matter of the sentence 
that is to be passed on him and in that 
view of the matter I would reduce the sen- 
tence passed on the petitioner to a tine of 
four annas per diem for the 75 dsys for 
which the learned Magistrate has convict- 


ed him, in other words, that the petitioner - 


Should be sentenced to pay, a fine of 
Rs, 18-12-0 in default to undergo simple 
imprisonment for 18 days. 

It appears from a perusal of the order- 
sheet of the case which has been stariad on 
the application under s. 527 of the Act that 
enssveral occasions the petitioner was ready 
with his witnesses but on the prayer of 
the opposite party the hearing of the ap- 
plication was adjourned and it further ap- 
pears that on the last two days for which 
the case was fixed, namely, 20th April, 
1929, and llth May, 1929, the opposite 
party was ready but the petitioner for some 
reason or other asked for aud obtained an 
adjournment. The petitioner will be well- 
advised not to apply for such an adjourn- 
ment again and to have the matter 
brought to an end in order that if hs ob- 
teing an order under s, 027, Buka, 2 in big 
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favour he may gat the benefit which tha’ 
section would confer on him. The Rale will 
be made absolute only to this extent 
that while the petitioner's conviction stands 
the sentence passed on him will be reduced 
as aforesaid. Balance of the fine, if paid, 


will be refunded. l 
A. ; Rule made absolute. 


CALCUTTA HIGH COURT. 
Orvit Revisron No. 1455 or 1928. . 

February 20, 1929. 

Present:—Mr. Justice B. B. Ghose. 

KSHITISH CHANDRA OHATTERJEL 
AND OTHERS—PETITIONERS 
Versus 
NAGENDRA NATH MANDAL AND OTAERS 

—OPPN81TE PARTIES. 

Civil Procedure Code (Act V of 1908),8. 115, 
O. XLVII, r. I—Decres obtained by fraud—-Appli- 
cation for setting aside decree by way of review, 
competency of——Order rejecting application as not 
maintainable—Revision. n ai 

A decree obtained by fraud can be set aside by 
suit or by a review of the judgment sought to be 
set aside, and the latter is the more regular mode 
of procedure. [p. 372, col. 1] : 

Aushootosh Chandra v. Prasanna Roy (1), fol- 
lowed. 

Where a Court refused to entertain an application 
for review 0f a decree obtained by fraud, on the 
ground that such an application was not maintain- 


able : 

Held, that the order was erroneous and was liable 
to be setaside in revision. [tbid] 

Though the High QOourt will not ordinarily in- 
terfers in revision where the petitioner has another 
remedy, it will interfere where the lower Court has 
wrongly refused jurisdiction to entertain an applica- 
tion, [ibid] 

Civil revision against an order of the 
First Munsif, Khulna, dated the 2lst June, 


` 1928. - 


Mr, Pramatha Nath Mitra, for the Peti- 
tioners. 

Mr. Bhudar Haldar, for the Opposite 
Parties. 

JUDGMENT,—In this case the learned 
Munsif has clearly refused jurisdiction in 


not entertaining the application for review 


under O. XLVII, r. 1, Civil Procedure Code, 
and in holding that the petition was not 
maintainable. The application was made 
for review of the order on the ground that 
fraud was practised upon the petitioner. It 
has been held in the case of Aushootosh 
Ghandre v. Prasanna Roy (1) that in such 
a case as. this “there are two available modes 


(1) 10 ©, 612, 
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of procedure for setting aside a decree on 
the ground of fraud: (1) by suit, and (2) by 
a review of thejudgment sought to be set 
aside and the latter is the more regular 
mode of procedure.” That was laid down in 
1884 by Mr. Justice Wilson. This case has 
been followed by Ohief Justice Maclean in 
1905. in the case of Ram Gopal Mazumdar v. 
Prasanna Kumar Sanyal (2). The law under- 
stood by this Court has been uniform dur- 
ing all these years. Of course if the plaintiff 
pursued one remedy, he cannot being unsuc- 
cessful again have recourse to the other, 
But esithas been held that an applica- 


tion for review is a more regular pro- 


cedure than a suit, I do not think the Munsit 
was right in throwing out the application 
without deciding it on the merits. The 
learned Munsif has relied on some cases 
reported in the Indian Cases, One of these 
cases of Allahabad was pointed out to me 
by the learned Advocate for the opposite 
party. That is a case where the party 
pleaded that he had entered intoa com- 
promise by reason of coercion and undue 
influence, That circumstance may not be 
& ground for review, because it would not 
fall within the phrase “new and important 
matter. But fraud practised upon the 
Court or upon the party may be discover- 
ed after the order is made and it may be 


anew and important matter which could ` 


not be within the knowledge of the appli- 
cant at the time -when the decree was pass- 
ed or the order made, The Munsif.is also 
wrong In holding that the Privy Oouncil 
case. of Chhajju Ram v. Neki (5). has any 
application tothismatter That case decid- 
ed that ‘any other sufficient reason’ as 
contemplated in O. XLVII, r. 1, Civil Pro- 
cedure Code, must be of the same nature 
as the discovery of new and im portant 
matter of evidence. Here the applicant 
did not ask fora-review onthe basis of 
“any other sufficient reason” but upon 
the ground of discovery of a new and im- 
portant matter., lt is not the practice of 
this Court, asa rule, to interfere in TEVİ- 
sion where the petitioner hasanother remedy 
which he can pursue in order to gain his 
end. But where the Court has actually 
refused jurisdiction to entertain an applica- 
tion I think itis right that we should set 
aside the order of the lower Court by which 


} š 87: 
P.W. R. 1922; 3 Lah, 127; 43 M. L, J. 332: ; 
R11238; 4 U, P, L, R: (P, C.) 99 (P, O) $2; 24 Bom, L, 
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he refused jurisdiction and-direct it to try 
the cases en the merits. l 

This Rule is accordingly made absolute 
and the case sent back to the lower Vourt 
for decision on the merits. The pstitioner 
is entitled to his costs which is assessed at 
one gold mohur. 

A. Rule made absolute, 


CALCUTTA HIGH COURT. 
OxiMinaL Revision Oase No. 1142 or 1928. 
March 8, 1429. 

Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr, Justice 
Graham. 

AHMED ALI SHEIK— PETITIONER: 
VETEUS 
SABED SARDAR AND OTARES ~ 

: OppcsiT& PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 107, 
lis, 144—Police report, whether binding on Magis- 
trate—Report stating one party is in possession and 
recommending injunction against other—LInitiation of 
proceedings under s. 145, whether illegal. 

Where a Magistrate is satisfied from the Police 
report that there is a likelihood of a breach of the 
peace concerning any land, he is entitled to draw 
proceedings under s. 145, Criminal Procedure Code, 
without accepting the truth of the whole of the 
report. [p. 373, col, 1] 

A Police report stated that there was an im- 
mediate apprehension of- the breach of the peace 
but recommended that as the first party wasin pos- 
session and the second party was trying ‘to. oust 
him, an injunction may be issued against the second 
party under s. 144, Criminal J‘rocedure Code. The 
Magistrate, however, considered that it was bétter to 
start proceedingsunders 145,OriminalProcedure Code: 

Held, that there was nothing illegal in the pro- 
cedure adopted by the Magistrate. [p 373, col 2.| 

Per Suhrawardy, J —lf one party. isin possession 
of land and the other is trying to oust him, it would 
be a sound discretion to pass a prohibiting: order 
against the party which is trying to disturb the 
peaceful possession’ of the other. But ‘evenin such 
a case it cannot be held that the Magistrate has 
no jurisdiction to start proceedings under s. 145, 
Criminal Procedure Code, [p. 374, cols, 1 & 2.] 

Oriminal revision case against an order 
ofthe District Magistrate, Faridpur, dated 
the llth October, 1928, refusing to quash or 
transfer proceedings under s. 145, Oriminal 
Procedure Oode,pending in the Oourt of the 


Sub Divisional Magistrate, Goalundo. 


Messrs. Narendra ` Kumar Basu and 
Manindra Nath Majumdar, for the Peti- 
tioner. 

“Mr. Nirmal Chandra Chakrabarty, for the 
Opposite Parties. — | 


i : JUDGMENT. -> 
Graham,d.—This Rule was issued to 
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show cause why Certain prongadings-under s. 
145 of the Oriminal Procedure Code” should 
not be quashed. The main ground which 
. has been urged before us is that inasmuch 
as the Police report disclosed the fact that 
the first party was in possession of the 
land, and that the second party--were ag- 
gressors and were trying io distiirb his 
possession, the learned Magistrate had no 
jurisdiction to make an order under s. 145, 
and that the proper course for him to adopt 
was to issue an injunction under s. 144 
of the Code of Criminal Procedure, or to 
bind down the second party unders. 107 
“of the Code of Oriminal Procedure. We 
have been referred to some decided cases 
in support of this contention and amongst 
them to arecent unreported decision of our 
own, Cirminal Revision Oass No.- -1059 of 
1928*. The facts of that case are distin- 
guishable from the present as the Police 
report itself plainly showed ‘that there 
was and had been for some time no im- 
mediate apprehension ofa breach of the 
pease but only a possibility --of- such 
breach at some future date. coe 

The real question here is whether the 
materials contained in the Police: report 
were sufficient to justify the order -draw- 
ing up the proceediogs, and whether taken 
asa whole they gave rise to an apprehens- 
ion that a breach of the peace might occur, 
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On behalf of the petitioner stress has been. 


laid upon that portion of the report which 
states that the second party did not claim 
the land, and upon a later passage stat- 
ing thatin the opinion of the Sub-Inspsctor 
‘the firat party was in possession and that 
Sabad Sardar,a mamber of the second party, 
was the engineer of all the golmals that 
he had no land in the disputed plot but 
hoped to get some land through Kuram 
Khan by creating possession by force.. : 
Now, in the first place, itis to ba observ- 
ed that while the trend of tha decisions is 
that it is the imminenc3 of a breach of 
the psace as disclosed in the Police report 
which creates jurisdiction, it cannot in‘my 
opinion be held that the Magistrate is 
“sabined, cribbed and confined”, soto spaak, 
within the four corners of the.report. , It 
is his duty upon all the material before 
him tə decide whether proceedinga under 
s. 145 are necessary or not. The words 
in the section ara: ‘is satisied from a 
Police report or other information that a 
dispute likely to cause a breach of the 
peace exists concerning any land, etc.” 
The foundation of his jurisdiction is not, 
_*Since reported as 118 Ind, Oas, 892—-[ÆEd.] - 
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would maniféstly be wrong that his power 
to take action should be made dependent, 


“upon the opinion of the Sub-Inspector of 
Police. ‘Speaking for myself,I am _ cartain-- 


ly. not prepared to subscribe to the pro- 
position in its extreme form that itis the 
Police-report and the Police report alone 
which gives jurisdiction. Even so, how- 
ever, and looking to the Police ‘report 
which was submitted in this cass, what 
do we find? It is stated therein that from 
the past records it appeared that there 
was long standing enmity between the 


parties in respect of their neighbouring - 


lands and the land in dispute; and that 
several criminal cases had been instituted 
and disposed of. It istrueasI have already 
said above that the report mentions that the 
second party did not claim the land. Then 
furtherion the report states that.on enquiry 
the. -Sub-Inspector learnt that there was 


- v ge 


there appeared to bs a reasonable apprehen- 
sion ofa breach of the peace. It is true 
that ths Sub-Inspeetor has expressed his 
personal opinion that one of the parties 
was in possession and that the other was 
merely trying to oust him, But taking 
the report- as a whola it seams to ma 


It appears to me that 
this report undoubtedly does disclose that 


A 


that it cannot bə said that the Magistrate . 


was not 
ceedings. : 

‘There is one other matter which may 
be mentionad and itis this that the learn- 


ed Migistrats alao appears to-hava based - 


his desision to som3 extent. upon a map 
which was filed in connection with tha 
original case under s. 145. The learned 
Advocate for the patitioner has pointed 
ont that this mapis not on the. record, 
aod has urged that it could nos have been 
before the Magistrate at the time when 


he drew up ths progesdings. But this. 


map -has  bsen referred to in the 
explanation which was submitted 
‘by the trying Magistrate to the Dis- 


trict’ “Magistrate, . and it. may. fairly, be 
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justified in drawing up the pro- 


` 


97d 
presumed I think’ that it -was before she 


Magistrate when he made his order. No ` 


doubt the map was in the record: of zhe 
previous case under e. 145; and it seems 
probable that the record of that case was 


„called for and . perused by the Magistrate 


before he made the order which is c:m- 
plained of. Having regard to all the facts 
and circumstances of the case and! jthe 
materials on the record in my judgrrsnt 
the order was a legal and proper order znd 
the Ruleshould be discharged, we 
Suhrawardy,d,~—lI agree. The facts 
seem to be that a Police report was submit- 
ted to the Magistrate in which it was steted 


that there was a likelihood of a breack of. 


the peace inasmuch as the first party was 
jn possession of certain lands from which 
the second party was attempting to Jis- 
possess them, Against this report ofthe 
Police there was a protest or narazi petion 
filed'in which the correctness of the Pciice 
report that the first party was in posses:ion 
was disputed. The second party in Zact 
claimed to be in.pcssession of the land in 
dispute. This narazi petition appeare to 
have reached the Magistrate before he pad 
‘drawn up proceedings under e, 145, Crim'nal 
Procedure Code. On 
before him he. drew up the proceedings. 
It cannot be said that he had not sufficent 
materials before him to apprehend -hat 
there was a dispute concerning any “Hnd 
within the local limits of his jurisdicticn. ” 
It seams to have been argued on beha-t of 
the petitioner that if the Magistrate relied 
on the Police report for starting procsed- 
ings under s. 145, Oriminal Procecure 
Code, he must rely on whole of it. I 2an- 
not agreé with this construction. The 
words are “a dispute likely to cause a 


preach of the peace concerning any and, 


and so.” If one party is in possesion 
and the other is trying to dispossess rim, 
it isa dispute concerning land. Bw it 
would be a sound exercise of discretion 
if the Magistrate has reason to believe that 
one party is in possession to pass pro- 
hibitory order against the party ' which is 
trying to disturb the peaceful possession 
of the other party: Ganpat Singh v. Emgeror 
(1) and Emperor v. Ram Baran Singh (2). 
But I am _ not prepared to ga so 
far as to hold in such a case that the 
Magistrate had no jurisdiction to start 
proceedings. under s. 145, Oriminal Pro- 
cedure Code, It may be more prop=r to 


(1) 47 Ind. Oas. 76; 3 Pat. L. J. 287; 4P. L.W. 
357; 19 Or. L. J. 880. 
(2) 28 A. 406; A. W. N, (1906) 61; 3 Or. L. J. 353, 


ia: g A NON | 
ANBARAL™ Vs BANKAR DUTTA, 


these mate-ials 


1191, O. 1989 


take preventive proceedings under s. 145 
even in such a case and maintain th® 
party in possession than to bind the other 
party under s. 107, Criminal Procedure 
Oode.. In my opinion, the Magistrate is not 
bound to aceept the version given by the 
Police beyond what he requires for the 
support, of his order under 8.145. If he 
satisfied from the Police report that there 
is a likelihood ofa breach of the peace con- 
cerning any land he is entitlea todraw up pro- 
ceedings without accepting the truth of the 
whole of the Police report. In this case in my 
opinion there were sufficient materials 
before the Magistrate to hold that there 
was likelihood of a breach of the peace and 
the question of possession of the land in 
dispute was not so clear as to compel the 
Magistrate to take action under s. 144 or 
s. 107, Criminal Procedure Oode, 
Let the record be sent down. 
A. Rule discharged. 
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CALCUTTA HIGH COURT. 
Civit Revision No. 1056 or 1928. 
January 14,1929. 
Fresent:—Mr. Justice Mukerji and Mr. 

Justice Mitter. ME 
ANSARALI—Peririonge 
Versus 
BHIM SANKAR DUTTA TEWARI 
—~Oppostr PARTY. 

Civil Procedure Code (Act V of 1908), 0. KAT, r. 90, 
O. XLIII, r.1(j)—Order ‘dismissing application to 
set aside sale for default of appearance of both 
parties—No order confirming sale—Order of dismissal, 
whether appealable. 

An order dismissing an application under O. KAT, 
r.90, Civil Procedure Code, for default is appeal- 
able even when ne formal order confirming the 
sale under O. XXI, r.90, has been recorded and 
the application has been dismissed for default for 
non-appearance of both the parties to the proceeding. 
[p. 376, cols. 1 & 2.] 

Basaratulla Mean v. Reazuddtn Mean (4), dis- 
sented from. ` . 

Ruleagainst anorder passed „y the Second 
Additional Subordinate Judge, Noskhali, 
dated the 8th May, 1928. 

Mr. Jatindra Nath Sanyal (for Mr. Jiten- 
dra Kumar Sen Gupta), ior the Petitioner, 

JUDGMENT. 

Mukerji, J-—This Rule bas been issued 
to show cause why the order of the Subor- 
dinate Judge of Noakhali, dated the 8th 
May, 1998, refusing to entertain an appeal 
should not be set aside or why such other 
or further order should not be made as to 


this Court may seem fit and proper, 
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The- facts necessary- to ba stated. are 
these:—There was an application’: under 
O, XXI, r. 90 of the Code of Civil Proce- 
dure filed by the petitioner in the Court 
of the Munsif at Sudharam. On the day 
fixed for the hearing of this application 
neither ofthe parties appeared before the 
Court with the result that the said applica- 
tion was dismissed for default. Against 
that order the petitioner preferred an 
appeal which came up before the Subor- 
dinate Judge of Noakhali and he on tha 
8th May, 1928, dismissed the appeal hold- 
ing that from the order passed by the 
Munsif no appeal lay under the law. Itis 
against this order of the learned Subordi- 
a Judge that the present Rule is direc- 
‘ted. 

The question as to whether an order dis- 
missing an application under O, XXI, r. 90 
for defaultis appealable or not has come 
up for consideration before this Court ina 
very large number of cases and it has been 
held that such an order falls under O. XXI, 
r. 92, Civil. Procedure Code, and as such 
an appeal lies from it under O. XLII, 
r. 1 (j) of the Code. [See Brojo Sundar Roy 
v, Moti Lal (1), Kumud Kumar Bose v. Hart 
Mohan Samadar (2) and Kali Kanta Chucker- 
butty v. Shyam Lal Das Basu (3)), In one 
of tne more recent decisions of this Court 
a doubt was expressed by my learned 
brother Page,J., as regards the correctness 
of these decisions. This was the case of 
Basaratulla Mean v. Reazuddin Mean (4). 
In thatcase none of the parties to the 
proceedings appeared and upon that the 
application under O. XXI, r. 90 was dismiss- 
ed by the Court. On an application for 
revision being preferred to this Court, 
Page, J., was of opinion that the order 
of dismissal for default passed on an appli- 
cation under O. XXI,r. 90 of the Oode is 
not an order,whichis appealaole unless 
it also confirms the sale within the mean- 
ing of O. XXI, r. 92 of the Code. He, 
however, distinguished the earlier decisions 
of this Oourt to some of which I have al- 
ready referred upon the ground that in 
those cases the application had been dıs- 
missed for default of the applicant and 
they were not cases in which both parties 
were absent. He was able to distinguish 
those cases upon the ground aforesaid and 
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ae 5 Ind, Cas. 493; 14 O. W. N, 573; 213 0. L. J. 


(2) 30 Ind. Cas. 45; 210. L. J. 628. 

(3) 38 Ind. Oas. 598; 25 O. L, J. 163. 

(4) 96 Ind. Cas. 705; 30 O. W. N. 570; ZA. I, R, 1926 
Qal, 773; 53 0, 679’ 
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heneld that when both. parties are absent 
and the application under O. XXI, r. 90 is 
dismissed under circumstances which 
would correspond to O. IX, r. 4 of the 
Code of Civil Procedure: an appeal can 
under no circumstances lie from such an 
order of dismissal. The learned Subordi- 
nate Judge appears to have followed this 
decision of Page, J 

The petitioner's contention is that even 
ina case when the order of dismissal was 
passed on account of default of appearance 
onthe part of both the parties to the pro- 
ceeding an appeal is maintainable under 
O. XLII, r. 4 (j), in view of the fact that 
such an order comes within the purview of 
O.XXIr.$2 of the Oode. There is a 
decision of this Court though not reported, 
passed in Appeal from Order No. 285 of 
1922 and Rule No. 659-M of 1924 in which 
itappears that it was held that an_ appeal 
does lie ' from such an order. There is 
also another decision of this Court in the 
ease of Narendra Nath Chatteri v. Rakhal 
Das (5) which was a case in which the 
Court disallowed the prayer of an appli- 
cation ina proceeding under O. AKAL, r. 90 
for time and when neither of the parties 
tothe proceeding was present dismissed 
the application and confirmed the sale and 
it was held that such an order was ap- 
pealable under O. XLIII, r. 1 (j) of the 
Code. The last mentioned case no doubt 
is. distinguishable from the case now be- 
fore us’ because here it does not appear 
that although the application was dismiss- 
ed for default there was any formal order 
recorded confirming the sale. ish 

The question, therefore, is whether when 
no.such formal order has been: recorded 
confirming the sale and the application 
under O. XXI, r: 90 has been dismissed 
for default for mnon-appearance of both 
the . parties to the proceeding, the order 
of-dismissal passed under those circum- 
stances is open toappeal. It appears that 
in the Code of 1:82,8 312 which corres- 
ponds to O. XXI, r. 92 of the Code of 1908 
ran in these words:—‘lf no such applica- 
tion as is mentioned in the last preceding 
section be madeorif such application be 
made and the objection be disallowed the 
Oourt shall pass an order confirming the 
sale as regards the parties tothe suit and 
the purchaser”. Section 5883 ofthat Code 
which. corresponds to O. XLIII of the pre- 
sent Code and provided for appeals from 
orders in its cl, (16) enacted that “‘orders 


(5) 79 Ind, Cas, 351; 51 O. L. J. 286; A. I. R. 1925 
Cal, 910, 
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under 8; 294, the first paragrapa of 
B. 312 or s. 313 for confirming, or set- 
ting aside, or refusing to cet aside, ateale 
of immoveable property, etc’. In ths pre- 
sent Code, O. XLIIT, r. 1 (7) speaks >f an 
order under r. 72 (with which we ars not 
“ concerned) or r. 92 of O. XXI setting 
aside or refusingto set aside a sak., It 
appears, therefore, that the words “foz cou- 
firming’ which were to be found in 
s. 5&8, cl. (16) have been dropped out. The 
obvious intention of the Legislature wes not 
to treat an order confirming a sale a3 one 
distinct in its essence from an order dis- 
allowing an application under O. XXI, 
r, 10. This intention appears to be further 
clear from the fact that O, KAT, r. 92 says 
that where no application is made tnder 
‘r. 89, r. 90, or r.91 or where such an ap lica- 
tion is made and disallowed the Tourt 
shall make an order confirming the sale 
and thereupon the asale shall become ab- 
solute, It is the disallowing of the eppli- 
cation made under O. XXI, r. 90 which 
corresponds to the order refusing t set 
aside a sale within the meaning of O. ELUI 
r. 1, cl. (J. The fact that a distinct 
order has not been recorded confirminz the 
sale does not alter the character of the 
order disallowing an application under 
O. XXI,r.90 and it is this last ment oned 
order that is appealable by reason c¢ the 
provisions of O. XLIII, r. 1, cl. (7). My 
learned brother Page, J., was preparsd to 
make a distinction between orders passed 
for default of appearance on the pact of 
both the parties and orders passee for 
default of appearance of one of the parties 
only, and he observed that in dismissing 
an application for default when nether 
party appears on the case ‘being called 
on for hearing the Court does not refuse 
to set aside the sale but in the abzence 
of the parties refuses to consider whsther 
the sale should be set aside or not. With 
all respect I should say that this dis- 
tinction in my judgment really makes no 
difference in the result because the statu- 
tory consequence of the disallowing o? the 
application is the confirmation of the sale 
at least to the extent covered by the 
application. In wy opinion itis not. cor- 
rect to draw any conclusion from the 
analogy furnished by the provisions of 
O. IX,r. 4 and O. IX, r.9, because the 
provisions of O 1X have gotno aprlica- 
tion to a case under O. XXI, r. 90, Code of 
Civil Procedure. I am of opinion that 
< there is no distinction in principle bet-veen 
an order passed on an’ application uader 


WAWSEBR ALT 


‘Magistrate of Bogia 


b, HaAZRATOLEA, 119 I, 0, 1999 


O. KAT, r. 90, dismissing it for default 
either for non-appearance of one or for 
non-appearance of both the parties and 
the principle upon which the other deci- 
sions to which I have referred above pro- 
ceed isin my opinion equally applicable 
to a case of the present nature. 

For these reasons [am of opinion that 
this Rule should be made absolute. The 
order against which itis directed is ac- 
cordingly set aside and it is ordered that 
the learned Subordinate Judge should pro- 
ceed to entertain the appeal and deal 
with it in accordance with law. 

As there is no appearance for the oppo- 
site party in this Rule there will be no 
order for costs. 

Mitter, J,—l agree. a. 4 

A. Rule made absolute, 





w 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1209 or 1928 
February 28, 1929. 
Present:—J ustice Sir Zabhadur Rahim 
Zıhid Subrawardy, Kr., and Mr Justice 


Graham. 
NAWSHER ALI PRAMANIK— 
PETITIOnER 
VETSUus ; 
HAZRATULLA PRAMANIK— OPPosITE 
Farry. 

Criminal Procedure Code (Act V of 1898), ss. 208, 
£86—Dismissal of complaint under s. 208—Applica- 
tion for further enquiry—Accused, whether entitled 
to notice~—Locus standi of aceused in such enquiry, 

Where 2 complaint has been dismissed under 
s, 203, Criminal Procedure Code, the accused is not 
entitled to notice before a further inquiry is ordered 
under s. 436 of the Code, even if he had appeared 
at the trial Court. [p. 377, col. 1.] l 

Balai Lal v. Pasupati Chatterjee (1) and 
Chandi Charan Mitra v. Manindra Chandra Roy 
(2), followed. | 

At an inquiry under s. 203, Oriminal Procedure 
Code, the accused has no locus standi and a Magis- 
trate acts illegally in allowing the,accused to appear 
at that stage and cross-examine the witnesses. [p. 377, 
col. 2.) 

Criminal revision against an orderof the 
District Magistrate, Pogra, dated the 16th 
October, 192%, reversing that of the Deputy 
Magistrate, Bogra,dated the 22nd Septem- 
ber, 192s. : 

Messrs. Suresh Chandra Taluqdar and 
Radhika Ranjan Guha, forthe Petitioner. 

JUDGMENT. - | 

Suhrawardy. J.—lhis Rule is direct- 
ed against an order of the District 
ordering further 
enquiry into the complaint preferred. by 
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the opposite party before the Sub-Divisional 
-Officer of Bogra. It appears thatthe Sub- 
Divisional Officer on receipt of the complaint 
ordered an enquiry by the local President. 
Onr receipt of the report of the President he 
examined two witnesses forthe prosecution 
and disbelieving the complainant's story 
dismissed the case under s. 203 of the 
OCrimina! Procedure Code The complainant 
moved the District Magistrate and he 
passed the followingorders “I think there 
should be a further enquiry into the com- 
plaint. Further enquiry ordered and the 
papers sent to Sub Divisional Officer for 
favour of dealing with it according to law.” 
Insupport of this Rule Mr. Talukdar has 
‘raised ssveral grounds. The first is that 
the accused should have been given notice 
before further enquiry was ordered against 
him, This contention he has not been able to 
support on the law as laid down in s, 436, 
Criminal Procedure Code. But he has 
invoked the desirability of issuing a notice 
upon an accused person in every case where 
an order is passed against him. . We do not 
think that we should accede to such a pro- 
position of law. Section 436 “as it stands 
by tte Amending Act of 1923 clearly makes 
a distinction between a case in which a 
complaint is dismissed under s. 203 and the 
ease in which the accused is discharged 
under s. 253 or some other section. In the 
latter case it is now providedin accordance 
with the general opinion of all the High 
Courts that notice should be given to the 
accused as he was present at the irial Court 
and no order ought to be passed in his 
absence by the Court in revision. But 
when the order is passed under s. 203 not 
only has the accused no right under the law 
to appear either before the trial Oourt or 
before the Revision Court; but it has been 
held in several cases that the accused 
should not beallowed to appear at that 
stage: Balai Lalv. Pasupati Chatterjee (1) 
and Chandi Charan Mitra v. Manindra 
Chandra Roy (2). In this case we are told 
that the accused had appeared at the trial 
Oourt. There is nothing on the record that 
he did, as no vakalainama was filed on his 
behalf. Baut it appears from an examina- 
tion of the witnesses of the complainant 
that they were cross examined, it does not 
appear by .whom. If the Magistrate 
allowed the accused to appear at 
that stage to” cross-examine the wit- 


(1) 35 Ind. Gas. 828; 250. L J. 606; 21 0. W.N. 
127: 17 Gr. L, J. 396. 

(2) 72 Ind. Cas, 173; 27 O. W. N. 196: 360. L. J, 
414; A.I. R. 1923 Oal. 198, 24 Or. G. J. 323, 
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nesses he acted -illegally and this illegal — 
act of the Magistrate does not create a right 
in-the accused to appear at every stage of 
the proceeding. In some cases no doubt it 
has been held that even if in a case where 
the complaint is dimissed under s. 203 it is 
desirable to allow the accused to appear 
before an order is paseed under 8.436 But 
these cases were decided before the amend- 
mènt of the section; and as has been rightly 
observed by Sir John Woodroffe in his well- 
known edition of the Criminal Procedure 
Gode that the Court in this case as In 
some other case has legislated in view of 
certain general principles. I donot think 
that they have any right to legislate, how- 
ever desirable it may be on principle. This 
ground must fail, Some argument bas been 
advanced to us on the merits. But I do not 
think that I ought to interfere at present’on 
that ground. 

I should have preferred that the District 
Magistrate gave his reasons for ordering a 
further enquiry. Buton reading the order 
passed by him it appears that he was right 
in passing the order because the 
trial Oourt had not tried the case 
according to law which may mean that 
it had wrongly allowed the accueed 
to appear before it. The learnad District ` 
Magistrate has submitted -an explanation 
in which he has given reasons for ordering 
an enquiry into the matter. This Rule-is 
discharged. ; 

Graham, d.—I agree. that the Rnle 
should be discharged. In my opinion there 
is no substance in the contention which has 
been put forward on behalf of the peti- 
tioner. Itis well-settled that at such an 
enquiry the accused has no locus standi, 
and he certainly cannot claim to be entitled 
as of right to notice where an application 
ia. made for further enquiry. That this is 
go, is plain inter alia from the terms of the 
proviso to s. 436, Criminal Procedure Code. 
That proviso was added by Act XVIII of 
1923 and it expressly provides that in the 
case of discharge such notice shall be given. 
By implication it seems to be reasonably 
clear that in case of further enquiry no 
such notice is required. Ifthe Legislature 
had intended to provide for such notice 
it would presumably have said so in clear 
terms. 

A. Rule discharged. 
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CALOUTTA HIGH COURT. 
Jusy Rereeexos No. 51 oF 1928. 
January 14, 1928, 
Present:—Sir Gaorge Claus Rankin, 
Kr., Chief J ustice, and Justice Sir Lindsay 

Philip Buckland, Kr. 
DEBENDRA NARAYAN 
CHAKRAVARTY—AoccosED 
i Versus 
EMPEROR—Obpposrtg Parry. 

Criminal trial—Charge of murder—Medical report 
inconsistent with prosecution evidence—Duty of pro- 
gecution to examine doctor before Jury. 

In a case of murder or man-slaughter where the 
medical report is inconsistent withthe prosecution 
evidence it is'the duty of the prosecution io call 
the medical officer himself or to give other medical 
evidence in the hearing of the Jury. Th= pro- 
secution has no right to stand merely upon the 
deposition given by the medical officer befcre the 
ee as Magistrate in its recorded form. D. 380, 
col. 1, 

Messrs. Mrityunjoy Chatterji and Monrind- 
ra Nath Banerjee, for the Accused. 

Mr. Khondkar, for the Crown, 


JUDGMENT. 

Rankin, C. J.—In this case ths ac- 
cused man was put on his trial befors the 
learned Sessions Judge of Murshidabai and 
a Jury of fiva upon acharge that =bout 
midday on lth April, 1928, he committed 
culpable homicide by killing his wife. The 
wife's name was Kiranbala and it would 
appear that she was a mere girlofsome 15 
yearsof age. She had been married t> the 
accused since about 1924. i 

Now the evidence on the part ot the 
prosecution consists first of all ofa con- 
siderable amount of evidence to the affect 
that the accused used from time to tine to 
ill-treat his wife. Thereis acertain amount 
of evidencs but notofa character which 
ein be said to bain any way substantial to 
the effect that the accused man was carry- 
ing on an intrigue with the widowcf an 
uncle who lived next door and that this 
might have had something todo with the 
animosity between the husband and the 
wife, There issome further evidencs as to 
which it isa matter of opinion whether it 
is substantial or not to the effect that this 
girl may have been acting imprudenily if 
not carrying on an intrigue withthe woness 
Srikrishna, But the evidence which metters 
and which may be regarded as the evicence 
upon which the prosecution sought to bring 
the charge home to the accused is, in the 
first placa, the evidence of some 4or 5 
witoesses, who say that in the middle cf the 
day on the 14th April as they passed near 
by to the accused’s hut they heard his wife 
crying out for belp saying that she was 
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about to be killed, and one witness at least 
speaks to words of threat and intention to 
kill on the part of the accused man. Some- 
time afterwards it appears that the accused 
is seen by certain witnesses going on to the 
top of his kitchen with an instrument what 
has been called a crowbar and breaking 
down a part of the wall. When the accus- 
ed man makes up his mind to call in per- 
sons from outside the body ofthe wife is 
discovered lying on the foor with certain 
parts of the earthen wall lyiug round about 
her and certain parts lying on her body, 
and the story that is given out by the hus- 
band is this that he was away from the house 
in the morning but that when he came back 
in the afternoon he found this state ‘of 
affairs, and his suggestion was that-he knew 
nothing as to what occurred and that it 
would appear that a part of this wall had 
fallen down upon the girl and she had met 
her death while cooking in that room, It 
would appear further that a few days be- 
fore the occurrence è fire in the thatch of this 
house had taken place and itis suggested 
that the damage done at that time may 
have accounted for the collapse of this 
earthen wall. 

The condition of the body of the girl and 
the clods make it extremely difficult to 
suppose that any such accident happened 
aa that the wall collapsed on the topof the 
girl and killed her. It appears that only a 
small portion of the wall collapsed at all. In 
addition to that there is the evidence of wit- 
nesses who say that the man was seen break- 
iag down a part of the wall with a crowbar. 
One clod at least was produced in Court 
and the learned Judge was satisfied that 
it showed marks that it had been forced off 
by a crowbar. If, therefore, the question 
in this case was—whether or not the ac- 
cused man has shown that this girl had 
met her death by the wall falling on the 
top of her—there would be very little 
doubt of the finding which is against him. 

The real question which arises is whether 
in these circumstances this Court can rely 
upon the evidence which tends to show 
that the girl met her death at the hands of 
the man, that the mao was in the hut with 
her in the middle of the day and was ill- 
treating her in such a way that she came 
by her death. 

A3 [hava said, thereis evidence of four or 
five witnesses called tosay that they heard 
the szreams and called to say that the man 
himself was heard to shout. One witness 
indeed says that he stepped up and peeped 
in and saw what was happoning and that 
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the man threatened him with this instru- 
ment or crowbar. ; 

I sonfess thaton reading the evidence of 
these witnesses for the first time I rather 
thought that these witnesses were intending 
to say that they heard sounds of the man 


beating his wife or sounds that pointed to 


this. On re-reading their evidence! find 
that it is not clear that they go so far. 
They all speak merely to hearing some- 
thing being cried out or said. 

The question is one which requires to be 
carefully examined inthe light of the in- 
jury report and of medical evidence, The 
firat thing that one sees, from the medical 
evidence is that it would appear to be 
equally inconsistent with the view that the 
wail fell down upon the girl and killed her, 
as with the view that she was beaten to 
death with any instrument. Thers is one 
abrasion below the right angle of the lower 
jaw. There is another about an inch be- 
low the right side of the neck of the di- 
mension of a pice, There are some indica- 
tions that the girl died from asphyxia and 
so far as can be seen if this girl met her 
death she probably died from being suffo- 
cated. The back of herlegs and other 
portions of her body and a small portion of 
the throat are described by the expression 
“skin removed,’ but no indication is given 
of the probable character of the agency by 
which it was done, The opinion of the 
doctor is that there was probably an un- 
natural death and the medical officer who 
conducted the postmortem said that all 
the sigos pointed to asphyxical death. 

if that were all, it would be a somewhat 
formidable caseto leave to the Jury against 
‘ths accused on the basis that the shouts 
and cries that had been heard at that time 


were shouts and cries by the man ata time. 


when the man was either strangling her 
by pressing her throat or otherwiss en- 
deavourings to choke her. But most un- 
fortunately and by what appears to be the 
greatest imprudence no doctor was called 
before the Jury at all. The only thing that 
was done to satisfy the Jury in this case— 
a case where everything depends upon the 
medical evidence and upon the Jury: being 
able to satisfy themselves as to what the 
medical facts really were—was that the 
medical officer Sris Cnandra Sarkar was 
called before the Committing Magistrate 
and his deposition was put in as part of 
the evidence for the prosecution at tne trial. 
When that comes to be examined ona finds 
that the doctor is recorded to have given 
the opinion that death might have taken 
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place not less than three days béfore the 
date of the post mortem examination, He 
does definitely say, taking that sentence, at ` 
its ordinary meaning, thatin his opinion 


-deaih could not have been less than three 


days before the date of the post mortem 
examination. Whether that is what he 
saic and, if so, whether that is what he 
meant is another matter. But atthe time 
this trial was held before the learned Ses- 
sions Judge and a Jury the prosecution 
haano right to stand merely upon that 
deposition in its recorded form and it 
seems to meto be unpardonable careless- 
nes3 in a case of this character that with 
astatement utterly inconsistent with the 
prosecution evidence given asa medical 
opinion by the doctor who held the post 
mortem, no endeavour.was made either to 
cali the medical officer himself or to give 
any medical evidence in the hearing of 
the Jury. 

When one comes to look in detail at 
the report of the post mortem, one finds that 
the post mortem was conducted on the very 
next day afterthe allegedoccurrence. The 
girl is said to have been lying dead on the 
midday of the 14th April. ` The doctor who 
held the post mortem onthe 15th says 
or appears to say that he thinks 
that she must have been dead for at 
least three days. When one examines the 


injury report one sees that a great many 


of zhe organs specified in the usual form 
are described one after another as “de- 
composed” and one would presume that 
what is meant is that these organs are in 
such a condition that no useful informa- 
tion can be gathered by inspection and one 
certainly would think from the post mortem 
report that there was- ample material for 
the opinion that the girl must, on the 
15th, have been dead for three days. If 
thst be so, then the evidence of the doctor 


‘given before the Jury was absolutely in- 


consistent with the witnesses’ story as to 
what they heard on the 15th and the case 
is ieftto the Jury as appears from the 
learned Judge's heads of charge without ` 
any comment being made upon that cir- 
cumstance; nor does the learned Judge 
give ita placeinhis letter of reference, 
The charge ofthe learned Judge and the 
letter of reference are both lucid and ad- 
mirable and I have nothing to say against 
them—excepting this that they in no way 
sa7 that there is any difficalty arising out of 
tha evidence of the doctor. 

in these circumstances we have to regard 
ths verdict of the Jury ina manner which 
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is quite different from the way in which we 
might feel ourselves obliged to regard a 
` verdict which has no basis or justifization 
in the recorded evidence. The Jury were, 
if this was a point present to their minds, 
quite right to say that they could net be 
asked to convict the accused man wita evi- 
dence inthat condition. They were en- 
titledzto say to themselves: 


“Suppose the doctor has béen ealled, 

suppose he came before us and it had been 
put to Dr Sris Chandra Sircar that this 
girl was alive on the 14th April and st ppose 
he had said ‘Well, in my opinion, from. what 
I saw on the 15th, Isay that is quite mpos- 
sible', no Jury could have eonvictec upon 
the evidence in this case.” It seems 50 me 
that that is exactly the position in which 
this Court now is upon this reference, 
._ It is true that we have power under 
s. 307, Criminal Procedure Gode, read with 
8. 428, to call further evidence. It would 
perhaps be possible to haveDr. Sris re-2alled 
- and the whole matter gone into again. 
Then the case would come back before this 
Court after a perfectly proper aquital by 
the unanimous verdict of the Jurr who 
` tried the case. It would come back 3efore 
this Oourt ona different state ofth= evi- 
dence and in that case we should hawa -no 
doubt power to do what we think right. 
Speaking for myself Iam entirely unable 
to accedeto the suggestion that frrther 
evidenceof this matter should be called, 


I wish that it could be impressed upon 


Public Prosecutors and upon the Sessions 
Judges that in cases—serious cases of 
‘murder or of man-slaughter, it, is unreason- 
able to except the Jury toconvictif a pro- 
per exposition and explanation of 
medical evidenceis notgiven viva voze by 
a doztcr who can deal with the matter and 
satisfy the Jury. The Juryare quite en- 
titled to be fully satisfied. Indeec not 
until one has gleaned allthe facts ona can 
from the medical report, is one really in a 
position to say what parts of the other evi- 


dence can be relied upon; In my opinion, 


it may or may not be a mere mistake in ex- 


‘pression of opinion or that the doctcr was ` 


mistaken or was misinterpreted. but it is 
impossible for us to do anything save to 
take this solemn opinion asit is. Idd not 
know, as this is not the first time on which 
1 have bad occasion to make this criticizm 
or complaint, whether this will have any 
effect. upon the conduct of cases of this cha- 
racter in the mofussil, but the one circum- 
stánce which seems tome to make this 
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case worthy of attention is that it isa. very 
plain illustration of the fact that a , Jury 
will sometimes find points which are real- 
ly againstthe prosecution but which es- : 
cape the notice of learned J udges ° and of 
Public Prosecutors, l 

Thinking, as I do, that ia this case the 
Jury were entirely in the right, in my opi- 
nion, this referenze ought to be rejected and 
the accused acquitted and ifhe is in cus- 
tody, he must be released. 

If he is on bail, his bail bond should be 
discharged. 

Buckland, J.—l agree, but I desire to 
make.a few observations as to what has. | 
been disclosed at the’ hearing of this re- 
ference. u 

To me it is shocking that what may be a --: 
serious miscarriage of justice should occur ~ 
by reason of what the learned Ohief Justice 
has described, and I entirely concur, 
as unpardonable 
part of those charged withthe prosecution. 
Ordinarily, it is the practice to call 
the doctor as a witness in the Ses- 
sions Oourt, when the death of a person 
is involved: That being so, I do not under- 
stand why it was not followed on` 
this occasion, for the Public Prosecutor 
must have been fully aware of what the 
doctor had said. Similarly, with regard - 
to the Sessions Judge, who could under 
s 509 (2), Criminal Procedure Codes, have 
required the doctor to be summoned and 
examined a34 witness, and I am wholly 
ata loss to understand why he did not 
insist upon the doctor being called. 

We are asked to send the case back 
to the Sassions Judge to have the doctor 
further examined or to examine him our- 
selves. The question as to how long be- 
fore the post mortem examination tae death 
has actually occurred is, as regards the 
doctor, a matter of opinion. The facts 
upon which the doctor formed his opinion 
must have been fresher and far more readily 
present to his mind at the time when he 
gave his evidence in the Magistrate's Oourt 
than they possibly could be now. If he 
were to’ repeat his former opinion, time 
and expense would have been wasted, If, 
on the other hand, he were to‘give an opi- 
nion more favourable to the prosecution, it 
could not fail to be subjected on behalf 
of the accused to strong adverse comment. 
Ia the circumstances, 1 do not think it 
would be fair to the doctor to send the’ 
case back for or to take further evidence 
and it is extremely douotful if it . would 
serve any Masin a 


carelessness on the | 
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Finally, I desire to make one observa- ` 
tion with regard tothe post mortem report. ' 
I observe that it is chiefiy confined 
to facts observed by the doctor but there 
is, however, a place at the foot where 
the medical officer is required to record 
his opinion as to the cause of ‘death. 
Though my experience of cases of this 
kind is limited it appears to me that it 
probably would be useful that he should 
also be required to record the length of 
time which in his opinion has elapsed 
since ‘death took place. This isa matter 
as to which I apprehend that in every case’ 
the medical man who conducts the post 
mortem examination should be able to 
express an opinion, either with or without 
qualification, It would be preferabie that 
he should be required to record his opi- 
nion at the earliest possible moment than 
that he should be asked to give it at a 
later stage when he has not the same op- 
portunity to observe the fact upon which he 
must form his conclusion. 

A. Reference rejected, - 
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Mr. Mrityunjay Chatterjee and Monindra- 
nath Banerjee If, for the Appellant. 

Mr. D. N. Bhattacharjya for the Orown. . - 

Messrs, Satindra’ Nath Mukherjee and 
Satyendra Kumar Ghose, for the. Complain.’ 


ant. - 
JUDGMENT. 

Rankin, C. d.—This is an appeal by 
one Sujauddin against an order directing 
a complaint to be preferred against him for 
having committed offences under ss. 193, 
465, 471 and 109, Indian Penal Code, It 
appears that one Padam Prosad was in 
August of last year acquitted ona charge 
under 's. 372, Indian Penal Oode, of selling 
a minor girl and that at the trial of that 


accused a certain certified copy was pro- 


duced from the register of births at Benares, 
It is said that the copy which was produced 
by the defence had been tampered with and 
that it was a false document, the subject- . 
matter of forgery within the meaning of 
the Code, Thereupon the complainant in 
the case applied to the ‘Magistrate: who 
tried the matter against three persons two 


- of them were named, Padam Prosad and 


gah ee ae i 
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CALCUTTA HIGH COURT. 
OxtmiInaL Appgsl No. 934 or 1928. 
December 20, 1928. 
Present:—Sir George Olaus Rankin, Kr., 
_Ohief Justice, and Justice Sir Lindsay 

; Philip Buckland, Kr. 

SUJAUDDIN—Accuszep —APPELLANT 

oe, VETSUS 
EMPEROR— O; PosITE PARTY. 

Criminal Procedure Code (Act V of 1898), se. 106, 
476—Application for complaint against three persons in 
respect of sume offence—Complaint against two alone 
—Fresh complaint against third, legality of—Public 
interest | . 

An application was made for a complaint against 
A'and B and another unnamed- person whose 
character and description were indicated, in respect 
_ of an offence of forgery. The Magistrate refused 
to make a complaint. The applicant appealed to 
the High Court and the High Court made a com- 
pldint against A and B. The complaint came ‘for 
investigation before another Magistrate who after'a 
lapse of some time directed the Public Frosecutor 
to apply’ to the successor of the Magistrate who 
had refused to make a complaint, for a complaint 


_" to be made against the unnamed person : 


Held, that the succeeding Magistrate had power to 
make afresh complaint. [p. 382, col. 2] 

The first principle to be considered in such 
matters is that it is the public interest which -is 
paramount in the matter. |ibid] ; 

Quere.—Whether a complaint made as required 
by s. 195 ofthe Code by virtue of s. 476. is neces- 
sary or not where the same offence has already been 
made the subject-matter of a complaint mentioning 
other persons, [p,882, coll] © : 


Behari Lal, and one was unnamed but his 
character and description were indicated, 
namely, that he was a clerk in the office of 
the Registrar of Birihs at Benares, The 
Magistrate directed a Police investigation 
and after considering the whole matter 
made up his mind that he would. not 
prefer any complaint. The complainant 
appealed to the High Court -and the High 
Oourt made a complaint against Padam 
Prosad .and Behari Lal. Thereupon the 
complaint so preferred came on for hear- 
ing or investigation before the Ohief 
Presidency Magistrate and he after a lapse 
of some time, namely,in October last, direct- 
ed the Public Prosecutor to apply to the 
successor of the Magistrate who had tried 
the case for a complaint to be made 
against the present appellant, Sujauddin 
and one Kanhaiyalal. On llth October 
this complaint was made. 

The appellant appeals and he takes his 
stand upon the circumstance that the ques- 
tion whether any complaint should be 
made was discussed before the Magistrate 
who had actually tried the case and 
the matter having gone to the High Court a 
complaint was directed against two persons 
only and not against him. 

„Mr. Bhattacharjya for. the Orown says, 
first of all, that itis not nécessary when 
once a complaint has been made against 
certain persons in respect of an offence. that 
another -complaint should bé made against 


i 
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other persons whom the Magistrate fincs to 
be necessary parties as persons implicated 
in theoffenee. He contends before us that 
complaints are not made, against specific 


offenders but of offences and thatome a. 


complaint is made, the Magistrate concuct- 
ing the enquiry has to proceed under s. 200, 
Q@riminal Procedure Oode, and there is no 
objection. whatsoever. to his directing sum- 
monses to issue against persons other zhan 
those specifically named inthe complaint if 
he finds that this is necessary for the ands 
of justice. In support of this contention, he 
refers to the decision of a Division Banch 
of:this Court Giridharee Lalv. Emperor (1). 
He further contends that even if it be not 
the case that this complaintis supezero- 
gatory, the Magistrate in the present case 
was well- warranted in making a compzaint 
against Sujauddin. _ : 

| It appears that Sujauddinis one of se-eral 
accused persons who areabout to be put 
on their trial before the present High Gourt 
Session, an order of commitment having 
been made, Mr. Chatterjee has pointec out 
to us that an order was made to the effect 
that until this appeal was heard no ordar of 
commitment would be made tothe High 
Court Session and, on.an examinaticn of 
that matter, I think the only bearing cf if 
is this that is would not be right, for the 
purposes of this appeal, to regard Mr. 
Ohatterjse’s case as prejudiced on the score 


of being late. I do not propose to take that. 


fact against the appellant in the present 
case at all. 


Now, the question whether a comp-aint 
made as required by s. 195 ofthe Oode by 
virtue of s. 476 is necessary or not waere 
the same offence has already been made the 
subject-matter of a complaint mentioning 
other persons is not an easy one. He it 
been necessary to go into that matte on 
principle and at length I would have re- 
quired further time to doit justice ard I 
do not think it-necessary in thiscass ‘to 
attempt to come to a final conclusion. The 
principle that a complaint isin respect of 
offences and not in respect ofoffendersis a 
kind of propesition that may be very scund 
and at the same time may be pushed too 
far: and in this matter u very careful ex- 
amination of the relevant sections of the 
Oriminal Procedure Oode would have tc be 
undertaken before the law could be properly 

laid. down. Ithink it is just possible also 
that the offences complained of in this case 
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which I havealready mentioned at the þe- 


ginning ofthis judgment might not all be 
in the same position for the purposes of this 
argument. However that may be,I am of 
opinion that this appeal mustfailon the 
short ground that assuming another com- 
plaint to be necessary,I am not satisfied 
that there was anything wrong in making a 
complaint in the circumstances of this case 
against Sujauddin. 

The first principle to be considered in 
this matter is that it is the public interest 
matter. 
should be slow to say anything that would 
encourage a complainant to ask fora com- 
plaint against a parson and being refused 
to make another attempt to getthe same 
order. Magistrates would be very well- 


. advised to deal with such applications very 
‘firmly. In this case the realtruthof the 


matter is that the application to the trial 
Magistrate was not an application against 
or inrespect of Sujauddin at all. His name 
came into the matter incidentally and only 
because the Magistrate having directed a 


Police investigation the question of this 


man’s name with others arose.. That 
Magistrate having refused to make any 
complaint, the complainant appealed to this 
High Court, and Iam quite clear that any ` 
such appeel would not beregarded as an 
appeal against the refusal of an order 
against Sujauddin. The High Court having 
made an order against two of the three 
people against whom the complaint was 
asked for cannot, in my judgment, be re- 
garded as having refused to make:a com- 
plaint in the circumstances against Sujaud- 
dia. When the matter came before the 
Chief Presidency Magistrate after the High 
Court's complaint, he found that it was 
necessary, to get to the bottom of this mat- 
ter,- to have other parties added as persons 


to be charaged; and, having regard to 


principle and to the public interest, lam 
not of opinion that the previous proceedings 
at the instance of the complainant afford 
auy reason why the complaint against 
Sujauddin should be set aside. In my judg- 
ment, the appeal must be dismissed. 

‘Buckland, J.-—I agree. es 

A, : ; Appeal dismissed, 


ki 
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CALCUTTA HIGH COURT. 

APPBAL From APPELLATS DEORSEE No, 1724 

_ OF 1926, 
August 2, 1928. 

Present :— Sir George Claus Rankin, 
Kr., Ohief Justics and Mr. Justice Mukerji. 
KAMIRUDDIN MALLIK—APPELLANT 

versus ' 
Srimati BISHUPRIYA CHOWDHURANI 
—RESPONDENT. 

Limitation Act (IK of 1908), ss. 3, 1h—Appeal— 
Preferring appeal from wrong order—Dismissal of 
appeal—~Fresh appeal after limitation—Eaclusion of 
tame. 

Though s. 14, Limitation Act, may not be applicable'te 
any particular case in itsterms, ifthe circumstances 
mentioned in s. 14 are made out, they would con- 
stitute sufficient cause within the meaning of s.5 
and the provisions of s.14 are not, therefore, altoge- 
ther irrelevant for the purpose of considering a 
case under s. 5 ef the Limitation Act. [p. 383, 
col, 2.) 

A person seeking exclusion of the period occupied 
in preferring an appeal, under s. 14 of the Limitation 
Act, is entitled to deduct the period during which 
the appeal was prosecuted, but not the time that 
was necessary for obtaining a copy of the order 
which he had to obtain for preferring that appeal. 
tp. 384, col. 1.) 

Where an appellant filed an appeal from a part of 
an order, honestly believing that he would be able 
to get allthe redress that he wanted by preferring 
that appeal and that it was not necessary for him 
to prefer another appeal from the other part of the 
order, and, being unable to get redress from the 
appeal, filed another appeal against the latter part 
of the order afterthe expiry of the period of limi- 
tation: 

Held, (1) that there was ‘sufficient cause’ within 
the meaning of s. 5 of the Limitation Act for exten- 
sion of the period of limitation. [ibid] 

(2) that the period that transpired between the 
date of the dismissal of the former appsal and the 


preferring of the latter appeal may also be excluded. 


ut there was no unreasonable delay. .p. 384, col. 


Appeal from a decreas of the District 
Judge, Midnapur, dated the Ist April, 1926. 

Mr. Apurba Charan Mukherjez, for the 
Appellant. 

Messrs. Narandra Nath Seth and Radhika 
Ranjan Guha, for the Respondent. 
JUDGMENT. 

Mukerji, J.—The question that arises 
for consideration in this appeal is whether 
the appeal which the appellant had filed 
in the Court below was time-barred. The 
facts necessary to be set out for the pur- 
poses of this appeal are these: After a 
good deal of litigation in connexion with 
an application under s. 105, Bengal Tenancy 
Act, the final order was passed on 18th April, 
1925, by which the Revenue Offizer made 
certain corrections in the record as against 
the appellant after rejecting an application 
which the appellant had made for an 
opportunity to adduce some further eyi- 
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dence. On 18th May, 1925, an appeal was 
taken from this decision of the Revenue 
Officer tothe Special. Judge being Special 
Appeal No. 2 of 1925. This appeal 
was disposed of by the Special Judgeon 
lst October, 1925, the learned Judge hold- 
ing that the appeal was not competent as 
it had been filed against that portion of the 
order of the Revenue Officer by which he 
had rejected the appellant's application 
for an opportunity to adduce further evi- 
dence. He, however, held that an appeal 
as against the order making the correc- 
tion would be maintainable and to use his 
own words, he said “can appeal against 
the entry now that it is against him”. 
Acting upon this last-mentioned observa- 
tion of the learned Spscial Judge, the ap- 
pellant preferred an appeal on 18th Novem- 
ber, 1925. Itis this appeal that has been 
dismissed by the learned District Judge 
upon the ground that it was time-barred. 

In the application which the appellant 
filed for getting an extension of the time 
prescribed forthe filing of an appeal, the 
appellant appears to have relied both upon 
ss. 5 and 14, Limitation Act, though 
neither of these sections was expressly 
mentioned in the application. Section 14, no 
doubt,is not inits terms applicable to the 
present case, the case being one of appeal. 
Butas has been pointed out by the Judicial 
Commitee in the cage of Brij Indar Singh 
v. Kanshi Ram (1), the provisions of.s, 14 
are not altogether irrelevant for the pur- 
pose ofconsidering a case under s. 5, Limi- 
tation Act, It has been held in that case 
that though s. 14 may not be applicable 
to any particular case in its terms if the 
circumstances mentioned in e. 
made out, they would constitute sufficient 
cause within the meaning of s. 5, The 
present case, therefore, has got to be 
looked at from the point ofview both of 
ss, 14 and 5, Limitation Act. Looking at 
it from the point of view of s. 14, it seems 
to me that the learned Judge was right in 
holding that all that the appellant was 
entitled to get as deduction of the amount 
of time taken by him in preferring the 
appeal was the period during which he 
was prosecuting with diligence the 
Special Appeal No.2 of 1925. Theargu- 
ment of the appellant that he is entitled 
to a deduction of the time that was neces- 


W. R. 1917; 15 A. L. J. 777; 19 Bom. L. R. 866: 3 
P, L, W. 313; 26 0. L. J. 573; 104 P. R. 1917; (1917) 
a N. 811; 22 0, W. N. 169; 127 P. Le R. 1917 


14 are ' 


TT | 
the purpose of obtaining a copy 
of cue order Doh he had to obtain 
in order to prefer Special Appeal 
No. 2 of 1925 does not appear to me_ to 
be well-founded. It was distinctly raid 
down by their Lordships of the Judizial 
Committee in the case to which I have 
already referred that upon the current of 
decisions in this country the period during 
which a guit or proceeding was prosecused 
is the period of which the appellant woald 
be entitled to a deduction, Section 14, 
however, is not exhaustive of all the sir- 
cumstances that may- 89 to constifite 
“sufficient” cause within the meaning of 
s. 5. Limitation Act. In order to consiier 
the ‘matter from the point of view of £. 5, 
the finding of the learned Judge woald 
have to be taken into account. The learned 
Judge held that the appellant acted bna 
fide in. preferring an appeal from that part 
of ‘the order of the Revenue Officer by 
which his application for an opporturity 
to adduce further evidence was rejeced 
and that the said advice that had baen 
given by the Pleader to the appellant vas 
also bona fide. In other words, the lea-nd 
Judge was prepared to hold that there vas 
sufficient cause on the part of the appel- 
lant for not preferring the appeal ee 
the time prescribed by law. nor u der 
s. 5. Limitation Act, two matters have zot 
to be considered: (1) whether there was 
sufficient cause for not preferring she 
appeal within the prescribed period end 
(2) whether there are circumstances which 
would justify the Court in exercising she 
discretion that is granted to it under bat 
section for extending the time for pre-er- 
i eal. 
ee cae of the learned Judge 
inasmuch as the appellant 8 appeal fron a 
part ofthe order of the Revenue Offer 
was bona fide it goes without saying ba 
the appellant thought that he woul 4 e 
ableto get all the redress that he wance 
by preferring that appeal and that it E 
not necessary for him to prefer ng er 
appeal from the other part of the sah y 
which the correction was made, Su an 
cause, therefore, upon the findings O che 
learned Judge has been made out in zhe 


case. MEA 
| e other question whether the c1 

ee Caer or should not have been 
exercisedin favour of the appellant turns 
upon the view that the learned Judge aas 
taken -of the appellants, conduct sukse- 
quent tothe date on which the Special 
Appeal No, 2 of 1925 was dismissed and 2e- 


Bary 
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fore he filed the present appeal. As I have 
already stated, the special appeal was dis- 
missed on 3lst October, 1925, and the present 
appeal was filed on 18th November, 1925. 
The appellant, therefore, has got to ac- 
count for the period of 17 or isdays that 
intervened. The learned Judge, as appears 
from his judgment, was prepared to make 
an allowance in fayour ofthe appellant as 
regards threə days that were taken in ob- 
taining acopy of the order from which 
the appeal was preferred. He was prepared 
also to allow the appellant a deduction of 
2 or 3 days for taking advice from Calcutta 
as to whether that appeal should be filed 
or whether a second appeal should be. 
filed a3 against the decision of 3lst Oc- 
tober, 1925. He was prepared also to 
grant. the appellant a further deduction 
of 2or3 days for the preparation of the 


` grounds of appeal. These periods added up 


togeher would account for 9 or 10 days. 
There would remain a balance of 8 days 
which according tothe learned Judge has 
not been sufficiently accounted for. Now, 
in making these calculations, I am of. 
opinion thatthe learned Judge has ap- 
plied to the case far too exacting a 
standard and although the discretion 
which a. Court exercises ir connexion with 
an application under 8. 9, Limitation Act, 
should not be lightly interfered with, I am 
of opinion that the delay of 17 or 18 days 
under the circumstances aforesaid is not 
one that can be considered as unreasonable 
or in other words, I am not satisfied that 
in point of fact there was any want’ of di- 
ligence on the part of the appellant in 
preferring the appeal. . 
: For these reasons, I am of opinion that 
the view which the learned Judge has 
taken of thie matter is not right. I would, 
therefore, allow the appeal, set aside the 
decree from which it has been preferred. 
and direct that the appeal be sent back 
to the lower Appellate Court to be heard 
and disposed of in accordance with law.. | 
There will be no order as to the costs of 
this appeal. 

Rankin, C. J.—I agree. 
JA, Appeal allowed. 


m 
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MADRAS HIGH COURT.. 
OxgiminaL MISOELLANEOUS Prrrrion Nọ. 56 
n oF 1929. E 
January 29,1929.. _ 
Present:—Mr, Justice Odgars, | 
‘In re KAMATOHI AMMAL AND OTHERS— 


- PETITIONERS, . l 
- Criminal Procedure Code (Act V of 1898), s. 528 


(2)—Transfer without notice to accused; legality of—. 


Practice of Madras High Court. 

Although s. 528 (2) of the Criminal Procedure 
Code does not in terms require that notice shall 
be, given to the accused when an application for 
transfer that concerns bim is made, the. practice of 
the Madras QOourts is to hold that it is advisable 
in the interests of justice that an- opportanity 
should be given to the accused to show cause why the 
‘transfer should not be made and an order of trans- 
fer without such notice to the accused is liable to 
be set aside by the High Court. 

In re Ramalinga Odayar (4) and In re Syed Lala 
Mian, Sahib (1), followed. 


. Petition to revise an order dated tbe [4th . 
January, 1929, of the Court of the District: 


Magistrate, Salem, in M.O. No. 3 of 1929, and 
to transfer P. R. No. 1 of 1929 from the file 
of the Court of the Sub-Divisional Firat 
Olass Magistrate; Namakkal to that of any 
other.First Class Magistrate. i 
Mr. Vere Mocketi, for the Petitioners, 
Mr. K. N. Ganapathi, for the Public Pro- 
secutor. ` l 
ORDER.—In this case 13 petitioners ask 
for a revision of the order of the District 
Magistrate, Salem, wherein he refused to 
transfer the case in which the 13 petitioners 
are accused from the file of the Sub- 
Divisional First Class Magistrate. The accus- 
ed were charge-sheeted before the Stationary 
Sub-Magistrate of Salem and appeared on 
three occasions before him to answercharges 
of conspirary to murder ete. The. Police 
put in a. petition before the First Olass 
Magistrate requesting him to take the case 
on his own file and thereby remove it from 
the file of the Second Ulass Magistrate. This 
was done without notice to the accused and 
although s. 528 (2) of the Oriminal Pro- 
cedure Oode does not say that notice shall 


be given tothe accused when an application : 


for transfer that concerns him is made, the 
practice of this Oourt seems to be to hold 

. that it is advisable in’ the interests of 

` justice that suh -notica should be given. 
' Several cases have beencited on the’ point. 
One is In re Syed Lala Mian: Sahib (1) 
- where Mr. Justice Abdur Rahim points out 
that although the requirement is omitted as 
stated. from the section the High Oourts 
have agreed that notice should ba given to 
the parties. concerned, This originated in 
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Mudaliar (2) which is the.ruling of a Bench 
but that wasa very much stronger case be- 
cause therethe accused was discharged. The 
complainant petitioned the Sessions Judge 
to direct a re- trial of -which no notice was 
given to the accused. The order there was 
obviously to his prejudice. Another Bench 
of this Court in In re 
(3) laid down that asa general rule notice 
should be given of an application to transfer 
though failure to do so does not render the 
order illegal. Itis true that the Bench in 
that case declined to say that the order was 
bad in the circumstances that are notset out 
in the report. The latest case seems to be 
‘a decision of Mr. Justice Devadoss in Inre 


- 


Ramalinga Odayar (4). The learned Judge 


says that an opportunity should be given 
to the accused to show cause why the trans- 
That was also’ an 
instance of a pending case as here. 

The other ground taken up by the learn- 
ed Oounsel for the -petitioners is that they 
have an apprehension that they may not 
receive a fair 
Magistrate, It appears that at one-time the 
Firat Olass Magistrate had before him a 
security case in whichsome of the, friends 
‘of the ‘accused were involved. That has 
since been transferred elsewhere. ' It is 


also said that the fact that the Police made . 


this ex parte application to the First Olass 
Magistrate would operate in the ‘minds of 
the accused to induce the belief that he 


“would bein some way prejudiced against 
them. There has been some attack on the 


statement in the afudavit that itis a sensa- 


tional or exciting case and things of that _ 


sort. They are, of course, perfectly ridiculous 
reasons to be given as grounds for transfer- 


Ting the case from one Tribunal ‘to another.’ 


There is no doubt that the Second ‘Olass 
Magistrate is competent to try this case, 
It may be a question turning on -the facts 
of the case and on the charges involved ag 


“to whether or not this case would not be 
better tried by the First Class Magistrate. | 
Nothing that has been said to. me has ' 


persuaded me to believe that there is. any 


reasonable ground for fear in the- minds . 


of the accused that they would not receive 
fair trial before the First Olass Magistrate 


Masha Sabjee Sahib ` 


trial: before the First Olass | 


but the petition must succeed on the first - 


ground mentioned, namely, that notice wag 


(2) 26 M, 41; 2 Weir 564: , : 
(3) 7 Ind; Cas. 856; 8M. L. T. 222; -11 Cr. L. J; 
533. i : 
(4) 110 Ind. Oas. 590;°55 M. L. J; 217; A. È R 


1928 Mad. 560; SL M, 6105. 29 Or. Lad. 7845 28 L. Wi 
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given to the accused persons. The ocder. 
of the Sub-Divisional Magistrate is set 
aside and he will be 1eguested to pass cuch 
order if any as the case may .require siter 
giving notice to the accused. 

Y. N.Y. Order set asice.’ 


m 


MADRAS HIGH COURT. 
SEOOND Civin Arrears Nos. 840, 841 anp 342 
oF 1925. 
September ly, 1928, 
Present :—Mr. Justice Odgers, 
NANGUNERI Sri VANAVAMALA~ 
RAMANJUA JEER SWAMIGAL 
THROUGH HIS AUTHORISED AGENT 8S, V, 
KALLAPIRAN PILLAI—PLAINTIFF 
— APPELLANT 
Versus 
PANDARA NADAR AND ANOTRER— 
DEFEN DANTS— RESPONDENTS. 
Provincial Small Cause Courts Act (IX of 1387), 
a. 28, Sch. II, Art. 3 —Suit for damages for use and 
occupation, whether of small cause nature. 
A suit for damages for use and occupation is 
one of a small cause nature 
The transfer or re-presentation of a suit cf a 
emall cause nature to the original side under s 23 
of the Provincial Small Oause Courts Act does not 


change the nature of the suit. 
Vira Pillai v. Rangasami Pillai (1) and Aik+ilé 


Ankaya v. Allaparti Kathamma (2), followed. 
Second appeals against the decrees of -he 
Court of the Additional Subordinate Judze, 
Tinnevelly, dated the 5th November, 1924 in 
A. 8. Nos. 184, 185 and 186 of 1924 (A. B. 
Nos. 154, 155 and 156 of 1924, District 
Court, Tinnevelly, preferred against those 
of the Oourt of tbe District Munsif, 
Palmcottah, dated the 2ist December, 123, 
in O. S. Nos. 239, 275 and 238 of 1422, =s- 


pectively. 

Mr. P. N. Marthandam Pillai, for the £p- 
pellant. 

Mr. R. Krishnaswamy Iyyengar, for -he 
Respondents. . 

JUDGMENT,.—These were suits 


brought originally for rent according tc a 
lease agreement as it is’ called in zhe 
plaint in S. A. No. 840 of 1925. This was 
amended by adding a paragraph or 
damages for use and oc2upation of certsin 
land. The question of title in the plainsiff 
was expressly excluded and the plaintifs 
agent goes to the trouble of recordng 
certain remarks on the plaint whereby zhe 
plaintiff reserves his remedy ‘in ejectmsnt 
for another occasion. The preliminary 
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objection is taken that all these three 
suits are of a small cause mature, Their 
value is admittedly under Rs. 500, The 
defendants after the plaints had been filed 
on the small cause side of the District 
Munsif's Court of Palmcottah raised a ques- 
tion of title by their defence and claimed 
to be permanent kudivaramadars of the pro- 
perty in question. The issues were first 
settled on 15th September, 1922, and the 
first of them was ‘Is the defendant entitled 
to the permanent’ right of occupancy 
claimed’, That was clearly a question 
which a Court of Small Causes was.incom- 
petent totry and that Court accordingly 
returned the plaints for’ representation - 
to the proper Oourt and the plaints were’ 
accordingly represented on the Original 
Side of the- District Munsif’s Court. On 
8th September, 1923, the oiginal issues were 


. amended and the first issue was deleted 


leaving the question asto the validity of 
the lease and the amountof damages for 
use and occupation, in other words, rent 
or damages for use and occupation. It 
should be added that the first issue as to 
title, was deleted on the plaintiff's peti- 
tion, who it may be added has all along 
refused, in this litigation at all events, 
to embark on any ciscussion as to his. 
title, The suits appear to have been re- 
tained rightly or wrongly on the Original 
Side and judgment was given by the: 
Munsif as long ago as 21st December, 1423, 
and by the Additional Subordinate Judge 
on 5th November, 1924, 

On the preliminary objection it has been 
held in Vira Pillai v. Rangasami Pillai (1), 
that damages for useand occupation may 
be of a small cause nature and in Mikkili 
Ankaya v. Allapartt Rathamma (2), that a 
transier to the Original Side makes no 
difference. In this case the learned Small 
Cau:e Judge does not say that he trans- 
ferred it under s. 73 but I take it that 
that is his meaning. If itis not, then, as 
I have eaid, by some oversight the cases, 
after the issues were recast, seem to have 
been retained on the Original Side. The 
cases are prima facie clearly of a small 
cause nature. Mr. Bashyam Iyyengar for 
the appellant raises the objection that the 
trials of these suits are ab initio bad and 
void and they had no business to be tried 
on the Original Side. It seems to me 
rather curious that an objection like this 
should be taken by the plaintiff who did 


(1) 22 M. 149. | l 
(2) 94 Ind. Oas. 77; 23 L.-W. 518; A.- I.-R. 1926 


ad, 622, 
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` not-seek to get the order of the’ learned 
Small Oause Judge revised for all these 


six years, for the order was madein July, ` 


1922, and when the matter did get into the 
Original Side succeeded in getting the only 


issue on which the case’ was sent to. the 
Original Side deleted, thereby reducing . 


the issues to those of a small cause nature. 
He seems to have taken no objection to 
the jurisdiction at the hearing on the 
“Original Side and it is not raisedin his 
grounds of appeal here: 
take that objection now which, as I said, 


comes with singularly bad grace under the | 


circumstances from the plaintiff. The same 
question seems to have arisen in a case 
before Spencer and Ramesam, JJ., re- 
ported as Bhuvanapallt Subbaya v. Rajah 
of Venkatagiri (3), where the appellant 
asked that the case should be sent back 
for re-trial on the Small Causes Side, i.e, 
for revision as the Original 
not to have tried it and the learned Judge 
refused tó interfere. I am asked to inter- 
fers in the same way in case I am of 
opinion, as Iclearly am, that these appeals 
are of asmall cause nature. The plain- 
tif ia his grounds of appeal claims a 
decree on the pleadings and refusss to com- 
mit himself, even nowas to whether the 
money alleged.to be payable by the de- 
fendants is rent or damages for use and 
occupation. Both the lower Courts, it may 
‘be added, found against the plaintiff. ‘I 
am clearly of opinion that as these suits 
are of asmall cause nature no second ap- 
peal will lie and further that there ‘is 


nothing in. these cases to induce me to: 


exercise any discretion in favour of the 
plaintiff who, as I said has had many 
years in which to set right any grievance 
he may have had orany prejudice he may 
have sustained though, as [said I can ses 
none by his cases having been tried on the 
Original Side. The three second appeals 
are, therefore, dismissed with costs in‘ each. 
V. N. V. Appeals dismissed, 


3) 66 Ind. Oas. 207; 14 L., W, 349; 42M. L. J. 118; 


A. I. R. 1922 Mad. 352. 
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, V, dOMMISSIONWR OF INCOME TAX. ` 


It is too late: to. 


Sice ought. 


“both moveable and immoveable over which’ 


$87" 
' MADRAS HIGH COURT. 
SPECIAL BENCH. . 
ORIGINAL Petrrrom No. 199 or 1928. 
os March 15, 1929. a 
. Present:—Justice Sir Kumaraswami 
Sastry, Kt., Mr. Justice Odgers and Mr. 
Justice Wallace. 


VELLANKI LAKSHMI NARASAYAMMA. 


RAO BAHADUR (Sree Raja) 
ZEMINDARINI or TIRUVUR—Assussee ~ 
: VETSUS 
THe COMMISSIONER or INCOME - 
TAK, MADRAS— REFSRRING OFFICER, | 
Income Tax Act (XI of 1922), s. 2(1)—‘Agricultural 
income’, ‘meaning of-—Maintenance amount due | 
to legatee under Will paid under decree of Court, ~ 


whether liable to assessment of zncome-tax. 


Where a zemindar by his Will appointed his wife 
as his executrix and also gave her a life-estatein , 


' his properties immoveable as well as moveable and = 


directed her to pay maintenange to his daughter at - 
Rs. 600 per mensem and the daughter obtained a 


decree for arrears of maintenance due, and realised ` 


the same: i 
Held, that the amount so collected did notcon- 
stitute “agricultural income” so as to be exempt from | 

assessment to income-tax. [p. 389, col. 1.] 


Case stated by the WOommissioner of 


Income Tax, Madras, is as follows ’:— 


I have the honour to refer the following f 


‘case for the decision of the Honourable the 
+. Judges of the High Court under s. 66 (2) ` 


of the Indian Income Fax Act, XT of 1922. `- 
2.. Sri Raja Vellanki Lakshminarasa-~ 
yamma Rac Garu, zemindarini of .Tiruvur : 


3. Thefactsofithecaseare:- = à, 
(a) The petitioner is the daughter of the - 


' (thereinafter called the petitioner) objects ' 
to an assessment made on her: under 8. ; 
23 (3) of the Income Tax Act for the year, 
commencing on the Ist April, 1925, on an. 
income of Rs; 71,254. J od 


4 
a 


late Sri Raja Varadaraja Appa ` 


Rao Bahadur, zemindar of Nuzvid : 
. and other zamins (hereinafter re- ` 
ferred to as the testator), The ` 


testator owned large moveable and : 


immoveable properties. He had ` 


no male issue but had two daugh- >` 


ters—the petitioner and another, - 
Subbamma Rao Garu. - : 


(b) The testator had no desire to adopt : 


a son nor was he in favour of his - 


wife adopting one. He left three ` 


Wills dated 26th June, 1908, 6th - 
January, 1911, and 14th August, 
-1916 (appended as Annexures A,B | 
and O). The salient provisions of 
the Wills so far as they are. neces- : 
sary for the purposes of “this case ` 
were :. r- e i : 
(1) that the whole estate of the testator . 


Tae 
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he had absolute right of enjoyment snd 
the whole movéable dnd immoveable estate 
that might devolve on him in future-shoald 
after his demise be in- the possession snd 
enjoyment ofhis wife Chellayamma Rao 
Garu during her lifetime and that she 
should have only a life-interest therein znd 


not the right to make a gift or effec a; 


mortgage or sale, ete; `, > att 

(2) that afterthe demise ofthe wife all: 
the properties should go to his two dauzh- 
ters in equal shares; 

(3) that after the lifetime of. his dauzh- 
ters the propertiés moveable and immcve- 


able should devolve on the male issue of the 
daughters and. if they bad no male issue, ' 
on their female issue and their desc&d- 


ants from generation to generation rith 


absolute right of sale, mortgage or gift, ētė.; | 
.(4) that if during the lifetime of his ` 
wife eitherof his ‘daughters should die ` 
without issue the half share of the esate . 
that would devolve on her after the death 


of his wife should go to the surviving 


daughter, and after her demiige to her iseue; ` 


(5) that if during the lifetime of his 
wife both his daughters should die leaving 
issue, the estate should after her demise go 
in two equal shares to the issue of his 
daughters; ; 

-~ (6) thatif at any time during the Āfe- 


time of his wife either of his: daughéers . 


should desireto live separately from taeir 

mother such daughter should be paic by 

the wife an allowance of Rs. 60 per mensem. 

. Under this Will the testator’s wife was ap- 
pointed the executrix of the Will. 


4, The petitioner began to live separate- 
ly from her mother the widow of the zest- 
ator. She, therefore, claimed from the 3xe- 
cutrix the allowance of Rs. 600 per mersem 
provided under the Will. The execttrix 
apparently contested the petitioner's right 
and the latter had to file suits O S. 
Nos. 99 of 1919 and 50 of 132? on the file 
ofthe Subordinate Court; Bezwada, tc re- 
cover the allowances. The Subord=nate 
Judge decreed: her claim and during the 
official year.1924-1925 she recovered fron the 
executrix sums aggregating to Rs.83,254-10-9 
being the allowance due to her from 1919 
plus interest thereon at the rate of 6 per 
cent. per annum, 

5. For the - assessment of the -year 
1925-1926 the petitioner in responseta the 
notice issued by the Income Tax Oñcer 
under s. 22 (2) of the Income Tax Ac: re- 
turned this sum of Rs, 83,254 as her inzome 
but contended: | 
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(1) That she was not liable to pay any 


. income-tax on this sum as it was paid to her’ 


from the agricultural income of an estate: 
which was paying peishcush to Govern- 
ment and was, therefore, exempt from | 
income-tax, and `: = 

(2) thatifthe receipt was held to be’ 
income liable to tax, a sum of Rs, 30,000 
being the expenses incurred by her-on the. 
litigation should be allowed as a deduc- 
tion. 

‘The Income Tax Officer held that the al: 
lowance received by her was not “agri-' | 
cultural income” in her hands and was not: 
exempt under s. 4 (3) (VIII); he admitted 
the principle of the other claim but as the 
petitioner had not proved the actual 
amount expended by her on the litigation. 
he fixed the’ expenditure incurred by her 
at Rs. 12,000. 

Deducting this sum of Rs. 12,000 from 


the amount recéived by the petitioner as 


allowances, viz, Rs. 83,254 the Income Tax 
Officer assessed the petitioner to income-tax ' 
and.super-tax on the balance of Rs 71,204. A 
copy of the order of the Income Tax Officer - 
is appended as Annexure D. ' ` 

6. Against this assessment the peti- 
tioner unsuccessfully appealed to the Assist-' 
ant Oommissioner. - A copy of the Assist- 
ant Commissioner's order is appended as 
Annexure E. 

The petitioner now requires me to refer: 
for the opinion of the High Court the 
following question of law:— 

(1) Whether on a construction of the 
Wills by the late Sri-Raja Varadaraja Appa’ 
Rao Bahadur Garu the amount paid to the 
appellant outof the income of the estate 
is not agricultural income under the Act, | 

To claim exemption from payment of tax 
onthe ground of ‘Agricultural income’ 
under s. 4 (3) (viii) read with s..2 (1) of the 
Income Tax Act an assessee should preve 
either 

(1) that the income was rent or revenue’ 
derived by him from land which is used 
for agricultural purposes and is assessed 
to land revenue in: British India or is 
subject to'a local rate assessed and còl- 
lested by officers of Government as such, 


or 
(2) that it was income derived by him ` 
from such land by agriculture. ; 

. The income was in this. case derived by 
the petitioner from the legacy bequeathed 
under the- father’s Will. -The Will itself 
does not direct the executrix to pay the 
allowance to the petitioner from any specific 
land or lands used for agricultural purpo se | 


4 
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It, could have been paid out of the non- 
| agricultural income of the estate ‘as much 
as out of the agricultural income and it was 
not contended or proved that the ultimate 
source from which the executrix found 
the money to pay the daughter was identi- 
- fiable. Even if this had been the conten- 


tion I do not consider that it affects the. 


character of the income so far as the 
petitioner is concerned for she derives it 
not from any land which she owns or pos- 
sessed but from the legacy bequeathed to 
her by the testator. Iam, therefore, of opi- 
nion that the amount in question is not 
agricultural income within the meaning of 
the Income Tax Act. | 

Mr, V. Govindarajachari, for the Assesses, 

Mr. M. Patanjali Sastri, for the Referring 
Ofäcər. ` 

JUDGMENT. —The only question in 
this case is whether the legacy received by 
the assesses under the terms of her father’s 
Will and in respect of which she got a 
decree -is exempt from the payment of 
' income-tax being agricultural income. 


Her father was the zemindar of Gauna- 


varam and he executed a Will which is 
annexed as Ex. O. Under the Will he 
appointed his wife as the executrix, gave 
her a life estate in the property and direct- 
“64 her to give his daughters a sum of 


Rs. 609 each per month, This sum of’ 


Rs. 600 was not paid and it fell into 
arrears, 
Rs. 80,000 into the Sub-Oourt of Bezwada 
- and this sum is taxed as income, 

Itis argued for the assessee that she got 
a rent chargeon the income of the estate 
in respect of the amount that the executrix 
had to pay and that this sum of Rs. 600 
should be treated ge agricultural income as 
defined in s. 2, cl. (1). We think that 
‘this legacy cannot ba brought under that 
clause and that she was rightly assessed on 
the amount she realised as arrears of main- 
tenance, We answer the Reference accord- 
ingly and direct that the assesses should 
pay ‘Res. 250 as costs of this Reference, 

V. N. V. . Reference answered. 
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MADRAS HIGH COURT. 
A FULL BENCH. 
Civin APPEALS Nos. 155 ann 208 or 1923. 
Dacember 13, 1928. 
Present:— Sir Murray ‘Ooutts-Trotter, 
Kr, Ohief Justice, Mr. Justice Madhavan 
Nair and Mr. Justice Jackson. 
KALAGA ANNAPUOURNAMMA MINOR By 
FATHER AND NEXT FRIEND, BHAMIDIPATTE | 
RAMALINGASWAMI GARU-—DEFENDANT 
' No, 2—~APPELLANT 
Versus 
KALAGA APPAYYA SASTRI 
AND ANOTAER— PLAINTIFF AND DEFENDANT | 
No, 1-— RESPONDENTS. 
Hindu Law-—Adoption—Consent of gi 


Death of consenting sapinda before adoption, effect 
of—-Adoption by mother with deceased son's consent, 


validity of. 

The assent of a son to an adoption by hig 
mother is sufficient assent under ‘the Hindu Law to 
validate the adoption, where thera is no change in 
circumstances and there are no other grounds for ' 
the next presumptive reversioner to object to the 
adoption when actually made. jp. 398, col. 2.] ; 
[Case-law considered.j 

Appeal against a decree of the Court 
of the Subordinate Judge, Vizagapatam, 
dated the 7th November, 1922, and passed 


in O. S, No. 10 of 1921. 


ira A. Krishnaswamy Iyer, B. 
Satyanarayana and Y. Suryanarayana, for 
the Appellant in Appeal No. 155 of 1923, ` 

Mr. S. Varadachart for Messrs, A. Venkata- 
chalam and P. Somasundaram, for the Re- 
spondents in Appeal No. 155 of 1923. 

Mr. S. Varadachari for Mr. A. Venkata . 
chalam, for the Appellant in No. 208 of 1993, 

Messrs A. Krishnaswamy, B. Satyanara- 
yana, Y. Suryanarayana and P. Soma- 
sundaram, for the Respondents in A. 5. 
No, 208 of 1923. 


ORDER OF REFERENCE TOA 
FULL BENCH. 
Kumaraswami Sastriar, J.— 
These appeals arise out ofa. suit filed by 
the plaintiff claiming to be the next 
reversioner toone Sambamurthi who died 


` about the year 1907 for a declaration that 


the adoption by the Ist defendant of ene 
Krishnamurthi, the husband of the 2nd 
defendant is not valid. The last male 
owner of the property was one Sambamurthi 
son of one Sanyasi Ayya. He survives hig 


father and died unmarried in 1906 or 1907 .. ` 


leaving his mother the Ist defendant who 
if he died intestate would succeed to 
ths property as mother and heir under 
Hindu Law: He, however, left a Will which 
has been filed as Ex. Il in the suit dated 
the 4th of eae 1806. There is some 


—r =- wee 
pi 


"by reason of the Will 


“ concurrence in the ado 


880 
dispute as to the - translation of the Will, 


but for the present it is sufficient to gay ` 


that by tbe Will. he consents to his maiher 


a + e A i * * ks 
making an adoption’ and to the SOT £0 - pa and the plaintiff, that Bhyaravappa died 


‘adopted succeeding: to the propert 

lst defenddnt who was ‘the eid sie 
deceased Sambamurthi adopted Krisana- 
murthi, the husband of the 2nd defenéant. 
At the date of the deathof Sambamurthi 
the nearest reversioners who were admitted, 
iy alive were one Bhyravappa who wes a 
major and the present plaintiff who -was 
ainor. Bbyaravappa died towards the 
end of 1909 about a year ora year ard a 
half after the adoption without filing any 
‘uit disputing the adoption. 
:by the 2nd defendant. and denied by the 
‘plaintiff that Bhyaravappa gave his conzent 
to the adoption and took partin the @re- 
‘monies. Krishnamurthi died in #919 
issueless leaving the 2nd defendant his 
:widow. The case of the plaintiff is that 
‘the adoption is invalid, that Krishnamu-thi 


- acquired no interest in the properties and 


consequently the 2nd defendant has no 
interest, that the Ist defendant as the 


mother of Sambamurthi is entitled to the ' 


properties asheir under Hindu Law vith 
the limited estate of a Hindu mother 
‘Succeeding to her son, that he the plaixtiff 


“is the nearest reversioner and that bs is 


entitled. toa declaration 
tion isinvalid and not bindin g onbhbim 
The main.contentions of the 2nd defend. 
ant who is the contesting defendant are both 
thatthe adoption of her husband is velid 


of Sambamurthi 
and by reason of the consent and active 


that the adop- 


ption by Bhyravar: 
and that as Bhyravappa Gia st ol 
disputing the adoption, the plaintiff's ol am 
is barred by limitation, his minority mak- 
ing no difference. The Subordinate Jucge 
dismissed.the plaintiff's suit on the grocnd 
that it was barred by limitation. He how- 
ever, held that the adoption was invacid 
Appeal No. 208 of 1923 is by the plain-iff 
against the 2nd defendant against -he 
finding as to the invalidity of the adoption 
As the. Subordinate Judge directed each 
party tobearhis or her own costs making she 
invalidity of the adoption the ground for 
depriving the 2nd defendant, who succeeced 
the a 5 5 limitatio 
the appeal is file her ‘agai 
tion of the oa a a 
of her costs and thus’ raising 
as. tothe propriety of that findin g. 

The first question is whether the 8-b- 
ordinate Judge - was right in holding tzat 
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n, of her costs, . 


cepriving þer. 
the quest-on. 
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the suit was barred by limitation. There 


is no dispute that at the date of the adop- 
tion there were two reversioners, Bhyravap- 


within two years after the adoption, that. 
the plaintiff wasa minor and that if his 


. minority could be taken into consideration; 


@ suit which was filed within three years 
after his attaining majority would be in time. 
Although each reversioner has got only a 
spes successionis and although a nearer 
reversioner has got no higher. rights than 


the one who is most ‘distant, a right of suit ` 
_ 1s allowed to reversioners to question any 


acts which are prejudicial to the reversion. 
The nature of such a ‘suit filed by a 


reversioner has now been settled by their. 


Lordships of the Privy Council in Ven- 
katanarayana’ Pillay v.  Subbammal (1), 
where their Lordships held that where a 
suit to set aside an adoption is 
by a presumptive reversioner in his repre-' 
sentative capacity and on behalf of all 
the reversioners and if the -act complained 
of is to their common detriment and the 
rights to relief is for their common benefit, 
the death of one reversioner does not put: 
anend tothe suit but entitles another! 
reversioner to be brought on record. They 


.also held that there is no difference between 


suits toset aside adoption and suits to 
set side alienation. This view was followed 
by their Lordships of the Privy Council in: 
Janaki Ammal v. Narayanasami Aiyar (2) ' 


and Kesho Prasad Singh v.Sheo Pargash Ojha 


(3). After the decision in Venkatanarayana 


‘Pillay v. Subbammal (1) questions arose. 


astothe period of limitation for suits by 
reversioners. In Challagundla Varamma v. , 
MadalaGopaladasayya(4)it washeld by aFull 
Bench of this Court that all the reversioners ' 


. whether existing or thereafter to be born 


have a single- cause of actionto set aside 
an alienation by a widow prejudicial to 
their reversion, the cause of action arising 


- on the date of the alienation and that where 
- the existing reversioners allow a suit to be 


(1) 29 Ind. Cas, 298; 42 T: A.125; 17 M. L. T. 435; 
28 M. L. J. 535; 17 Bom, L. R. 468; 19 O, W. N. 641; 

L. W. 596; 38. M. 406; (1915) M. W. N 555; 21.0. L. 
515 (P. 0). 
(2) 37 Ind. Oas. 161; 43 I. A. 207; 26 M. L. T. 168; 


1 

88; 20 O. W. N. 1323: 39 M.634; 18 Bom. L. R. 856; 

4 

L. J 824: 46 A. 831; 23 A. L. J. 168: 27 Bom. L. 

1 

29 O. W. N. 606 (P. O). r 

(9 46 Ind. Oas. 202; 41 M. 659; 35 M. L. J. 57;.24 
1 


d. 
M. L. T. 115; SL. W. 62; (1918) M. W, N. 461 (F. BJ), ` 


brought | 


M. L. J. 225: 14 A. L. J. 997; (1916) 2 M. W.N. ` 


30:21 L W. 295: 1 O. W. N. 640; L. R. 6 A. (P. 0.) | 
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barred, the reversioners thereafter born 
are equally ` barred. In ` Venkatasivayya 
v. Adenna (5) it was held that’ a 
suit brought after the expiry of-six years 
bya reversioner born after the adoption 
but before a suit became barred under 
Art. 118 of the Limitation Act would, be 


barred even though the nearest reversiouer - 


had precluded himself ‘from ‘filing: a suit 
to set the adoption aside. Wallis, C. J. 
and Seshagiri Iyer, J., were of opinion 
that thebirth of a reversioner after the 
adoption did not give him any fresh cause 
af action or stop the running of time against 
the whole body of reversioners. | 
These cases do not touch the present ques- 
.tion as the appellant was in existence at the 
date of the adoption and the next pre- 
sumptive reversioners dieda year anda 
half after the adoption before his suit would 
have become : barred. It 


. barred: by not suing within six years, If 
the present appellant who was in existence 
at the dateof the adoption had-the right 
toimpeach the transaction and if the next 
reversioner .died before the period of 


limitation expired, there seems to be no. 
principle on which it can beheld that a 


suit by remoter revərsioner who “was a 
minor at the date of the death .0f the 
next presumptive reversioner would be 


barred by limitation if filed within three. ` 


years of his attaining majority. 

Itis contended by Mr. cere Awan 
Iyer for the respondent that each rever- 
sioner has not gota right to sue even 
though there isan injury tothe reversion 
but only the immediate 


the whole body of reversioners from the 
date of the adoption which is impugned 
and that if the next minor reversioner 
does not filaa suit before the period of 
limitation sofar asthe adult reversioner 
is concerned expires, he cannot claim 
extensionoa the ground of his minority. 
He argues that if a reversioner bora sub- 
. sequently cannot claim. the benefit: of 
s.6,onein existence on the.date of the 
adoption cannot doso, As I pointed. out 
before, in the present case the- next pre- 
sumptive reversioner died within 1} years 
after the adoption which was long “before 
the period of limitation would expire and 
the next presumptive reversicner was a 


minor. The question is’ whetners.6 of 
the Limitation Act- would give- the 
‘minor who . on the death -of 


- (5) 60 Ind. Oas. 98; 39 M.-L. J. 621; 12 L. W..499;. 
(1920). M, W.N. 783; 29 M. D, T. 43; 44M. 218. 
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could not be. 
said that he allowed the suit to become: 


presumptive re- 
versioner, that time begins to run against- 


3i 


Bħyravappa was the next presuniptive revyer `. 


sioner a right to sué within three- yearg . 


after he attained majority. ~ 

. Ishall first deal with the contention that 
no: reversioner other than the next pres, 
sumptive reversioner has got the right to 
file a suit to set aside the adoption. There 
is no authority for the proposition that 


= a“ 


it is only the next presumptive reversioner .. 


that has the right to challenge the aliena- ' 


tion .or adoption by a widow. Each 
reversioner is equally affected by the 
adoption and his interests are as much 
prejudiced as the interests of the next pre- 
sumptive reversioner as it may be that 
when the widow dies a person lower 
in, the scale of heirs may be the person 
entitled to. the property. Itis difficult to 


a 
`- 


conesive of a representative suit where . 


persons represented have no cause of action’ 
or no injury to. redress. 


Lordships of the Privy Council observed: 

“There is nothing to preclude a remote 
reversioner from joining or-asking to be 
joined in the action brought by the pre- 
sumptive'reversioner, or even obtaining the 
conduct of the suit on proof of laches on 
the part of thé plaintiff or collusion 
between him and the widow or other female 
whose acts are impugned.: It is the com- 


mon injury to the reversionary rights . 


which entitles the reversioners to sue.’ 
These observations of ‘their Lordships 
clearly indicate that a remoter reversioner 


has right to impeach the transaction which: 
right he can enforce though under ordinary ` ` 


circumstances the person who is to filea suit 


to enforce the right is the next presumptive. - 
The rule of law that the suit 


reversioner. 
should be filed by the next presumptive re- 
versioner uniess the, remoter’: reversioner 
can show that the next reversioner disabled 


himself from filing the suit either by con- . 


- currence in the transaction or by collusion 
with the widow is based on principles of 


expediency and tv prevent multiplicity of ` 


suits | rather than on a negation of the 
rights of the remoter  reversioner to 
impeach the transaction. in Rani ‘Anand 


Kunwar v. Court of Wards (6) their Lord- ` 


ships of the Privy Oouncil observe: 

“Their Lordships are ‘of 
althougha suit of this nature may be 
brought by @ contingent reversionary heir, 
yet that, as a general rule it must be 
brought by the presumptive reverslonary 


heir, that is to say, by the person who would - 


(6) 8 I. A. 14; 6:0. 764; 8 C. L. R. 381;4 Shome L. 
R. 78; 4 Sar. P. O. J. 195; 5 Ind. Jur. 16; Rafique &- 


“Jackson's Es O. No. 363 (P, G.). 


opinion that - 


In Venkata-. - 
narayana Pillai v. Subbammal (1) their | 
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moment. They are also of opinion that 


such a suit may be brought by a more. 


distant ‘reversioner if those nearer in 
succession are in collusion with the widcw, 
or have precluded themselves from interfar- 


ing. They consider that the’ rule laid’ 


down in Brikaji Apagi v. Jagannath Vithal 
(7), is correct. It cannot be the law that 
any one who may have a possibility of 
succeeding on the death of the widow can 
maintain’ a suit of the present nature, for, 
if so, the right to sue would belong to every 
one in the line of succession, however 
remote. The right to sue must, in their 
Lordships’ opinion, be limited. If the 
nearest reversionary heir refuses, without 
sufficient cause, to institute proceedings, or 
if-he has precluded himeelf by his own 


act or conduct, from suing, or has colludad 


. with the widow, or, concurred in the actal- 
leged to be wrongful, the next presumable 
reversioner would be entitled to sue: gee 
Koeer Goolab Singh v. Rao Kurun Singh (8).” 


I agree with the following. observations 
of Wallis, O. J.. in the Order of Reference in 
Challagundla Varamma v. Madala Gopaia- 
dasayya (4), The learned Ohief Justice 
observes : 

“It, also, follows I think that, as pointad 
out by the Full Bench, the cause of action of 
all the reversioners is the same and arises 
on the date of the alienation, and that the 
question dealt within Rani Anand Kunwar 
v. Court of Wards (6), as to whena remcte 
reversioner is to be allowed to sue is 
merely a question as to which reversioner 
should have the conduct of the suit which 
is instituted on a cause of action common to 


all.” ; 


It seems to me, therefore, there is no 
point inthe argument that no reversioner 
other than next presumptive reversioner 
has got the right to sue to set aside the 
adoption. 


If on the death of the next adult presump- 
tive reversioner before the suit is barred 
the person next to him is a minor, the 
question is whether heis entitled to the 
benefit.of s. 6 of the Limitation Act. In 
this connection it is well to consider gs. 6 
and 7 and ¥ of the Limitation Act, Section § 
enacts that where a person entitled to in- 


stitute a suit is, at the time from which’ 


PAN 
, 4 « ` ; . ry cP. g, 1; 
J. 414, 2 Sar. P. O. J, 728; 20 E. R, 753... aaa 
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the period of limitation is to be reckoned 4 
minor or insane, or an idiot, he may insti- 
tute the suit within the same period after 
the disability has ceased as would other- 
wise have been allowed from the 
prescribed therefor 


in the’ third column 
of the First Schedule, 


By e£. 8 the period is 


not extended beyond three years after at-- 
taining majority. Section 7 relates to the. 


disability of one of several plaintiffs and 
enacts thatin cuses where a discharge can 
be given withoutthe concurrence of the 


time ' 


minor, time will run against all the per- ' 


sons jointly entitled to institute the suit; 
but where no such discharge can be 


given, time will notrun as against any of 


them untilone of them becomes capable 
of giving such discharge without the con- 
currence of the others or until the disabili- 


ty has ceased. Section 9 states that once’ 


time has begun to run, no subsequent 
disability or inability to sue stops it. It 
is argued by Mr. Varadachariar that inthe 
case-of reversioners, who do not claim 
through each other, no reversioner, however, 


near in grade can. give a discharge so as to . 


bind the other reversioner and 8.7 has no 
application to the facts of this case, that 
s.9 would not bar the plaintif ashe was 


alive at the date of the adoption and there . 


was no subsequent disability after the time 


commenced to run that s. 6, therefore, ap- . 


plies to this case and that the suit is not 
barred. Ifthis argument is accepted, the 
plaintiff is clearly in time. Mr. Krishna- 


_swamy Iyer for the respondent argues that 


having regard to the nature of the rever- 
sionary rights and to the fact that the iù- 
jury is, according to their Lordships of the 
Privy Council, common to the reversion, the 
plaintiff wouid not be the person entitled 
to institute the suit when the adoption 
was made so as toattract the provisions of 
s. 6 of the Limitation Act. He also 
argues that on the principle of law 
that if the next reversioner is barred by 
limitation the whole body would be barred, 
and that decrees obtained by or against the 
next presumptive reversioner, with refer- 
ence tothereversion would bind all the 
other reversionersthe fact that no suit was 
filed within 6 years after the adoption bars 
all the reversioners, adults or minors as 
Bhyravappa wasalive and did not sue, that 
if Bhyravappa had been alive for six years 
the suit would have been barred irrespec- 
tive of the plaintiff's minority and that his 
death would not make any difference. 


Having regard to the importance of the - 
question aud the absence of any authorities: - 


ri 4 
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necessary that the point should be referred 
to a Full Bench which will settle the law 
on the point. 


The next question is as to the validity of 


the adoption of the 2nd defendant's hus- 


band, He was adopted by the lst defend- 
ant. Itis admitted that Ist defendant's 
husband did not give any authority to 
adopt and the ground on which the valid- 
ity of the adoption is sought to be es- 


tablished is that the adoption was made. 


with the consent of her son, the deceased 
Sambamurthi and also with the consent of 
Bhyravappa, the immediate presumptive 
reversioner. There is no dispute as to the 
factum of the adoption. 
alleged consent of Bhyravappa, the Subor- 
dinate Judge did not believe the evidence 
and was of opinion that no such consent 
was given. There is no documentary evi- 


dence as to any consent by Bhyravappa and. 


as pointed out by the Subordinate Judge. 
' Exhibit IIL the deed 
natural father of the adopted boy refers 
only to the consent of the lst defendant's 
son Sambamurtni expressed by his 
Will, dated the 4th December, 1906, If as a 
matter of fact the next presumptive rever- 
sioner was asked and signified his express 
consent to the adoption, it is hardly likely 
that soimportanta fact would have been 
omitted in Ex. HI executed contempora- 
neously. There isthe evidence of defend- 
ant’s 15th witness, the wife of Bhyravappa, 
of defendant's 5th witness, the brother-ia- 
law of Bhyravappa and of defendant's lOth 
witness, the natural mother of the adopted 
boy ‘es to Bhyravappa giving express 
consent and this has been relied upon as 
strongly supporting the case of. the 2nd 
defendant that Bhyravappa gave his 
consent. Butit appears. from the cross- 
examination that these witnesses are inter- 
ested in the 2nd defendant and I cannot 
say that theSubordinate Judge was wrong 
in not placing reliance on their evidence, 
There is, however, evidence to shew that 
Bhyravappa knew of and was present at the 
adoption, Bhyravappa was living next 
door and there is no suggestion that he 
was uot in-the village atthe time of the 
adoption and the probabilities are that he 
was present at the adoption like 
other relations. Itis also in evidence 
that the mother of the present plaintiff was 
present. and that she accompained the 
adopted son after the adoption to Benares 
where Sradha was performed. The plaint- 
iff -was a minor at the time, and there can 
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As regards the. 


executed by the. 
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be no question of his consent or acquiescen-, 
ee by conduct. I think the evidence shows 


that the adoption was made on the footing 


of the consent having been already given 
by the son of the Ist defendant in his 


‘Will, and that Bhyravappa and the other re- 


lations raised no objection to the adoption. 
Probably they all thought that consent had, 
already been givenand they were present 
at the ceremony. It is clear that if the. 
adoption wasmadeon the footing of the 
consent by the son, the mere presence of 
the next presumptive reversioner would 
not make the adoption valid if the consent: 


of the son on the basis of which the adop- 


tion was made is not proved oris invalid, 
I do not think the adoption can be support- 
ed on the footing of Bhyravappa's consent. 
There can be no doubt that the son did as-. 
sent to the adoption in Ex. II, his Will dated. 
the 4th of December,1906,the genuineness of 
which is not questioned. There was some 
disputeas regardsthetranslation of the Will 
and we had it translated by the Chief In- 
terpreter of this Court on the Original Side, 
The correctness ef this translation is not. 
disputed. After referring to the properties. 


the testator proceeds as follows:— 


“Asto thisas I am apprehensive that 
there will be no continuation of the family 
after my lifetime, as, being unmarried, I 
have no issue, and as I am apprehensive 
whethermy mother may, afier my life 
time suffer troubleat the hands of the 
gnatis (agnatic sapindas). (I direct that) 
till our family is continued ‘and the line- 
age becomes established, my mother shall 
under this Will makean adoption in my stead 
and, after the adopted boy attains majority, 
shall hand over to the possession of the said 
adopted boy allthe property, moveable and 
immoveable belonging to me,” 

The words “I direct that” after the word 
‘gnatis’ and before ‘till our family’ are put 
in brackets by the Ohief Interpreter. It is 
clear that so far as the authority. to adopt 
is concerned, it can only be given by the 
husband, so that the Will in law can only 
amount to a consent by the son who under 
the Hindu Law would be the. nedrest 
sapinda of his mother. A consent need not 
be by a registered instrament or in any 
form and when it is by Will and the execu- 
tant who is a sapinda can only consent to 
the adoption there is no reason why the 
Will should be read asan ‘authority’ to 
adopt and not merely asa consent to the 
preposed adoption, Itiscontended by Mr, 
Krishnaswamy lyer that the consent of the 


. sọn would be sufficient assent of a sapinda 
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sing a sapinda of his mother and 
the law only requiring the assert of 
a sipinda, that such assent mar be 
given by Will and that as the adception 
with the assent of the son can only bemade 
after his death, the Hindu Law  ferbid- 
ding any adoption to his father duricg his 
lifetime, the death of the son makes no 
difference. It is contended by Mr, Verada- 
chari for the plaintiff that a son can never 
consent to an adoption as 4 sapinda, aa the 
consent of sapindas contemplated in Hindu 
Law is the consent of -sapindas 
atthe time of the adoption and thas the 
death of the person giving consent putsan 
end to the consent. 

As regards the widow's power to edopt, 
the necessity for the widow making the 
adoption to get the consent either ož her 
husband or of the sapindas is pased on the 
texts of Vasishta ‘let nota woman give or 
accept a son unless with the assent of her 
husband” and on the texts of Manu and 
other writers that a woman who is © bs 


under the protection of her parents daring | 


her youth, of her husband during cover- 
ture and ofher son after her huskand's 
death or of the elder members of the 
family in the absence of a son cannas act 
independently of advice. This text of 
Vasishta has been construedin Bengal and 
Benares as prohibiting an adoption after 
the husband's death. Vignaneswara and 
ether commentators however, treat the text 
as limited to an adoption made during the 
husband's lifetime, and are of opinion that 
after his death the assent requirec by 
Vasishta to be given by the hus>and 
during his lifetime is sufficiently rep!aced 
by the assent given by sapinda suck as- 
gant taking the place ofthe assentof the 
husband. Now,there can be little Coubt 
that under all the texts the mother after the 
death of the husband is under the prtec- 
tion of her son whois her nearest sazinda 
and I can see nothing in the texts which 
disqualifies a son giving assent ‘to an dop- 
tion because ex hypothesi the adoption could 


only be made after his' death. In Colzzctor 


of Madura v. Moottoo Ramalinga Sathupathy 
(9) their Lordships of the Privy Oozancil 
dealing with the assent of sapindae ob- 
servo: 
“It is not easy to lay down an inflezible 
` rule.... Every case must depend upor the 
circumstances of the family. All that cen be 


(9) 12 $M. L A. 397; 10 W. R. P. O. 17; 1B. L- R. P. ` 
0.1: 2 Suth. P. Q. J.. 135; 2 Sar. P. C. J. 361; = Mad, 


Jur. 208; 20 E. R. 389.5 
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said is, that there should be such evi- 
dence of the assent of kinsmen as suffices to 
show that the actis done by the widow in | 
the proper and bona fide performanceof a 
religious duty, and neither capriciously nor 
from a corrupt motive,” | ei 

In Vellanki Venkatakrishna Raov. Ven- 
kata Rama Lakshmi (10) their Lordships of 
the Privy Council again emphasise this 
view and observe: 

“Al that is required to be established is 
that there was such a consent as should be 
sufficient to support the inference that the 
adoption was made...... , not from capri- 
cious or corrupt motives,...... but upon a fair 
consideration, of the expediency of sub- 
stituting an heir,by adoption to the deceased: 
husband.” 


If the propriety or the necessity of the 
adoption is to be considered there can be 


\ little doubt that in the present case there 


was every reason forthe Ist defendant's 
son to assent to the adoption. There is. no 
suggestion that the adoption was made 
from any corrupt orimproper motive. I 
can find no authority for the proposition 


that the assent‘of the eon isnot the assent 


of the sapinda and that his assent would be 
invalid. Sarecar in his valuable work on 
Adoption is of opinion that there is nothing 
to prevent a son from giving authority to 
his mother to adopt as the son is the legal 
guardian of his widowed mother under 
Hindu Law and he refers to Strange’s Hindu 
Law, Vol. I, page 93 (see Sarcar on Adop- 
tion, page 255, 2nd Edition). Heis the 
person most concerned bothin getting an 
heir who will -perform his sradh, and per- 
petuate his family, the two purposes which - 
according to Manu and other writers justify 
or necessitate anadoption. I agree with 
the remarks of Sarcar in his work on Adop- 
tion that the son’s assent is sufficient. The 
argument of Mr. Varadachariar is that the 
assent of the sapinda is not valid to support 
the adoption if the adoption is actually 
made after the assenting sapinda is dead. 
As regards the necessity for the assenting 
sapinda to be alive at the date of the 
adoption, there seems to be a conflict of 
authorities in Madras, but the balance of 
authority is in.favour of the view that 
unless there has been a change of circum- 
stances between the date ofthe assent and 
the date ofthe adoption, the assent of the 
sapinda though dead at the time of the 
adoption is sufficient to support its validity, 


(10) 1M. 174; 26 W. R, 21; 47. A.1;.3 Sar, P. 6, J, 
669; 3 Suth. P. 0. J. 353 (P, 0.) 
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. In Mani v. Subbarayar (11) it was held by 
Benson and Abdur Rahim, JJ. that a consent 


previously obtained from a deceased 
sapinda cannot be efficacious to validate an 


adoption ifit is notapproved of or is object- . 


ed to by the persons who are the nearer 
sapindas at thetime of the adoption. In 
this case the Gonsent was contained in a 
Will by which the son authorized his 
mother to make an adoption and the adop- 
tion was made, but if was found that the 
dayadis did not expressly consent to it. I 
may:point out thatthe view. the learned 
Judges took is that the adoption would be 
valid ‘if it was not disapproved’ by the 
sapindas and in the present case they did 
not disapprove of it but attended the 
ceremony. In Appeals Nos. 294 and 354 of 
1921 Krishnan and Ramesam,JJ., were of 
opinion that no sapinda is entitled to give 
by way of a Will to take effect after his 
death a consent to an adoption by a widow. 
They seem to place some importance on the 
fact that the widow never applied for any 
consent in that case With respect, it seems 
to me that the application by the widow 
for consent has no bearing as it cannot be 
said that the adoption would be invalid if 
the reversioners asked the widow ġo adopt 
and she does so at their requast. The 
extreme view taken in Mani v. Subbarayar 
(11) that the death of the assenting sapinda 
necessarily puts an end to the efficacy of the 
consent has not been accepted in the later 


decisions. In Suryanarayana v, Ramadoss - 


(12) it was held that mere lapse of time 
without more or the death of the consenting 
sapinda will not putan end toa consent 
freely and bena fide granted. In Anne 
Brahmayya v.Chelasami Rattayya(13) Rame- 
sam-and Jackson, JJ., were of opinion that 
. the death of the consenting sapinaa would 
“not affect the validity of the adoption if 
the adoption was made within a reasonable 
time after the consent. 
page 517* observes as follows:— 

“In my opinion, thereis an essential 
difference between the authority of the 


husband and the assent of a sapinda. The. 


former is intended to be exercised only after 
the death of the husband. The latter is in- 


tended te be used at areasonable time after _ 


the consent is given. When the interval 
is short the death of the szpinda may not 
matter but a Sapinda's assent is not to be 
(11) 19 Ind. Cas. 663; 36 M. 145; 24 M. L. J. 484, 
(12) 43 Ind. Cas. 526: 41 M. 604; 22 M, L. T. 501;34 
M. L J. 87; 7 L. W. 72; (1918) M. W. N. 208. > 
(13) 83 Ind. Cas. 59; 20 L. W. 503; (1924) M. W. N. 
844; A. L R. 1925 Mad. 67. ` 
~ *Page of 20 L, W.—[H#d.] Lo. ee 
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pocketed by the widow and used long after 
it was given when entirely different con- 
siderations as to the expediency of the 
adoption may apply.” l 
This seems to be in consonance with the 
view taken in Suryanarayana v. Rama- 
doss (12) though it is difficult to reconcile 
it with the view taken by the learned 
Judge in Appeals Nos. 234 and 354 of 
1921, In Ammanna v, Satyanarayanam 
(14) the question was considered by 
Odgers and Wiswanatha Sastri, JJ., 
and it was held that the consent of the 
nearest sapinda for an adoption made by a 
widow can be acted upon after his death if 
no objection is taken by the sapindas alive 
at the ‘date of the adoption. Imay point 
out that in Kristnayya v. Lakshmipathi (15) 
their. Lordships of the Privy Council at 
page 659* in dealing with the contention 
that the death ofthe sapinda putsan end to 
the power expressly refrain from expressing 


‘any opinion upon this and other matters 


which were argued, Owing to the difference 
of opinion I have referred to above between 
the Benches ofthis Court, I think this 


question ought to be referred to a Full 


Bench. 

I would refer the following questions for 
the decision of a Full Bench:— 

(1) Whether a suit filed bya reversioner 
who was a minor at ‘the date of adoption 
would be in time if filed within three years 
after his attaining majority where the im- 
mediate presumptive reversioner dies before 
the period of limitation expires; and 

(2) Whether the assent ofa son to an 
adoption by his mother is sufficient assent 
under the Hindu Law to validate the adop- 
tion where there is no changein circum- 
stances and there are no other grounds for 
the next presumptive reversioner to object. 
to the adoption when actually made. 

‘Reilly, J.—I agree that the two questions 


should be referred to a Full Bench and I 


agree also with the view of the facts of this. 
case taken by my learned brother. 

Messrs. A. Krishnaswamy Iyer and Y.- . 
Suryanarayana, for the Appellants. 

Mr. T. M. Krishnaswamy Iyer for Messrs. 
A. Venkatachalam and P. Somasundaram, 
for Respondents, in Appeal No. 155 of 1923. 

Mr. T. M. Krishnaswamy Iyer for Mr; 
A. Venkatachalam, for the Appellant in 
Appeal No, 28 of 1923. 

(14) 96 Ind. Cas. 950; 49 M. 636; 24 L. W. 150; 51 M. 
L. J. 426; A, I. R. 1926 Mad, 916. 

(15) 56 Ind. Qas, 391; 43M. 650; 18 A. L.J. 601; 
(1920) M. W. N. 385; 24 O. W. N. 905; 39 M. L. J.. 
70; 28 M. L. T. 70; 12 L. W. 625; 471. A. 99 (P.C). 
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, Messrs.- A... -Kishnaswamy Iyer, - Y. 
Suryanarayana and P. Somasundaram, for 
a she Respondents in Appeal No. 2G. of 


OPINION OF THE FULL BENTH. 
The second question referred to us for 
decision is— ns | : 
. “Whether the assent of a son to an 
adoption by his mother is eufficient assent 
under Hindu Law to validate the adortion 
where there is no change in the circum- 
stances and there are no other grounds for 
the next presumptive reversioner to object 
to the adoption when actually made.” ; 
In this Presidency the law is well-settled 
that a Hindu widow not having her husbend’s 
permission may, if duly authorised by his 
kindred, adopt a son to him [see Collecta of 


Madura v. Moottoo Ramalinga. Sathupithy 


(9).] _ It is also settled that the condition re- 
, garding the consentof the husbarid’s kad- 
red is sufficiently satisfied if the consens of 
the nearest sapindas—even if there be only 
one such—be obtained [Subrahmanyan ‘v, 
Venkamma (16) and Veerabasavarajc v. 
Balasurya Prasada Rao (17)] they being by 
virtue of the relationship the most compe- 
tent advisers of the widow and preper 
judges of the propriety of her act inmaking 
the adoption. As observed in the Referting 
Order under the Hindu Law, the mother is 
under the protection of theson, whois the 
nearest sapinda after the husband's death. 
It follows that.prima facie his assen: is 
sufficient to validate anadoption by his 
mother. According to the , theory under- 
lying thé law of adoption this assent. of 
the son can be acted upon only after his 
death. Does the fact that the son is not 
alive when the adoption is actually made 
render his consent ineffectual and in con- 
sequence, the adoption invalid? . 


It is argued on one side that the son's 
consent is valid ashe is the natural guar- 
dian and protector of the widowed mother: 
and isthe person most interested in the 
main purposes which constitute the neses- 
sity for the adoption, namely, the perform- 
ance of his sradh and the perpetuation of. 
his family. Onthe other side, it is con- 
tended that the consent contemplatec is 


that of the sapinda whose presumptivs or. 


reversionary rights would be defeated by 
the adoption and notof the deceased son 


as regards whom no question of encan-. 


18 
0.) 18 (P. C.) _ S see 
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arise. In Collector of Madura y. . Moottoa 
Ramalinga Sathupathy(9) wherein the valid: 
ity of a widow's adoption with the ‚consent 
of her husband's kindred was authoritative- 
ly laid down. their Lordships of the Privy 
Council observed that “the assent of kins- 
men seems to be required by reason of the 
presumed incapacity of women for indepen- 
dence, rather than the necessity of precur- 
ing the consent of all those whose possible ~ 
and reversionary interest in the estate 
would be defeated by the adoption.” | 
That the righs of property should also 
be taken into account was forthe first time 
expressed in Sri Virada Pratapa ‘Ragunada 
Deo v. Brozo Kishore Patto Deo (18). At 
page 83* the Privy Council said: . 
“It may be the duty of a Oourt of Justice, 
administering the Hindu Law, to consider 
the religious duty of adopting ason as the 
essential foundation of the law of adoption, 
and the effect of an adoption upon the 
devolution of property as a mere legal con+ 
sequence. But it is impossible not to see 
that there are. grave social objections to 


.making the succession of property, and, it. 


may be in the case of collateral succession;, 
asin the. present instance, the rights of 
parties in actual possession, dependent on 
the caprice ofa woman, subject to all the 
pernicious influences which interested ad- 
visers are too apt in India to exert over 
women possessed of, or capable of exercising 
dominion over, property. It seems, there- 
fore, to be the duty of the Court to keep 
the power strictly within’ the limits 
which the law has assigned to it.” j 

In Veerabasavaraja v. Balasurya Prasada 
Rao (17) the Board after stating that in 
the judgment in the Ramnad case some 
expressions were used which might imply 
that the question of reversionary interest 
formed only a secondary consideratioù in 
determining what sapindas’ assent was pri- 
marily requisite observed that rights to 
property cannot be left out of consideration 
in the determination of the question. It 
is noteworthy that in the latter two cases 
the language of the Board is guarded and 
their Lordships do not say that proprietary 
rights form the paramount consideration, 
The necessary result of every adoption is to 
divest the sapindas of the interest of the 
widow's husband which devolved on them; 
this circumstance by itself should not, there 
fore, beregarded as conclusive in determining 
the validity of the consent on the strength of 


(18) 1 M..69; 11 Mad, Jur, 188; 3 I. A. 154; 23 W: 
R. 291; 3 Sar. P. O. J. 583; 2Suth. P. O. J. 263 
(P. C.J. = x -3 
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which the adoption is made. ‘Having Te- 


gard to these circumstances, the observa-’ 
tions of the Privy Council adverting to the 
importance of proprietary rights in relation 
to the validity of saprndas’-consent can only 
be understood to mean that such considera- 


tion should not be lost sight of but should 


be given due weight in - determining what 


sapindas’ consent would be sufficient. 


That the ultimate effect of an adoption | 


on the reversionary interest of the sapindas 
does not form thé primary consideration 
in determining the question may be gather- 
ed from the views of the Privy Council 
regarding the nature of the evidence of 
consent required in cases of this description. 


The Ramnad case laid down that “there 


should be such an evidence of consent of 
kinsmen as suffices to show that the act ig 
done by the widow in the proper and bona 
fide performance of a religious duty and 
neither capriciously nor from corrupt 


motives.” In Vallanki Venkatakrishna Rao 


v, Venkata Rama Lakshmi (10) the Board 
observed: A 


- “Their Lordships think it would be very’ 


dangerous to introduce into the considera- 
tion of these cases of adoption nice 
questions as to the particular motives operat- 


ing on the mind of the widow, and that all. 


that which this Oommittee.in the former 


case intended to lay down was, that there’ 
should be such proof cf assent on the: 


part of the sapindas as should be suffici- 


ent to support the inference that the adop-. 


tion was made by the widow, not from 
capricious or corrupt motives or in order to 
defeat the interest of this or that sapinda, 
but upon a fair consideration, of what may 
be called a family council, of the expediency 
of substituting ‘an heir by adoption to the 
deceased husband.” ; 

The proposition was referred to with 
approval in Veerabasavaraja v. Balasurya 
Prasada Rao (17). It follows that the deci- 


sive consideration in such cases is whe- 


ther the adoption was a proper and bona 
fide act; and in coming to a conclusion on 


that point the fact that the sapinda giv-, 


ing the consent had no proprietary in-' 
terest to lose or that it will prejudicially 
affect the property rights of the nearest 


reversioners at the time of the adoption 
merely be an important element for 


will 
consideration. 

The crucial ‘test being as stated above, 
the consent of the son whois the nearest 
sapinda would be sufficient if the citeum- 
stances showed that the adoption was 
made by the widow in the proper and 

N 
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bona fide ‘performance of a religious duty, 


and the real motive which actuated her 
was the conferment of spiritual benefit on 
her husband. The adoption would not 
be vitiated merely because the son had 
no proprietary interest to lose by the 


adoption’ when actually made or it intend- ` 


ed to defeat the reversionary rights of 
other sapindas. lf, however, the eyidente 
bearing on consent leads to the conclu- 
sion that the motive which actuated the 
widow in making’ the adoption was to 
defeat the reversionary interest of the 


sapindas, then the adoption would neces- 


sarily be invalid. These being the true 
considerations it would follow that the 
death of the son will not affect the 
validity of his consent or of the adoption 
based on it. a 
~ No authority has been brought to our 
notice in. support of the contention that 
the assenting sapindas should be alive at 
the time of the adoption. The question 
was raised before the Judicial Committee 
in Krisinayya v. Lakshmipathi (15), but 
their Lordships refrained from expressing 
any opinion on it. In Suryanarayana v. 
Ramadoss (12), Seshagiri Iyer, J. with whom 
Ayling, J. concurred held that the death 
of the consenting sapindas will not put 
an end to a consent freely and bona fide 
granted. To the same effect isthe deci- 
sion in Anne Brahmayya v. Chelasami 
Rattayya (13). . In thatcase Ramesam, J.. 
observed :— l a 
“When the interval is short, the death of 
the sapindas may not matter but a sapinda’s 
assent is not be pocketed and used long 
after it ‘is given when entirely different 
considerations as to the expediency of the 
adoption may apply.” ' 
In Ammanna v, Satyanarayanam (14), 
Odgers and Viswanatha Sastri, JJ., upheld 
an adoption. made by a widow after the 
death of the .assenting sapindas and ap- 
proved by the sapindas living at the time 
of the adoption. Viswanatha Sastri, J.. 
however was preparéd to go to the length 
of holding that such subsequent. approval 
was not essential: vide his observations 
at page 649* to the effect that “inmy opinion 
the trend of these decisions is that when the 
consent is given by the father-in-law, who 
happens to be the nearest’ sapinda then liya 
ing, his death before the adoption is made 
would not ipso facto revoke the consent: 
and that such a consent would come to” 
an end only if circumstances had materially 
chenged after his death.” 
“*Page of 49 M.— [Hd] g 
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If, as we have already pointed out, the: 
determining factor is the object of the 
widow in making the adoption and the 
considerations .based on the loss of pro- 
prietary rights of the reversioners merely 
serye ag aids in appreciating the true nature 
of ‘the consent and the circumstances relat- 
ing to the adoption, itis difficult to perceive 
the necessity for the subsequent consent or 
approval of the reversioners living at the 
time when theadoption is actually made. [he 
reservation that the consent should be acted 
upon with reasonable promptitude and that 
circumstances should not have undergone 
a material alteration would seem to meet 
the ends in view irrespective of the ques- 
tion whether the assenting sapinda was 
dead at the time of the adoption or whe- 
ther those living then approved it. 

The doctrine of subsequent approval 
was suggested in the decisionin Mam v. 
Subbarayar (11). It may at once be stat- 
ed that it is not an authority for the 
extreme view that the death of the assent- 


ing sapinda -necessarily puts an end to 


the efficacy of the consent. The case merely 
decided that the adoption on the basis of 


the consent of a deceased sapinda would ' 


be invalid “if not approved of by the 
persons who are the nearest sapindas 


at the time of the adoption.” A 
close examination of that decision 
shows that the Judges were con- 


siderably ‘influenced by the fact that the 
death of the asseuting sapinda would make 
tris: consent irrevocable, It is not evident 
why that circumstance should destroy the 
efficacy cf the consent. Ita validity has to 
be tested .solely by the considerations laid 
down in the judgments of the Privy Oouncil 
already referred to and if it satisfies them, 
the consent should be allowed to have full 
operation irrespective of the fact that the 
aasenting sapinda had died. in dealing 
with the argument that adoption within a 
reasonable time after the death of the 
assenting sapinda would bevalid the 
learned Judges observe: 

“No doubt it may not be necessary that 
the consent should be given actually at the 
time the adoption is made, but it seeme to 
us that at any rate a consent previously ob- 
tained from a deceased sapinda cannot be 
efficacious to validatean adoption which is 
not approved by the persons who are the 
nearest sapindas at the time the adoption 
is actually made.” l 

This pronouncement is halting and 
indecisive. In Suryanarayana v. Ramadoss 
(12) thia.case.was—considered by Seshagiri. 
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Iyer, J., with whose comments we agree: : 
see also Ammanna v. Satyanarayanam(14). _ 
For the above reasons the answer to the’ 


second question referred to us is in the’ 
affirmative, 


In view of our answer to the second 
question, we do not think it is necessary to 
consider the first question. 

Y. N. V. Reference answered, 4 


MADRAS HIGH COURT. 
Lerrars Parent APPEaL No: 220 or 1925. 
February 27, 1929, 

Present: —Bir Murray Ooutts-Trotter, KT., 

Qhief Justice, and Mr. Justice 
Anauthakrishna Iyer. 
CADE GOVINDA RAO PANTULU 
— PLAINTIFF—APPELLANT 
: ` versus 
PARANKUSAM CO, JAGANNADHAM 
AND «NOTARR—DEFENDANTIS—RESPONDENTS. ` 
Madras Civil Courts Act (III of 1873), s. 11 (2)— 
Limitation Act (IX of 1908), Sch. I, Art. 182— 
Additional District Munsif’s Court, creation of, with - 
jurisdiction over Munsif's area—Suit disposed of by- 
Additional Court—Baecution of decree—Jurisdiction 
of Additional Court—Constitution of Court. . 
An-Additional District Munsif’s Court was estab- 
lished in 1911 ata place where there was already a 
Munsif’s Court. The District Judge passed proceed- 
ings by which he held that the powers of the 
Additional Court over a suit transferred to it for 
disposal ceased when the decree was passed, and 
directed that the records in each case disposed of. 
should be sent to the Court from which the suit 
was transferred: 
Held, (1) that’ it was intended that no further 
execution applications were to be filed before the 
Additional Court which ceased to have jurisdiction, 
over suits as goon as decrees were passed; [p 
col, . i 
(2) that execution applications filed ‘before Prin- 
cipal District Munsif's Court were applications made 
to the proper Court and saved subsequent appli-~ 
cations from the bar of limitation. (p. col. J | 
Letters Patent appeal against the judge, 
ment of Mr. Justice Jackson, dated the 27th’ 
August, 1925,in Appeal against Appellate. 
Order No. 76 of 1923 preferred against an 
order of the Court of the Additional Subor» 
dinate ¢Judge, Ganjam at Berhampore, 
dated the 5th October, 1922, in A. S.No 134 
of 1922 (A. 5. No. 315 of 1920 on the file of 
the District Court, Ganjam), preferred 





against that of the Oourt of the Addi-. 
tional District Munsif, Berhampore, in, 
Execution Petition No.’ 79 of 1920, 


in- 
Original Buit No. 273 of 1915. ate 
Mr. C, S. Venkatachart, for the Appel- 
lant. + bs 
Messrs. K. Bashyam Iyengar and B.’ 
Jagannada Doss, for the Respondents. l 
JUDGMENT. | 
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Letiers Patent Appeal arises out of an 
application for execution of ‘the decree in 
O. 8. No. 273 of 1915 on the file of the 
Additional District Munsif's Gourt at 
Berhampore. In Berhampore there existed 
at that time two District Munsifs’ Courts, 
one called the Principal District Munsif's 
Oourt and the otherthe Additional District 
Munsif’s Court, Berhampore. Ths latter 
Court seems to have been sanctioned in 
1911 under a notification of tha High 
Court. By this notification the Additional 
District Munsii’s Oourt had jurisdiction 
throughout the Berhampore, District 
Munsif. The plaintiff filed his suit in the 
Court of the Principal District Munsif 
of Berhampore, It was transferred 
for disposal by the Additional District 
Munsif who gave a decree in plaintiff's 
favour. There was an apreal, in which 
also plaintiff succeeded. In 1912 the then 
District Judge, now Mr. Justice Kumara- 
swami Sastry, passed proceedings dated 
Sist July, 1912. What exactly was the 
purport of the said proceedings is one of 
the points to be decided in this case. It 
runs as follows :— 

“The notification R O.O. No. 1108 of 1911 
the High Court is specific and directs the 
Additional Munsifto try only such suits as 
may be, by general or special order, trans- 
ferred toit. The Court has no power to 
receive plaints or applications excevt those 
specifically transferred. When a suit which 
is transferred is disposed of, the Additional 
Court has no further power over it and the 
records must go back to the Court from 
which it is transferred, which alone has 
power to do anything further. 

The powers of a Court have to be 
determined by the order constituting it 
and the limitations imposed by the order. 

As I am of opinion that the powers of 
the Additional Court over a suit trans- 
ferred to it for disposal cease when the 
decree is passed, the records in each case 
disposed of should be sent tothe Court 
from which the suit was transferred as 
stated in para. 3 of the Berhampore Munsif's 
Court's letter.” ~ 

The decree-holder filed successive ap- 
plications for execution within the period 
of limitation, before the Principal District 
Munsif of Berhampore. Finally he filed 
the present execution application—E. P. No. 
79 of 1920 in the Court ofthe Additional 
District Munsif -of Berhampore. That 
application was resisted by the judgment- 
debtor on the ground that it was barred 
by limitation, the ground of objection 
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being that the applications for execution 
filed in the Court of the Principal District 
Munsif were filed in a Oourt not having 
jurisdiction and consequently those ap- 
plications could not be taken to be start- 
ing points for subsequent applications for 
execution. The District Munsif gave 
effect to this contention and dismissed the 
application on the ground of limitation. 
Thè decree-holder appealed and the Addi- 
tional Subordinate Judge of Ganjam at 
Berhampore reversed the District Munsif’s 
order and held that the application for 
execution should notin the circumstances 
be held to be barred by limitation Against 
that decision, the judgment-debtor preferred 
O. M. 8. A, No. 76 of 1923 to the High 
Oourt. That appeal came on for hearing 
before a learned Judge of this Oourt and 
he held that the Additional District Munsif’s 
Oourtof Berhampore was the Court to which 
execution applicétion ought to be made and 
consequently the various applications for 
execution filed by the decree-holder in 
the Oourt of the Principal District 
Munsif of Berhampore could not prevent 
the running of limitation in this case, 
Against the judgment of the learned 
Judge, the decree-holder has preferred 
this Letters Patent Appeal. It was con- 
tended on his behalf by Mr. O. XÑ. 
Venkatachari, the learned Advocate who. 
appeared for him, that the proceedings 
passed by Mr. O. V. Kumaraswami Sastry 
as District Judge and by. Mr. B. O. Smith . 
as District Judgein the years 1912 and 1919 
respectively, printed at pages l and 2 of the 
printed papers,. in effect declared under the 
terms of s. 11 of the Madras Oivil Court’s 
Act that the Additional District Munsif of 
Berhampore should not have jurisdiction 
in respect ofexecution matters. Ifwe are 
able to agree with this argument of the 
learned Advecate, then itis clear that the 
ground of the decision of the learned Judge 
of this Court and of the District Munsif, 
namely, thatthe present application is bar- 
red by limitation, is not sustainable. There- 
levant clause of s. 11 of the Madras Oivil 
Courts Act III of 1873 which was added by 
Madras Act XXI of 1885 s, 3 runs as 
follows:—  - é 

“Tf.the High Court assigns the same local 
jurisdiction to two or more District Munsifs, 
it shall declare which of them shall be 
deemed the Principal District Munsif, and 
the other or others shall be called Addi- 
tional District Munsifs, and shall take 
cognizance only of such suits and applica- 
tions as may, by special or general order 
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4 
in’ this behalf, be directed by the Dictrict 
Judge.” | 
It may be mentioned that this partizular 
clause of s. 11 has been repealed by Madras 
Act ITI of 1925, s. 5. But as the pre- 


sent case is governed by the section as it 
stood prior to 1925, I have quotec the 


* 
# 


wording of s.1llin so far as the sanra is 


relevant for this purpose. In constming 
the proceedings of the learned Dietrict 
Judge, we have got not merely his opion. 
on particular points as the learned Advocate 
for the respondent would argue, but we 
' Have got the very tangible fact, namely, 
that the learned District Judge directed 
that all the records that remained in the 
Additional District Munsif's Court of 
Berhampore 
Court from which the suits were trans- 
ferred which alone was declared to have 
power to do anything further. in 
matter. Reading the proceedings as a 
whole, it seems to be reasonably lear 
that the learned District Judge dirsacted 
that: no further execution applicacions 
should be taken in the Oourt of the £ddi- 
tional District Munsif. It is obvious that 
it isin pursuance of these proceedings of 


the District Judge that the decree-hoHers, - 


including the decree-holder in the present 
case, resorted to the Court of the Prnei- 
pal District Munsif and filed execaition 
applications there. That it was so under- 


stood is clear from the proceedings passed - 


in 1919 by the then District Judge, Mr. 
B. ©. Smith. He had before him cases of 
execution applications filed in the Principal 


District Munsif’s Court and the question 


arose whether the Additional District 


Munsif should be allowed to exscute’ 


decrees or the Principal District Mcnsif., 
Referring tothe prior proceedings of Mr. 
Kumaraswami Sastry, the learned Dictrict 
Judge, Mr. B O, Smith, drew the etten- 
tion of the Additional District Munsiz of 
Berhampore to the effect sf the proceecings 
passed in 1912. Reading the proceecings 
asa whole, it seems to þe clear that they 
were passed by the District Judge with 
reference to the-powers he had tnder 


cl. 2 of s. 11 of the Madras ‘Oivil Courts - 


Act. It was argued that the word “trans- 
ferred" is not there, but it is not really 
‘mecessary. We have to look to the sub- 


should go back to the: 


the 
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passed by the Additional District Munsif- 
of Berhampore did, as a matter of fact, 


for years take steps in execution before 
the Principal District Munsif of Berham- 


- pore. In this view of the proceedings it © 


is clear that the execution applications 
filed before the Principal District Munslf 
did confer fresh starting points under the 
relevant articles of the Schedule of the’ 
Limitation Act. The learned Advocate -for 
the respondents argued further that the: 
wording of s. 1L covers only ‘suits and 
original applications, and that execution 
applications are not ‘applications’ -within 
the meaning of the clause: Iam not able’ 
to accede to that contention. Hither’. 
execution applications come under the- 
denomination of suits or they come within 
the term “applications.” It cannot be said 
that execution applications are unprovided - 
for. Asa matter of fact there are instances 
where directions have been given that. 
execution applications should not be filed 
in one particular Gourt but should be 
filed in another Court only. In this view: . 
the plea of limitation raised by the judg-- 
ment-debtor is not sustainable and conse- 
quently the appeal is allowed with costs 
throughout and the execution application- 
will be sent back to the District Munsif. 
having jurisdiction to entertain it, who- 
will proceed -to dispose of the matter. 
according to law. 

Coutts-Trotter, C. J.—I am of the- 
same opinion. I cannot help thinking that’ 


the learned’ Judge was inclined to disturb‘. 


the decision of the Court below because, 
the Judge of that Court perhaps somewhat: 
unfortunately observed that he thought 
thatitwasa hard case which was to be 
dealt with leniently. In my opinion only- 
one reasonable construction can be put 
upon the order passed; and I think that 
the construction is that which my brother- 
has outlined. Otherwise there seems to 
be no conceivable raison d'etre for the- 
order being made at all and it was purely ~ 


otiose and would result in nothing more: ... 


than the transfer of bundles of papers irom ` 
one side of the building to the other, I 

cannot believe that the learned Judge did. 
not mean todo more than that when he.: 
made the order. -I am very glad to be able - 
to come to this conclusion, because other- 


stance and not to the presence or absence ` 
of a particular word. In fact the word 
“transfer” does net occur incl. 2,3, 11. - 
If this view be correct, then it is quite - 
intelligible why the present .decree-bolder - 
and lots of others who had held decrees 


wise I think there would have been a’ 
triumph: for a very bad tethnicality and: a-- 
very unmeritorious one. I agree that the" 
appeal must be allowed with costs. OT 
WMV! ' Appeal allowed, . | 
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PATNA HIGH COURT. 
GRIMINAL Revision No. 48 or 1928, 
December 7, 1928, 
Present:—Mr. Justice Macpherson and 
Mr. Justice Kulwant Sahay. 
KELU PATRA anp OTHERS — PETITIONS «8 


VETSUS 
ISWAR PARIDA AND 6THERS— OPPOSITE 
E PARTIES, 

Criminal Procedure Code (Act V of 1898), s. 489— 
Criminal revision—Application for revision after 
expiry of sixty days, competency of—Practice of 
Court—Delay in moving Sessions J udge, efect 


It isthe practice of the Patna High Court not to 
entertain, save under the most exceptional circum- 
stances, an application for revision of a criminal 
case after the expiry of sixty days from the date of 
the decision or order impugned. [p. 401, cols, 1 & 2.) 

The period of sixty days is intended to cover the 
proceedings of normal length before the Sessions 
Judge, and ordinarily will not be extended be- 
cause the petitioner negligently or deliberately de- 
layed to move the Sessions Judge till the period 
had nearly expired and when an application is made to 
the Sessions Judge 
period of ‘sixty days from the decision impugned, a 
further period of sixty days does not become available 
to the applicant from the date when the Sessions Jud ge 
refuses to make a reference under gs, 438, Criminal 
Procedure Code. [p. 401, col. 1 ] 

In all cases the petitioner must come to the High 
Court within a reasonable time ofthe order of the 


Sessions Judge d iti 
d] ge and ought to do so expeditiously, 


Criminal revision from an order of the 
Deputy Magistrate of Puri, dated the 4th 
May, 1928, an application against which was 
dismissed by the Sessions J udge of Cuttack 
by his order dated the 8th July, 1928. 

Mr. B. K. Ray, for the Petitioners. 

Mr, S. N. Sen Gupta, for the Opposite 


Parties, . 
JUDGMENT. 

Macpherson, J.—The applicants con- 
stituted the first party in a proceeding 
under s. 145 of the Code of Criminal 
Procedure before the Deputy Magistrate of 
Puri who decided the second party Iswar 
Parida and others to be in possession of the 
land to which the proceeding related. The 
date of his decision is the 4th May, 1928, 
The application to this Oourt to exercise 
its powers of revision was filed on the 19th 
November, or more than six months later. 
The learned Registrar appears to have 
admitted the application and issued the 
usual notices with the object of securing 
for himself, for Sessions Judges and for 
the Bar the guidance of the Court on the 
question of tha time limit for applications 
in revision. 

It is the practice of this Court not to 
entertain, save under the most exceptional 
circumstances, an application in revision 
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after theexpiry of sixty days from the dat? 
of the decision or order impugned. Wher® 
the Court is moved after the expiry of that 
period the question is whether there exis! 
such very exceptional circumstances in the 
particular caseas to induce the Court to 
depart from its usual practice—in the 
present instance to depart from it so far as 
to consider an application made after the 
expiry of more than three times the 
disqualifying delay. ; 

On behalf of the petitioners itis submit- 
ted that the application is not stale as they 
moved the Sessions Judge of Outtack on 
the 6th July, 1928, against the order assailed 
and that they come within about sixty days 
from the rejection of that motion ifthe High 
Court vacation, which lasted from the 17th 
Augustto the 30th October, is excluded. 

The submission is entirely untenable. 
In the first place, the application to the 
Sessions Judge to refer the matter to the 
High Court was not made until the sixty- 
third day a’ter the decision, and so the 
application was beyond time and would in 
all probability have been rejected on that 
ground by this Court unless exceptional 
circumstances (which are not shown) 
were made out. In the next place, it 
is a complete misapprehension that when 
an application is made to the Sessions 
Judge beyond oreven within the period of 
sixty days from the decision impugned a 
further period of sixty days becomes 
available to the applicant from the date 
when the Sessions Judge refuses to make a 
reference under s. 438. The period of 
sixty days is intended to cover the proceed- 
ings of normal length before the Sessions 
Judge, and ordinarily will not be extended 
because the petitioner negligently or 
deliberately delayed to move the Sessions 
Judge till the period had nearly expired. 
Least of all will it be extended when the 
motion was filed before him and refused on 
the same day. Where the Sessions Judge 
has issued notice and there is delay in his 
Oourt, each case will be considered on its 
own circumstances. But it is certain that 
the period of sixty days will not be extend- 
ed by the period occupied in proceeding in 
this Court. Broadly it is not allowable to 
-delayin approaching the Sessions Judge 
who in our view ought to be moved within 
the period of appeal, thirty days at latest 
and in all cases the petitioner must come 
to the High Court within a reasonable time 
of the order of the Sessions Judge, and 
ought to do so expeditiously. 

Jn the perticularinstance the delay was 
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unreasonable.” Moreover there wasa Cirecit. 
Courtin the second half of July to which 
application should have been made aad 
that is an important circumstance to ve 
considered. The argument in regard to 


the High Court vacation is altogether one of > 


despair. The dates given are those of the 
Civil Court vacation. and the High Court 
was not closed on the Criminal Side except 
for about a fortnight during the execut-ve 
holidays, which commenced three mon-hs 
after the order of the Sessions Judge. 

Thus no explanation is furnished for either 
of the delays, andthe application must Hil 
on account of the first of them, and if it cid 
not, it would emphatically fail by reasor of 
the second, 

The rule must, therefore, be discharged. 

We-may add that on looking into che 
merits of the application’ in view of zhe 
special circumstances, we find that thare 
was notonly a likelihood of a breach of -he 

‘peace at the time when the proceeding vas 
drawn uponthe 30th November, 1927, but 
also, as was held by the Magistrate afte a 
further reference to the Police for report 
subsequent to the compromise between che 
second party and the bhag tenants in direct 
possession which was evidenced by the psti- 
tion filed on the llth January, 1928, at -he 
date when he pronounced his decision in 
May following, and that there are no 
_ merits in the application. 

Kulwant Sahay, J,—I agree. 

A, Application dismissec. 
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PATNA HIGH COURT. 
MISCELLANEOUS JUPDIOIAL Case No. 39 
oF Ly2y, 

May 6, 1929. 

Present:— Mr. Justice Fazl Aliand 
Mr. Justice Uhatterji, 

A. H. FORBES—Prritionzr 


a versus 
Tas COMMISSIONER or INOOME-TaX, 
BIHAR and ORISSA— Oppositrs Part, 
Income Tax Act (XI of 1922), ss, 8, 12, 2h—~Intorest 
on Government securiiies— Commission paid by asessee 
for collection of interest, whether can be dedccted 
from assessable income, 4 ; 
An assessee who has paid to his bankers a ce-tain 
rate of commission for the realisation of interest on 
the Government securities held by him, is noz en- 
titled to claim that the amount paid.to the bankers 
by way of commission. should be deducted Zrom 
his assessable income, 'p. 404, col. 1.] 
The payment of such commission eannot be held 
| lo constitute. losa of. profits-or. gains within- the 
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ace of s. 24 of the Income Tax Act. [p.. 403, 
col. i,j. DE ° ae 
Section 12 of the Income Tax Act which applies to 
‘other sources’ is, not applicable to interest on Gov- 
ernment securities as this -source is specially dealt . 
with ins. 8, [p. 404, col. 2.] 


“Messrs, K. P.-.Jayaswal and Mehdi Imam, 

for the Petitioner. . E ee, 
Mr.. C. M, Agarwaia, for: the -Opposite ` 

Party. l nn 


, JUDGMENT. — 

Fazl Ali, J.—This is an application 
asking this Court’ tocall upon the Qom- 
missioner ‘of Income-Tax to state a case. 
“under s. 66 of: the Income Tax Act; the 
question raised being as to whether the 
petitioner, who has paid to his bankers 
certain commission. at the rate of a quarter 
per cent. for the realisation of interest 
on the Government securities held by him 
is or is not. entitled to claim: 
‘that the amount paid to-the bankers 
by way of. commission should be deducted 
from the interest receivable on those.. 
securities and that the Income. Tax should. 
be charged only on the sum actually 


received by him. The view taken by the 


Income-Tax Commissioner is, that s. 8 of 
the Income Tax Act is- conclusive on the, 
point and that the tax is payable not on the 
amount actually received by the assessee: 


-but on the-intérest receivable by him on’ 


the securities held’ by him. Now, the 
language of s. 8 is so clear that it is difficult: 


- to hold that the view taken bythe Income- 


Tax Oommissioner is not correct. It was, 
however, contended thet the present case 
may come under s, l0 or s, 24. Section 10 
cl. (1) runs as follows :— 

“The tax shall be payable by añ assessee 
under the head ‘business’ in respect of 
the profits or gains of any business carried 
on by him”. Ca 

Now, in this case the securities are held 
by the petitioner as investments and itis 
not his case that he carries on the business 


of buying or sellling securities in the same 


way as one deals in stocks and shares in 
the share market. It is true thatin his 
application to the Commissioner of Income- 
Tax the petitioner contended that his case 
came under s.-16. of the Income-Tax Act 
but the contention was based upon a 
curious reasoning which isto be found: in . 
the following passage in that application: | 

“That having little time to look after my 
pecuniary investments or to draw the 
interest and dividends receivable there- 
from on due dates,I have been constrained to 
enterinto business relations with the said 
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Banks and Agents in accordance with their 
rules and practice so as to obtain the 
aforesaid interest and dividends and to 
have proper accounts of them and in return 
I have to remunerate them by an allowance 
commission both on the sums realised and 
the sums invested or paid out by them, they 
submitting the accounts at the close of the 
financial year by statements -of account or 
by balancing the entries in the Pass Book 
where such have been supplied by them.” 
Now, this is obviously a very laboured 
way of trying to bring the case under s. 10 
of the Income-Tax Act, In fact, as has 
been pointed by the Oommissioner. of 
Income-Tax there are six heads of income 
in the Act, namely, /1) salaries (2) interest 
on securities (3) property (4): business (5) 
professional earnings and (6) other sources. 
The assessee when submitting his return 
has to state under which and how: many 
of these heads he derives his income. In 
this particular case the return submitted 
by the petitioner shows that he described 


his earnings on securities under the head : 


of “ Interest on securites,” This being so, 
it is clear that s. 8 will apply to the case 
and the.tax will be levied on the amount 
receivable by the petitioner as interest on 
securities and not onthe amount which” 
actually cameinto his hands after deduct- 
ing the commission payable to the bankers. 
The next question is as to whether any 
relief can be given tothe petitioner under 
s.24 of the Income-Tax Act. Section 24 
cl. (1) runs as follows :— ee 
“Where an assessee sustains a loss of 
profits or- gains in any year under any of 
the heads mentioned in s, 6, he shall be. 
entitled to have the amount of the lossset 
off sgainst his income, profits or gains 
under any other head in that year.” 
| Now, in the first place I do not think that 
the payment of a commission to the 
bankers by the assessee himself can with- 
out stretching the language be held to 
constitute loss of profits or gains in the 
sense the expression has been used in s. 24, 
Then again all that s. 24 says is thatthe 
loss or profits under one ofthe heads may 
be set off against the income,profits or gains 
under any other head in a particular year. 
It does not provide that the assessee is. 
entitled toclaim a deduction of the expenses” 
incurred by him in collecting his income 
under any particular head from the gross 
income under that head. Sucha deduction 
may be claimed only under ss. 9, 10, lland 
12 in appropriate cases. But as I have 
already said the present case does not fall 
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under any of these sections but falls directly 
under s.8 of the Income Tax Act, Besides the 
petitioner did not urge inthe application 
before the Income-Tax Commissioner that 
his case came under s, 24 of the Income 
Tax Act and it is forthe first time that 
the point has been raised in this Court. 

(The decision of the Commissioner seems 
to be correct andthe application is accord- 
ingly rejected. 

It may, however, be observed that if the 
case was to be decided on equitable consi- 
derations alone the petitioner had no 
doubt a good case but the case has to be 
decided with reference to the law in force 
and all I can say is that this case brings 
into prominence one of the obvious 
deficiencies in the present law. 

‘Chatterji, J.—This is. an application ` 
for calling upon the Income-T'ax Officer to 
make a reference under s, 66 (2) of the . 
Income Tax Act on the following point of 
law:— 

“Whether the cost of collection in respect 
of securities and debentures is deductible 
under as. 8, 10,12 or 24 of the Income Ta 
Act”. : ; 

The petitioner holds Government securi- 
ties of the value of over Rs. 21,00,000 and 
debentures and sharesof the value ofjseveral 
lacs. The case for the petitioner is that 
to obtain and collect interest thereon the 
said securities are placed with the Imperial. 
Bank of India which collects the interest 


‘and renders an account thereof to the 


petitioner charging a commission of + per 
cent. The petitioner claims that no income- 
tax ought to be charged on the commis- 
sion so paid to the Bank for realization of 
interest and Government Promissory Notes 
and debentures and that the ‘Commissioner 
of Income-Tax who refused his prayer may 
be called upon to state acase for the opi- 
nion of this Oourt. | 

Section 6 of the Income Tax Act specifies 
the heads of Income chargeable to income- 
tax. - The heads are six in number:— 
. (2) Salaries. 

(iz) Interest on securities. 

(tii) Property. 

(iv) Business. 

(v) ‘Professional earning. 

(vi) Other sources, : : 
‘Section 7 deals with salaries: s, 8 with 
interest on securities; s. 9 with property; 
s: 10 with business; s. 11 with professional 
earnings and s. 12 with othersources. These 
heads are mutually exclusive of one an=. 
other. The item regarding which this pe- 
tition has been moved is dealt within -a.g 


t 


A04 ` 
It provides that the tax shall be payable by 


an assessee in respect of interest receiv-" 


able by him on any security of the Govern- 
ment of India or of a Local Government, 
or on debentures or other securities Zor 
money issued by or on behalf of a lcal 
authority ora Company. This section does 


not show any deductions to be made as in. 


the case of the other items, As to property, 
el, (8) of s. 9 (1) allows deduction in resrsct 
of collection charges. In business the ‘as- 
sessment is to be made under s. 10 in zesg- 
pect of profits or gains computed azter 
making certain allowances. In professicnal 
earnings computation is to be made unjer 
e. 11 after making aliowance for any əx- 
penditure (not being in the nature of capi- 
tal expenditure) incurred solely for she 
purpose of earning such profits or gains. 
Similarly s, 12 provides for an allowance 
- for any expenditure (not being in the natare 
of capital expenditure) incurred soləly 
for the purpose of making or earning in- 
come, profits or gains under the head 
“Other sources.” -If really the Lagislatare 
intended that any deduction is to be mede 
for collection charges in respect of interast 
on securitiés or debentures, I have not he 
slightest doubt that some provision wo2ld 
have been made to that effect in the Act. 
Prima facie, theréfore, the assessee is bound 
to pay income-tax upon all the interast 
receivable by him, 


lt is, however, contended that the trans- 
action isa business and, therefore, in cal- 
culating the profits thereon, collect.on 
charges must be deducted; but no steh 
case has been made in the petition mede 
before this Oourt. It is true that it was 
contended before the Income-Tax Autheri- 
ties that the dealings arein the nature of 
business; but all that was said was that :he 
investment in the Government Promissory 
Notes is a business, not that he purchsses 
or sells the shares as a business dealing. 


Then the profit,ofa trade or business as. 


laid down by Lord Herschell in Russell v. 
Aberdeen Bank (1) is the surplus by which 
the receipts from the trade or business ax- 
ceed the expenditure necessary for the par- 


pose of earning these receipts. Therefore,’ 


if it be-treated as a business what cau be 
deducted is the expenditure necessary for 
the purpose of earning these receipts. Now 
if the petitioner collected the interest him- 
self then no Bank commission was required 
to be paid. Consequently, it’ cannot be 
maintained that the commission. paid to she 

(1) 2Tax Qas, 327, |: 
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Bank for cost of realization is an item of’ 
expenditure necessary for the purpose of 
earning a receipt on account of interest. 

It is next urged that the case falls within 
the provision of. s. 12, but it deals with 
‘Other sources.” This expression means 
sources other than the preceding five heads. 
as specified in s. 6. When there is a speci- 
fic head for interest on securities and a 
specific section providing for this head, I 
do not think that the residuary s, 12 can 
be called in aid. Itis lastly urged that the’ 
case would.fall at least under s. 24 of the 
Income Tax Act where it is provided that 
if any assessee sustains a loss of profits or 
gains in any year under any of the heads 
mentioned in s. 6, he shall be entitled to. 
‘have the amount of the loss set off against. 
his income, profits or gains under any other: 
head in that year. 1 do not see how the 
commission paid to the Bank for realiza- 
tion of interest can be said to be a loss: 
of profits or gains sustained by the assessee. 
When a person carries on a trade or pro: 
fession, if he actually incurs a loss from. 
the same the figure adopted under that. 
head, in arriving at the aggregate amount 
of the income chargeable to tax, would be: 
nil, and nota minus sum. It is, therefore, 
that this-statutoty provision is made that, 
a loss under one head of income may be 
charged against profits under another in. 
The provision that the loss’ 
is to be set-off against the income, profits 
or gains under any other head makes the 
position quite clear. Assuming that the 
Commiesion paid to the Bank for collection 
is to be taken as an amount of loss, s. 24' 
cannot be made applicable to such a cons. 
dition, because, what the petitioner prays 
is that the payment of commission (treating. 
it as loss) is to be set-off against the income 


‘of the same particular head. In my opi- 


nion the whole of the interest receivable by 
the petitioner is an assessable income with- 
in the meaning of s. 4 of the Income Tax ' 
Act and there is no reason. why an allow- ' 
ance should be made for the commission- 
paid to the Bank in arriving at the assess- 
able income. ‘The petitioner has clearly. 
failed to show that he is entitled to any such 
exemption, a8 is claimed by him. The 
petition is accordingly rejected. s 
Ar Petition rejected. 
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PATNA HIGH COURT. 
APPRAL FuOM ORIGINAL Decree No. 
163 or 1925. 
December 5, 1928. 

Present:—Mr. Justice Ross and 

l Mr. Justice Ohatterji. 
BISWANATH SINGH AND ANOTAER— 
DEFEND ANTS-~~APPELLANTS 
VETSUS 
Tun KAYASTHA TRADING AND 

BANKING CORPORATION, LIMITED 


— PLAINTIFFS — RESPONDENTS. 
Hindu law—Joint family—Manager's power to 


start new business—Consent of all adult members, 


effect of-—Minor members, liability of—De2bts of father 
— Son's liability —Proof of immorality—Recitals in 
deed, evidentiary value of. 

The karta of a joint Hindu family has no power to 
bind the minor members of the family by starting 
anew business, and on point of principle it makes 
no difference whether the transaction in 
connection with such a business is entered into 
by the karta alone or by all the adult members of 
the family so far as the power to bind the interests 
of the minor members is concerned. [p. 409, col, 


2, 

| neotahal Singh v, Arjun Das (3), Inspector Singh 
v. Kharak Singh (6), Sanyasi Charan Mandal v, 
Krishnadhan Banerji (7) and other cases, referred to. 

Chatterji, J:—Ihe question whether it is in the 
power of the karta of a family to bind other mem- 
bers by entering into a transaction must be deter- 
raed by -reference to the nature of the transaction, 
ind.) 


‘Recitals in mortgages or deeds of sale with regard 
to the existence of legal necessity for an alienation 
are not of themselves evidence of suzh necessity 
without substantiation by evidence aliunde. [p. 408, 
col. 1.) 

Brij Lal v. Inda Kunwar (9), relied on, 

A mortgage executed by a Hindu father cannot 
be avoided by the son on the ground of immorality 
unless there is definite evidence to connect the debt 
with the immorality. [p. 406, col. 2.] 

Sri Narain v, Raghubans Rai (1), relied on. 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 10th of August, 
1925. 

' Messrs. S. M. Mullick and B. P. Sinha, for 


the Appellants. 
Messrs. Sambhu. Saran, Rajeswari 
Aerie and Jadubans Sahay, for the Respon- 
ents. 
‘JUDGMENT. 


Ross, J.—This is an appeal by the 


defendants Nos. 3 and 4 ina suit on a. 


mortgage. The. plaintiff is the Kayastha 
Trading and” Banking Corporation, Limit- 
ed, in liquidation, through the Official 
Liquidator. Ambika Prasad: Singh ‘and 
Barhamdeo Singh, who is defendant No. 1, 
and the father of Biswanath Singh, minor 
defendant No.3, were brothers. Ambika 
died leaving a son Jadunandan Singh, 
defendant No.-2, whose son is Moti Singh, 
minor defendant No. 4. A mortgage was 
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executed on the 27th of June, 1913, by 
Ambika Prasad Singh, Barhamdeo Singh 
and Jadunandan Singh, the three adult 
male members of this joint Mitakshara 
family for Rs, 8,000 by which they 
hypothecated joint family property. The 
mortgage bond reciteathat the mortgagors 
often have to carry on contract works in 
Patna and Chapra and require money and 
that they had already taken various 
sums from time to time which amounted 
to Rs. 4,495-13-4 and, as they are in need 
of money for this contract work, they 
executed the mortgage for Rs. 8,000 to 
cover future advances also for the balance 
of that sum. Out of that balance of 
Rs. 3,504-2 8, a sum of Rs. 3,189 was in 
fact advanced making a total debt of 
Rs. 7,684 13-4. The stipulated rateof interest 
was 12.annas per cent. per mensem with 
half-yearly rests. The-suit was brought for 
this sum with interest and it has been 
decreed. 

Three points were taken by the learned 
Advocate for the appellants, the minor 
members of the family who alone defended 
the suit (defendants Nos, 3 and 4): (1) that 
the bond hadnot been proved as a mortgage; 
(2) that as to Rs. 4,495-13-4 the debt was 
tainted with immorality; and (3) that as 
to the balance, the minors were not bound 
by these advances made for a new business 
which was neither an ancestral nor a family 
business and was notsuch a business as 
would justify the borrowers in binding 
the interest of the minors in the estate, 

On the first point reference was made 
to the evidence of plaintiff's witness No. l 
who stated that the bond had been executed 
by the three executants in his presence . 
and in the presence of the attesting 
witnesses whom he named and that he 
also attested it. It was contended that 
the evidence of this witness is not reliable, 
because he was unable to say where the 
executants signed the bond and which of 
the attesting witnesses signed first; and 
also for a further reason that the other 
attesting witness who was examined, Syed 
Ali Abbas, stated that he signed the deed 
as a marginal witness, although the execu- 
tants did not sign it in his. presence}: 
consequently lie was not'ar attesting 
witness and as the signature of this 
witness stands on the deed above the 
signature of the plaintiff's witness No. 1, 
Bhawnath Lal, Bhawnath ;,Lal could not 
have been an attesting «witness either. 
Section 2 of Act XX Xlof 1926 provides that 
it“shall not be necessary to call an attesting 


dog. 


Witness in proof of the execution of any 
document, not being a Will, which kas 
been registered in accordance with tae 
provisions of the Indian Registration Ast, 
1908, unless its execution by the person 
by whom if purports to have been executed 
is specifically denied.” ; 


Now, there is no specific denial of the 
execution of this registered mortgage Dy 
the persons by whom it purports to heve 
been executed, All that the appellants 
pleaded was that they did not admit the 
genuimeness of the bond. This is not 


sufficient to put the plaintifis to proof. 


of attestation. .But, in any case, if it 
were necessary to.prove it, I should hold on 
the evidence that the executionand attesa- 
tion of the bond are sufficiently provad. 
The fact that Bhawnath Lal could not 
remember at that distance of time whare 
the executanis signed the bond and which 
of the attesting witnesses. signed first, is 
no reason for disbelieving his evidence 
which is formally sufficient to prove exe2u- 
tion and attestation. Nor is the fact taat 
his signature finds a place on ‘the dsed 
below that of Syed Ali Abbas sufficisnt 


to show that his evidence of attestation is 
untrue. 


As tothe next point, the sum of Rs, 4,495 
it was conceded that as this was an 
antecedent debt incurred before the execu- 
tion of the mortgage bond, it was binding 
upon the -appellants unless they could 
show that it was tainted with immorality; 
and, in order to prove this immoraBty, 
“the evidence was referred to. It appears 

from the evidence that at some t.me 
Barhamdeo Singh had a mistress named: 
` Zaitoon and the evidence was directed to 
snow that be had provided this mistzess 
with various articles, to provide which 
he had taken money from the Kayasth 
Bank. It appears that the plaintif{Corporazion 
had a' shop as wellasa Bank and thee is 
evidence that Zaitoon used to come to the 
shop to make purchases. This is admitted 
by some of the plaintiffs’ witnesses. The 
evidence is that Barhamdeo Singh signed 
‘slips of paper. fcr the money that he 
required for Zaitoon, and the argument 
of the learned Advocate for the appelfants 
is that as there is no suggestion that any 
other debts were incurred to the Bank 
than those which constitute this mortzage 
debt, therefore, these slips of paper must 
be included in the promissory notes which 
make up the debtin suit, .. . 


? 


Now,it was held by the Judicial Committee 
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in Sri Narain v. Raghubans Rai- (1) thatit 
is not sufficient for a son to prove that 
the father was a manof immoral habite; 
but he must prove ‘that the particular 
debt was incurred for an immoral purpose. 
There is no evidence that any of the 
debtsincluded in this mortgage was incurr- - 
ed for the benefit of Zaitoon, and itis 
not for the alienee to prove that there. 
were other hand-notes* than those in suit, ° 
but for those who contest the transaction 
to complete the links in the chain of 
evidence. And the whole’ of the defence 
on this point isin my opinion exceedingly 
doubtful. The plaintiffs’ witness No. 1, the 
cashier of the Bank, says that he used to 
advance money when promissory notes or- 
bonds were sent to him, but that he used 


mot to receive slips by way of orders for 


money. The witness No. 4 forthe defence 


who professes to-have taken those slips — 


to the Kank, admits that no receipt or 
signature for the money was taken from 
him. Similarly the witness No.5 for the 
defence who also professes to have drawn ' 
money in this way and for this purpose, 
admits that he gave no receipt. Bat in- 
the present case we find that for each 
item there is not only a promissory note, : 
but also a receipt. Oonsequently if: the 
defence evidence is believed, it is clear’ 
enough that any money taken for the 
benefit ci Zaitoon was not the money 
which is the subject matter of this suit, 
On the evidence-aleo it is doubtful whether 


. the period cf Bsrhamdeo Singh's connec-. 
‘tion with Zaitoon at all corresponded with 
‘the period of the debts in suit. These debts 


were incurred between 1911 and 1915; but 
the combined effect of the evidence of 
Zaitoon and the witness No.5 who was in 
her service, would show that the connec- 
tion between Zaitoon and Barhamdeo had | 
ceased long before the debts were incur- 
‘red, While the evidence seems sufficiently ` 
to show that Barhamdeo Singh had at some 
time kept a mistress Zaitoon, it does not in 
my opinion prove either that-he borrowed 
money from. the Bank or that there was any 
connection between such borrowings, if 
any,and thedebts with which this case is 


‘concerned, And itis difficult to understand 


why Ambika Singh and Jadunandan 
Singh should have joined in the mortgage 
if the money had been borrowed for the 
immoral purposes .of Barhamdeo Singh; 


and it is significant that Jadunandan 
‘Singh whomust have known the facts 


t 


(1) 17 Ind. Cas. 729;17 O. W. N. 124; 25M. L. J. 


. 
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does not give evidence, In my opinion. 


ae is no substance in this part of the ap- 
peal. 

There remains now the third and themost 
important point in the case, namely, as to 
that part of the debt which represents sub- 
sequent advances for the contracting busi- 
ness,amounting to Rs. 3,189. Tne conten- 
tion on behalf of the appellants is that 
‘there was no necessity for thisloan and no 
benefit to the family; that no enquiry into 
thenature of the business was made by 
the Bank and that it has not been proved 
that the borrowing was the borrowingof a 
‘prudent manager. Oa behalf of the ree- 
pondents reliance was placsd on the re- 
cital in the mortgage bond to which IJ 
have already referred and on the fact that it 
was executed by the three adult members 
of the family; and it was contended on the 
authority of Balvantrav Santaram v. Babaji 
(2) that when both branches of the family 
were thus represented, the mortgagee 
might reasonably suppose that a transaction 
entered into by them and apparently 
necessary for the common interest was 
really necessary. But this in itself will not 
supply the place of proof. of benefit to 
the family. Reliance was also placed 
on Ex.3, an extract from the cash book of 
the District Board of Saran, which shows 
that on the 3lst of March, 1912, Barham- 
deo Singh was paid asum of Rs. 751-150 
for constructing a well at Sonepur; and it 
wa3 argued thatthis business, being a con- 
tracting business withthe District Board, 
‘was not speculative in character. It was 
also contended that this is not a caseof 
Starting a new business, because the 
, business wasin existence for some time 
bafore the mortgage bond was executed. 
Reliance was placed on the decision of 
this Court in Sheotahal Singa v. Arjun 
‘Das (3) and on two decisions of the Allah- 
abad High Oourt, Mahabir Prasad Misir 
v. Amla Prasad Rai (4) and following it, 
Gopal Bhagat v. Raghubir Ram (3) the 
last twocases as showing that where there 
exists a family business which is carried on 
bona fide for the benefitofthe family and 
“with the assent of all the aduls members, 
whether the business is ancestral or not, it 
is within the competence of the manager to 
borrow money from time to timefor the 
purpose of the business; and the lender ‘is 


(2) 8 B. 602. 
_(3):56 Ind, Cas, 879; 1 P. L. T. 136; (1920) Pat. 155. 

(4) 79 Ind. Cas. 517; 46 A. 364; 22 A. L. J. 295; 
A. I. R. 1924 All. 379: L. R, 5 A, 264 Civ. 

(5) 98 Ind. Oas. 651 
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each advance that may be made. On the 
other hand, Mahabir Prasad’s case: (4) has 
been considered in a later case, Inspestor 


Singh v, Kharak Singh (6) and has practic- 


ally been dissented from. Their Lordships 
in that case relied upon Sanyasi Charan’ 
Mandal, V. Krishnadhan Banerji 
(7) decided by the Judicial Oommittee 
and not referred to in the earlier decision 
and expressed themselves against | the 
authority of a karta of a family to bind the 


‘minor members by starting a new business 


—thus adopting a view for which Sanyasi 
Charan's case (7) is a clear authority. In 
that case the family was apparently a trad- 
ing family; buta new business had been 
started and their Lordships accepted the 
views of the Courts below asto the in- 
ability of a karta toimpose on the minor 
co-parceners the risk and liability of a new 
business started by himself and other 
adult members. On the point of principle it 
makes no difference whether the. mortgage 
transaction is entered into by the karta 
alone or by all the adult members of the 
family so far asthe power to bind the in- 
terests of the minor members is concerned. 
The decision in Sheotahal Singh's case (3) 
was considered by Das, J., whose decision 
it was,in Ram Chandra Singh v. Jang Baha- 
dur Singh (8) where his Lordship explain- 
ed the decision and made it clear that the 
manager ofa joint family had no authori- 
ty to dispose of any portion of the joint 
family property in order to enable him to 
embark on speculative transactions and 
observed: “It is one thing to say that a 
manager of a joint Hindu family has 
complete power to enter into business 


‘transactions, where the particular business 


is part of the ancestral joint family pro- 
perty; it is another thing to say that he. 
has-power to enter into speculative ‘trans- 
actions. I still adhere to the opinion 
which I expressed in that case that the 
test is not whether benefit was bound 
to accrueto the joint family; but it is 
still necessary for the mortgagee to show 
that the transaction was one into which a 
prudent owner would entér; and as soon as 

a A : 


(6) 112 Ind. Cas. 881; 26 A. L.-J. 577; A, I R. 
1928 All. 403; 50 A. 776. Mi ken 3 

(7) 67 Ind. Cas. 124; 49 O. 560; 30 M. L. T. 228; 
20°A..L. J.409; 24 Bom. L. R. 760; 35 0. L. J. 498: 
43 M. L. J. 41; (1922) M W. N. 364; 26:0. W. N.. 
954: 16 L. W.536; A. I R. 1922 P: O. 237; 49 L A. 
108 (P. 0). y ON 

(8) 90 Ind. Cas. 553; 5.Pat. 198; 7 P. L. T. 52; A. 
I. R, 1926 Pat. 17; (1926) Pat, 70. `- n 
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this test is laid down we must hold that 
itis. not in the power ofthe karta of a 
joint family to bind the joint family >y 
‘entering into speculative transactions. -n 
my opinion, the _ question of benefit must 
. be determined by reference to the natuce 
of the transaction, and not by reference 
.to the result thereof.” This makes it 
necessary to examine the evidence that 
the plaintifs have given as to the nature 
of the business for which this money was 
‘taken in order that it may be ascertained 
whether the borrowingwas the act of a 
prudent manager or not. That the venture 
has turned out disastrously -would appear 
from the fact that none of the ‘advanes 
was repaid and that the debt has risen so 
over twenty thousand rupees. But, apert 
-from that, the evidence as to the naturexf 
the business is most meagre. The mortg- 
-gors are a family of small zemindars ard 
not a trading family. The recitals in tae 
bond do not carry the plaintiff very far k=- 
‘causeit has been held by the Judicial 
Committee in Brij Lal v, Inda Kunwar 8) 
that recitals in mortgages of deeds of sae 
- with regard to the existenceof legal nece- 
sity for an alienation aré not of themselv=s 
evidence of such necessity without sub- 
stantiation by evidence aliunde. It cannet, 
therefore, on the recitals alone, be hed 
even thatthe business was a contracting 
business. And still less can it be held on 
the solitary evidence of Ex. 3 that the buci- 
ness was confined to contracts with tie 
District Board of Saran which it might >e 
argued, would be reasonably safe. Tae 
plaintiffs’ evidence is of the vaguest pcs- 
sible character. The . principal witnecs, 
the cashier of the Bank, says that the thr=e 
executants of the bond used to do contract 
work and the loans in suit “were taken for 
thika, etc. They took money from tae 
Bank and said that it was for thika, etz, 


that is, for some other things also which I` 


do not know specifically”, And in cros- 
examination he says that he does not kncw 
where Barhamdeo Singh used, to taze 
thika and from whom and of what things. 
Reliance was placed by the respondents en 
the evidence of the scribe of the bom, 
' Kuldip Sahai, who said that money was 
taken for doing thika work and that he was 
told this by the executants atthe time >of 
‘the execution of the deed. Buthe admits 
that he hadno concern with any contrect 


(9) 23 Ind. Oas., 715; 36 A. 187; 26 M., L. J. 4:2; 


18 0. W. N. 649; 12 A. L. J. 495; 19 0, D, J. 429: 


(1914). M. W. N. 405; 15 M. L. T. 395; 16 Bom. L. R. 
352; 1 L. W. 794 (P, ©). wa 
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work of Barhamdeo Singh and had not 


.geen it. The third witness for the plaint- 


iffs, Syed Ali Abbas, says that Barhamdeo 
Singh used todo thika work, but he can- 
not say in what department; but he had . 


‘taken thika of the cattle market of Sonepur 
fair and opened an arhat for flour and ghee 
-in the year of the mortgage bond and for - 


these purposes he executed the mortgage 
bond. This witness may not be altoge- . 
ther reliable, but he is the plaintiffs’ 
own witness and this is his state- 
ment in examination-in-chief. Now a 
contract for the cattle market at Sonepur 


and the opening of an’ arhat for flour and ' 


ghee would certainly be business of a 
speculative character; and it would be | 


impossible to hold that the family property 


could be bound by loans taken for any such 
purposes as these. As to the business, 


not being a new business, there is no- 


thing to show when it originated 
or that it had any existence before the - 
loans in suit were taken. The burden of 


proof being on the plaintiffs, it seems-to me | 


that he has failed to discharge that burden 
and to show that the contracting of this 


debt; so far as Rs. 3,189 is concerned, was ` 


the act of a prudent manager and, to that 


extent I think, that the suit must fail. 


The Subordinate Judge is of Opinion that 
it would appear from the depositions of 
defence witnesses Nos. 7 and 8 that defend- 
ant No. 4 was not born at the date of 


the execution of the bond and that it is 


doubtful if défendant No. 3 was born then. 
This was‘ no partof the plaintiffs’ case and 
no issue was franed on the point and the 
evidence of these two witnesses does not 
support the conclusion drawn by the trial 
Court and in any case is too vague to be a .. 
basis of a decision. The point does not . 
arise. , 

No argument was advanced to us on the 
question of the rate of interest. 

The result is that the appeal must be 
decreed in part and the decree ofthe Sub- ' 
ordinate Judge modified. There will be 
the usual mortgage decree for Rs. 4,495 13-4 
with interest at the bond :rate down to the | 
expiry of the period of grace fixed- by the . 
trial Court and thereafter at six per cent. per 
annum, As both parties have been partially 


successfulin the appeal, there will be no 7 


costs of this Court. Inthe trial Court the 
plaintiffs will get proportionate costs. 
Chatterji, J.—I agree. As to the 
immoral nature of the antecedent --debt, it 
is settled law. that there must be definite. 
evidence to connect the debt with immorali- - 
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ty. Evidence of general immorality which 
has been adduced in this case during- some 
particular period of time is not sufficient in 


my opinion to show thatthe debt in ques- 


tion or any part thereof’ was tainted with 
immorality. It is essential to take care that 


the decision of the Court should rest not 


upon mere suspicion, but upon legal 
grounds established on legal testimony, 
Applying this test,it will be clear that the 
appellants have failed to prove that any 
part of the debt is tainted with immorality. 
I may add that the execution of the bond 
not merely by Barhamdeo Singh who is 
charged with immorality but also by his 
elder brother Ambika and his nephew 
Jadunandan contra-indicates the suggestion 
that the antecedent debtsinrespect of which 
the bond in suit was executed had been 
contracted for immoral purpose. 

As regards the subsequent advances the 
onus is on the plaintiff to prove that those 
were contracted for family necessities or 
for the benefit of the minors so as to be 
binding on them. Thelearned Subordinate 
Judge has observed, “Defendant No. 4 was 
not born at the time of the execution of 
the bond in suit, he being only 10 or Il 
years old, and is not competent to challenge 
the necessity for the document,” 

As regards the defendant No. 3 he says, 

“It is doubtful whether the minor had 
comé into existence at the time of thé 
execution of the bond in suit. There is 
no allegation in the plaint that the 
minors were not boro at the date 
of the transaction in suit. On the other 
hand, it is stated in para. 7 of it that 
the loan was taken for the benefit of the 
members of the joint family and for 
legal necessity; and, therefore,all the defend- 

ants are liable to re-pay the loan, principal 
with interest." 

Therefore, the plaintiffs’ case is that the 
minor defendants are liable not because 


_ they werenot born but because the loan was 


AN 


for their benefit and for legal necessity. 


_' The point decided did not arise on the 


pleadings and the learned Subordinate 


` Judge was not justified in discussing this 


point and coming to a decision on it. Evi- 
dently he relied on the statement of defend- 
ants’ witness that defendant No. 4, Moti 
Singh, is 13 or 14 years oldand defendant 
No. 3, Biswanath, is aged 10 or 11. But it 
is to be borne i in mind that inthis appeal 
Moti Singh has been brought on the record 
as a major-respondent, Therefore, it is clear 
that the witness made the statement as 
regards age under misapprehension and no 


Lah 
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reliance ought to be. placed on the 
opinion of a witness likethis as regards 
age. 
“The plaintiffs’ cdse is that the loans were 
taken for thika (contract) business. There 
is no allegation in the plaint that this was 
ancestral business. There is also no evi- 
dences when this alleged business was 
started. The earliest loan taken was of 
September, 1911 ona pro-note, The District 
Board cash book for the month of March, 
1912, shows a certain payment-to defendant’ 
Barhamdeo of Rs, 751 15-0 in that month. 
Thus the business is not shown to have 
been started before September, 1911. There 
is, as I have said, no allegation that the 
minors were not born when the business 
was started It has been held in Inspector 
Singh v. Kharak Singh (6) that it is not 
open tothe father to raise money on the 
security of the family property in order to 
start a new buisness, even if . the new 
business is likely to bring large profit to 
himself or through himself to his sons. 
The defendants are zemindars and do not 
belong to any trading family; and the 
question whether it is in the power of the 
karta of a family to bind other members by 
entering into a transaction must be deter- 
mined byreference to the nature of the 
transaction as held in the case of Kam Chan- 
dra Singh v. Jang Bahadur Singh (8), I am 
satisfied that the adult members could not 
inthe present case incur the liability so as 
to bind the minors. There is no satis- 
factory evidence that the loans were taken 
for the thika business. The evidence of 
P. W. No. 3, Syed Ali Abbas, may ‘be 
referred to in this connection. He states. 

“Barhamdeo Singh used to do thika 
work—can’t say of what department. But 
he had taken thika of the cattle market of 
Sonepur fair and he opened an arhat for 
flour and ghee, “in the year of the above 
deed and for these purpéses he executed the . 
above deed (mortgage bond),” 

All this business seems to be. of a 
speculative character and certaintly a karta, 


‘in my opinion, cannot bind the minors by 


entering into a new venture of such a 
character. I think, therefore, that the 
plaintifi’s suit must fail as to the sub- 
sequent advances. 

A Decree modified, 


“410. 


PATNA HIGH COURT. 
First Orvin APPBAL No 26 or 1227. 
ie March 20, 1929.. ; 
Present:—Sir Courtney-Terrell K7,. Chief 
'Justice'and Mr Justice Macpherson, 
Rai DALIP NARAYAN SINGH 
BAHADUR AND ANOTHER— PLAINTIFFS 
| APPELLANTS ; 
i VETSUS oe 
Musammat Bibi SHARFUNIB8SA AND 
OTAERS—DEFENDANTS-—~RESPONDESTS, ` ` 
' Usurious Loans Act (X of 1918), s. 3—Interest, 
when excessive—Power of Court to reduce rate of 


interest. 

The rate of interest charged depends zpon the 
circumstances, the security offered and so or, and no 
' fixed rate of interest -can be specified =s being 
reasonable or fair in all cases. [p. 410, col. 4.] 

A rate of 15 per cent. interest, by itsel£ cannot 
. bə treated as excessive and eannot be reduced 
where there is no evidence which would ustify a 
finding that the nature of the transactic is un- 


f 


fair either asan inference from the rate of interest. 


or from other circumstances in the case, [ibed.] 


First civil appeal against the decision of 
the Subordinate Judge, Monghyr, deted the 
6th of December, 1926. | 

Messrs. N. C, Sinha, M. Niamatulleh and 
Bindeshwart Prasad, for the Appel- 
gen Jagannath Prasad, Ahmadi Reza, 
Ram Prasad and D.C. Varma; for tte Res- 


ents. 

oe ‘JUDGMENT. — a, 

Courtney-Terrell, Ce J.-THis is an 
. appeal from a decision of the Subordinate 
Judge of Monghyr in which he decreed a 
suit based upon a mortgage bond dated the 
93rd April, 1922, by which the defsndant 
No. 1 mortgaged her interest in certain pro- 
perty tothe appellent. The Subo-dinate 
Judge has decreed the appellant's suit on 
the mortgage bond but has reducsd the 
-fate of interest from the stipulated zate of 
15 per cent. compound interest with yearly 
rests to 12 per cent, compound interest with 
yearly rests and the only point raised on 
this appeal is the question as to whether in 
the circumstances the Subordinate Judge 
was justified in 80 reducing .the rate of in- 
terest. To the suit a subsequent Mort- 
gagee cf the equity of redemption of the 
mortgage sued upon has been.made a party 
'and be also appears as a respondent In this 
appeal and asks that the decision þf the 
Subordinate Judgereducing the rate of in- 
terest be maintained. - a 
_ The circumstances are governed by s. 3 
'. af the Usurious Loans Act of 1918 end in 
order: for ` the Subordinate Judge ta apply 


the section and reduce the amount of the | 


interest stipulated in the bond it. was 
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necessary for him to find that the interest 


-Stipulated for was excessive and further — 
‘that the transaction was as between the 


parties substantially unfair. In dealin 
with this question of the reduction of the 
interest the Subordinate Judge first said “In 
my opinion the plaintiff's claim for interest 
for such a large sum appears to be ex- 


-cessive and I allow interest at ].per cent. 


per mensem compounded yearly.” 

Now it would appear that certain books - 
of the plaintiff were produced in the course 
of the trial which showed that on other 
occasions and to other persons he had lent 
money at rates. of interest lower than that 
stipulated for in this bond but the circum- ` 
stances of these loans have not been des- 


cribed in the course of the evidence and ` 


their nature is not revealed. Itis further -> 
said that the capital sum secured by the. 
mortgage bond was for the purpose of ° 


-re-paying to the appellant debts which had 


been incurred by the defendant to the ap- 
pellant upon former loan transactions 
which transactions appear to have been 
unsecured and in which the rate of interest 
was substantially higher than the rate’ of 


“Interest charged under the mortgage bond. 


it may, well be that inthe earlier transac- 
tions where the loans where unsecured that 
even a higher rate of interest than that - 
provided by the mortgage bond. may have 


- been justified and the fact that the loan in 


respect of which this suit was brought was 
secured by mortgage accounts for an actual 
reduction in the rateofinterest charged. 
Now it isa common thing in India for rates 
of interest to be charged upon secured loan 
amounting tol percent. per month and in - 
some circumstances even going as high as 
2 per cent. per month, What rate of in- 
terest ischarged depends upon the circum- 
stances, the security offered and so on, and 

no fixedrate of interest can be specified ‘as ` 
being .reasonable or fair in all cases. The 
burden is on the defendantsto show that 
the rate of interest is excessive and I have 
some diffisulty in seeing that as between ' 
12 per cent. and 15 per cent. that the rate 
of interest alone can indicate that it was ex- 
cessive and there is no evidence which can: 
be referred to by the respondent which 
would justify any finding even if it had 
been come to by the Subordinate Judge; 
that the nature of the trangaction was unfair 
either as an inference from the rate of in- 
terest -or from other circumstances in the 
case. Therefore, in my view the action of. 
the Subordinate Judge in reducing the rate 
of interest cannot .be justified. Moreover, | 
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he appears to have justified his redustion to 
himself by stating that the estate of which 
the mortgaged property formed part was 
notoriously heavily involved in debt that, 
therefore, he was justified in giving relief 
to the other creditors of the estate and that 
by reducing the rate of interest ha would 
affect beneficially other creditors of the 
estate. To my mind that wasa criterion 
which should not have been applied and 
which had nothing to do with the case. 
Accordingly in my view the decree of the 
Subordinate Judge should be modified and 
the rate of interest should be restord to 15 
per cent. The appellant will be granted 
a decree for Rs. 21, 625 with the bond rate 
of interest, that is, 15 per cent. compound 
interest with yearly rests up to the 6th 
June, 1927, and thereafter the principal 
together with the interest which has accrued 
up to that date will as a lumpsum bear in- 
terest at 6 per cent. per annum up to the 
. date of re-payment. The only one of the 
defendants who has substantially contested 
this appeal is the Maharaja of Gidhaur, 
defendant No. 3,and he will pay the costs 
of this appeal with interest at 6 per cent. 
up to the date of realisation and Rs, 147 as 
the costs of thelower Court. 
Macpherson, J.—I agree. 
A. Decree modified, 


PATNA HIGH COURT. 
CixovuiT Covgt, Ourrack. 
APPEAL From APPELLATE ORDER No. 10 
oF 1928. 

December 6, 1928, 
Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
JAGANNATH DAS— DREOsER-HOLERR—- 

APPELLANT 
; VvETSUS < 
OHAMU RAGHUNATH KHUNTIA— 
J UDU MENT- DEBLOR—R&spoNnvenT, 

Civil Procedure Code (Act V 
O0. XXI, r. 17 (2)-—Amendment of application for 
oe after decree has become barred, competency 
of. 
An application for amendment of a vending 
application for execution by the substitution of 
other properties in the list of properties sought to 
be proceeded against in execution, cannot be enter- 
tained after the decree sought tobe executed has 
become barred by limitation, [p. 413, col. 2.] 

Asgar Ali v. Troilokya Nath Ghose (4) and 
Hayatunnessa Chowdhurant v. Achia Khatun (5), 
followed. 

Gnanendra Kumar Rai Chowdhury v. Shayama 
Sunderjeu (1), not followed. i 
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of 1908), s. 48,. 
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Bishundeo Sahu Y. Mahadeo Prasad Sahu (2) and 
a Prasad v. Ram Bahadur (3), distingu- 
isned, 

Appeal froman order of the District 
‘Judge, Cuttack, dated the 20th January, 
1928, confirming that of the Subordinate 
Judge of Outtack, dated the Ist August, 
1927. 

Mr. B. K. Ray, for the Appellant. 

Mr. B. N. Das, for the Respondent. 

` JUDGMENT. 

Yulwant Sahay,J.—The only ques- 
tion for decision is whether an application 
for amendment of a pending application. 
for execution could be éntertained after 
the decree had become barred by limitation. 
The decree under execution was a money - 
decree passed onthe 18th February, 1915. 
After various applications for execution 
the last application was made on the 
14th January, 1927. and the prayer was to 
proceed by attachment and sale of certain’ 
moveable properties belonging to the 
moveables were 
found and on the Ist August, 1927, an ap- 
plication was made giving a list of the 
immoveable properties sought to be pro- 
ceeded against and praying that the origi- 
nal application might be amended and 
the properties given inthe list might be 
proceeded against. l 

The learned Subordinate Judge held that 
the amendment could not be allowed and 


‘the properties set out in the list could 


not be proceeded against as the decree had 
become barred by twelve years limitation 
on the 18th February, 1927. oe 

The learned District Judge on appeal 
hasaffirmei the order of the Subordinate. 
Judge. 

It is contended by the appellant that the 
view taken by the Courts below was wrong 
and reliance is placed upon Gnanendra 
Kumar Rai Chowdhury v. ShayamaSunder- 
jeu (1) and upon two decisions of the Patna 
High Court in Bishundeo Sahu v. Mahadeo 
Prasad Sahu (2) and Ram Sumran Prasad v, 

"Ram Bahadur (3). On behalf of the res- 
pondent reference is made to the Full 
Bench decision of the Oaleutta High Court 
inAsgar Ali v. Troilokya Nath Ghose (4) and 
Hayatunnessa Chowdhurani v, Achia Khatun 
(5)and it is contended that thetwo Patna 


(1) 44 Ind. Oas. 553; 27 O. L. J. 398; 22 O, W.N. 
540 


(2) 10 Ind. Cas. 895; 8 P. L. T. 771; 6 Pat. 274; A. 
I. R. 1927 Pat. 223. l 

(3) 71 Ind. Cas, 741; 4 P. L. T. 99; (1923) Pat. 61; : 
A. I. R. 1923 Pat. 224: 2 Pat, 328. 

(4) 17 0. 631 
(5) 74 Ind. Cas. 1017, 50 0, 743; A, I. R, 1924 Oal. 
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cases of Bishundeo Sahu v, Mahadeo Prasad 
Sahu (2) and RamSumran Prasad v. Ram 
Bahadur (3) do not lay down’ the prcposi- 
tion contended for by the appellant. In 
my opinion the respondent's contention is 
sound and the decisions of the Courts 
below are correct, | 

Gnanendra Kumar Rai Chowdhury v. 
Shayama Sunderjeu (1) was a cass in 
which arent decree was passed or the 
28th November, 1911, and the execution 
was applied for on the 23rd November, 
1914, Oertain properties were set out in 
the list annexed to the execution pesition 
but it was discovered that execution zould 
not proceed against those properties: and 


on the lth January, 1915, an application. 


was made by the decree holder with a 
prayer to accept a further list of tha pro- 
perties and to proceed’ against those pro- 
perties, It was held by Teunon and 
Newbould, JJ. that the list should be 
taken asa part of the original application 
under the provisions of O, XXI, r. 17 (2) 
of the Code, or if a fresh application 
were at all necessary that that application 
should be treated as one made in continu- 
ance of the application first presented on 
the 23rd November, 1914. The quastion 
that the application of the 14th January, 
1915, was filed after the decree had be- 
come barred by limitation was nof con- 
sidered at all and if this decision be held 
to be an authority that an applicaticn for 
amendmentofa pending application filed 
after the period of limitatian can be snter- 
tained this view is directly opposed so the 
decision ofthe Full Benchin Asgar Aliv, 
Troilokya Nath Ghose (4) to which no 
reference was made by the learned Judges. 

In Hayatunnessa Chowdhurani v. Achia 
Khatun (5) the facts were similar to tie fact 
of the present case. Therealso an appli- 
cation was made in which certain pro- 
perties were mentioned against which the 
decree-holder wanted to proceed. 3ubse- 
quently he put in a petition asking for 
permission to be allowed to add several 
other properties to the list given in his 
original application. This was after the 
period of limitation had expired and it 
was held that the decree-holder cotld not 
beallowed to do go. The Full Benca deci- 
sion in Asgar Ali v. Troilokya Nath Ghose 
(4) was followed and the learned -udges 
refused to follow Gnanendra Kumar Rai 
Chowdhury v. Shayama Sunderjex (1) 
which they said arose under different cir- 
cumstances but which really was ccntrary 
te the decision in the Full Bench cae, 
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As regards the two Patna decisions in 
Bishundeo Sahu v. Mahadeo Prasad Sahu 
(2) and Ram Sumran Prasad v. Ram 
Bahadur (3) to both of which I was a 
party, I am of opinion that these cases do 
not support the contention of the appel- 
lant. In Bishundeco Sahu v. Mahadeo Prasad 
Sahu (2) the decree under execution was 
a rent decree passed on the 3lst May, 1921. 
An application was made for execution 
on the 7th June, 1923, which was dis- 
missed. A second application was made 
onthe 30th May, 1924, in which five plots 
of land were sought to be attached and 
sold.’ This application was dismissed for 
default on the 23rd September, 1924, but 
was restored on the 6th December, 1924, and 
15th May, 1925, was fixed for sale. Six 
days before the date fixed for sale, namely, 


‘on the 9th May, 1925, afclaim case filed by 


athird person was allowed and the execu- 
tion case was dismissed. Thereafter an 
application was made on the: 8th June, 
1975, praying for continuance of the origi- 
nalapplication which had been dismissed 
onthe 9th May, 1925, and givinga list of 
other properties against which the decree- 
holder wanted the Oourt to proceed. It 
was conceded by the learned Advocate for 
the judgment-debtor in that case that 
if this application of the 8th June, 1925, 
giving afresh list of the properties had 
been filed before the 15th May, 1925, the 
date fixed for sale, it could have been 
entertained and the original application 


' could have been amended and execution 


could have proceeded against those addi- - 
tional properties. Havingregard to the 
fact that this point was conceded by the 
learned Advocate for the judgment-debtor, 
the question whether the amendment 
could be allowed after the period of limi- 
tation was not considered at all and all 
that was considered was whether there 
were sufficient reasons for the decree- 
holder not taking any steps for giving fresh 
properties between the Yth May, 1925, 
when the claim case was allowed and the 


.15th May, 1925, the date fixed for sale and 


it was held that the application made 
onthe 8th June, 1925, was made with 
due diligence and ought to have been 
allowed. The question raised in the pre- 
gent case was not raised and desided in 
that case. . | 

In Ram Sumran Prasad v. Ram Bahadur 
(3) the decision proceeded upon the view 
that there was -no provision of law which 
prevented a Oourt from entertaining con- 
current applications for execution of the 
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Bame decree, The decree under execution 
in that case was made in ]915,and the ap- 
plication for execution was made within a 
year, namely, on the 20th May, 1915. 
Some property belonging to the judgment- 
debtors was sold leaving a balance under 
the decree still due. There were applica- 
tions filed for setting aside the sale and 
those applications were pending and the 
sale had not been confirmed. In the 

meantime on the llth July, 1922, the 
` decree-holders filed a petition stating 
that they had learnt that an amount 
of money realised upon: a decree in 
favour of the judgment-debtors was in 
deposit in the Court. of the Subordinate 
Judge and praying that this sum might be 
attached and paid to the decree-holder in 
satisfaction oftheir debt. The Subordi- 
nate Judge rejected this application on 
the ground that a previous application for 
execution was still pending, It was held 
that the pendency of one application for 
execution did not debar the decree-holder 
from presenting another application and 
that two simultaneous executions could 
proceed atthe same time. Mullick, J., in 


the course of the judgment observed “If, 


then, it is open to the decree-holder to file 
afresh application, I see no reason why 
the Gourt cannot allow the amendment of 
the application already filed, while the 
execution case is still pending, by the addi- 
tion of other properties to thelist of pro- 
perties sought to be attached.” 

Reliance is placed by the learned Advo- 
cate for the appellant upon this observa- 
tion of Mullick, J. This, however, in no 
way goes to the length of holding that 
the second application for amendment 
could be entertained even if filed beyond 
the period of limitation. It proceeded on 
the assumption that on the date the 
application for amendment had beer made, 
a fresh application for execution could 
have been entertained implying thereby 
that the decree was still subsisting and 
had not been barred by limitation. It 
is contended that the fact that a previous 
application for execution was pending in 
which an amendment was sought to be 
made showed that the decree was still sub- 
. sisting and had not been barred; but this 
in my opinion does not entitle the decree- 
holderto apply to the Oourt to proceed 
against the other properties and the prin- 


ciple upon which amendments of pending. 


execution petitions are allowed is in my 
opinion based upon the fact that a sub- 
ptantive application for execution could 
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have been entertained on thé date thé 
application for amendment was filed. I 
am of opinion that an application fot 
amendment of a pending application fot 
execution made after the decree sought to 
be executed had become barred by limita- 
tion cannot be entertained and the view 
taken by the Courts below was correct. - 
This appeal is dismissed with costs. 


Macpherson, J.—1 agree. 


A. Appeal dismissed, 


PATNA HIGH COURT. 
FULL BENCH. l 
CRIMINAL REVISION APPLICATION., ` 
August 15, 1929, 
Present:—Sir Courtney-Terrell, KT., 
Chief Justice, Mr. Justice Dhavle and 
Mr. Justice James. 
BHARAT KISHORE LAL SINGH DEO— 
PETITIONER 
TETSUS 


JUDHISTIR MODAK—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), as. 4 (h), 
190, 202—‘Complaint’, essentials of-—Allegation made 
to executive officer for getting protection from 
offender, whether complaint—Magistrate receiving 
complaint, whether entitled to proceed on other 
sources—Omission to examine complainant, effect of 
~Alternatives mentioned in s. 190, whether mutually 
exclusive. 

The mere fact that a document in writing con- 
tains an allegation thata specific offence has been 
committed does not necessarily constitute that docu- 
ment a complaint. In order that it may amount to 
a complaint it is necessary that the allegation of 
the offence must be made with a view to action 
being taken against the offender for having com- 
mitted the specific offence alleged and it must 
further be made to a Magistrate in his judicial 
capacity so that he may exercise his power of 
taking cognisance of that offence and proceed in 
wih of it against the person accused. [p. 415, cols, 
l & 2. 

A document addressed to a Deputy Commis- 
sioner in his executive capacity in which an 
allegation of an offeace is made against a person 
merely with a view tc illustrate the conduct of that 
person and for taking measures to prevent the re- 
zen of such conduct is not a complaint. [p. 415, 
col. 2. 

The three alternatives upon which a Magistrate, 
may take cognisance under s, 190, Criminal Fro- 
cedure Code, cannot mutually be exclusive. [3bid.] 

A Magistrate before whom a complaint is made is 
not bound to take cognisance invariably on that 
complaint, He may proceed upon any other source 


3 


“= 


ond 
of information permitted by s.‘190, Crimin=l Pro- 
cedure Code and ss. 200 and 202 which im- 
poss upon .the Magistrate the duty of examining 
‘the complainant on oath are only applicable where 
the Magistrate proposes to take proceedings upon 
(ibid eee supplied by the compainant. 
102104. i i 
Jhuna Lal Sahu y. Emperor (1), overruled. 
- Omission to examine the complainant on cath is 
not an illegality but a mere irregularity wh—h will 
not. vitiate the trial unless substantial prejudme has 
been caused, [p. 416, col. 1.] ý 


Oriminal revision application against 
an order of the Deputy Commissioner, 
Manbhun, dated the 22nd May, 1929. 


Mr. S.M..Gupta, for the Petitioner. 

The Government Pleader and Messrs. S.C, 
Mazumdar and P. K. Sen, forthe Opposite 
Party. np 


JUDGMENT. 

Courtney-Terrell, C. Jd.—Th's is a 
petition in revision fur the quashmg of 
proceedings before the Deputy Oommis- 
sioner of Manbbum in acasein which one 
Bharat Kishore Lal Singh Deo has been 
" charged under ss, 506, 348 and 3&/oll, 
Indien Penal Code. The case has arrived at 
the stage at which the prosecution witnesses 
have been examined and cross-examined 
and it is submitted on behalf of the peti- 
tioner that an illegality in the proceedings 
has taken place which necessitates the 
setting aside of the proceedings and if 
necessary, the re-starting of the case. 
~ The circumstances under - which this 
prosecution arises ars as follows: It adpears 
that on ł6th April, 1929, one Juchistir 
Modak of Purulia petitioned the Leputy 
Commissioner of Manbhum who 5 the 
‘District Magistrate and .asked for his pro- 
_ tection. It must be remembered that the 
‘Deputy Commissioner has executive as well 
as judicial functions. The petition ses forth 
the following circumstances: ` He said that 
one Babu Bharatlal’ Singh Deo .Behadur 
‘who isthe petitioner before us had lately 
come to the village -and was demending 
illegal payments from. the tenants and 
raiyats, He further said that the -retainers 
of the said Bharatlal Singh were oppress- 
ing the village and demanding these 
illegal payments and that:in parsicular 
they had demanded illegal paymente. from 
Judhistir’s uncle. That the - pet:tioner 
had information that all the village-s had 
combined with the person about whom he 
complained and had comitted mischief and 
that recently the retainers had surrounded 
‘thé house of his uncle armed witk lathis 
‘and declared that they would assault 
-whomever they would find out of the houee 
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and so the members of the family of 
Judhistir’s uncle were confined to the 
house and afraid to issue forth tolodge in- 
formation at the thana, and furthermore 
that it would. be impossible for them to 


_ prove the’ facts alleged against Bharatlal 


Singh Deo by reason of his oppressive 
conduct. Judhistir goes on to say that he 


: is afraid to go and lodge information at the 


thana in thestate of affairs and the con- 
cluding paragraph was. as follows: 

“Under the circumstances your peti- 
tioner’s uncle's family and their properties 
arein great danger and a speedy remedy 
is required to save their lives and pro- 
perties, so it is earnestly prayed that your 
Honour will be kind enough to enquire 
about the matter and save your petitioner's 
family from the difficulties they are put 
in 33 nea i 


The Deputy Commissioner made a note 
on this petition addressed to the Superin- 
tendent of Police of the Sadar circle request- 
ing him to ask the Divisional Inspector or & 
reliable officer to.enquire into this matter 
and it was signed by him as Deputy Oom- 
missioner. On 22nd, the Police furnished 
a report and the Deputy Commissioner 
‘opened an order-sheet and noted that he had 
read the Police report, had noted also that 
the petitioner before us had been threaten- 
ing the villagers with his gun and so he 
made an order suspending his license for 
arms and he issued a notice to inform him 
of these facts. Furthermore he called 
upon the petitioner to show cause why pro- 
ceedings should not be taken against him 
and why he should not be prosecuted 
a ss, 342, 348 and 354, Indian Penal 

ode ; 

The petitioner before us appeared before 
the Deputy, Commissioner and denied the 
allegations and said that the Police report 
was false and thereupon the Deputy Oom- 
missioner directed the Superintendent of 
Police to hold a further enquiry and to 
inform the villagers of his arrival and they 
should come with their camplaints if they 
had any, and noted further that if necessary 
he would depute a Magistrate to take cog- 
nizance of complaints on the spot. 

On 22nd May, he records that he has pe- 
rused the Police report and the memoran- 
dum of evidence recorded by the Superin- 
tendent of Police and that he was .satisfied 
that there was sufficient ground fer pro- 
secuting the petitioner ufder the sections 
mentioned, and he, therefore, directed a pro- - 
secution and issued a warrant with bail for 


his appearance on the following 6th Jung . 
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and directed the Government Pleader ` to 
appear for the prosecution. Accordingly 
the petitioner wás prosecuted and the 


matter has now arrived at the stage which 


I have mentioned at the beginning of my 
judgment, 


This petition in revision is. based on the : 
following arguments. It is said that the 


original petition addressed to the Deputy’ 
Commissioner by Judhistir Modak was a 
complaint. Further it is said that the 
Deputy Oommissioner must be taken to 
have taken cognizance of that complaint 


and to have sent the matter to the Police. 
for enquiry and,therefore, that the proceed- 


ings which have followed have been based 
upon theoriginal petition as acomplaint, and 
that inasmuch as Judhistir was not examin- 
ed on oath by the Deputy Commissioner as 
directed by s. 202, Criminal Procedure 
Code, the subsequent proceedings have been 
illegal. Further it is pointed out that 
under s. 202 the Magistrate when taking 
cognizance of a complaint must.not direct 
the complainant on oath. < 

The first point tobe considered in this 
case is whether the original petition was a 
complaint ornot,and in my view it was 
‘not a complaint. It is true that it? does 
make a statement of the fact which atrictly 
interpreted is a statement that the peti- 
tioner before us has committed .a specific 
offence, that is tosay, that with the aid of 
his retainers he has surrounded the house 
of Judhistir's uncleand put him in fear of 
issuing forth but the mere fact that a docu- 
ment in writing contains an allegation that 
a specific offence has been committed does 
not necessarily constitute that document a 
complaint. Thedefinition of a complaint 
‘is to be found in s. 4 (h), Oriminal Pro- 
cedure Code, and is as follows: 

“Complaint’ means the allegation made 
orally or in writing to a Magistrate with a 
view to his taking action, under this Oode, 
thatsome person, whether known or un- 
known has committed an offence,but it does 
not include the report of a Police Officer.” 

In my opinion, these words mean this. 
-First of all there must be an allegation of 
an offence, and it is true that the pstition 
in this case does contain that require- 
ment, but secondly, the allegation of the 
specific offence must be with a view to 


a Police enquiry unless he has first examined - 


action being taken under the Oode, that is. 


to say, action being taken for the prosecution 
of the offender for having committed the 
specific offence, and it must be made to the 


Magistrate in his. judicial.capacity, so that. 
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he may exercise. his power-of taking 
cognizance of that specific offence und 
proceed in respect of it against.the person 
accused. In this case, an examination of 
the petition shows clearly that the object of 
the petition was not that-the particular 
offence should be punished but rather the 
mention of the particular offence is put in 
with a view to illustrate the kind of conduct 
which the accused person is supposed to 
be following and against which kind of 
conduct the petitioner seeks protection. 
The whole tenor of the petition shows that 
what is supermost. in the mind of the 
petitioner is the anticipated conduct of the 
person whom be mentions and against that 
conduct he asked the Deputy Commissioner 
in his executive capacity to make enquiry 
and protect him against a repetition of 
such conduct. The Deputy Commissioner . 
treated it in that way and forthwith sent 
the Police to enquire into the matter and to 
see whether there was any basis for the 
anticipation of future trouble. When 
the Police made the enquiry they re- 
ported apparently not only that there 
was:.an anticipation of future trouble but 
that certain specific offences had been 
committed and when that matter was 
brought to the notice of the Magistrate,then 
he assumed his judicial capacity and acting . 
under his powers under s. 190, Criminal 
Procedure Oode, he took proceeding 


against the person against whom complaint 


has been made. 

An argument has been raised before us 
that in;considering s, 190, Oriminal Pro- 
cedure Oode, one should in fact treat the 
three alternatives upon which a Magistrate 
may take proceedings as being mutually 
exclusive, that is to say, that a Magistrate ° 
must be held in taking cognizance of an 
offence to have taken cognizance under 
some one of the alternatives to the ex- 
clusion of the others but that to my mind 
is not the construction at all. ; 

Furthermore, it is said that under.s, 202, 
Criminal Procedure Oode, in every case 
where a document in writing has been 
lodged, it is the duty of the Magistrate, to 
treat that as a complaint and to take cog- 
nizance invariably upon that and not upon 
any other source of information permitted by 
s, 190. Tomy mind that contention is also 


‘erroneous. Section 200. and s. 202 which 
impose upon the Magistrate the duty of 


examining the complainant on oath are only 
applicable where the Magistrate proposes 
to take proceedings upon the information 
supplied by the complainant, And. if he 
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intends to issue process upon that basis, 
then itis incumbent upon him to examine 


the complainant on oath, butnot otherwise, 
and indeed if the opposite were the rule a 


paralysis of business might take placa. A_ 


Magistrate may well be visited from time to 
time by persons who simply put befora him 
a document in writing alleging an cifence 
and it would bar the Magistrate from ever 
proceeding upon, for example, a simul- 
taneous Police report which had come to 
him from his own knowledge, and compel 
him to examine the complainant on oath. 
Mr. Gupta who has most ably arguec this 
case was frankly constrained to admit that a 
ridiculousstate of affairs might be brought 
- about, because if an individual long Enown 
to the Magistrate as a lodger of false com= 
plaints and a nuisance generally comes into 
his office and places before him a writing in 
which he asserts, for example, chat a 
murder had just been committed, the 
Magistrate would not be entitled tc send 
out Police to. enguire and appreherd the 
accused person, but he would be forced 
before he could do anything, to ezamine 
that complainant on oath and that if pro- 
ceedings were taken subsequently ignoring 
the original complainant and if such pro- 
ceedings were based upon a Police report, 
they would be wholly invalid because the 
original person who had first brougat the 
information in writing to the Magistrate 
had not been examined on oath. I think 
that the result of the application of ths argu- 
ment is sufficient to demonstrate Tis un- 
soundness. 
The first point, that is to say, as to whe- 
ther the original petition was a complaint 
or not, having been decided that would 
‘appear to dispose of the whole case, but 
there is a further point, Every High 
Court in India has held that the omission 
toexamine thecomplainant on oath ie in fact 
not an illegality butis an irregularity and 
being an irregularity the next question that 
arises is as to whether the petitioner has 
by reason of the irregularity been put to 
anv substantial injustice, In this case, 
Judhistir Modak who lodged the original 
petition was in fact examined as a witness 
` for the prosecution, He was examined in 
the presence of the present petitiorsr and 
he was cross-examined by the petitioner's 
legal adviser. Therefore, the petitioner 
cannot be said to have suffered any irjustice, 
‘In fact his grievance seems to be taat the 
complainant (if he be so called) was not ex- 
amined in his absence on oath and taat that 
defect is not cured by his having been ox- 
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amined in his presence on oath and having 
been cross-examined, 

In my opinion, therefore, the three points, 
that is to say, whether.there{was a complaint, 
whether in the circumstances in which the 
Magistrate took action it was necessary to 
examine the complainant onioath and thirdly, 
whether even if it had been a complaint 
and the Magistrate had declined to examine 
the complainant on oath must all be de- 


‘cided against the petitioner. 


In my view, no very profound question 
of law arises in the case but.] think it 
necessary to make some observations with 


‘regard to the case of Jhuna Lal Sahu v, 


Emperor (1). In that particular case, it is 
stated that the person who put in the 
original written petition did- not ask the 
Magistrate to takeany action in the way of 
summons or issue of warrants against the 
accused but desired only that a confidential 
enquiry be made by the Oriminal In- 
vestigation Department. The learned 
Judge held there. that the Magistrate 
might have been right in ordering an 
enquiry by the Criminal Investigation De- 
partment but on receipt of the result of 
the enquiry, the Magistrate should either 
have called upon the petitioner to lodge a 
furthercomplaint and examined him on oath 
or should have directed the Officer of the 
Oriminal Investigation Department to file 
a complaint. To my mind that view of 
the law is wrong. No further complaint 
was necessary. The Magistrate might 
quite properly have proceeded upon the 
Police report only and in my opinion the 
reasoning of that judgment is, with great 
respect to the learned Judges who decided 
it, erroneous. 

For the reasons which I have -stated, the 
petition, in my opinion, fails and should be 
rejected and the trial- of the petitioner 
should proceed from the point at which 
it has been left-for the purposes of this 
petition. 

BDhavie, J,-—I agree, 

x = Petition rejected, 


(1) 41 Ind. Cas. 1002; 2 P, L. J. 657; 2 P. L. W, 152; 


18 Gr. L. J. 890 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No, 57 oF 1926. 
May 2, 1929. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice and Justice Sir Alan Brcadway Kr, 
BALI RAM AND orabss—DEFENDANTS 
— À PPELL4NTS 
versus 
DAYA RAM AND orages-—-PLAINTIFFS 


— RESPONDENTS. 
‘Hindu Law —~Widow —Alienation-—Necessity-—Alien- 
ation for raising money for future maintenance, 
validity of. 
- It is a well recognised principle of Hindu Law 
that a permanent alienation of immoveable ‘property 
by a widow can be justified only on the ground of 
necessity and though necessity does not mean 
actual compulsion, it implies’ the kind of pressure 
which the law -recognises as serious and sufficient. 


A widow is justified in making an alienation of 
the immoveable property of her husband for her 
own maintenance, but she is not at liberty to 
anticipate wants by raising money in order to meet 
the expense of her future maintenance. 


` Nihal Singh v. Rajon (1), followed. 


Letters Patent Appeal against a decree 


of Mr. Justice Dalip Singh, passed in Oivil . 


Appeal No. 2750 of 1924 on lst February, 
1927, varying that of the District Judge, 
Hoshiarpur, dated the 24th July, 1924, (who 
reversed that of the Subordinate Judge, 
Second Olass, Hoshiarpur, dated the 27th 
June, 1923). 


Lala Badri Das,R B., and Mr. Fakir 


Chand, for the Appellants. ; 
Mr. N. C, Pandit, for the Raspond- 
ents, 


' JUDGMENT.—On the 17th May, 1917, 
Musammat Malan, the widow ofcne Ralla 
Ram, sold a garden which she had inherited 
from her husband, to Jai Dayal for Rs. 2,10), 
The plaintiffs, who are the collaterals of 
Ralla Ram, have brought the present action 
to impeach the alienation. on the ground 
of want of necessity. The learned District 
Judge holdsthat the widow required Rs, 
500 to defray the expenses of muklawa 
ceremony of her daughter, and that Rs. 720 
could be allowed to her for her maintenance 
for four years after the date of the aliena- 
tion. This conclusion has been upheld by 
Dalip Singh, J. on second appeal. 

In this appeal under cl. 10 of the Latters 
Patent we are asked to hold that the whole 
of the consideration for the. sale was re- 
quired for necessary purposes. Now, itis a 
well recognised. principle of the Hindu 
Law, by which the parties are admittedly 
governed, that a. permanent alienation of 
immoveable property by a widow can 
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be justified only on the ground of 
necessity, and though necessity does 
not mean actual compulsion, if im- 
plies the kind of pressure which the law 
recognises serious and sufficient. A widow 
is justified in making an alienation of.the 
immoveable property ‘of her husband.for 
her own maintenance, but it is clear that she 
is not at liberty to anticipate wants by rais- 
ing money in order to meet the expense of 
her future maintenance: Nihal Singh v. Rajon 
(1). Nowin the present case the learned 
District Judge has already allowed main- 
tenance forfour years and as admitted by 
the learned Counsel for the appellants the 
amount of expenseto be allowed in such 
cases must depend upon the circumstances of 
each case. 

. In view of the considered finding of the 
single Judge of this Oourt which endorses 
the conclusion of the learned District Judge, 
there is no adequate ground for interference 
by a Letters Patent Bench. The appeal is 
accordingly dismissed with costs. 

BL. Appeal dismissed. 
(1) 11 P. R. 1885. ; 


Cette 


LAHORE. HIGH COURT. 
OIVIL Revision Prrirron No. 181 oF 1929, 
May 15, 1929. 

. Present:--Mr. Justice Dalip Singh. 
Fm RAM DITTA MAL-RAM DHAN 
THROUGH RAM DITTA MAU—P uarntirr— 
PETITIONER 

| Versus. 

KESAR DAS AND anoraf#e—DsFEN DANT3-— 

RESPONDENTS. 

Acknowledgment—Promise to pay—Admissibility in 
evidence--Civil Procedure Code (Act V of 1908), 
s. 115—Revisien—Exclusion of evidence by error of 
law—Material irregularity. 

“Where by an error of law the Court excludes 
certain evidence from consideration, the evidence 
being the main evidence inthe case, there is 
such a material irregularity in the exercise of 
jurisdiction as may lay the judgment open to revi- 
sion. ‘ 

An unconditional acknowledgment implies‘a pro- 
mise to pay and such an acknowledgment if un- 
stamped can be admitted into evidence on payment 
of requisite penalty. 

Petition for revision of adecree of the 
Senior Subordinate Judge, Jhang, dated the 
15th November, 1928, affirming that of the 
Subordinate Judge, Third- Class, Chiniot, 
dated the 23rd July, 1928.. 

Mr. J. L. Kapur, for the-Petitioner, . - » 

Lala Mathra Das, for the Respond- 
ents. 
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JUDGMENT.—!In this case the plaint- 
iff sued for recovery of Rs. 460 principal 
and interest ona book account. He allegsd 
that the dezlings started on the 19th of 
August, 1919, and that on the 14th of 
August, 1924, the defendants struck a 
balance of Rs. 366-10-0 in his favour,that the 
amount carried interest at the rate of Re 1 
permensem and thatRs. 33-9-0 have been paid 
by the defendant and the balance was sull 
due. One defendant denied the claim of the 
plaintiff and the other defendant remaired 
absent. Issues were framed and it appear- 
ed that the balance had not been stamped 
at the time of execution. Tue Court, thee- 
fore, held that the entry was inadmissitle. 
It accordingly held that the suit was barred 
by limitation and dismissed the same with 
costs. On appeal the learned Senior Sub- 
ordinate Judge also held that the ensry 
being a mere acknowledgment was in- 
admissible in evidence and, therefore, cis- 
missed the appeal. 

The plaintiff has come in revision and a 
preliminary objection has been taken by 
the learned Counsel for the respondent taat 
no revision lies. No definite principle san 
be laid down on this point, but it seems to 
me that where by an error of Bw 
the Court excludes certain evidence 
from consideration, the evidence 
being the main evidence in the case, taen 
thereis such material irregularity in the 
exercise of jurisdiction as may lay the judg- 
ment open to revision. I, therefore, 
overrule the preliminary objection. 

Onthe merits, the acknowledgment is 

an unconditional one and, therefore, accord- 
ing to Mani Ramv. Rupchand (1), a Privy 
Council ruling, it implies a promise to 
pay. This being so, the entry woulo be 
admissible on payment of the requisite 
penalty. Counsel for the respondents-uzges 
that even if the entry were admitted, the 
acknowledgment would not extend limita- 
tion. as it was itself after limitation and, 
therefore, could not extend limitation, This 
point'will ba duly decided by the -curts 
below. 
. Ī accept the revision and remsnd the 
case back for disposal by the: trial Courts 
with reference to tha above remarks. No 
order as to costs. 


B, L.. Revision accepted; 
Mb. : Case remanad, 
(1) 330. 1047; 4 O. L. J. 94; 8 Bom. L. R. 01; 10 
0. W. N 874; 1M. L T. 199; 3 A. L. J. 525; 1E M. L, 
J. 200; 2 l 


N. L, R. 130; 33 I. A. 165 (P. O.) 


PURAN V. GHUNGAR. 


. right to graze 


\ 
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l LAHORE HIGH COURT. 
SEGOND OIvIL APPRAL No. 996 oF 1928, 
April 10, 1929. 
Present :-—Mr. Justice Johnstone. 
PURAN AND oTHERS— DEFENDANTS 
—APPELLANTS 
VETSUS 
GHUNGAR AND oTHers—PLAINTIFFS, 
DULO AND ota#EeRs—DEFENDaNTS— 


RESPONDENTS. 

Easement—Landlord and tenant—Acquisition of 
easement by tenant in proprietor's land. 

A tenant of a proprietors land cannot acquire 
an easement over other land belonging tothe pro- 
prietor, the presumption in such cases being that 
the possession or user is permissive. 


Udit Singh v. Kashi Ram (1) and Mani Chander 
eee v. Baikanta Nath Biswas (2), fol- 
owad. 


Second appeal from a deeree of the 
Addicional Judge, Kangra- at Doaramsala, 
dated the 13th January, 1925, reversing 
that of the Subordinate Judge, Third 
FA Kangra, dated the 9th August, 
927, 

Mr. Mehr Chand Mahajan, for the Appel- 
ants. < 

Mr. Guliu Ram, for the Respondents, . 

JUDGMENT.—Tais appeal was decid- 
ed ex parte by a single Bench of this 
Court on the 22nd Novəmber, 1928, but 
the ex parte decree was subsequently set 
aside. 

The respondents, who are occupancy 
tenants of defendants Nos. 1 to 9, sued for 
a permanent injunction to restrain them 
from preventing the respondents from 
grazing cattle on some 34 kanals of land, 
owned by the landlord appellants. The 
land is banjar qadim. The trial Oourt held 
that the respondents had failed to prove a 
on the suit land and 
dismissed the suit but the learned 
Additional District Judge granted the 
respondents a decree. although he was 
unable to hold that there was any express 
grant of the right to the respondents by 
the appellants or that any easement had 
been created. The omission of the ap- 
pellants to object hitherto cannot confer on 
the respondents aright of grazing cattle. 
A tenant of a proprietors land cannot 
acquire an easement over other land 
belonging to the proprietor—vide Udit 
Singh v. Kashi Ram (1) and Mant Chander 
Chuckerbutty v. Baikanta „Nath Biswas (2) 
and other similar authorities. The pre- 
sumption always is, in such contests as the 
present one, that possession or user is 

(1) 14 A. 185; A. WON. (1892) 38 (T, B.), 

(2) 280, 863; 9 O, W., N. 836, 
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permissive and the respondents made out 
no contrary case. It has been urged that, 
if the plea of long user fails, then the 
easement. should be regarded as one of 
necessity. There is no force in this con- 
tention. The respondents’ learned Counsel 
cited Diwan v.Jagta (3), butthat cage related 
toa single available road to a well and 
is notin point. 
Singh (4) and Piare Lal v. Ishq Lal (5) of 
‘any avail tothe respondents, for in those 
cases the user was not attributable to any 
permission. 

The respondents clearly had not acquir- 
ed an easement as of right, and the 
_ Various: considerations, of which the lower 
Appellate Court took notice in its judg- 
ment, should not have been allowed any 
weight, Iaccept the appeal, set aside the 
decree of the Additional District Judge 
and restore that of the trial Court, dis- 
Missing the suit. The appellants will 
get their : costs throughout. . 

R. L. Appeal accepted. 
1980 56 Ind, Cas, 728; 1 Lah. 206; 113 P. L, R. 


(4) 83 Ind. Cas. 538: A. I. R. 1993 Lah. 594. 
(5) 95 Ind. Oas. 269; A. I. R. 1926 Lah. 522, 





‘LAHORE HIGH COURT. 
MisORLLANEOUS, SEGOND OIvIL APPBAL No, 
1402 or 1928. 

December 21, 1928. 
_ Present :—Mr. Justice Dalip Singh. 
ARURA— SURETY —APPELLANIT 4 
- VETSUS 
HAVELI RAM—DEs0REE HOLDER AND 
. DEVI DAR— JUDGMENT DEBTOR 
RESPONDENTS. 

Execution of decree—Surety—Discharge of bail 
bond—Order refusing to discharge surety—Second 
appeal. 

There is no provision in the Code of Qivil Pro- 
cedure empowering an executing Court to discharge 
a surety of his bail bond. 


Ao order refusing to discharge a surety of his , 


bail bond is not open to second appeal. 
Ramanathan: Pillat-v. Deraiswami Ayyangar (1) 


and Chandulal Dalsukhram v. Jeshangbhat Chhotalal - 


(2), referred to. : 
Miscellaneous second appeal from an 
order of the District Judge, Sialkot, dated 
the 9th February, 1928 affirming that of 
the Subordinate Judge, Third Olass, Sialkot, 
dated the 3lst January, 1928. 
Lala Mool Chand, R. S. for the Appel- 
aot, - l | i - 
a Shamair Chand, for the Respond- 
ents, - : 


KAPARA SINGH 9, NARANJAN BINGE, 


Norare Bali Ram v. Bela 


alg 
JUDGMENT,—The surety applied to 


be discharged of his bail bond.” Both the © 
Courts below have refused to discharge the | 


surety. 


On second appeal a preliminary objec- ` 
tion has been taken that no second appeal ' 
It is also contended: that the Oourt : 


lies. 
had no power to discharge the surety be- 
cause there was no such provision in the 
Code and that while O. XXXVUII,r. 3, pro- 
vides for the case of a surety in case of 
arrest before judgment there is no such 
provision under the execution sections or 
Orders and Rules. The only ruling 1 have 
been able to find is Ramanathan Pillai v. 
Doraiswami Ayyangar (1). That seems to 
support the contention that there- is no 
appeal and that there. is no justification 


to discharge the surety. Chandulal Dal-. 


sukhram v, Jeshangbhai Chhotalal (2) has 
been cited by the Counsel for the appellant 
but that seems alsoto be against him and 
not in his favour. I have, therefore, no 


option but to dismiss the appeal with 
coste, 
R. L. Appeal dismissed. 


© (1) 55. Ind. Oas. 363; 43 M. 325; 38 M. L. J. 65; 11 


L. W. 45; (1920) M. W. N. 114; 27 M L.T. 207. , 
(2) 39 Ind. Cas. 88; 41 B. 402; 19 Bom, L.'R, 112. 
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LAHORE HIGH COURT. 
Seconp Crvin APPEAL No, 758 oF 1924. 
' May.6, 1929. , 2 ., 
Present :-—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justice Hilton. 
HAZARA SINGH—Praintivr— 
APPELLANT KA 
i = veTSUs 
NARANJAN SINGH AND oTHERE— 
DEFENDANT8-— RESPONDENTS, 


Contract Act (IX of 1872), s. 48—Persons interested 
in contract by “inheritance whether governed by 


8. 48. | l 
. Section 43, Contract Act, applies only where two or 


more persons have made a joint promise and does 
not apply where two or more persons have become 


jointly interested by inheritance in a contract made. 


by a single person. [p. 420, col. 2.] 
Second appeal from a decree of the 

Additional District Judge, Lahore, dated 

the 5th February, 1924, affirming that of 

the Subordinate Judge, Third Class, Kasur; 

District Lahore, dated the 19th July, 1923. 

. Mr. Jagannath Talwar, for the Appel- 


lant. 


Mr. L, C. Mehra, for the Respondents. 
JUDGMENT. A 
Hilton, J<On 23rd February, 1942, Vir 


Wa 
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Singh mortgaged 58 kanals of land without 
possession to Hazara Singh and Vir Sinzh, 
sons of Kharak Singh, for Rs. 1,400, zhe 
share of Hazara Singh being two-thirds 
and of Vir Singh one-third. By a eab- 
sequent exchange of land „between shs 
mortgagees and the mortgagortheland uson 
which the money was charged became 57 
kanlas and z marals. 

On 20th September, 1918, Vir Singh, son 
of Kharak Singh, one of the mortgagses, 
received one-third of the mortgage money 
and released one-third share of the mort- 
gaged property. 

Subsequently the mortgagor Vir Singh 
died leaving five sons, four of whom are 
the defendants in this suit. Hazara Singh 
mortgagee then sued these four sons of Vir 
Singh for possession, under the terms of 
the mortgage, of a two-thirds share of the 
mortgaged land. He obtained a decree for 
8/l5ths share of the mortgaged land, ths 
share of the fifth son (15th of 2/3rds) whom 
he had not impleaded being excluded. 

Theterm of the mortgage having now 
expired; Hazara Singh mortgagee has 
instituted the present .suit for recovery of 
Rs. 934 principal and Rs, $66 interest as 
due'to him on this mortgage. He claims 
the sum of Rs. 934 as his two-thirds chara 
of the principal mortgage sum of Rs. 1,400. 
He has again impleaded only four o} the 
five sons of the deceased mortgagora3 de- 
fendants. 

The Courts below have given the p-aint- 
iff decree for Rs. 1,710-8-0, of which 
Rs. 746-10-8 represents principal and the 
rest interest, as a charge on the mortgaged 
property. This sum of Rs. 746-10-8 -epre- 
sents (8/l5ths of 2:3rds) of the” or.ginal 
mortgage debt of Rs. 1,400. The 
parties were ordered to bear their own 
costs in the trial Court and an appeal by 
the plaintiff was dismissed with costs by 
the lower. Appellate Court. It was held 


in the Courts below that the plaintiff could. 


not enforce'a sale of the mortgaged land, 
s. 16 of the Punjab Alienation of Land 
Act. being a bar.. 7 

The plaintiff-mortgagee having appealed 
in this-Court, it has been urged on kis be- 
half that he should have been allowed to 
recover: Rs. 934 as principal instead of 
Bs. 746-10-8, 7 e., two-thirds of the mcrtgage 
money instead of 8/!5ths and secondly that 
be should: have been allowed his ccsts in 
the Courts below. 

No doubt the fact that-plaintiff in his 
earlier suit for.possession of the mortgaged 
land impleaded only four. of the fire sons 
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of the deceased mortgagor would nof now . 
deprive him of his right to recover the 


whole of his mortgage money from four 
out of five mortgagors joiatly liable for it. 
Here, however, the circumstances are that 
the original mortgagor, Vir Singh, has died 
and has been succeeded by his five sous 
only four of whom have been impleaded by 
the plaintif in the present suit. The ques- 
tion is whether in these circumstances the 
plaintiff cau recover more than a 4/oths 
share of the sum of Rs. 934. 

Section 43 of the Contract Act applies 
only where two or more persons have made 
a joint promise, but it does not apply where 


two or more persons have become jointly . 


interested by inheritance in a contrast made 
by asingle person. The five sons of the 
original mortgagor have not made any 
joint contract with the plaintiff and the 
plaintiff cannot, therefore, recover from the 
four sons, whom he has impleaded as de- 
fendants, the 1/5th of the mortgage money 
which represents the share debitable to the 
fifth son, who has not been impleaded. 
The contention of the plaintiff-appellant. on: 
this point, therefore, fails. 

The other point concerns the costs. The 
plaintiff's claim in the lower Oourt was 
reduced so far as thè principal money was 
concerned from Rs. 934 to Rs. 746-10-8 but 
no corresponding reduction was made in 
the interest claimed by him. A substantial 
benefit has thus accrued to him which was 
apparently not his due. Moreover both in 
the trial Court andin the lower Appellate 
Court he pressed an unsuccessful. claim to 
bring the mortgaged land -to sale. 

For these reasons I would not disturb the 
award of costs.made by the Courts below, 
but would dismiss this appeal with costs. 

Shadi Lal, C. d.—I concur 

RL, . < Appeal dismissed, 


a 


LAHORE HIGH COURT. . 
' ŪRIMINAL APPEAL No, 35lor 1929. 
May 10, 1929. | 
Present:—J uetice Sir Alan Broadway, 
Kr., and Mr. Justice Agha Haidar, 
RAHMAN—ConviclT—APPELLANT | 
VETSUS | < 
EMPEROR RESPONDENT. 

Evidence Act (I of 1872), s. 24—Confession—Con- 
flict regarding manner of making tt—Benefit of 
doubt—Retracted confession as basis for convic- 
tron. to = a 


When the case against an aecused person rests | 


— 


_ 
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entirely on his own confession land there is conflict 
as to the manner in which the confession was ob- 
tained by the prosecuting agency from the accused, 
the latter is justified in asking the Court to give 
him the benefit of doubt. [p 422, col. 1.] 

Per Agha Haidar, J.~A confession mede volun- 
tarily and without any kind of pressure having been 
brought to bear on the accused is sufficient to 
sustain a conviction even if itis retracted by the 
accused subsequently. [p. 421, col. 2.] 


Oriminal appeal from an oraer of the Ses- 
sions Judge, Shahpur at Sargodha, dated the 
7th March, 1929. - 

Mr. Chandra Gupta, for the Appellant. 

Mr. I.M. Mackay, for Government 
Advocate, for the Respondent. 

JUDGMENT. 

Agha Haidar, J.—(May 7, 1929)— 
In this case the appellant, Rahman, has 
been convicted under s, 302 of the Indian 
Penal Code by the learned Sessions Judge, 
Shahpur Division at Sargodha, and 
sentenced to death. He has appealed to 
this Court through the Jail Authorities 
‘and the record is also before us under 
s. 374 of the Oode of Criminal Procedure 
for the confirmation of the sentence, 

On the night of the 3rd of October, 1928, 
Muhammad Ali deceased, son of Mirza 
(P. W. No. 5), left his house with the 
object of sleeping in his bajra fiald. He 
did not return homein the morning. His 
father Mirza went out to his fields and 
was informed by his youngerson, Karam 
Ali, tbat Muhammad Ali was not to be 
found in the bajra field, and that there 
were marks of blood at the place. Mirza 
went tothe spot and found a erowd of 
people already assembled there. Healso 
founda trail of blood leading upto an 
unused well. Blood wasalso found at the 
brink of the well and a gunny bag was 
found in it containtng a dead body. Mirza 
reported the matter to the Police andthe 
Sub-Inspector soon arrived at the spot and 
hadthe-gunny bag containing the dead 
body taken eut of the well. The corpse 
turned out to be that of Muhammad Ali 
who had apparently been murdered. The 
Polics started investigation and, inthe 


end, challaned five persons, including the’ 


present appellant. With four of these 
persons ws are not concerned, as they 
have been acquitted by the learned Sessions 
Judge. The learned Sessions Judge, how- 
ever, convicted Rahman whois the appellant 
before us. 

The case agaiñst Rahman depends mainly 
upon the alleged confession which he made 
on the 9th of- October, 1928, before a 


Magistrate.of the First. Class. This con- ` 


fession is a detailed document and gives 
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to death by Rahman and his four accom- 
plices. Certain articles were recovered 
from the house of Muhammad Ali, and it - 
is argued on behalf of the prosecution that 
at least one of these articles, namely, a 
chadar, contained blood-stains, and, there- 
fore, this recovery corroborates the confes- 
sion of Rahman. It is admitted, however, 
thai this chadar, standing by itself, apart 
from the confession, would not be sufficient 
to support the conviction of the appellant. 
If this confession were a voluntary one 
and made by Rahman without any kind 
of pressure having been brought to bear 
upon him, then there cannot be any doubt 
as to his guilt and his conviction must 
be maintained, even although it was sub- 
sequently retracted by Rahman in the 
Sessions Court. 

It is argued on behalf of the appellant 
that Sardar Khan (P. W. No. 9), whois a 
Zaildar, in his cross-examination, stated as 
follows:— 

“I joined the investigation on the 5th of 
Ole aa = NAN GA KN It was proposed 
during the investigation that Rahman 
should be given pardon. Rahman was 
told by me as well as by the Sub- 
Inspector and others that he will be 
granted pardon if he will disclose the true 
facts”. 

This witness was re-examined by the 
Oounsel for the prosecution and amplified 
the statement, which he had already made 
in the courseof his -cross examination by 
saying “I, Sub-Inspector, Haidayat lambar- 
dar, Alam, son of Malli, and Alamlambardar 
were present when Rahman was asked to 
disclose the fact”, Now, if this statement 
were to'be accepted as true, then under 
the provisionsof s. 24 of the Indian vi- 
dence Act the confession becomes in- 
admissible in evidence, The Sub-Inspector, 
Sayad Fateh Shah (P. W.No. 19), was 


examined and he stated in the course of 


his examination-in-chief that “no promise 
of pardon orinducement was held out by 
me, nor was he (the accused) beaten bv 
me’. Inhis cross-examination he said “I 
think I arrested him (the accused) after 
all the recoveries were made. So faras I 
remember, I took him to Sargodha on the 
5th morning. He expressed his raadiness 
to confess from the very beginning”. 
Certain questions were put to this witness 
bythe Court and in answer the- witness 
stated as follows:— < 

“There wasno talk or proposal during 
investigation to make -Rahman an approver 
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on grant of pardon, It was on the 8th shat 
I madea request that Rahman's statement 
should be recorded.” — 

I may also mention that Hidayatéand 
Alam lambardar were also examinec on 
behalf of the prosecution as P. Ws. Nos. 11 
and 12 respectively. Alam,son of Malli, 


was offered only for cross-examination: but 


no questions were put to them. 

The question now arises whether the 
statement of Sardar Khan is to be beliaved 
or not. Ifthis witness is telling the truth 
then, of course, the confession will aave 
to be eliminated from all consideration. It 
is a significant fact that, although Hidayat 
and Alam lambardar were examined after 
Sardar Khan had made his statement, no 
question whatsoever was put tothem on 
behalf of the prosecution as to whethar or 
not any inducement or promise was held 
out to Rahman in their presence br the 
Sub-Inspector and other persons teking 
part in the investigation along withhim. 
The statement of the Sub Inspector was 
relied upon by the learned Public Pro- 
secutor as rebutting the evidence of Sardar 
Khan.” The fact, however, remains that 
Sardar Khan, who was apparently aa im- 
‘portant witnesson behalf of the prcsecu- 
tion, did make this statement and there 
cannot beany doubt that the appellant, 
under these circumstances is entitled to 
ask this Court to acceptthe evidenca of 
this prosecution witness. In any case 
there isa conflict as to the manner in 
which this confession had been obtained 
by the prosecuting agency in the present 
case. Under ~ these circumstances the 
appellant would be justified in asking this 
Court to give him the benefit of the doubt 
which undoubtedly arises in one’s mind, 
having regard to the state of the evi- 
dence onthe record as to the manner in 
which the confession of the accusec had 
been obtained. 

Iam satisfied, therefore, thatthe appel- 
lant isentitled tothe benefit of the doubt. 
I, therefore, giving him this benett and 
setting aside his conviction and sentence, 
accept his appeal and order thathe be releas- 
ed forthwith. 

Broadway, d.—(May 10, 1925)—Ad- 


mittedly the evidence on the record other ` 


than the confession of the appelant is 
‘jnsufficient to warrant his conviction. 
The question, therefore, is whether that 
confession isoris not admissible in evi- 
dence. The confession was retrasted at 
the: first possible moment by the appel- 
lant and he stated thatit' had been made 
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‘tat the instance of the Police .dnd was 
false. On the 5th of March, 1929, Sardar 


Khan: gave his evidence at the trial and 
in the course of this statement stated that 
Rahman had been told by him as well as 
by the Sub-Inspector and other responsible 
persons that he would be given a pardon 
if he made a clean breast of the affair. 
Hidayat lambardur, Alam lambardar and 
Alam, eonof Malli, were stated by Sardar 
Khan to have been present at the time 
and to have taken part in the offer. These 
three witnesses were not examined till the 


6th of March, 1929, and possibly for that 


reason the defence .did not think it 
advisable to put any question to- them on 
this point and the prosecution not un- 
naturally refrained from raising the ques- 
tion. Whenthe Sub-Inspector went into 
the witness-box on the 6th of March, 1929, 
the question was raised definitely in 
examination-in-chief and again more de- 
finitely by the Court, and the Sub-Inspector 
flatly denied the statement made by 
Sardar Khan. I donot thinkit necessary 
to express apy opinion asto which of these 
two witnesses is correct, as inany event 
thefact that a responsible person, such 
as the Zaildar, has made a definite state- 
ment that he together with others did 
make the promise and held out the induce- 
ment tothe appellant that Sardar Khan 
says he did would be, to my mind, sufficient 
in this particular case to create a doubt 
as to how far the statement of Rahman was a 
purely voluntary one. To this doubt Rabman 
is clearly entitled, and I consider it would 
be unsafe to convict him on the evidence 
such as exists in this case. _ 

I, therefore, agree with my learned 
brother in accepting the appeal and ac- 
quitting the appellant, The sentence of 
death is notconfirmed. - 


B. L Appeal accepted. 


LAHORE HIGH COURT. 
SEGOND CIVIL APPsaL No, 2139 oF 1928. 
February 5, 1929. 
Present:—Mr Justice Bhide. 

E NAHAR SINGH AND OTRERS—..`' 
DEFENDaNTS— APBELLANTS - 
versus 
KHAZAN SINGH AND oTHERS— PLAINTIFFS 
— ResponpentTs. 


Civil Procedure Code (Act V of 1908), s. ‘96, 
Q. XXIII, r. 8—Compromise decree—Order recording 
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compromise, appeal from—Secand appeal, compelency 


of. ; 

The Code of Qivil Procedure provides for-an 
appeal from an order recording compromise which 
forms the basis of a consent decree and this is 
apparently intended to be the proper procedure for 
a party who wishes to challenge the validity of a 
compromise on the ground of want of consent, etc. 
The Code, however, does not allow a second appeal 
in such cages. 

Thenal Ammal v. Sokkanvmal (1), dissented from. 


Second appeal from a decreas of the 
District Judge, Ludhiana, dated the 12th 
May, 1928, affirming that of the Subordi- 
nate Judge, Fourth Class, Jagraon, dated 
the 25th May, 1927. 

Mr. J. G. Sethi, for the Appellants. 

Mr. H. C. Kumar, for the Respondents. 

JUDGMENT.—Plaintiffs sued in this 
case for an injunction for the closing of'a 
water spout. The suit was settled by a 
compromise in‘ the trial Court and was 
decreed accordingly. Outof the four de- 
fendants, who are brothers, only one, viz., 
Gopal Singh, was present in Court at the 
time of the compromise but the deed of 
compromise was signed on behalf of the 
other brothers by their Pleader, Sardar Ba- 
sant Singh. 

An appeal was preferred to the District 
Judge by the defendants who were not pre- 
sent in Court when the deed of compromise 
was attested on the ground that they did 
not consent to the compromise and that 
Sardar Basant Singh had no power to enter 
into any compromise on their behalf, The 
learned District Judge recorded some evi- 
dence and came to a finding that Sardar 
Basant Singh was duly authorised to agree 
to the compromise. The appeal was ac- 
cordingly dismissed and from this decision 
a second appeal has now been prefarred. 

A preliminary objection is raised that no 
appeal lies as the decree was passed with 
the consent of the parties and that in any 
case a second appeal is not maintainable. 
Lhe learned Counsel for the appellants 
contends that an appeal as well es a second 


appeal is maintainable on the ground that ' 


the decree was not in reality passed with 
the consent of the parties: He cites Thenal 
Ammal v. Sokkammal (1), which appsars to 
support the contention, but the correctness 
of the view taken therein was doubted by a 
Division Bench of the same High Court 
in Govindaswami Kadavaran v. Kaliaperu- 
mal Munayathiriyan (2). So faras I have 
been able to trace, the view taken in Thenal 
Ammal v. Sokkammal (1) has not been 


(1) 41 Ind. Cas. 429; 41 M. 233; 22 M. L. T, 149. 
(2) 66 Ind. Oas. 837; A. I R.1921 Mad. 696; (1922) 
M.W. N. 83; 16 L. W. 155, 


INDAR BINGH V, KARTAR KAUR, 


423 


endorsed by any other High Court. With 
all deference to the view taken in Thenal 
Ammal v. Sokkammal (l) it reems to me 
that a second appeal is not maintainable in 
the present case, Section 96, Civil Proce- 
dure Code, distinctly lays down that-no 
appeal shall lie from a decree passed by 
the Court with the consent of the parties. 
The Code provided for an appeal from an 
order recording compromise, which forms | 
the basis of a consent-decree, and this is 
apparently intended to be the proper pro- 
cedure for a party who wishes to challenge 
the validity of a compromise on the ground 
of want of consent, etc. The Code does not, 
however, allow a second appeal in such 
cases. 

However, even if a second appeal were 
maintainable Thenal Ammal v. Sokkammal 
(1) cannot help the appellants in the pre- 
sent case. All that was laid down in that 
case was that a Pleader's authority to com- 
promise on bshalf of his client should be 
strictly construed and authority to com- 
promise is not to be taken to be included 
in his engagement as a Pleader as such. 
The power-of-attorney in that case, how- 
ever, merely authorised the Pleader (7) to 
present, if necessary, a petition for entering 
into a compromise or (ti) to sign the final 
compromise. In the present instance, the 
power-of-attorney was missing, but the 
learned District Judge has believed ‘the 
Pleader’s evidence that he had filed a power- 
of-attorney and that he was empowered 
to “enter into a compromise.”~ The latter 
expression has been understood by .the 
learned District Judge to include power to 
negotiate terms and the language used 
certainly seems susceptible of this inter- 
pretation, In these circumstances the learn- 
ed District Judge's finding cannot be 
challenged in second appeal. 

1 dismiss the appeal with costa. : 

B. L. ‘Appeal dismissed. 


SSS a 


LAHORE HIGH COURT. | 
Miscextanrous Firsr Oivin APPBAL No. 2036 
oF 1928. 

February 1, 1929. 
Present:—Mr, Justice Dalip Singh. 
INDAR BINGH—APPELLant 
versus 
Musammat KARTAR KAUR— 

Res PONVENT. 

Guardians and Wards Act (VIII of 1890), ss. 12, 


4 
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91, 25, application of——Court’s power to order pralue- 
tion of minor in Court during and after guarcian- 
ship proceedings. 
The provisions of s. 12, Guardians and Wards 
Act, authorising the Court to order the produ -tion 
of a minor by the person having custody of him 
apply only during the’ pendency of guardiarship 
proceedings. Where guardianship proceedings have 
terminated -by appointment of a guardian, the 
Court can, ‘however, order the production in 
Court of the minor by the person having custody 
of him under ss. 24 and 25 ofthe Act. [p. 424 col. 


2. 

Achratlal Jekisendas v., Chimanlal Parbhudcs (1), 
Utma,Kuar v. Bhagwanta Kuar (2) and Moh:deen 
Ibrahim Nachi v. Mahomed Ibrahim Sahib (3), zefer- 
red bo. ' 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Lahore, 
dated the 14th May, 1928. 

Lala Amar Nath Monga, for the Appel- 
ant. i z 
Lala Lok Nath, for the Respondent. 


JUDGMENT. —The facts of this case 
are that Musammat Kartar Kaur, widow 
of Kehr Singh deceased, applied for the 
guardianship of her daughters, Mejo, 
Dato and Aso, who were at that time 
in the custody of Thakar Singh and Indar 
Singh. While the suit was pending Misam- 
mat Kartar Kaur applied under s. 12 of the 
Guardians and Wards Act on the 2nd May, 
1927, and at that time Thakar Singh 
and Indar Singh appeared in Cours and 
gave an undertaking that they would not 
marry off any of the three girls anc that 
they would produce them in Court when 
required. No. order was, therefore, passed 
on this application. On the 7th October 
1927 the application under s. 12 was repeated 
and it was stated that Musammat Mejo 
had been married off in defiance of the 
undertaking given by Thakar Singh and 
Indar Singh. Thakar Singh had died on 
the L5th September, 1927, andon ths 17th 
October, 1927, Musammat Kartar Kaar was 
appointed guardian. On the Ist July, 1928, 
Musammat Kartar Kaur applied under 
8. 25, but this application also was not 
finally disposed of as neither Musammat 
Dato nor Musammat Aso of whom Musimmat 
Kartar Kaur had been appointed guardian 
could be traced. On the l6th Januar”, 1928, 
‘Musammat Kartar Kaur applied under 
s. 45 against Indar Singh, and the Court 
after stating all the facts held that both 
s. 12 and s. 25 of the Act applied and 
ordered Indar Singh to produce Mueammat 
Aso in Court on or before the 25ta May. 
Tt was stated in this order that E Indar 


Singh failed to obey the order of the . 


Court steps.would be taken against him 
‘under s. 45 of the Guardians and Wards 
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Act. It appears that Musammat Dato had’ 
also been given in marriagé by Indar 
Singh again in violation of his undertaking 
given to the Court. The Court, however, 
considered that it would not be for the 
welfare of Musammat Dato to return her 
now to her mother’s custody and take 
her away from her husband. Hence the 
order only applied to Musammat Aso. 
Indar Singh failed to praduce Musammat 
Aso and the Court accordingly, under 
s. 45 (c) .of the Guardians and Wards 
Act, fined Indar Singh Rs. 100 and gave 
him further time to the 6th of June to 
produce Musammat Asoin Court. It was 
also ordered that in’ case of further: 
recusancy Indar Singh would be liable 
to further fine of Rs. 50 for each day after 
the first during which the default continues, 
the total fine not to exceed Rs. 500. It 
was also ordered that he should be liable to 
detention in the Civil Jail if he did not 
produce or cause the minor to be produced 
within a week. Indar Singh again failed 
to produce the minor and the Court 
ordered a non-bailable warrant to issue 
against him. Indar Singh has put in 
two appeals and a revision from these 
orders. 

The learned Oounsel has contended on 
the authority. of Achratal Jekisendas v. 
Chimanlal Parbhudas(1) that 5s. 12 has no 
application after the guardian has been 
appointed, Utma Kuar v. Bhagwanta Kuar 
(2) differa from Achratlal Jekisendas v, 
Chimanlal Parbhudas (1) as to this point. 
Learned Counsel points out thatin Mohi- 
deen Ibrahim Nacht v, Mahomed Ibrahim- 
Sahib (3), though no definite. finding was 
givén on the point, the applicability of 
s. 12 was doubtful. Iam of opinion that 
s. 12 by reason of the wording used as 
well as by reason of its location in the 
Statute only applies during the pendency 
of guardianship proceedings and, therefore, 
it does not apply in the present case. I hold, 
however,in agreement with Utma Kuar v, 
Bhagwanta Kuar (2) and Mohideen Ibrahim 
Nachi v. Mahomed Ibrahim Sahib (3) that ° 
ss. 24 and 25 do apply in the circumstances 
of this case and I do not think that. 
Achratlal Jekiséndas v. Chimanlal Parbhu- 
das (1) lays down anything counter to this 
proposition, becausein Achratlal Jekisendas 
v. Chimanlal Parbhudas (1) the application 
of s, 24 was excluded by reason of the fact 
that no guardian had been appointed. It 

(1) 37 Ind. Oas. 215; 40 B. 600; 18 Bom. L. R 582. 


(2) 29 Ind. Oas, 416; 37 A. 515; 13 A. L. J. 742. 
(3) 33 Ind. Cas, 894; 39 M. 608; 30 M, L. J. 21, 
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defective in this respect and perhaps a 
literal construction of the words on the 
Statute would favour the contention of 
the Counsel for the appellant. At the 
same time I see no reason. to differ from 
these Division Bench rulings of the other 
High Courts by which a liberal interpreta- 
tion has bean given to ss.24 and 25 of 
the Act. I, therefore, consider that the 
order was justified under ss. 24 and 25. The 
further order were justified when Indar 
Singh failed to comply with the order of 
the Court. 


The learned Counsel for the appellant. 


then contends. that if Indar Singh is 


sent to the Oivil Jail he cannot possibly. 


produce or cause the minor to be produced. 
For this it is sufficient to make a 
modification in the orcer of the Oourt to 
this effect that Indar Singh will be detained 
in the Oivil Jail but he will furnish if 


he chooses to do so the correct address ` 


of the minor Musammat Aso. If the 
minor is found at that address he. will 
be released from detention, If she is not 
so found Indar Singh will continue in 
detention as ordered by the Oourt until 
he furnishes the correct address. The 
sentence of fine will stand anyhow as I 
have not the slightest sympathy with this 
man who has deliberately violated a 
solemn undertaking -given by him to the 
Court about the marriage of Mus- 
ammat Mejo and Musammat Dato and 
who, it is perfectly obvious is concealing 
Musammat Aso so as to prevent Musammat 
Kartar Kaur from reaping the fruits of 
the order appointing her guardian of 
Musammat Aso. With this modification, 
therefore, I dismiss both the appaals and 
the revision with costs against Inder Singh. 
R. L Appeals dismissed. 


LAHORE HIGH COURT. 
Seconp OiviL APPBaAL No. 2316 or 1929. 
February 11, 1929. 
Fresent:—Mr. Justice Addison. 

. KHUSHI MUHAMMAD AND ANOTHAR 
MINORS THROUGH NABI BAKHSH 
—PLAINTIFF3— APPELLANTS 
«versus 
BUDHA AND ANOTH 6R— DREFENDANTS 
— RESPONDENTS, 


Custom—Alienation—Necessity—Mortgage by .Mu- 
hammadan Rajput to help his insolvent brother. 


KHUEHI MUHAMMAD V, BUDHA. 
is clear, however, that the Act is somewhat. 
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A mortgage by 2 Muhammadan Rajput of his 
share of joint property to help his brother in 
insolrency proceedings cannot be said to be for 
necessity. [p. 426, col. 1.] 

Jaimal v. Lal Singh (1), Narain Singh v. Khazan 
Singh (2), Bent Ramv Man Singh (3), Ramalingam, 
Pillai v. Muthayyan (4) and Ram Raghubir Lal v, 
Dip Narain Singh (5), distinguished. 

Second- appeal from a decree of the 
District Judge, Hoshiarpur, dated the 4th 
April, 1928, reversing that of the Subordi- 
nate Judge, Fourth Class, . Hoshiarpur, 
dated the 13th December, 1927. 

Mr. Niaz Muhammad, for the Appellants. 

Mr. Ghulam Mohy-ud-Din, for the Re- 
spondents. l 

JSUDGMENT.—There are two Mu- 
hammadan Rajput brothers, Nathu and 
Nabi Bakhsh. Nabi Bakhsh was adjudica- 
ted an insolvent and his estate vested in 
the Offcial Receiver. The..two brothers 
held jointly 10 kanals and 5 marlas of 
land. The creditors of Nabi Bakhsh came 
toan arrangement with him under which 
a sum of Rs. 250 had to be deposited for 
distribution to the creditors before the 
composition deed could be attested in 
Court. As Nabi Bakhsh’s half share of 
the joint khata vestedin the Receiver it 
could not be mortgaged. Accordingly his 
brother Nathu mortgaged his half share, 
namely, 5 kanals 24 marlas for Rs. 265-with 
Budha, a Jat. on the 19th January, 1926, 
so as to deposit the money on behalf of 
his brother. Thereupon the minor -sons 
of Nathu' brought the present suit for 
the usual declaration that this mortgage 
would not be affect their reversionary rights 
after the death of their father as there 
was no necessity under Oustomary Law 
for their father to have alienated the 
land. The plaintiffs succeeded in the trial 
Court but the learned District Judge 
accepted the appeal and dismissed the suit 
on the ground thatthere was a pressing 
private want which had to. be met by 
Nathu within the meaning of para. .63.(9) 
of Rattigan’s Oustomary Law. Against 
this decision the plaintiffs have appealed 
to this Court. 

There is no authority on all fours with 
the present case. It was held, however 
in Jaimal v. Lal Singh (1), that a father 
could mortgage some of his land in order 


to rescue one of his sons from being . 


imprisoned in execution of a decree against 
him though he had other sons. In Narain 
Singh v. Khazan Siagh, (2) it was held 
that money raised on ancestral lands for 


1) 11 Ind. Cas, 408; 88 P, W.R. 1911. 
5 44 Ind, Cas. 814; 22 P, R, 1918. 


a 
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he purpose- of the defence of the head of 
the family on a criminal charge was raised 
for a valid necessity under Oustomary 
Law. The analogy of Hindu Law was 
followed and Beni Ram v.. Man Singk (3) 
was relied upon. A similar authority under 


Hindu Law is Ramalingam Pillai v. Mutiay- : 


yan (4) The Allahabad Court has gone a 
little further in Ram Raghubir Lal v. Dip 
Narain Singh (5) and held that the defence 
of a member of a joint Hindu family charg- 
ed witha serious crime even though he 
Was not the head of the family would be a 


matter which might well justify the bor- . 


rowing of money asa chargeon the pro- 
perty of the joint family. 

Unfortunately these rulings are nci in 
point for though these two Musakman 
brothers have a joint holding of land they 
are only tenants-in-common and in no nse 
_ members of a joint family or joint tenants. 

Nathu has thus undoubtedly injured his 
son's interests in the ancestral property by 
mortgaging it in order to help his brocher, 
There wasno necessity for Nathu to do 
so and para. 63 (g) of Rattigan’s Oustom- 
ary Law has certainly no application. 
Nor can it be said that para. 
applies, for the debt was not one inccrred 
for family expenses, asit was incurrec for 
the expenses of a brother who wae not 
a member of the family. It may bs re- 
grettable that the plaintiffs’ suit has io be 
decreed but it seems to me that this must 
be done. I accordingly accept the arpeal, 
set aside the orderof the District Judge 
and restore the order of the Subordinate 
Judge, Fourth Olass, decreeing the p.aint- 
iffe’ suit. I, however, leave the parties to 
bear their own costs throughout. 


R L Appeal accep-ed. 
(3) 11 Ind. Cas. 663; 34 A. 4; 8 A. L. J. 1015. 
(4) 24 Ind. Cas. 356; 26 M. L. J. 528; 16 M. L. T. 76: 
1 L. W. 544. ° i 
(5) 71 Ind. Cas. 749; 45 A. 311;.21'A4. L. J. 16; 90. 
&. A. L. R. 349; A. I. R. 1923 All. 287. 
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LAHORE HIGH COURT. 
MISOELLANBpuS FI«sr Orviu AppgaL No. 2969 
oF .92/. 
February 22, 1929. 

Present :—Mr. Justice Jai Lal. 
KARAM SINGH AND OTHERS THR UGA 
RAM SARN DAS Mukhtar Khas 
AND KUNJ BIHARI LAL OFFIOLAL 
REOBIVER—DEC8BEE HOLDERS— 

` APPELLANTS 
Versus 
` D. S. TAILOR AND OTHERS—J UDGMENT- 
DEBTOBS— RESPONDENTS, 

Civil Procedure Code (Act V. of 1908), O. XXI, r. 15 
— Joint decree in favour of several persons—Authority 
of one decree-holder to give valid discharge on 
behalf of all. oo 

One of several joint decree-holders cannot receive 
the entire decretal amount outside the Court and 
give a valid discharge tothe judgment-debtor. [p. 
427, col. 2.] f 

Umrao Beg v. Mukhtar Beg (1), Tamman Singh v, 
Lachhman Kunwari (2) and. Moti Ram v. Hannu 


. Prasad (3), relied on. 


Miscellaneous first appealfrom an order 
of the Senior Subordinate Judge, Ludhiana, 
dated the 19th August, 1927. 

Mr. Amar Nath Chona, for the Appel- 
lants. j : 

JUDGMENT.—Three persons, Karam 
Singh, Nathi Ram and Kishori Lal 
obtained a decree against D S, Tailor, Vaid 
Raj Mehta and Daulat Ram for seven 
thousand rupees oddon the 18th of March, 


1920. The decree was a joint decree in 
favour of the decree-holders against the 
defendants. It appears that on the 29th 


of November, 1922, Nathi Ram one of 
the decree-holders on receipt of Rs. 1,847 


‘from Daulat Ram executed a receipt in 


his favour whereby he released him from 
the decree. From the receipt it does not 
appear whether theamount was received 
by Nathi Ram as lis share of the decree 
recoverable from Dault Ram or whether 
the latter was released from the whole of 
the decree. Butit seems that the claim 
of Daulat Ram is that he wes released from 
the entire decree. Kishori Lal having 


~ heen adjudicated an insolvent a Receiver 


was appointedin respect of his assets who 
executed the decree against Daulat Ram and 
was met with an objectionthat by virtue 
of the receipt granted to him on the 29th 
of November, 1922, by Nathi Ram, Dault 
Ram had been. absolved from the decree, 
which could not, therefore, be executed 
against him. This objestion has been 
allowed by the SeniorSubordinate Judge, 
Ludhiana, and consequently an appeal has 
been presented to this Court by the decree- 
holders. 


~ 
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It may be mentioned that the receipt 
Ram was produced in 
Court on the same day but the order of 
the Court is merely tothe effect that the 
execution proceedings be consigned to the 
record room. There is no formal order 
absolving Daulat Ram from the balance of 
the decretal amount. 

It is contended on behalf of the decree- 
holders that Nathi Ram wasnot competent 
to givea valid discharge to Daulat Ram 
except in respect of his own sharein the 
decree. This contention is supported by 
Umrao Beg v. Mukhtar Beg (1), Tamman 
Singh v.Lachhman Kunwari (2) and Moti 
Ram v. Hannu Prasad (3). 

It was not contended before the trial 
Judge that Nathi Ram was authorised by 
the other decree-holders to exacute the 
decree on their behalf and to give a valid 
discharge to the judgment-debtor in respect 
of their shares as well. Unless it can be 
proved that the decree-holder who granted 
a ‘discharge to the judgment-debtor in 
respect of the whole of the decree and on 
behalf of all the decree-holders: was duly 
authorised by them or otherwise had the 
authority to bind them as their agent, 
they are not bound by any dealings be- 
tween him and the judgment-debtor. He 
can give a valid discharge only in respect 


of his own share in the decree. 


Itis true that under O. XXI, r. 15, Oivil 
Procedure Oode, one decree-holder can 
apply for.the execution of the whole decree 
for the benefit of all the decree-holders, 


but then power is reserved for the Oourt . 


to disallow such an application or to 
allow it on conditions imposed for the 
protection of the interests of the other 
decree-holders. Rule 15, therefore, is no 
authority for ‘the proposition that one 
decree-holder can receive the entire 
decretal amount payable to himself and 
other decree-holders outside the Court and 


“to give a valid discharge to the judgment- 


debtor. The orderof the learned Senior 
Subordinate Judge cannot be supported on 
any authority and must be set aside, 

I accept this appeal, set aside theorder 
of the Senior Subordinate Judge and 
remit the case to him with direction to 
proceed withthe execution of the decree 
in accordance with law. The appellant 
will have his costs against the respon- 
denta. ' 

B. L. Appeal accepted. 
` (1) 74 Dd. Cas. 687; 45 A. 401; 21 A. L. J. 308; A. 
I. R. 1923 All. 494. 

(2) 26 A. 318. 

(3) 26 A. 334; 1 A. 1. J. 40;-A, W. N. (1904) 34. 


PRAM OHAND V; MOHBA SHAF-ATTAH CHAND; 


A 
LAHORE KIGH COURT. 
MiscgtLaneous First OiwiL APPBAL 
No. 21 oF 1928. 

February 26, 1929. 
Present :—Mr. Justice Tek Oband. 

RAM CHAND—Insouvent - APPSLLANT 

VETSUS ; 

Fiex MOHRA SHAH-ATTAR CHAND 
AJD oTagxs AND DITTU MAL—Orrfioia. 
REC#1VER—RESPONDANTS. 

Provincial Insolvency Act (V of 1920), s. 78—Sale 
of cnsolvent's property by Receiver—Insolvent’s locus 
standi to appeal against confirmation of such sale—~ 
Apveal containing prayer for leave to appeal— 
Adnission of appeal by motion Bench—Implied grant 
of leave-—Civil Procedure Code (Act V of 1908), 
0. XXI, application of, to sales in insolvency. 

An insolvent debtor is entitled to appeal against 
an order confirming sale of his property effected by 
the Official Receiver. [p. 428, col 1. 

Sakhawat Ali v. Radha Mohan (1) and Hari Rao v. 
Ofizial Assignee (2), distinguished. 

Where ina memorandum of appeal to the High 
Court against an order in insolvency a prayer: 
is made for leave to appeal and the appeal is 
admitted by a motion Bench on the preliminary 
heaving, there is a sufficient compliance with the 
provisions of s.75 of the Provincial Insolvency Act 
and the appeal must be held to have been instituted 
wita the leave of the Court [ibid.]- 

The provisions of O. XXI, Civil Procedure Code, 
do aot apply to sales by a Receiver in insolvency 
proceedings [p. 428, col, 2.] 

Cieda Lal v. Lachman Parshad (3), Guatapalli 
Narasimhayya v. Malapati Veeraraghavulu (4) and 
Avenashi Chetti v. Muthukaruppan Chetti (5), refer- 
red to. ; 

Miscellaneous first appeal from an order 
ofthe District Judge, Attock at Oampbell- 
pur, dated the 7th November, 1927. 

Mr. Shamair Chand, for the Appellant. 

Messrs. Shambhu Lal Puri and Bishen 
Nath, for the Respondents. : 


« UDGMENT.—-Ram Chand and Tha- 
kur Das were adjudicated insolvents on the 
application of certain creditors. The Off- 
cia. Receiver took possession of the pro- 
perty of the insolvents and proceeded to 
sel- it. On the 27th of August, 1927, he 
sold by public auction two plots of land in 
Ohak Mirpur and Mauza Sheikh Chuhar 
for Rs. 7,3000 and Rs. 59,100 respectively. 


“Ram Chand insolvent raised a number of 


obj2ctions before the learned District 
Juc ge against the sale of the land in Ohak 
Mirpur to Ditta Mal respondent. These’ 
objactions were overruled and thesale con- 
firmed. Ram Chand insolvent appeals, 

A preliminary objection is raised on 


‘bakalf of the auction-purchaser that the 


insolvent is not a “person aggrieved" 
witain the meaning of s. 75 of the Pro- 
vineial Insolvency Act and has no locus 
star.di to appeal. In support ofthis objec- 
tior reliance is placed upon Sakhawat Ali 


y 


. 428 


v. Radha Mohan (1) and Hari Rao v. Ofizial 
Assignee (2). None of these rulings is, 
however, applicable as the present appeal 
is under s.75 of Act V of 1920, the language 
of which is materially different from a 46 
of Act III of 1407. In the new Act, “the 
debtor, any creditor, the Receiver or any 
other person aggrieved by a decision” 
has gota right of appeal, whereas in e. 46 
of Act II of 1907 the right to appeal was 
given to a “person aggrieved” only. Wow, 
the debtor, any creditor, the Receiver or any 
other person aggrieved by a decision is 
allowed to appeal. i The Madras ruling cited 
is under the Presidency Towns Insolvency 
Act the wording of which was similar to 
that of Act of 1907. I hold, therefore, shat 
the insolvent hasa right of appeal under 
Act V of 1920, and overrule the objection. 
“ It was next objected that the appeal was 
incompetent as the order of the lower Court 
could only be appealed against with. the 
leave of the District Judge or of the High 
Court. In the memorandum of appeal, a 
prayer for leave to appeal was made, but 
the learned.Judges of the motion Banch 
who heard this appeal at the preliminary 
hearing admitted it without specifizally 
stating that they granted leave to appeal. 
In my opinion, this was substantial zom- 
pliance with the provisions of s. 75 and the 
appeal must be held to have been instituted 
with the leave of this Court. 1 overrule 
| this objection also. It was further objected 
that Bhim Sen and Mangat Rai, who were 
co-sharers with the auction-purchaser, Ditta 
Mal, in the sale in question, had not been 
impleaded as respondents and, therefore, 
the appeal was not properly constituted. 
It appears, however, that the final bid was 
made by Ditta Mal alone and the sals was 
confirmed in his name only. Oa the -st of 
September, 1927, Ditta Mal applied to the 
Court that Bhim Sen and Mangat Rai-were 
the purchasers of one-third each along with 
him andshould be recorded as auctior- pur- 
chasers, but no order appears to have been 
passed upon this application. I ‘hold, 
therefore, that the omission to implead 
Bhim Sen and Mangat Rai respondents in 


‘this appeal is not fatal to its maintain- 


ability. I overrule this objection as wall, 
On the merits, I have heard Mr. Shamair 
Chand for the appellant at length. The 
first point raised by him was that ths sale 
was not properly conducted in accordance 


(1)'49 Ind. Cas. 816; 41 A. 243; 17 A.L, J. 29). 
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with the provisions of O. XXI ofthe Code 
of Civil Procedura, but the Insolvency Act 
does not provide that sales by a Raceiver in 
insolvency shall be conducted in accordance 
with the provisions of O. XXI of the Code 
of Civil Procedure, There is ample autho- 
rity for the view that O. XXI does not 
avoply to such sales, Cheda Lal v. Lachman 
Parshad (3), Guntapalli Narasimhayya v. 
Malapati Veeraraghavulu (4) and Avanashi 
Chetti v. Muthukaruppan Chetti (5). , 

The irregularities mentioned are that the 
sale was not proclaimed in the village, that 
the auclion was completed at 2-30 and not 
at 4p.m.and thatthe price fetched was 
low. The learned District Judge has dealt 
with all these points in detail and has 
shown that there is no substance in them. 
I agree with his reasons and do not think 
it necessary to repeat them. The main coa- 
tention for the appellant is that one Attar 
Ohandis now prepared to pay a higher 
prica for this property, but Attar Ohand 
appears to have been prasent at the sale 
and actually bought the other plot of land. 
Moreover, at an early stage of the proceed- 
ings Attar Chand offered Rs. 8,000 only 
for both the plots, whereas in the auction 
sale in question the Receiver was able to 
realise Rs. 12,400 for them. It is, there- 
fore, obvious that the offer now made by 
Attar Chand is not a bona fide one. After 
the sale has been completed one Muzaffar 
Khan also applied to the Court offering a 
higher price, but he did not appear later 
to make good his offer. Itis obvious that 
these subsequent offers have been made in 
bad faith probably at the instance of the 
insolvent with a view to delay proceedings 
in the Insolvency Court. 

The sale appears to have besn properly 
advertised and conducted. So far as the 
land in Chak Mirpur is concerned, there 
were no less than 13 bids. 

In my opinion the objections were with- 
out any force and had been rightly over- 
ruled by the District Judge. 

I dismiss the appeal with costs. 


R. L. i Appeal dismissed. 

(3) 37 Ind, Cas. 830; 39 A. 267; 15 A. L. J. 253. 

(4) 42 Ind. Oas. 525: 41 M. 440; 6 L. W. 694; (1917) 
M. W. N 857. 

(5) 44 Ind. Cas. 885; 7 L. W. 406: 23 M. L. T. 319; 
(1918) M. W. N. 345. 


. (2) 94 Ind. Cas, 642; 49 M. 461; 50 M. L. J. 358; 23- 


' L. W. 599; (1926) M.W. N. 364: A.I. R. 19055 Mad 
_ 556 (F. B.). i 
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LAHORE HIGH COURT. - j 
MiISORLLANROUS Frest Orvik Avena 
Wo. 168 oF 1928, ih 
July 19, 1929. 

Present: -—Mr. Justice Fforde and Mr. 

Justice Jai Lal. 
SANSAR CHAND AND oranes APPstsaANT 
VETSUS 

PUNJAB INDUSTRIAL BANK LTD., 

LAHORE (in L'GUIDATION) THROUGH 
Messrs. S. B. BILLIMORIA, OFFIOLAL 


LIQUIDATORS, LAHORE—- RESPONDENTS. 

Companies Act: (VII of 1918), ss._202,. 285— 
Petition under s. -285—Order allowing amendment 
introdùcing charges of fraud, whether PEPEE AIEEE 
Amendment, ieee of. 


= a 3s « 


stage so as to introduce grave questions “of fraud. 

Miscellaneous first appeal from an order 
of the District Jud ge, in charge of Liquida- 
tion work at Lahore, dated the 6th January, 
1928, 

Messrs. Mehr Chand Mahajan and RC. 
Soni, for the Appellants. 4 

Dr, Moti Sagar, R. B., and Mr. Madan 
Gopal, for the Respondents, ; 


J UDGMENT. ies ete 

Fforde, J.—This is an appeal from 
the order of the District Judge dated the 
6th January, 1928, amending a petition 
which had been presented: on 2¥th_June, 
1925, by permitting matters of fraud to 
be. charged against the Directors of the 
Bank concerned. When the appeal first 
came before us we referred the matter to a 
Full Bench as there was some doubt whe- 
ther an appeal lay from suchan order. 
The decision of the Full Bench, which is 
dated 27th June, 1929, is to the effect that 
the language of s. 202 18 wide enough to 
cover an appeal against all orders madein 
the matter of the winding of a Oompany, 


provided such an order “finally decides a. 


dispute between the parties or devrives the 
appellant of a substantial and important 
right and is not a mere formal orinter- 
locutory order.” I donot think it can ba 
disputed that the order in question. is not 
a mere formal or interlocutory order. It 
is an order which entirely changes the 
scope of the inquiry under s..235. - It per- 
mits anamendment of the petition brought 
under that section which entirely“ alters 
its character/by introducing grave .ques- 
tions of fraud. Moreover, it cannot be-said 
that the application for amendment. was 


=~ te 


429 


made: without unnecessary or unreasonable 
delay. The delay covers a period of more than 

syears, and it was for the Liquidator, 
when bringing his petition either to charge 
fraud in the first instance or to ask for an 
amendment within a reasonable time of 
launching the petition. There is no doubt 
that no terms as to costs or otherwise 
would afford the respondents adequate com- 
pensation for having at such a late stage 


to meet.a series of new charges. 


For these reasons, I am of opinion that 
the_District Judge acted unjudicially in 
permitting an amendment raising grave 
questions of fraud after such a long lapse 
of time, when the case was sa before 


him for ipa 


District 
J mice hee the amendment, The costs 
of this -appeal will abide the result of the 
petition, 

Jai Lal, J.—I agree. 


R. L. Appeal accepted. 


- LAHORE HIGH COURT. 
| - OBIMINAL APPEAL No. 507 oF 1929 
po July 19, 1929. 
Present —Mr. Justice Fforde, and Mr. 
i Justice Dalip Singh: 

“DAYA RAM-—OONVvICOT— APPELLANT - 
4 versus ' 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 75—Criminal 
Procedure Code (Act V of 1898), s. 451/—Previous 
condiction,mode of proving—Necessity of giving details 
of previous conviction—Subsequent conviction trivial— 
Sentence of transportation for life, propriety of. 

The Court should as a rule prove‘a previous 
conviction- when it is relied upon for the purposes 
of applying s. 75, Penal Code, by one of the methods 
laid down in s8, 511, Criminal Procedure Code. ip. 
430, col. 1.) ` 

When an accused eaten has had a certain number 
of convictions against him, it is not in accordance 
with ‘enlightened ideas of the administration of 
criminal justice to sentence Him to: transportation 
for life: for the commission of a subsequent offence 
which is trivial in itself. [ibid] 

It is essential for the Court when invoking 8. 75; 
Penal Code, to set out in its judgment with precei- 
sion the dates and particulars of each previous con- 
viction, which is relied upon for the purpose of 
applying that section. [p. 430, col. 2.] 

. Criminal appeal from anzorder of the Ses- 


sions Judge, Karnal, dated the llth April, 


1929, - 
JUDGMENT. 

Fforde, J.—This is another of the many 
instances which have recently come before 
us -of a-harsh and unsatisfactory applica- 
tion of 8.75 of the Indian Penal Code. 
The present offence for which the appellant 
has. been sentenced to transportation for 


- 
~ 


l. i 
430 


j 

life is the theft of atin of ghee from sekop. 
Section 75 has been invoked for the purpose 
of enabling the trial Judge to give ‘a sen- 
tence of transportation for life, by reason of 
two previous convictions, the first on the 
3ist March, 1916, under s. 379 of the Indian 


Penal Code, when s. 75 was also applied ' 


and the appellant was given four years’ 
rigorous imprisonment followed by three 
years’ Police surveillance. The next con- 
viction was on the 23rd October, 1922, under 
s, 380 of the Indian Penal Code when s. 75 
was again applied and the appellant was 
sentenced to seven years’ rigorous imprison- 
ment, again followed by three years’ Police 
surveillance. The proof of these convic- 


. tions was supplied by the appellant's ad- 


mission. He was also asked whether he 
had not been convicted on three other 
occasions and his answer was that he had 
not been so convicted. This answer was 
apparently accepted and the result is that 
only the two previous convictions to which 
I have referred, have been proved against 
“the appellant on the strength of his own 
admission. 

I should like to observe that the Oourt 
should as arule prove a previous convic- 
tion, when it is relied upon for the purposes: 
ef applying 8. 75 of the Indian Penal 
Code, by one of the methods laid down, 
in s. 511 of the Code of Oriminal Pro- 
cedure. The failure to do so in the present 
case has resulted: in this unsatisfactory 
situation that alleged previous convictions 
have been denied and, therefore, cannot be 
considered, in the: absence of proof, for 
the purpose of imposing punishment. 

1 have pointed out over and over again 
that, when an accused: person. has had 
a certain number of convictions against 
him, it isnot in accordance with enlighten- 
en ideas of the administration of criminal 
justice to sentence him ‘to . transportation 
for life for the commission of a subsequent 
offence which .is trivial in itself. The: 
present offence is’ trivial in itself, and, 
dealt with on its- merits, would hardly 
warrant a Court in imposing a sentence of 
more than ix months. The prévious re- 
cord of the prisoner is, of coursa, an 
element which the Court should take into 
consideration in substantially increasing 
punishment for a subsequent offence, but, 


as I have said, when that subsequent 


offence is in itself of a trivial nature, s. 75 
of the Indian Penal Code should not ba 
applied for the purpose of enabling the 
Gourt to impose sucha punishment as has 
. been given in the present case, 


KA j 
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Even bearingin mind the two previous 
convictions which have been proved against 
the appellant, Ido not think that a sentence 
of more than two years would be ap- 
propriate. , 

I may add that it is essential for the 
Court, when invoking e. 75 of the Indian 
Penal Code, to set out in its judgment with 
precision the dates and particulars of each 
previous conviction which is relied upon 
for the purpose of applying that section. 

This appeal must be accepted to the 
extent of reducing the sentence from one 
of transportation for life to one of two 
years’ rigorous imprisonment followed by 
one year’s Police surveillance. 

Dalip Singh, J,—I agree. 

Realy .. | . Appeal accepted. 
Sentence reduced. - 

LAHORE HIGH COURT. 
Sgcond Orvin APPEaL No. 841 or 1925, 
May 13, 1929. ` 
Present:— Sir Shadi Lal, Kr., Chief 
Justicsand Mr. Justice Hilton. 
MEHRA-—-PLAINTIFE— APPBLLANT 
versus 
AHMAD AND oragrs—DerenpaNnTs— 
RESPONDENTS, 


Pleader and elient—Pleader’s power to com- 


TOME, 
à Where no express authority to compromise has 
been given toa Pleader by the terms of his engage- 
SN aa is no such power inherent in him. [p. 431 
Ol. L, 

Thenal Ammal v. Sokkammal (1), followed. 

Second appeal from an order of the Dis- 
trict Judge, Ludhiana, dated the z8th 
November, 1924, reversing that of the 
Subordinate Judge, Second Olass, Ludhiana, 
dated the lst December, 1923. ; 

Mr. Niaz Mohammad, for the Appellant. 

Mr. J. R. Agnihotri, for the Respondents. 

JUDGMENT. 

Hilton, J.—Two brothers, Rukna 
and Mehra, were granted a decree by the 
Subordinate Judge of Ludhiana‘ against 
Abmad and Kesar for possession of 31 bighas 
3 biswas and ‘14 biswansis of land’ with 
share of shamilat and other connected: 
rights and also of four houses. Ahmad -and 
Kesar appealed to the District Judge and 
during -the appeal a written deed of 
compromise was presented by the defendant 
Kesar and the plaintiff Rukna, agreeing 
that the. disputed property should be 
divided half and half, Rukna and Mebra 
taking half the land and two northern 
houses and Kesar and Ahmad taking the 
remsining moiety.of the land and the two 
southern houses. Mehra-was not present 
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his behalf. The learned District Judge 
made an order accepting the appeal “in 
accordance with the conditions laid down 
in the compromise”. es 

. Mehra now comes on second appeal and 
askes for the restoration of the decree 
passed by the trial Court on the ground 
that his brother Rukna had no authority 
to make any compromise on his behalf. 
It appears that in the trial Oourt Mehra was 
represented by Lala Dila Ram, a Pleader 
of Ludhiana, but that when notice of the 
appeal was served upon Lala Dila Ram 
‘as the Pleader of Mehra he reported that 
he was not engaged by Mehra for the 
appeal, and no personal service of notice 
of the appeal was made upon Mehra. 
Though Rukna had a general power-of- 
attorney on behalf of Mehra, it did not 
expressly authorise the former to make 
a compromise on the latter’s behalf. Even 
in. his statement to the- District Judge 
Rukna did not say that Mehra had authorised 
him to make the. compromise, but merely 
_ stated that he accepted responsibility for 
the compromise on Mehra’s behalf. --.- . 
It isargued for the defendants-respondents 
that the deed of compromise was signed 
by Lala Dila Ram and that the latter 
should be assumed to have had authority 
to compromise on Mehra’s behalf, having 
been engaged to represent him in the 
trial Court. As has been held, however, by 
the High Court of Madras in Thenal Ammal 
v. Sokkammal (1), where no express authority 
to compromise has been given to a Pleader 
by the terms of his engagement, there is 
no such .power inherent in him. It is not 
contended that Lala Dila Ram had any 
express authority to compromise on Mehra’s 
behalf. i 

I would, therefore, hold that Mehra did 
not consent to the compromise either 
personally or through any : person propely 
authorized to consent on his behalf, I 


would accept the appeal of Mehra to the ' 


extent of setting aside the decree of the 
District Judge in so far as it divides 
Mehra’s moiety of the disputed property 
between Mehra and the two defendants 
and would remand the case fora decision 
on the merits. of the defendants’ appeal 
regarding this.-moiety. The decree of the 
District Judge is so far as it deals with 
the moiety of Rukna in the disputed 
property would not be affected by. this 
(1) Al Ind, Oas,.489; 41 M. 233; 22 ML, J, 149, 


oo 
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order, I. would leave the parties to bear 
their-own-costsin this Court, the stamp on 
appeal being refunded ; . 
Shadi Lal, C, J.—I concur. 

RL: aa Case remanded, 





' LAHORE HIGH COURT. 
CIVIL APPeRaL No. 170 or 1925. 
: May 15, 1929. 
Present :-—Mr. Justice Zafar Ali, and 
= Mr. Justice Jai Lal. 
Musammat RADHI——PLAINTIER——APPELLANT 
versus 
BUTA MAL AND OTAERS——DEFENDANTS 


2 RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
90, 92 (8)—‘Any person’, meaning of-—~Application to 
set aside on ground of irregularity by person not 
party to suit—Application dismissed—Regular suit 
challenging sale, competency of. . ; 

Any person, whether a party to the suit or exe- 
cution proceedings or not, whose interests‘are affected 
by a sale is entitled to apply to seb aside the sale on 
the ground of material irregularity in conducting it 
aie P XXI, r. 90, Oivil Procedure Code. Tp. 432, 
col. 1. ; Poo 

‘The expression ‘any person' in O. XXI, r. 92, sub-r. <3), 
Civil Procedure Code, is so wideand all-embracing that 
no person who could makean application underr, 90and 
did make one, can remain outside its scope, and that 
being so, the sub-rule is inevitably applicable to 
every such unsuccessful applicant. ‚Therefore, where 
an application of a person whether or not he was a 
party. to the suit or execution proceedings under O. 

I, r. 90 for setting aside a sale on ground of 
material irregularity in conducting it has been dis- 
allowed,-no regular suit tochallenge the sale is 
competent. jp. 432, cols. 1 & 2.] 

Bhan Singh v. Pirthmt Chand (1) and Keil 
Kandadai Amman v. Conjeevaram Hagsenpet Dona- 
rakshaka Nidhi, Ltd, (2), distinguished. E 

Appeal from the decree of the Subordi- 
nate Judge, First Class, Amritsar, dated the 
29th August, 1924. , l 

Lala Mool Chand, R. 8. and, Mr. Bal Ki- 
shen, for the Appellant., 


Messrs. M. L. Puri and Rama Nand, for 
the Respondents. 


JUDGMENT.—Oertain immoveable 
properties having been attached and sold 


“in execution of a decree, a lady of the name 


of Musammat Radhi, who was.neither' a 
party tothe suit nor to the execution pro- 
ceedings but laid claim to the said pro- 
perties applied to the executing Court to 
set aside thesale on the ground of a material 
irregularity in conducting it. This ‘ap- 
plication was disallowed and her appeal 
against that order also did not succeed. 
She then instituted a regular. suit seeking 
inter alia the following reliefs: 

(1) a declaration that the sale was unlaw- 
ful and nulland void; 

(2).if the sale should he found valid, a 
declaration that she alone was entitled to 


"432 | 
thesurplus proceeds of. sale after pay- 
ment of the amount due to the decree holder. 

On the pleas raised by the defendants no 
less. than seven issues were framed of which 
the first and 6th were the following :— 

(1) Is the suit entertainable? 

(2) Isthe plaintiff: entitled to receive any 
surplus sale price ? 

Without recording a finding on issue No. 
6 the Oourt below dismissed Musammat 
Radhi’s suit ‘on the ground that it was 
barred “by sub-r. (3) of r. 92 of O. 
XXI of the Civil Procedure Code. The 
plaintif Musammat Radhi has come ‘up to 
this Court-in first appeal and it.is-contended 
On her behalf on the authority of Bhan 
Singh v. Pirthmi Chand (L) and Kiol Kan- 
dadaiAmman v.Conjeevaram Hagsenpet Dan- 
arakshaka Nidhi Lid. (2), that O. XXI, r. 92 
(3)is no bar to the suit and that-in any case 
the plaintiff is entitled to a decision: on issue 
No, 6.- 

: As regards the former contention, it may 
be observed. at- frst that Musammaz Radhi’s 
application to the executing Court for set: 
ting ‘aside the sale on the ground of a- mate- 
rial irregularity in conducting it was under 
r. 90 of O. XXI of the Civil F rogedute Code 
which runs thus :— « 

“Where any AEE roper. has 
been sold 'in execution of a decree, the 
decree-holder,or any person... whose interests 


are affected by the: sale, may apply to the. 
Court to set aside the sale on the ground of, 
it is impossible to understand. : 


d material irregularity...in...conducting it.” 


From the language ofthis rule it ` follows `’ 


that any person (whether a party to the 
suit or execution proceedings or not) whose 


interests are affected by the sale is entitled 
Rule 92 lays, 


to apply to set aside the sale. 
down: —.. 
(1) that where such application is made 


and disallowed the Court shall make an’ 


order confirming the sale ; 


(2) that where such application i is allow- 
ed, the Court shall make an order setting 


aside the sale; and 

(3) that no suit to set aside an order 
under this rule shall be brought by “any 
person” against whom such order is made. 

Now, in the present case the order in 
question. was made under sub-r. (1) of 
r.92 and the question is whether the 
person against whom that order was made, 
4.6. MusammatRadhi was competent in spite 
of r. 92 (3) to bring a sult to set it aside. 

The expression “any person” in sub-r. 


| (1) 36 Ind. Cas, 212;'104 P. W. R. 1916; 179 P, Ww. 
1916. 
(2) 24 Ind, Oas. 44; 1 L. W. 412 
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(3) is so wide and’ all embracing that no 
person who could make an application 


under r. 90 and did make one, can remain 
outside its scope, and that being so the 


sub-rule is inevitably applicable to every 


such unsuccessful applicant. 

Realising this, the learned Counsel for 
the appellant advanced the argument that 
the phrase “any person" was used in a 
restricted sense to signify “any party to the 
suit or proceedings,’ but then he was con- 
fronted with the argument that if the 
phrase had that restricted meaning, it was 
unnecessary to enact sub-r, (3) in the 
presence of s. 47 of the Civil Procedure 
Code. There being no answer to this objec- | 
tion, the learned Counsel had to fall back 
upon the ruling ofa single Judge of the 
Panjab Ohief Courtin Bhan Singh v. Pir- 
thmi Chand (1) in which that learned Judge 
dealt with the point now before us in the 
following way :— 

“The mere fact that the plaintifis-respon- 
dents made an application to the executing 
Oourt under O. XXI, r. 89, Civil Procedure 
Oode, for setting aside the auction sale does 
not bring their case within sub-r. (3) of 
rule 92 ofthe said order. .As the District 
Judge has pointed out, the respondents were 
no parties to the suit filed by Jit Singh or 
the decree obtained by him, nor were they 
parties to the execution proceedings con- 
nected therewith. How their present suit 
is barred by r. 92, sub-r. (3) of O. XXI, 


The above is all that was said on ne 
applicability of sub-r. 3. This contains 
no reason for the conclusion arrived at; nor’ 
could the Counsel for the appellant assign 
any. So this ruling can be of no assistance 
in deciding the pointthat is before. tus. 


In the other case, the question for deter- 
mination was’ whether in proceedings under’ 


O.. XXI,r. 91, Oivil Procedure Code, the 
person alleged by the auction-purchaser-to_ 
be the real owner of the property sold is a 
necessary party” and it was answered in the 
negative. This question and answer can 
be of no avail in the interpretation of sub- 
r. 3 of r. 92, Civil Procedure Code. 

Having regard to the plain language of 
sub-r. 3 we affirm ` the decision of the 
trial Court that the suit: as to this relief 
was: incompetent. But that Court must’ 
have given a decision on issue No. 6.' Asit 
failed to do so, we remand the case to it for 
deciding that issue. The Court fee on the 
memorandum of appeal will be refunded; 


other costs to abide the event. >, ME 


R, la ‘Case remanded, 


„= 
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| ALLAHABAD HIGH COURT. 
. BEOOND Civin Aprgau No, 1172 òr 1927, 

February 15, 1929. 
Present: —Mr Justice-Dalal, 


Musammat TAYYAB UN- NISSA 
— PLAINTIFE —APPELLANT 


| versus 
Khan Bahadur Sheikh NASRULLHA 4ND 


OTHERS—-DEFENDANTS— RESPONDENTS, 
,Agra Tenancy Act (II of 1901), s. 261 (8)—Suit 
for profits—Entry of plaintiff as proprietor in 
Record of Rights—Presumption—Inferential decisions 
of Civil Court by. reason of res judiceta, whether 
rebut such presumption—Adverse Revenue Court order 
subsequent to plaint, effect of. . i 

Whena Oivil Court has decided the question of 
proprietary title to the property in suit, there is 
nothing left for the Revenue Court to presume 
under the provisions of s. 201 (3) of the Agra 


Tenancy Act of 1901. The presumption, however, is - 


removed only so far as there’ exists a definite 
Civil Court decision regarding. the property in suit, 
and such decisions should not be permitted to 
cover any inferential decision of the Civil Court by 
reason of res judicata. [p. 438, col 2. 

Gobindi v. Saheb Ram (1), distinguished. 

. A’ Revenue Court order removing the plaintiff's 
name from the village record subsequant to the 
presentation, of the plaint, will not affect ths plaint- 
ifs right to sue for profits for the years during 
which his name was entered in the village record. 
` [p. 434, col 1]. : 

Lachman Prasad v. Shitaba Kunwar (2), followed. 


Second appeal from a decree of tne Dis-- 


trict ‘Judge, Allahabad, dated: tha 26th of 
March, 1927. £ 
Mr. S. Majid Ali Khan, for the Ap- 
pellant. l 

- Mr. . Mukhtar Ahmed, for the Respond- 
ents. - a a 


‘'JUDGMENT.—The decision of the 
lower Appellate Court is somewhat sum- 
mary. He referred to a deed of gift, when 
really the gift alleged by: the defendants is 
an oral one. The plaintiff Musammat’s name 
is entered in the village records and on 


the basis of that entry she sued certain . 


_ persons for recovery of her share of the 
profits. The defence was that under a Oivil 
' Oourt decision the plaintiff had beén held 
not to be the owner of the property in suit. 
This is not accurate. There has been no 
civil litigation’ with respect to this pro- 
perty. The civil’ litigation related to a 

- Buit for possession brought by the plaintiff 
' female in the Civil Court against the same 
defendants in which it was held that `a 


gilt of her property had been made by the’ 
plaintif’s mother Musammat Mariam in ` 


favour of the pluintiff’s brother Saif Ullah, 


. hat suit, however, related to proparty in 
another village; and not <to property in the, 


village in the present. Revenue Oopurt süit: 


it is urged that that- finding “will act as tes 
; 28 | | 
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judicata in. the present. suit.’ Whatever 
considerations there may be, if a sult with 


` respect.to this property is brought in the 


Court of a Munsif, in my opinion, the judge 
ment of the Munsif cannot act as res judicata 
in this suit in the Revenue Court. It has 
not been decided definitely by any Civil 
Oourt that the property in suit here does 
not belong to the. plaintiff.’ It may be that 
onta suit brought by either party the 
judgment in the previous suit may be-held 
to be res judicata and a decision may ‘be 
given against the plaintiff by reason thereof. 
That fact, however, in my opinion, cannot 
prevent the operation .of the presumption 
unders. 201 (3) of the” Tenancy Act of 1801. 


‘It has been held by this Court in various 


rulings that when a Civil Court has decid- 
ed the question of propristary title to. the 


property .in suit there is nothing left for 


the Revenue Court ; to, presume under the 
provisions of s.201 (3) of the. Tenancy Act 
of 1901 [Gobindi v. Saheb Ram (1)] >~ 
This has been subsequently. followed in 
various other rulings -of this Oourt. In 
all those cases, however, there was.a definite 
pronouncement by-a Oivil Court with res- 
pect to the property.in suit in. the Revenue 
Court and it was not desired by either party 


. to plead a Oivil Oourt decision by way of 
res, judicata, Ingmy .opinion, this Court- 


has removed the presumption only, so far 
as ‘there existed a definite Oivil. Oourt 
decision: regarding the property in suit and 
such . decisions.. should- -not- be - permitted 
to cover any inferential decision. of tha 
Civil Court by reagon of res judicata.. For 
instance, the circumstances may be such, 
though Lam told that they. are. not present 
here that the next Oivil suit may be brought 
in a Court of higher jurisdiction than that 
of a Munsif,.and the principle of res judicata 
by .reason of the’ difference of Courts 
may not-arise in such subsequent civil suit: 
I am: of opinion that when statute law `di- 
rects: a definite presumption to be drawn: 
it should be drawn, unless, as in cases, 
already referred to, of this Oourt, no-oc- 
casion- arises. for. drawing any presumption, 
_ The references by.the District Judge to 
aubsequent Ksvenue Oourt proceedings. 


-are not of any avail either in factorin law; 


In fact the Revenue Oourt-order relating ta 
the removal of-the plaintiff's name from the 
village record -has been set aside on appeal 
and in law the decision in the case. of 
Lachman Prasad v. Shitabo Kunwar (2) 
.“(1) 1 Ind. Gas. 885;6 A. L. J. 138; 3L A. 257, - 
(2) 5u, Ind Oas. 639; 18.4, L. J. 1008;-2 U, P.-E, B 
(A.) 386; 43 A. 177, i i 


+ 


434 


will apply, that the Revenue Court order 
subsequent to the presentation of the 
plaint will not affect the plaintiff's right 
to sue for the profits for the years during 
which her name was entered in the village 
record, 

In the result, Iset aside the decrees of 
both the Subordinate Courts and remit the 
suit to the trial Court for further trial of 
the rest of the issues and decision. 

ne here and heretofore shall abide the 
result. 


A. Case remanded, 


ALLAHABAD HIGH COURT. 
Ssconp O1vit APPBaL No. 34 oF 1929. 
February lo, 1929. 

Present :—Mr. Justice Ashworth. 
PARMESHRI KUNWAR AND orsEss— 
DEFENDANTS—ÅPPELLANTS 
versus 
DHUMAN KUNWAR—P aintiFrF— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 4 
.—Several plaintiffs—Appeal by some alone—Appellate 
Court, power of, to pass decree in favour of all— 
Co-sharers—Erection of building by one co-sharer on 
joint land—Suit by another co-sharer—All co-sharers, 
whether necessary parties—Plaintiff, whether bound 
to prove special damage—Injunction—Mandatory in- 
junction for removal of kachha buildings, granting 


of. 
- An Appellate Court has power,on an appeal by 
one only of several plaintifis, to pass a decree in 
favour of all the plaintiffs. jp. 434, col. 2.] 
Maha Mangal Raiv Kishun Kandu (2), followed, 
-~ Ambika Prasad v. Jhinak Singh (1), not followed., 
Any one co-sharer is entitled to complain of the 
action of another co-sharer which is prejudicial to 
his joint enjoyment without impleading all the 
other co-sharers as parties and without showing any 
special damage to himself. fp. 435, col. 1.) 
> If a construction by one co-sharer is of great 
benefit to that co-sharer, and does not, to any ap- 
preciable extent, interfere with such joint enjoy- 
ment as the other co-sharer would be likely to 
exercise, the Court may refuse an injunction. But 
where land is unoccupied, any one co-sharer has a 
right to require that any occupation of it should 
ee be joint or should be with his consent, 
ibid. 
l The rule thata Court will not ordinarily issue a 
mandatory injunction for removal of a building 
which:has been completed unless the plaintiff can 
show special damage is not applicable to kachhe 
buildings which can be raised in a few hours, [ibid,] 


Second appeal from a decree of the 
Additional Subordinate Judge, Gorakhpur, 
dated the 23rd of August, 1928. 

Mr. Haribans Sahai, for the Appellants, 
“SUDGMENT,—This’ second appeal 


PARMESHRISKUNWAR V. DHUMAN KUNWAR.. 


119 I, O. 1929 


arises out of asuit brought by thé respond- 
ent and other persons as plaintiffs for the 
demolition of certain constructions made 
by the defendant-appellants on a vacant 
space in the abadi. The defence was that 
these constructions were only on the old 
foundations of previous constructions which 
had been enjoyed by the defendants, so 
that the defendants’ enjoyment of the 
land occupied by them was established and 
could not be interfered with. The trial 
Court also held that as the plaintiffs had 
not joined with themselves all the co- 
sharers who might have complained of the 
constructions and as the plaintiffs had not 
shown .that they particularly suffered by 
reason of the constructions they could not 
be given a decree. The lower Appellate 
Court in appeal, by one only of the plaint- 
iffs, preferring the report of an amin to 
that of defendants’ oral evidence, decided 
against the constructions being on the 
foundations of old constructions and against 
the defendants’ contention that they had 
long been in possession of this land, It 
also held that there was no necessity for 
the plaintiffs to show special damage to 
themselves to justify their getting a decree 
for joint. possession. 

In this second appeal the first plea taken 
is that the lower Appellate Ouurt could not 
grant the appeal in. favour of all the. 
plaintiffs on an appeal filed by only one of 
the plaintiffs. Reliance is placed on a 
decision of a two-Jdudge Bench of this 
Oourt [Ambika Prasad v. Jhinak Singh (1), 
But as pointed out by a singile Judge ina 
more recent decision ! Maha Mangal Rai v. 
Kishun Kandu (2)], that decision, although 
quoting with approval a Calcutta decision 
to the effect that a single plaintiff cannot 
proceed with an appeal without making 
other plaintiffs parties to the appeal, aid. 
not require this view of law for the par- 
ticular case, which was decided on another 
ground. lt seems to me impossible to sup- 
port any such contention in the face of the 
language of O. XLI, r. 4. Ihold that the 
Court was entitled to pass a decree in 
favour of all the plaintiffs, 

A second plea taken up is that the lower 
Appellate Court was not justified in com- 
ing to a finding that the constructions were 
new merely on the ground that the amin 
could not find the old foundations. The 
finding as to the newness of the construc- 
tion was a finding of fact and the report of 

1) 71 Jed: . 32l; . 286; F: 
RE ra aes 321; 45 A. 286; 21 A.L, J. 91; A, 

(<) 100 Ind, Cas, 346;.4,.T, R.1097 All, 311, 


t 
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the amin was relevant. 


the plaintiffs’ oral evidence or not is a 


matter that cannot be raised in second > 


appeal. I 
A third plea taken is that when the action 


of any co-sharer in appropriating his. own 
property is impugned, the suit must be 
brought by all the other co-sharers, or at 
any rate the plaintiffs could not bring the 
suit without evidence of special damage or 
inconvenience to . themselves. For the 
former proposition, I have been shown no 
authority. Any one co-sharer is entitled to 
complain of the action of another co-sharer 
which is prejudicial to his joint enjoyment, 
For the second proposition that he must in 
such a case show special damage I am 
referred to the decision of Ganesh Singh v, 
Kaushal Singh (3). That decision is only 
authority for holding that a mandatory in- 
junction being within the discretion of 
the Court, it will not ordinarily interfere 
to order the removal of a building which 
has been completed unless the plaintiff can 


NATHO V. BABY BAM,” 


Whether that. 
report was sufficient reason for rejecting appeal. 


`~ 


ae 
T rt; 


For the above. rèasons, Ì diamiss thid 


A, 


+ Lah 


Appeal dismissed, 


B 


ALLAHABAD HIGH COURT. 
FregesrT OIVvIL APP4AL FROM Oxper No, 204 
oF 1927, ; 
February 19, 1929. 
Present: —Sir Grimwood Mears, Kr., 
Ohief Justice, and Mr. Justice Young, 
NATHO AND ANOTHER— APPLIOANTES 
versus 
BABU RAM—Opposite Parry, 


Practice-—-Counsel engaged in another Court when 
case is taken up—Duty of Court to give reasonable 
time to Counsel to attend—Party going to fetch 
Pleader —Dismissal of suit—Counsel applying for 
restoration on return—Duty of Court to restore. 

Where the Court learns when a caseis taken up- 
for hearing that the Counsel retained in the case. ' 
is actually engaged in an adjacent Court in another 
case, the proper course to adopt would beto stand 


over the case for a few minutes to enable the 
Counsel to attend. [p. 436, col. 1] : 
When a case is dismissed for default under such; 
circumstances without giving time to the Counsel’ 
to attend, and the Counsel, immediately on return- 
ing from the other Court explains his absence and. - 
asks for restoration of the case, it is the -duty of- 
the Judge to restore the case at once to,the list and | 
hear it on the same day, if possible. ‘[ibid,] 
Whilst Courts of Law have a right to insist that 
parties and their Pleaders shall be ready when the’ 
case is called on, allowance must at times be made 
for an inevitable happening and some in- 
dulgence shown in order that the parties may 
have their cases decided onthe merits, [ibid.] A 


show special damage. But this was a case 
where the buildings had been completed 
sometime before. In this case it has ‘not 
been shown to me that the plaintiffs did 
not bring their suit within reasonable time 
of the constructions. These constructions 
“are kachcha and the principle of the deci- 
sion quoted can in no way apply to a 
kachcha building which can be raised in a 
few hours.. There is no doctrine of special 
damage applicable to a co-sharer complain- 
ing ofan invasion of his rights. It is true 
that a Court has a discretion to refuse or 
order an injunction and may refuse to do 
so when it considers that the remedy of 
injunction is too severe to meet the neces- 
sities of the case and is unnecessary to 
afford adequate reliefto the plaintiffs. But 
_ thisis a very different thing frum saying that 
a co-sharer complaining of the action of 
another co-sharer has to prove special 
damage. The action ofa co-sharer in such 
a case is based on common title and an 
invasion of his right of joint enjoyment. 
Ifa construction’ by one co-sharer is of 
great benefit to that co-sharer, and does 
not, to any appreciable extent, interfere 
with such joint enjoyment as the other co- 
sharer would be likely to exercise, the 
Court may refuse an injunction. But 
where land is ‘un-occupied,.any ore co- 
sharer has a right to require that any occu- 
pation of it should either be joint or should 
be with his consent, 


(9) A W., N 3 1960, jp- 


First appeal from an order of the Sub- 
ordinate Judge, Muzaffarnagar, dated the: 
27th of August, 1927. - 

Messrs, Hyder Mehdt and- Zafar Mehdi, 
for the Appellants. ; 
Mr. K.C, Mital, for the Respondent, 

JUDGMENT.—On the 22nd of: 
July, 1927, Nathu and Sarju were appel-- 
lants in a case fixed to come on before the 
Subordinate Judge, Muzaffarnagar. Nathu ` 
and Sarju were both present and they had: 
engaged a Pleader, Babu Mulchand. At- 
the moment when thé case was called on, ' 
Babu Mulchand in the ordinary course of: 
his profession, was then arguing a case jin 
the. Munsif's Court near by. According. 
to the affidavit of the appellants, Sarju went - 
across to the Munsif’s Oourt-to call his: 
Pleader, and when the Pleader returned after : 
some 10 or 12 minutes the appeal had been- : 

| gtruck off. An application to restore it wag 
heard and disposed of adversely to Nathy 
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and Sarju-on the 27th of August, 1927, and 
the Judge's order is as follows:—‘‘The. ap- 
pellants had gone to call their Pleader when 
the appeal was called on for hearing on 
the 22nd of July, 1927. It was their duty to 
attend in time or to engage a Pleader who 
could attend in time. This view is supported 
by Majid-un-nissa Bibi v. Amnessa (1).” We 
think the Judge has taken much too narrow 
aview of this matter. The Judge must 
have been satisfied that Nathu and Sarju 
were in fact in Court on the 22nd of July. 
He must also have been satisfied that 
they had duly engaged a Pleader. He must 
have been aware 'that it is the practice of 
Pleaders to earn their livings in other 
Courts than hisand that Babu Mulchand 
was legitimately at that moment carrying 
on his profession in the adjacent Court of 
the Munsif. When the case was called on 
the Judge should have asked whether 
Nathu and Sarju were present, 


ed Counsel. Had he done this, we have 
no-doubt that he would have learnt 
that Babu .Mulchand. was. their Counsel 
but was at that moment engaged before 


the Munsif Under these conditions it would 
have been the ‘proper course to have stood 


the case over fora few minutes, to enable 
Babu Mulchand to attend. An applica- 
tion for restoration was in fact drafted on 
the afternoon of the very day, the 22nd. of 
July, but there is nothing on the documents 
before us which. indicates 
Mulchand made any oral application to- the 
Judge. Weareofopinion that he should 
have done so, and that immediately on 
returning from the .Munsif’s Court he 
should have told the Judge what had 
happened and asked the Judge to restore 
the case to his list and proceed with 1t. 
Had that application been made we con- 
ceive that it would have been the duty of the 
Judge to have at once restored thecase to 
the list and heard it on that day, if possible: 
Whilst Courts of Law have-a right to insist 
that parties and. their Pleaders shall be 


yeady when the case is called on, allowance. 


must at times be made for an inevitable 
happening, such as this and some in- 
dulgence shown inorder that the parties 
may have their cases decided on the merits. 
We, therefore, set aside the order of Pandit 
Raj Rajeshwari Sahai and order. that the 
appeal be restored. to the Court of the 


Subordinate’ Judge-of Muzaffarnagar and - 


be heard and. disposed of according to law, 
T + TE Order set aside.. 
| (yeka. Cas, 826. 


-> ‘ Y 
, 
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and. 
if they were, whether they had engag- 


whether Babu. 
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ALLAHABAD HIGH COURT. 
SEOUND O1v.u APrRaL No.29 op 1929, 

February 18, 1929. 
Present:—Mr. Justice Ashworth. 
BANWARL BARHI AND oTnERs— 

DEFENDANTS —ÅPPELLANTS 
a VETSUS - 
RAM RATAN PANDEY —Puratntisr— 
RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 278—Permanent 
lease by manager. of Hindu family—Suit to cancel 
lease—Jurisdiction of Civil Court--Permanent lease, 
whether can be construed as lease from year to year 


—Lessee, whether entitled to refund of consideration, 
before cancellation. 

- Section 273 of the Agra Tenancy Act is. not appli- 
cable to a suit by a Hindu son for cancellation of a 
perpetual lease ofa fixed rate holding by his father 


‘on the ground that the lease was executed by his 


father as manager but for no legal necessity. 


The Civil Court has jurisdiction to entertain such 
& suit. 


An unauthorised permanent lease by the manager 
of a joint Hindu family cannot be construed as an 


ordinary lease from year to year and held valid to 
that extent. i 


In a suit for mere cancellation of a lease by a . 
manager under which possession has not passed to 
the lessee, the question whether the lessee is 
entitled to refund of the consideration paid by 
him does not arise. The lessee may bring. a 
on suit to recover such money if he is, entitled 
o it} l 

Second appeal from a decree of the Ad- . 
ditional Subordinate Judge, Ballia, dated 
the 30th of August, 1928, 

Messrs Mahmudullah and A. M. Khwaja, 
for the Appellants. 2 


JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintif- 
respondent for cancellation of a perpetual 
lease of a fixed-rate holding by his father 
on the ground that the lease was executed 
by his father as Manager but for no legal 
necessity, o 
: The trial Oourt dismissed the suit on a 
finding that a question of tenancy right 
arose and as the Revenue Court haa decid- 
ed that the defendant was tenant, the 
Civil Oourt could not deal with this 
suit. i l . < 
: In appéal'the lower Appellate Court held 
that s. 273 of the Tenancy Act coud not 
apply to oust the jurisdiction of the Oivil 
Qourt ina case like this. No doubt, the 
defendant was a tenantif the lease werea 
valid lease, and it would be a valid lease’ 
until avoided by theson. The Revenue 
Court’s. decision could not prevent the 
plaintiff bringing a suit for avoidance of 
the lease. it found that the alieriation’ 
was not for legal necessity and decreed the 
suit, i y 


r 


r 


"+ Inthe present appeal five:pleas aretaken, 
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The first plea is that s. 273 did apply. 
This plea was rightly rejected for the 
reasons stated by thelower Appellate Court. 

The second plea is that the lease was 
granted in the ordinary course of manage- 
ment. 
plea that the father was bound to give the 
holding to somebody in the ordinary 
course of management, This plea would 
depend upon proving that the father could 
not deal with the land more profitably 
himself, t.e., by hired servants. 
No evidence of this was offered, but 
at any rate a perpetual lease was clearly 
not necessary. Two other pleas are 
pressed. One is that as the father being 
Manager was entitled to give an ordinary. 
lease to the defendant, the lease should be 
construed as an ordinary lease from year 
to year. Ihave been referred to a recent de- 
cision of a Bench of two Judges of this 
Court Basdeo Narain v Sheikh Muhammed 
Yusuf (1), refusing to give possession to a 
plaintiff son in acase where the father h:d 
given a perpetual lease without legal 
necessity on the ground that he could have 
given a year to year lease which would 
have entitled the defendant in thatcase to 
possession, Itis difficult to see howifan 
alienation by way of a permanent lease is 
void it can give the so called lessee any right 
to possession, but it is sufficient for the 
‘purpose of this case to say that this is nota 
case of giving possession. The plaintiff 
has only sued for cancellation alleging 
that he is still in possession and the 
lower Appellate Court has accapted the 
‘suitas such. Sothe decision quoted has 
no relevance, i 

Another point urged is that as part of 
the consideration was actually paid, the 
plaintif should be put to terms before 
getting the cancellation It isnot neces- 
sary in this case to consider whether s. 65 of 
the Contract Act applies. If it does apply, 
the Manager or the family, whichever used 
the money paid by the defendant, might 
beliable to restore it. If sothe plaintiff 
can bring a suit to that effect. What we 
are dealing at present is the cancellation of 
a lease which the plaintiff is entitled to 
avoid. The cancellation of the lease is 
obviously a condition precedent to any 
right on the part of the defendant to 
recover any of themoney paid for the lease, 
He cannot, therafore, complain ofa decree 
for cancellation. 

For the above reasons the appsal is dis- 
missed. 

A. Appeal dismissed, 


GHASI KHAN V. KISHORI RAMANJ?. 


In other words, this amounts toa. 


437. 


ALLAHABAD HIGH COURT. 
Sgcowp Orvic Appsat No, 1043 oF 1926. . 
February 22, 1929. 
Present:—Mr. Justice Banerji and 
Mr. Justice Kendall. 
GHASI KHAN—DaerenpantT—APPELLANT 
versus 
Thakur KISHORI RAMANJI 
‘MAHARAJ AND oTHER3S—~PLaINTIFFS— 
ResPoNDENTS. i 
Limitation Act (IX of 1908), s. 21 (2)—Mortgage— 


ad 


Payment of interest by co-mortgagor, whether saves 


entire mortgage—Liability of person paying, for 
entire debt, 

Payment of interest by one of' two co-mortgagors 
keeps alive not only the personal liability 
of the person who actually pays, but the entire 
mortgage, and the person making the payment can 
be made responsible for the whole debt even thou h 
the claim as against his co-mortgagor has to be dis 
missed [p. 438, col. 2.} 

Chunnt v. Hukum Singh (1), Budhmal Kevalchand 
v. Rama Yesu Sangle (2) and Imam Ali v. Baij Nath 
Sahu Ram Sahu (3), distinguished. 

Sanwale Singh v. Ganeshi Lal (4), followed. 

Second appeal from a decree of the 
Subordinate Judge, Muttra, dated the 2nd 
of March 1926,modifying that of the Munsif, 
Muttra, dated the 17th of August, 1925. 

Mr S C. Das, for the Appellant. 

Mr. N P. Asthana, for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal in a suit for saleon a mortgage of the 
3lst of July, 1410, executed by the appel- 
lant aud Zabar Khan in favour of the 
respondent. 

The defence to the suit by the appellant 
among others was that the claim of the 
plaintiff was barred by limitation and that 
no money had passed to them. 

The mortgage was fora term of six years 
and it was provided in the deed that upon 
failure of payment of interest for one year 
the mortgagee would be entitled to recover 
the whole of the mortgage money without 
waiting for the expiry of-his stipulated 
time. It is, therefore, clear that no interest 
having been paid for one year the mort- 
gagee was entitled to recover the money by 
suit on foot of the mortgage. The present. 
suit having been brought after 12 years 
from that date the claim of the plaintiff . 
must be held to be barred unless the plaint- 
iff -proved either payment of interest or 
principal or claimed that the suit was not 
barred by reason of an acknowledgment, 
The plaintiff claimed that the two mort- 
gagors had made cartain payments but the 
Jourts below have found that the pay- 
ment of‘any interest by Zabar Khan had 
not been proved . but that payment of 
interest by Ghasi Khan had been proved 
and the claim as against -him was not 


| | 
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barred by time. The Court of first instance 
baving decreed the suit against Ghasi 
Khan alone the plaintiff preferred an 
appeal and the present appellant, Ghasi 
Khan, filed cross-objections. At page 15 
ofthe paper book will be found-the points 
that were contested before the learned 
Judge. The result of the findings was 
that the Court accepted the findings of 
fact arrived at by the first Court, namely, 
that the alleged payment by Zabar Khan 
‘had-not been proved but thatthe payment 
of interest by the , appellant had been 
proved. As-the Court of first instance 
had reduced the amount of interest as 
provided for by the deed the learned 
Judge in appeal modified the decree of 
the first Court as against Ghasi Khan. 
Ghasi Khan has comé up in appeal before 
us. Two points have been argued by the 
learned Advocate for the appellant. The 
first isthat payment of interest by one of 
the two co-mortgagors does not keep alive 
the mortgage but only the personal liability 


ofthe person who actually pays interest. 


The sscond point taken is that the appellant 
should not be made responsible for the 


whole debt when the claim as against his 


co-mortgagor had been dismissed. 

It may, however, be mentioned that these 
grounds were not definitely taken in the 
memorandum of appeal and. .,were 
taken and argued before the lower Appel- 
late Court.  . 3 
- The learned Advocate has cited in support 
of the first proposition argued by him-the 
ease of Chunnt v. Hukum Singh (1). This 
_ ease, in our opinion, is no authority for the 

proposition but the: learned Advocate 
argues that we should accept the con- 
verse of what has been laid down in that case. 
The case of a mortgageeis different from that 
ofa mortgagor, and we cannot accept that 


everything that applies to a mortgagee 


must apply toa mortgagor. Their rights 
and liabilities are different. 

It is further submitted that as s..21 (2) 
of the Indian Limitation Act provides 
‘that the acknowledgment of a debt or 
‘payment of interest by one of two debtors 
only keeps, the debt alive as against the 
person who acknowledges the debt or pays 
the interest the liability of the co-mortgagor 


had ceased by reason of the fact that he | 


had made no payments. A mortgage-deed is 
not the same asa simple debtand we think 
.-that the liability which attaches to a mort- 


not’ 
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the mortgage and paying interest cannot 
be got rid of by saying that the payment 
of interest was of a simple debt as such. 

Mr. Das has referred to the case of 
Rudhmal Kevaichand vw. Rama Yesu Sangle 
-(2) as authority for the proposition that his . 
client should be only made responsible for 
a proportionate amount ofthe debt. That 
ease follows a decision of the Calcutta 
High . Court reported in Imam Ali v, Baty 
‘Nath Sahu Ram (3).’ In the case of Sanwal 
‘Singh v. Ganeshi Lal (4) a Bench of this 


Court considered the case reported in [mam 


Ali v. Baij Nath Sahu Ram (3) and has réfer- 
red to cases of the other High Courts and 
held that the rule in that case was intended . 
to govern the particular facts ofthat case 
on the point. and not to lay down any 
general rule. Having examined that case 
we are of the same opinion and we think 
that no general rule was laid down either 
in the cage reported in Budhmal Kevalchand 
v. Rama Yesu Sangle (2) or in the case 
reported in’ Imam Ali v. Baiz Nath Sahu 
Ram (3). We see no reason to differ from 
the view of this Courtin the case of Sanwale 
Singh v. Ganeshi Lal (4) and no materials © 
have been laid either before the Court 
below or before us from which wecould 
say that theordinary principle applicable 
to mortgages does not apply to the facta of 
thiscase. Ordinerily, if two properties are 
jointly mortgaged for thesame debts each 
of those properties is liable for the whole. 
and it is open to the mortgagee either to 
proceed against the whole mortgaged 
property or against a part of such property. 
There may, no doubt, ba special casés;where 
an execution may be made but, in our 
opinion, in this case there is nothing shown, 
which would lead us to depart from the or- 
dinary rule.. We are, therefore, of opinion 
that there is no force in this appeal and we 
dismiss it with costs. 

Appeal dismissed, 

B. 223; 22 Bom. L. R. 


(3) 33 C. 613; 3 O. L. J. 576; 10 0. W. N, 551. 
(4) 20 Ind. Cas. 41; 35 A. 44l; 11 A. L. J. 630. 


| 


A. si 
ae 55 Ind. Cas. 327; 44 
6 È 


gagor by reason of his havirg executed ` 


(1) 102 Ind. Gas, 288 8 A, L. J, 605. . 
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ALLAHABAD HIGH COURT. 
Secono Orvin APPRAL No, 231 or 1928. 
‘February 21, 1929. 
| Present:—Mr Justice Ashworth. 
FAQIR PASI AND ano'HEx—PLaInTIFFS 
; ~~ APPELLANTS 
versus ” 
BEHARI KUNDi GAR AND OTHERS 
: — DEFEN DANTS-~~RESPONDENTS. 
- . Mortgage—Redemption—Excessive ratz of interest, 
whether clog on redemption—-Doctrine of clog, appli- 
eability of, to India—Transfer of Property Act (IV 
of 1682), s. 60. 
_ In no circumstances can a high rate of interest 
.in ahe mortgage be. construed as a clog on the 
equity of redemption provided that the parties 
entered into the contract with eyes open and on 
equal terms, and that the terms of the mortgage 
are clear and not equivocal. [p. 440, col. 2.) 
‘Muhammad Ali v. Ramzan Ali (1), commented 
upon. 
Kreglinger v New Patagonia Meat and Cold Storage 
Co. Lid. (2), referred to. 
There is nothing in the Transfer of Property Act 


to justify the application of the doctrine of clog on. 


redemption to India except the: provisions of s. 60 of 
the said Act. [p. 440, col, 1.] l 
Second appeal from a decree, of the 
Additional Subordinate Judge, Gorakhpur, 
dated the 8th of November, 1927. 
‘Mr. Baleshwari Prasad, for Mr, Sankar 
. Saran, for the Appellants. 
Mr. M. Waliullah, for the Respondents. 


‘JUDGMENT.—This second appeal 


arises out ofa suit brought by the plaintiff- - 


“appellants for redemption of a certain 
‘mortgage of a house.. The mortgage set 
out thatthe mortgagee was to do all the 
repairs of the house in question and, more- 
' over to re-build certain dilapidated portione, 
In addition to enjoyment of the house he 
was to get Rs. 24 per cent. interest per 
year.. The mortgage was also not redeem- 
able for a period of 20 years. 
The trial Court came to a finding that 
the present value of the houss is about 
Rs. 1,000 and that’ according to the terms 
of the mortgage-deed the mortgagé-debt 
must. have amounted at the date, when the 
mortgage became redeemable, to a sum 
of R3 2,120 It consequently held that the 
provision asto interest at this high rate 
amounted in effect to a denial of all rights 
-‘to-redeem, and allowed redemption upon 
re-payment of the principal amount only, 
namely Rs. 200. - 
In appeal the Subordinate Judge held 
that the ‘repairs and re-building of the 
house must have swallowed up all the 
pec'iniary advantage to'be enjoyed by the 
mortgagee from enjoyment of the house, 
that a high rate of interest could not be 
deemed a clog on the equity oz redemp- 
tee ww ot wo o TG Toa sot) ey E t> ou swn Wwa 
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- redemption. 
- manner, I regret that I could not agree with 


(1) 848 Ind. Qag. 454;.3 O, L, J. 748 
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tion,and that the mortgagor must have 
agreed to this interest and was not proved 
to have been subjected to undue influence 
Or pressure, - | 
: He, therefore, allowed redemption only on 
payment of the entire interest at the full 
contractual rate. on l 
In this second appeal the first plea 
taken is that the lower Appellate Court. 
wrongly construed the mortgage- deed, but 
Counsel for the appellants admits that 
this only means that the lower Appellate. 
Oourt'should have found the exorbitant. 
rate of interest to bea clog on the equity 
of redemption. We are, therefore, solely. 
concernedin this appeal with the ques- 
tion whether an exorbitant rate ofinterest, 
so exorbitant as to make it impossible or. 
at least improbable that the mortgagor 
would ‘ever dream of redemption if re- 
quired to pay the contractual interest can 
be treated as a clog on the equity of re | 
demption. 
Iam referred bythe appellant’s Counsel. 
in support of his contention. that it can’ 
to a decision of atwo-Judge Bench ofthe 
Judicial Commissioner's Court of Oudh 
(now Ohief Oourt), namely, Muhammad Ali 
v. Ramzan Ali (1), The Judges composing 
this Bench were Pandit Kanhaiya Lal, for 
many yearsa Judge of this Court, and 
Mr, Kendall, whois at present a Judge. 
The relevant portion of that judgment is as 
follo ws:— | = 
“A covenant, which renders redemption 
prohibitive or penal, isvery often added: 
with the object of fettering the equity of 
redemption, and the question for considera-. 
tion in such cases is whether thé covenant. 
is reasonable so as not to go beyond what 


is necessary for the protection of the co- ` 


venantee, or impair his security, Where. 
the parties occupy an unequal position, as 
they did in this case, itis not open to the. 


miortgages to stipulate for a condition that 


operates oppressively on the mortgagor. 


and renders the property practically irre- 


desmable.” Itis sufficient for this case to 
remark, without otherwise expressing my 
concurrence with the principles laid down 
in that judgment, that in that judgment. 
there wasa finding that undue préssure was 
used to'‘obtainthe excessiveand impossible 
interest Ido not construe’ thatjudgment 
to mean that high interest alone could 
be construed as a clog onthe equity of 
If I had to construe it ia this 


kaag re r ~ 
i 


y 
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ji,” Asin this case the ‘lower Appellate 
Court has expressly stated that’ no undue 
influence was proved, that case cannot be 
deemed applicable to the facts in 1 this 
case, 

In that case reference was made to the 
very illuminating judgment of Viscount 
Haldane, L. ‘0, in Kreglinger v. New 
Patagonia Meat and Cold Storage Co. Lita., 
(2) where the whole history and principles 
of the law as regards a clog on the equity 
of redemption as administered by Chancery 
Oourts was set forth. In particular Vis- 
count Haldane pointed out that the pre- 


vious decisions of Courts are more binding `. 
under asystem of jurisprudence such as .: 


the English system than under a system 
where the paramount authority is that of 
a Code. It appears to me, therefore, ‘de- 
sirable to see how far the Transfer of Pro- 
perty Act justifies the application of the 
English doctrine of the clog onthe equity 
of redemption: 

There is nothing in the Transfer of Pro- 
perty Act to justify the application of this 
doctrine ‘except the provisions of s. 60. 
That section gives a statutory right to the 
mortgagor to redeem on payment of the 


mortgage-money, and qualifies this right- 


only by a proviso that theright conferred 
by the section has not been extinguished 
by act’ of the parties or by order of a Court. 


Locking ‘at 6.°58 we Ta la the expres- 


sion ‘mortgage money” s. 60 is to be 
construed as “the principal money and 
interest of which payment is secured for 
the time being”. From this it is clear 
thatthe ‘parties may agree to any rate or 
amount ofinterest that they choose, and 
that a mortgagor cannot redeem without 
payment ofthat interest, even if the in- 


terest is so excessive as to prevent all. 


possibility of redemption. The terms of 
6. 60 afford no relief to the mortgagor. Nor 
_ will the principle embodied in ‘the phrase 
‘oncé’ a mortgage always a mortgage’ 
~ operate in favour of the mortgagor; for a 
mortgage providing for redémption being 
deferred until a time when the mortgage 
money atthe contractual rate of interest 
amounts to such a sum that no sane per. 
son would redeem, if he had to pay that 
sum, will in effect be an absolute transfer 
and nota mortgage. It is necessary to 
look at the substance and not the form, 
and where the mortgage contains terms in 
effect preventing any possibility of re- 
demption, the contract in effect’ is not a 


. (2) (1914) A. 0.25; 83 L.J. Ch, 79; 109 L, T. 802; 
588. J. 97; 30 T, Li R: I4 - 


ABDUL AZIZ Y. ABDUL RAHIM, + ° 


“January, 


119 L'O. 1989. 
mortgage even though it is called one. ` 8o 
the’ principle’ will not apply. My son= 


clusion thenis that in no circumstances 
cana high rate of interest in the -mort- 
gage beconstrued’ as a clog on the'equity 
ofredemption, provided that the parties 
entered into the contract-- with -eyes open 
and on equal terms, and thatthe terms 
of the - mortgage were clear and not 
equivocal, i 
‘Accordingly, I distniss ' this appeal with: 
costa. 


a - Appeal dismissed. , 


i ` 


“ALLAHABAD HIGH COURT. $ 
` Exgourion SEGOND Civiu Arrear No. 322 i 
- oF 1928. 
February 18, 1929 
Present :-—Mr. Justice Sen and 
Mr. Justice Niamatullah. oe 
Hafiz ABDUL AZIZ alias BAQRIDAN-= 
J UDGMENr-DrsTor—APPELLANT 
< Versus 
SHAH ABDUL RAHIM—JupGmevr- 
Destor AND Musammat SHAHIDAN BIBI 
AND 01 HE«S—DecerEs HoLorss ` 


— ResPonpente 

Civil Procedure Code (Act -V of 1908). s 4?—Dis- 
pute between contending judgment-debtors, whether 
within s 47—~Order, whether appealable—Order direct- 
ing property of a judgment-debtor to be sold last - 
on conditions—-Appeal disputing legality of conditions, 
&ompetency of. | 

Per Sen, J. (Niamatullah, J., dubitante)—A dis- 
pute relatin g to the execution, satisfaction, or dis- - 
charge of a decree between two sets of contending 
judgment-debtors does not fall within the purview 
of s, 47, Oivil Procedure (ode. An application 
cognisable under that section must be one between 
parties arrayed against each other as decree-holder 
of the one part and the judgment-debtor or. their 
representatives, of the other. |p. 442, col. L] 

Raynor v, Mussoorie Bank, Ltd. (1), Anandi- 
Kunwari v. Ajudhia Nath (2), Bhagwativ. Banwari Lal 
(3) and Thoppai Vedaviasa Aiyar v. Madura Hindu © 
Sabha Nidhi Co., Lid. (4), discussed. 

Per N iamatullah, J.-A question arising between 
two judgment-debtors as to whether the Court could 
impose certain condifions on the property’ of 
one of them being sold last, is not one relating to 
the execution, satisfaction or discharge of the decree. 
fp. 442, col. 2, 

Execution second appeal from a decree 
of the Sécond Additional Subordinate 
Judge, Gorakhpur, dated ‘the 16th of 
1924, confirming that of the. 


Oity Munsif, Gorakhpur, dated the 27th of 


ee 


` August, 1927. 


Dr.M. Waliullah, for the Appellant.. 
_ Mr, Sankar Saran, for’ the Respondents: 
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ME | UDGMENT. 

Sen, J This is an appeal, by a judg- 

ment-debtor and it arises out of the follow- 
ing facts. 


“One Abdul Rahim kaa NGU a simple ' 


mortgage in favour of the Kayastha Trad- 
ing. Oorporation for Rs. 600 |which was 
payable in two years. The property 
hypothecated consisted of three houses and 
the rate of interest agreed’ upon ‘was one 
rupee per cent, per mensem atisix monthly 
rests, The mortgagee assigned the mort- 
-gage to one Shamsuddin on the 19th of 
March, 1910. Abdul Rahim sold one of 
the mortgaged houses to Abdul Aziz, the 
appellant, on the 14th of June) 1918, for 
a sum of Rs. 1,100 out of which Rs. 601 
were left with the vendee for payment of 
the mortgage-debt in part. 
was not made. Shamsuddin having died, 
his heirs, namely, Musammat Shahidan Bibi 
and others, brought a suit on the mortgage 
dated, the 13th of April, 1912, against 
Abdul Rahim, Abdul | Aziz 
others. A preliminary decree | was, passed 
on the 13th of July, 1926. The final decree 
followed on the. 14th of January, 1927. 
The decree holder applied toilithe Munsif 
of Gorakhpur ‘for the execution of the 
decree and Abdul Aziz appli ed that the 
“house purchased by him on the 14th of 
June, 1918, be sold last in-execution of the 
final decree On the 5th of: July, 192/, 
the Munsif acceded to this [prayer and 
- passed an order to that effect! behind the 
back of Abdul Rahim, Shortly after the; 
making of the said order, -Abdul Rahim 
` appeared in Court and presented an applica- 
tion protesting against the order of the learn- 
ed ` Munsif directing that the house property 
purchased by Abdul Aziz be sold last. 
On the 27th of August, 1927, the Munsif 
reviewed.the order, dated the 15th of July, 
1927, and directed that the: said order 
could be availed of by Abdul Aziz on this 
condition that he paid a sum of Rs. 601 
to the decree-holder in satisfaction of the 


mortgage together’ with intérest on the 


said amount at one rupee per cent. per 
mensem compoundable every; six months 
‘from the 14th of June, 1918) the date of 
his purchase ‘right up to the! date of his 
payment, | 

Aggrieved by the aforesaid order, Abdul 
Aziz lodged an-appeal in the ‘Court of the 
learned District Judge which was heard 
bythe Second Additional | Subordinate 
Judge of Gorakhpur: A | preliminary 
objection was raised by. the respondent, as 


regards ithe competency of- the. appeal. l 


“impur AZIZ-P. ABDUL RAHIM. 


‘The learned- J udge accepted . thie poo 
minary objection’and dismissed the appeal ~ | 


and | 


i tion. 
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upon the ground that no appeal lay- to 
him; The ratio of thé decision was that 
the order, dated the 27th of August, 1927, 


‘was passed in the course of an execution 


proceeding in which Abdul Rahim and 
Abdul Aziz, the. rival judgment-debtors 


_ were ranged on: opposite -sides and there 
‘was no question between the parties to 


the suit in which the decree was made ` 


‘within the meaning of s. 47 of the Civil 
‘Procedure Code. 


Abdul Aziz appeals to this Gout and 
urges the matter between the parties was 


one under s. 47 of the Civil Procedure 


Code and that an appeal lay to the lower 


‘Appellate Court. 
This payment - 


Section 47 .of the Civil Procedure Code 
provides;—“All questions arising between 
the parties to the suit, in which the decree 


‘was passed, or their representatives, and 


relating to the execution, . discharge or 
satisfaction of the decree, shall be: deter- 
mined by the Court executing the decree 
and not by .a separate-suit.’ 5 

The conflict of interest in the exéention 
department was between two sets of judg- 
gment-debtors dnd there was no question 


between the decree-holder on the one side ` 


and one or other of -the judgment-debtors 
on the other side relating to the execution, 
discharge òr satisfaction of the decree, It 


would be straining the language of s. 47 


of the Gode of Civil Procedure to hold 


“that a dispute of this description between 


two sets of contending judgment-debtors 
would fall within the purview vof, s. 47. 
This question directly - arose in Raynor 
v. Mussoorie Bank Ltd, (1). After discussing 
the: facts of the case Brodhurst and 
Tyrrell, JJ., observed at page 686*: “This 


bas yar purported to be made under `` 
But `. 


. 244 of the Oivil Procedure Code. 
Iperi from other considerations showing . 
that s. 244 is not applicable to'a proceed- | 


'ing of this character, itis sufficient here . 


to observe that an application cognizable 


“under that section must be an application 
‘between the parties, that is to say, between 
-the parties arrayed against each other as 


decree-holder of the one part, and judg- 


-ment-debtors or their representatives of 


the other. But this is not such a ques- 
It is acontroversy of two judgment- 
debtors: inter-se. and the provisions of 


'5. 244 do not apply to the deterraination of 
such questions”. 


This statement of ay wan, 
(1). 7 A. 681; A. W. N. (1885) 204. - 


*Page oiT A [Bd] ee et ee ee 
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3 ith approval in Anandi Kunwari 
kia Nath (2) and it was obsarved 


that the controversy was between a judg-. 


ment-debtor and his representative and 
that it would be straining the language of 
g. 244 to hold that such a dispute fell within 
the scope of that section. In Bhagwati v. 
Banwari Lal (3) the majority of the Judges 
constituting the Full Bench exprassed 
themselves in support ef the above view. 
Banerji, J, is reported to have said (see 
page 98*) that “as regards the first condi- 
tion itis manifest that the parties must 
be arrayed as decree-holder or his 
representative on the one side and the 
judgment-debtor and his representative cn 
the other. Any question arising between 
the decree-holder and his representative 
or between the judgment-debtor and his 
representative is clearly not a question 
within the purview of s, 244. This has 
peen held so, repeatediy that I deem it 
unnecessary to cite authorities . 

The learned Wounsel for the appellant 
relies upon the case of Thoppai Vedaviasa 
Aiyar v Madura Hindu Sabha Nidhi Co, 
Ltd. (4). Their Lordships ruled in that 
case thats. 47 of the Oivil Procedure Code 
ought to admit of a liberal interpretation 
and should not be confined to cases where 
the question in controversy was between 
the decree holder and the judgment- 
debtor. It is submitted with all respect 
that the above view is not supported by 
the language of s. 47 of the Civil Procedure 
Code and is opposed to the cursus curiæ 
of this Court which I am bound to follow. 

The order not being one under s. 47 of 
the Code of Civil Procedure no 
appeal lay to the lower Appellate 
Court. It is not contended that the order 
was appealable independent of s. 47 and 
also not contended that O. XLII of 


it 18 
Code of Civil Procedure applies, The 
ey is that the appeal fails and should 


igmissed witb costs. l 

oe Ries cullen J.—I entirely agree 
with my learned brother in the conclusion 
he has arrived at and would dismiss the 
appeal. I, however, rest my, docision on a 
different aspect of the case. lam of opinion, 
that the question arising between the parties 
to this appeal, namely, whether the Oourt of 
Gret instance was justified in imposing cer- 

(2) 30 A. 379 at p, 383: A. W. N. (1908) 157; 5 A. L. 


J. oy Ind. Cas. 416; 31 A. 82; 5 M. L. T. 185; 6 A. 


L. J. 1. É s 
J. Cas. 148: A.I. R. 1924 Mad. 365; 18 L, 
Ei 923) M. W, N. 662; 45 M L. J. 478. 
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tain conditions on the property, in which the 
appellant is interested, being sold last is 
not one relating to ‘the execution, diecharge 
or satisfaction of the decree’ and for that 
reason the order impugned in this appeal 
is notone which can be regarded as an 
order passed under s. 47 of the Civil 
Procedure Code. I hesitate in accepting 
the view that s 47 of the Code of Civil Pro- 
cedure can, under no circumstances, apply to 
an order passed by a Oourt executing the 
decree as between two judgment-debtors 
inter se. The relevant partofs 47 is this:— 
“All questions arising between the parties to 
the suit in which the decree was passed, 
or their representatives, and relating to 
the execution, discharge or satisfaction 
of the decree, shall be determined by 
the Oourt executing the decree and not 
by a separate suit’. As I read the sec- 
tion all that is necessary to be made 
out for its application is that the parties 
between whom a question relating. to the 
execution, discharge or satisfaction of the. 
decree arises should have been parties to 
the suit whether arrayed on the same side 
or on the opposite side. The word “be- 
tween’ does not, in my opinion, imply 
that such parties should have been arrayed 
as plaintiff and defendant, The words ‘be- 
tween the same parties’ occur ins. ll of 
the Oivil Procedure Code and it has been 
repeatedly held in relation to questions of 
res judicata that parties arrayed on the 
same side may havea conflict of interest 
and a decision arrived at on questions be- 
tween them in asuit in which they are 
arrayed on the same side operates as res 
judicata in a subsequent suit in which 
they are arrayed on the opposite side. 
Some of the reasons for the view taken 
by the learned Judges of the Madras High 
Court in the case referred to by my learn- 
ed brother merit consideration. In a suit 
for partition, for rendition of accounts or 
in an administration suit, after a decree 
has been passed questions may arise be- 
tween the parties arrayed on the same 
side in the course of execution proceed- 
ings and if the scope of s. 47 of the Code 
of Civil Procedure is narrowed down only’ 
to cases in which questions relating to 
execution, discharge or satisfaction of the 
decree ariss between the decree holder 
and the judgment-debtor, the very object 
underlying that section may be frustrated, 
While lam not prepared to dissent from 
the authorities whico my learned brother 
has quoted in support of his view, I venture 
to express my. hesitation in accepting that 


view as absolutely. correct’ and of general 
application. As I agree in dismissing the 
. appeal on another ground I need not exa- 
mine the view in all its aspects and con- 
tent myself by merely reserving my 

. Opinion on the question. : 
By the Court,.-—The appeal is dismiss- 
ed with costs. ; 
- À, Appeal dismissed, 


[eK 
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ALLAHABAD HIGH COURT., 
URIMINAL Rererence No. 824 oF 1928. 
February 8, 1929. 
Present—Mr. Justice Banerji and Mr. 
Justice Sen. | 
EMPEROR— APPLICANT 
VETSUS 
J UKHAN—Oprosire Party. 

Criminal Procedure Code (Act V of 1898), s. 807—~- 
` Verdict of Jury—Reference by Judge—Power to 
. interfere with perverse verdict. | 


. 


Ordinarily, the verdict of the Jury is entitled to ` 


very great weight and their verdict is rot liable to 
displacement upon the mere ground that upon a 
consideration of all the evidence, a Judge would 


have arrived at a conclusion diferent from 
that arrived at bythe Jury. But where the 
verdict of the Jury is perverse and pa- 


tently erroneous and it ‘is established that the 
verdict amounts to a gross miscarriage of -) ustice, the 


Court is entitled to .draw its conclusions from the. 


` evidence .as to the guilt of the accused. |p, 443, 
cols. 1 &2.). 


= QOriminal reference made by tha Sessions 
Judge, Bareilly, dated the 22nd of Novem- 
ber, 1928. 
Dr. M. Waliullah, Assistant Government 
Advocate, for the Crown, < 
JSUDGMENT.—This' is a reference 
made by the learned Sessions Judge of 


Bareilly -under s. 307 of the Code of Orimi=’ 


nal Procedure. 

Jukhan was committed to Sessionson a 
charge under s. 394/75 of the Indian Penal 
Code. The trial proceeded with the aid of 
five jurors. A verdict of ‘not guilty’ was re- 
turned by a majority of 3 to 2. 
ed Sessions Judge disagrees with the verdict 
of the majority and is clearly of opinion 
“that it is, necessary for the ends of justice 
“to submit the case for the consideration of 
this Court, The Judge has stated his 


‘opinion on the ‘evidence and given his- 


_-reasors for djffering from the mejority of 
the Jury. The reference to this Court 
| fulfils the requirement of s. 307 of the Code 
of Criminal Procedure. 
Ordinarily, the verict of the Jury to whom 
‘the decision -of the case :was primarily 
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entrusted by law is entitléd to very great 
weight and their verdict is not liable to dis- 
plaj@ment upon the mere ground.that upon 


' a consideration of all the evidence, a Judge 


would have arrived at aconclusion different. 
from that arrived at by the Jury [Emperor 
v.. Jhirkua (1).] But where the verdict of 
the Jury is perverse and patently erroneous 
and it is established that the verdict 
amcunis to a gross miscarriage of justice, 
thie Court is entitled to draw its conclusions 
from the evidence as to the guilt of the 
accused. 
Maya Ram complainant was proceeding 


“from his native village Khera toa neigh- 


botring village Kerka on the 2nd of August, 
1923. It was a lonely road. The time was 
abcut nightfall. He, was carrying on a 
stick a bundle containing clothes for his 
soc. When he reached a bridge near 
Kurtara, he twas {suddenly attached by 
thrze persons, who were armed with lathis. 
Upon his shouting for help twoof his as- 
sailants ran off to a maize field with his 
buadle. He caught the third assailant but 
the latter managed to escape intoa rice 


. fie.d. Maya Ram’s cries for help attracted 


two Chamors who were returning from their 
Siagara cultivation and also a third man, 
Kermi by caste, who was on his way to his 
fied. They ran to help Maya Ram and 
caught Jukhan in a rice field. “A report was ` 
lodged at the Police Station without any 
delay and. Jukhan was placed into the 
custody of the Police. Two days later, the . 
complainant was medically examined. His ° 
in uries were slight. 

The case of the prosecution rests upon 
tha statement of Maya Ram, the complain- 
axt, who is corroborated in essentials by the 
three persons who came to his rescue, viz., 
Dalloo, Sadho and JaiSukh. The state- 
mənts of these witnesses appear to be per- 
fextly natural and straight-forward and 
nc facts have been elicited to their dis- 
eradit. . 5 

The three witnesses saw the assault from 
a clistance. They saw two of the assailants 
rcnning’‘away with a bundle of clothes. The 
accused was caught at the spot with a 
lathi. The prosecution witnesses state that 
tLey never knew Jukhan before, 

Jukhan pleaded not guilty. “He was pro- 
diced kefore a Magistrate on the &th of 
Avgust, 1928, tut he refused to make any 
s-atement. On the 12th of September, 1928 
hə made the following statement before the 
Cornmitting Magistrate:— l 


- (1) 2 A. L. J. 475; 2 Cr. L, J, 357, 
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“TT was returning from Fatehganj Bazar, 


had a bundle of thread. Maya Rem and 


Sadho were quarrelling. Many others were 
present. This was at culvert, near Kurtara, 
Maya Ram and Sadho said ‘catch him’, I 
„was caught and my bundle was-taken. All 
accused knew me before.” Itis difficult to 
eoneeive a story more absurd and uncon- 
vincing than this. In the Oourt of Session 
he improved upon this story with this addi- 
tion that he had seen Maya Ram and had 
quarrelled with him and other witnesses 
and that he had bought the thread from a 
baniaof Fatehganj Bazar whose name he did 


not know. 
Jukhan produced no evidence in support 


of his story. ; 
His presence near Kurtara about nightfall 
is not accounted for. 
The Police have searched the house of the 
accused but no stolen property was found. | 
The majority of the jurors were influenced 
by the fact that Maya Ram'sinjury was of 
a trivial character and that no property was 
recovered from the house of the accused. 
The verdict of the majority did not pro- 
ceed upon 2 consideration of the evidence 
for the prosecution which was all one way 
and absolutely free from any taint. The 
verdict was clearly perverse and the learned 
Sessions Judge was justified in reporting 
this ‘case to this Court under s. 8070f the 
Gode-of Criminal Procedure ; 
- We hold onthe evidence that Jukhan 
committed robbery of a bundle belonging 
to Maya Ram and voluntarily caused hurt 
in committing the said robbery and that, 
therefore, heis guilty of an offence under 
g, 394 of the Indian Penal Ocde. : 


. Jukhan is’about 60 years old. The. 


learned Sessions Judge has noted against 
him along record of previous convictions, 
out of which, those under s. 193 of the 
Indian Penal Code or under s. 110 of the 
Code of Criminal Procedure, cannot be 
taken into account, He admits the follow- 
onvietions:— 
“© 17—1—1903 section 456/75 .. 4 years’ R.I 
(Jukhan says he got 3 years under thia.) 
9) 13—2—1920 section 457/715 ... 2 years’ 
6 28—-7—1925 section 457/75 ... dyears’ R.I. 
“ Oonviet Jukhan unders. 394/75 of the 
Indian Penal Code and sentence him to 4 
years’ rigorous imprisonment, and it is to 
count from the 22nd November, 1928. 
a. Verdict set aside. Accused convicted. 
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ALLAHABAD HIGH COURT. 
‘CRIMINAL Revision No.5 or 1929. 
February 11, 1929. - 
Present;—-Mr, Justice Dalal. 
_. JADUNANDAN MISRA AND OTHERS `: 
——-APPLIOANTS 3 
versus . ? v 
SHEOPAHAL— OPPOSITE PARTY, 


Criminal Procedure Code (Act V of 1898), s. 489— 
Reviston—Application to High Court without applying: 


‘to District Magistrate or Sessions Judge, competency of 


—Practice of Allahabad High Court. 

It is a settled practice of the Allahabad High 
Court to refuse to hear an application for revision, 
even after an ex parte admission of the application, 
when the applicant has not first applied to the 
District Magistrate ‘or to the Sessions Judgé for 
revision andit is not advisable to depart from it 
though there isno ruleof Statute law on the sub- 
ect, , 

i Sharif Ahmad v. Qabul Singh (1), Nathe Singh v. 
Emperor (2) and Rash Behari Saha v. Phant Bhusan 
Haldar (3), referred to. 

Criminal revision from an order of the 
Magistrate, First Olass, Ballia, dated the 
21st of December, 1928. a? og 

Mr. Sagar Chand Goyel, for the Appli- 
Cants 

Mr. A. P. Pandey, for the Opposite 
Party. 3 

JUDGMENT. —I am sorry to dis- 
appoint Mr. Goyel who I see has come 
prepared with a large number .of law 
reports. When I admitted tbis revision, 
I overlooked the omission of the appli- 
cants to approach the Sessions Judge 
first. In future the trial clerk is directed 
to note when an application for revision 
is made direct to this Court without first 
approaching the District Magistrate or 
the Court of Session. As a rule there ig 
a practice at the bar to certify in the 
grounds of revision that application was 
made to the District Judge or to the 
Sessions Judge and had not proved 
successful, If the trial clerk makes a note, 
the attention of the Judge would -at ‘once 
be drawn to the omission. 

It has been the settled ‘practice of this 
Court to refuse to hearan application for 
revision, even after an ex parte admission 
of the application, when the applicant has 
not first applied to the District Magistrate 
or tothe Sessions Judge for revision. The 
practice was laid down by a Bench judg- 
ment of this Court in Sharif Ahmad v. 
Qabul Singh (1). Tbis practice was followed 
by Kendall, J , in Nathe Singh v Emperor 

2). When a settled practice has been 

(1) 63 Ind. Gas. 875;, A. I. R. 1921 All 30: 19 A. 
z Ta 3 U. P. L. R. (A.) 77; 43 A. 497; 22 Or. L. 

(2) -102 Ind. Oas. 352; À. I. R. 1927 All. 829: LI R. 

iA. 67 Or; 7 AD Or, R. 438; 28 Or. L, J. 544. `. 
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observed in this Gourt for at least 8 vears, 
it is not advisable to vary it though there 
may not be any rule of Statute law cn the 
subject. It appears that in the Calcutta 
High Court also such a rule is observed, 
see Rash Behari Saha v. Phani Bhusan 
Haldar (3). 

This application is dismissed, but the 
dismissal will not prevent the applicants 
if they so desire from approaching the 
E Magistrate or the Sessions Judge. 


Revision dismissed. 
3) 63 Ind. Oas. 410; 48 C. hie: 22 Cr. L. J. 650. 


ALLAHABAD HIGH COURT. 
_ BECOND Civit AppeaL No. 1004 oF 1527, 
February 7, 1929, 

Present :—Mr. J ustice Dalal. 
Sheikh KARAM ALI—PLAINTIZE— 
APPELLANT 
versus 
MUHAMMAD LATIF AND 01HERS—- 


DEFEND4N18— RESPONDENTS, 
“Wahana dan Law—Dower—Widow's right of 
retention, whether transferable—Transfer of property 





itself —Right of other heirsto recover property from - 


alienece without paying dower-dedt. 

Where a Muhammadan widow who is in posses- 
sion of her husband’s property in lieu of dower 
alienates the property itself and not her right of 
retention, her husband's other heirs are aniitied to 
recover possession of the property from the trans- 
feree without payment to him of the dower-debt. 
` 445, col, 2.) 

Quere. — Whether. a Muhammadan widow's right 
to retain her husband's property in Deu of dower is 
transferable. [ibid. 

. Maina Bibi-v. Vakil Ahmad (1), referred to. 


Second appealirom a decree of the Sub- 
ordinate Judge, Azamgarh, dated the Z1st 
March, 1927. 

Dr. M. Waliullah, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—This property in suit 


was once held. by a man of the name of. 


Wazir. He disappeared and his wife Bandi 
Bibi took possession of the property as 
against the rightful heirs by righs of suc- 
cession. She sold the property on 1€th Sep- 
tember,-1873, to two persons for a sum of 
Rs. 700. “Ultimately one of these, Muham- 
mad Ali became owner of the. entire pro- 
perty by purchasing the other portion of- 
the ‘property by right of pre-emption. The 
plaintiff of the present suit is legal heir of 
Wazir and sued the defendants who are 
- guccessors-in-interest of Muhammad Ali for 
recovery of pussession of the property. His 
case was that Musammat Bandi Bibi was 
in possession of the property in lieu of a 

dower-debt of Rs. 51, that the debt a 
been paid out of the usufruct, that wnat was. 
transferred was a right of retention of pro- 
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perty until her dower-debt was: “ paid and” 
that the defendants were liable to give up 
possession and to render accounts. The 
learned Judge of the lower Appellate Oourt 
held that what was sold in 1873 was not 
the right of retention of the property till’ 
dower-debt was paid but the property it- 


‘self, that consequently on such sale the 


heire of the husband became entitled im- 
mediately to take possession of the proper- 
ty and that Muhammad Ali's possession 
‘from 1873 became adverse to the heirs. 
He, therefore, held that the suit was time- 
barred. He further held that the suit was’ 
also barred by the provisions of s. 233 (k) 
of the LandRevenue Act because the plaint- 
iff had not raised the question of his title’ 
to this property at a partition of ‘gamindart 
property in which suit both he and the 
defendants were -parties. In my opinion 
the second point is dependent on the fi rst; 
if the defendants held the property merely 
by way of security for payment of dower 
debis, the plaintiff was not entitled to im- 
meciate possession and could not raise the 
question of his title in’ the suit, for- parti- 
tion. If, on the other hand, there was, a 
transfer of property in 1573 the suit would 
be time-barred as well as, barred under 
the provisions of s. 233 (k) of the Land. Re- 
venue Act, 

There is conflict of saihonly as to whe- 
iher the widow’s right of retention is trans- 
ferable or not. ‘In some cases it has been 
held that the right of retention is a per- 
sonal right and cannot, therefore, be trans-. 
ferred. In other cases, it has been held: 
thas the right of retention may be consider-' 
ed as property under the Transfer of Pro- 
persy Act and is transferable. Inthe case 
of Maina Bibi v. Vakil Ahmad (l) their. 
Lordships of the Privy Council have made. 
obesarvations which would favour the view 
of certain Indian Courts that such right of 
retention is not transferable. Adopting, 
however, the view current in this QOourt 
thai the right of retention may be sold, it 
is necessary to enquire what was trans- 
ferred under the sale-deed of 1873. If-Ban- 
di Bibi alienated the property itself and 
delivered possession of the proprety to the 
alieuee, her husband’s other heirs were en- 
titled to recover possession of the property 
from the alienee without payment to him 
of the -dower-debt. In my opinion, the learn- 
ed Subordinate Judge has given very sa- 


tis'actory reasons for holding: that the 
C) 86 Ind. Cas. 579: 47 A. 250 at p. 262; 23 A. L. 
J, 115; A. L R. 1925 P, O. 63; 20. W. N. 180; L. Ro 
GA. (P.,0,) 25; 48 M. L. J. 667; 27 Bom, L, Ry 496; : 
52 1. A. 145; 30-0. W, N., 673 (P. = i 


be 
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transfer was of property and not of the 
right of retention. It was rightly pointed 
out by the learned Counsel for the respond- 
ents- that if the intention had been to 
transfer only the right of retention, the im- 
portant matter of the amount of the dower- 
debt would have been prominently men- 
tioned in the deed. That amount is not 
mentioned. Further the sale consideration 
is Rs. 700 and as according to the plaintiff, 


the dower debt was only Rs. 51, it is certain , 


that interest beyond the right of retention 
forasum of Rs. 51 was transferred. The 
zamindari rights having been transferred, 
Wazir’s heirs became entitled to recover 
the property in 1873 and a suit for its re- 
covery in 1925 is clearly time-barred. 

I dismiss this appeal with costs. 

A Appeal dismissed, 


Mypip inal 


ALLAHABAD HIGH COURT. 
Fiset Civin APPRAL No. 121 oF 1926. 
February 15, 1929. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Niamatullab. 
Srimatt Musammat PREMAVATT alias 
PREMDEVIO-——Darenpantr—APPELLANT 


VETSUS , 
Pandit JAINTI PRASAD alias ANGAD 


-SINGH AND ANOTHER— PLAINTIFFS— 
RESPONDENTS, 

Hindu law—Widow—Decree obtained by reversioner 
against widow, whether binding on her daughter. 

U, B and P were three Hindu brothers. U died 
last leaving a widow Bhu Devi. On the death of 
U there was a dispute between Bhu Devi and P's 
widow, Shib Devi, and the property was equally 
divided between the widows. One D, thersupon, 
obtained a decree against Shib Devi declaring that 
U, B and P were joint and that on the death of 
Bhu Devi the property would be inherited by U's 
yeversioners. Shib Devi died and her daughter 
claimed the share held by her as against D: 

Held, that Shib Devi fully represented her hus- 
band’s estate if there was any, in the previous 
litigation and the declaratory decree obtained by 
D against her was binding on her daughter, in the 
absence of proof of fraud or collusion. ; 


First appeal from a decree of the 
Subordinate Judge, Bulandshahar,dated the 
14th of December 1925. ; 

Dr. K. N. Katju and Mr. G. Agarwala, for 
the Appellant. 

Messrs. S. K. Dar and N. P. Asthana, 
tor the Respondents. 

JUDGMENT.—This is an appeal by 


' & lady who was the defendant No. 2 in 


the original suit. The pedigree at page 1 
of the record would show that there were 
three brothers Umrao. Singh, Babu Lal and 
Piare Lal. Umrao Singh died last ofall the 
three brothers, On his death, there was a 
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dispute as to succession between Shib Devi, 
the widow of Piare Lal and Umrao Singhs 
widow Bhu Devi. It appears that Piare Lal 
and Umrao Singh died within a few months 
of each other. The result. of a compromise 
was that the property was divided equally, 
between thetwo widows. Thereupon Devi. 
Singh who was the plaintiff No. 1 in the 
suit out of which this appeal has arisen 
instituted a suit in 1916 to obtain a declara- 
tion that Umrao Singh and his brothers, 
formed a joint Hindu family and that on 
the death of Bhu Devi the property would 
be inherited by Umrao Singh’s next 
reversioner, The necessary corollary was 
that Musammat Shib Davi if the suit succeed- 
ed was to have no interestin the property 


` beyond the lifetime of Bhu Devi. | 


Debi Singh’s suit succeeded and an 
appeal to the High Oourt by Musammat 
Shib, Devi was dismissed, Shib Devi hav- 
ing died her daughter Prem Devi has 


‘succeeded in obtaining mutation of names 


in her favour so far as the property recorded 
in Shib Devi’s name was concerned. There- 
upon Dabi Singh and his nephew Jayanti 
Prasad alias Angad Singh the present 
respondent brought the suit with which 
we are concerned in appeal. Debi Singh 
died pending the suit and Jayanti Prasad- 
alias Angad Singh, is now the sole plaint- 
iff and respoadent. The plaintiff's case 
was that the- judgment obtained by Debi 
Singh against Musammal Shib Devi. 
operated as res judicata and Prem Devi 
was bound by that judgment. The plaint- 
iffs also pleaded that the three brothers. 
Umrao Singh, Babu Lal and Piare Lal. 
died joint and Umrao Singh was the 
survivor of all the three. 

` Prem Devi replied thatthe brothers were 
separate and that she was not bound by. 
the judgment obtained against the mother 
because the judgment had been obtained by 
fraud and collusion. 

The Oourt below found that thera 
was no fraud, there was no collusion and 
the judgment was binding on the present 
appellant. l 

In this Court it is contended that the. 


. learned Subordinate Judge was wrong in 


his opinion that the previous judgment 
operated as res judicata. 

The story asto fraud is explained at page 
9 of the printed record, The case of Prem 


‘Devi as explained by her Ocunsel was that 


Prem Devi's mother was won over by Debi 
Singh and sheacted as Debi Singh dictat- 
ed. This isa story which did not go down 
with the Gourt below and cannot go down. 


“1191. ©, 1929 


with us, Prem (Devi Shib) Devi had to look 
after her own interest and she had to look 
after her daughter’s interest. She had as 
her adviser her own father vide the state- 
ment of the appellaht’s witness Ram Lal 
at page 13. We agree with the Oourt 
below that there was no fraud and there 
was no collusion. < 

in the previous litigation Musammat 
Shib Devi fully represented her husband's 
estate if there was any and the judgment 
obtained against her is binding on the 
appellant. l 

The appeal fails and is hereby dismissed 
with costs, 


+ 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
SzoonD Civin APPBAL No 1472 oF 1927. 
March 6, 1929. 
Present:——Mr Justice Dalal. 

Firm LAOHMI CHAND BABU LAL— 

PLAINTIFFS-~APPELLANTS 
versus 
Firu UMKAR MAL CHOTE LAL 
— DEFENDANTS—~-RESPON DENTS. 


Limitation Act (I Xx of 1908 j) S b nn A ppeal—Haten-- 


ston of time—‘sufficient cause’—Negligence of Vakil’s 
clerk, when amounts to negligence of party—True 
guide to exercise of discretion, 

A judgment was delivered on the 24th of March, 
1926 and the very next day the plaintiff delivered 
costs to his Pleader’s clerk to obtain a copy of the 
“ decree. An application for copy was filed on the 

26th March. The eepy was ready on the 23rd 
April and delivered to the clerk on the £tth April. 
The clerk, however, got mixed up and forgot that he 
had received the copy. The plaintiff went to the 
clerk several times after 26th April to inquire whe- 
ther the copy had been obtained and the clerk pave 
the answer that the copy was not ready. The plaint- 
iff went againon the 28th May and insisted on the 
clerk making proper inquiries. The copy was dis- 
covered by the clerk on that day and the plaintiff 
filed an appeal on the next day: ° 

Held, that under the circumstances the negligence 
of the clerk was not tantamount to the negligence of 
the party and there was sufficient cause within the 
meaning of s. 5 of the Limitation Act for not present- 
ing the appeal within time. [p. 447, col. 2.1 
_ The true guide for the Court in the exercise of 
its discretion under s. 5 of the Limitation Act is 
Whether the appeilant has acted with reasonable 
diligence in prosecuting his appeal. [p. 448, col. 1.] 

Brij Inder Singh v. Kanshi Ram (1), followed. 

Ganesh Dat v, Hirde Bihari (2), Dilan’ v. Ram 
Bharosey (3), Mahtab Kuer v. Birhmo (4), Buddhu v. 
Dewan (d)and Ahmad Hussain v. Muhammad Fasih 
Ullah (6), distinguished. 

Second appeal from a decree of the 
Additional Subordinate Judge, Banda, dated 
the 3lst of May, 1927, 


- Mr. Damodar Das,‘for the Appellants. 
Mr. U. S. Bajpai, for the Respondents. 
: SUDGMENT.—A ruling of any High 


Court isthe greatest calamity that could: 


LAGHMI GHAND BABU LAL Ü. UMEAR MAL OHOTE LAL.- 


_ hac been diligent throughout 
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happen to a Subordinate Court as it chokes. 
every pore of his intelligence, Thisis a 
second appeal from the dismissal of an 
appeal by a Court of a Subordinate Judge 
which refused to exercise its discretion 
unders. 5 of the Limitation Act. The 
Court has stated certain facts, admitted 
them as correct and then decided by reason 
of certain rulings that the appeal cannot 
be admitted unders. 5. No general prin- 
ciple is enunciated, and the Oourt does 
not wake any trouble to exercise his dis- 
cretion. If there is any principle enunciat- 


ed relating to the decision it is to 
the | effect that the mistake of a 
clerx istantamount to the mistake of 


a perty. This general proposition is sub- 
ject to limitation. What has been accepted 
as true in the present case is this, The 
tria. Court delivered judgment on the 24th 
of March, 1926, andthe very next day on 
the 25th of March, the plaintiff delivered 
costs to his Pleader’s clerk to obtain a copy 
of tae decree. An application for copy was 
filed by the clerk on 26th March, and the 
copy was ready on the 23rd of April. 
He dbtained delivery on the 26th of April. 
The clerk, however, got mixed up and for- 
got that he had received the copy. 
The plaintiff went to’ the clerk several 
times after z6th April to inquire whether 
the copy had been obtained, and the clerk 
gava the answer that the copy was not 
ready by that time. The evidence has 
been accepted that the plaintiff went to the 
clerk several times up tothe yth of May, 
and again on the 19th of May the clerk gave 
the same answer. The plaintiff went again 
onthe 28th of May and insistedon the 
clerk making proper inquiries, whereupon 
he promised to make an inquiry, and after 
a short time informed the plaintiff that the 
cory had been delivered to him as far back 
asthe 26th of April. On receiving the 
copy on the 28th of May the plaintiff got 
the appeal filed on the 29th. Insuch a 
casa it can hardly be said that the ne- 
_gligence of the clerk was tantamount to 
the negligence of the party. The party 
and the 
finding is one of fact that the party con- 
tinuously went to the clerk to inquire about 
the copy, that prompt steps were taken to 
par the clerk costs of obtaining copy, and 
thet as soon'as the party was able to obtain 
_the copy from‘ the clerk the appeal was 
filed. In this very case if after giving 
coets to the clerk on 25th March the party 
had taken nofurther interest in the matter 
until hehad been- informed by the clerk 
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atthe end of May that copy had been 
obtained in- April, certainly the neglect of 
the clerk would have been tantamount to the 
neglect of the party. Their Lordships of 
the Privy Oouncil quoted with approval 
the following dictum of a Full Bench of the 
Punjab Ohief Courtin Brij Indar Singh 
v. Kanshi Ram (1): “All that the section 
requires inexpress terms as a condition for 
the exercise of the discretionary power of 
admission of an appsal presented after 
time is sufficient cause for not presenting 
the appeal within the prescribed period. If 
such can be shown, the Court may in its 
discretion, which is, of course a judicial and 
not an arbitrary discretion, admit the appeal. 
We think thetrue guide fora Courtin the 
exercise ofthis discretion is whether the 
appellanthas acted ‘with reasonable dili- 
gence in prosecuting his appeal, and we 
think further thathe ought ordinarily to 
be deemed to have acted with ordinary 
diligence, when the whole period between 
the date of the decree appealed against, 
and the date of presenting the appeal does 
not, after excluding the time spent in 
prosecuting with due diligence 8 proper 
application for review of judgment, exceed 
the period prescribed by law for presenting 
the appeal.” Inthe present case the lower 
Appellate Court has accepted the plaintiff's 
version that from the 24th of March, when 
the decree of the first Court was delivered, 
until the 28th of May he was diligently 
trying to obtaina copy of the decresin 
order to filean appeal. In fact, there can 
be doubt asto his diligence because the 
application for copy was filed on the 26th 
of April, After that he went on inguir- 
ing ofthe clerk about the copy and he 
was not informed by the clerk of the 
delivery of the copy until the 28th of May, 
and immediately on receiving the copy 
he got the appeal filedthe very next day 
on the 29th. The plaintiff was continuously 
diligent so far asin him lay. Out of the 
rulings quoted by the learned Judge of 
the lower Appellate Court two are mine 
reported as Ganesh Dat v. Hirde Bihari 
(2) and Dilan v. Ram Bharasey (3). In 
both of them the party left the matter 
entirely to his Counsel and his clerk and 


never bestirred himself to goad them into 

(1) 42 Ind. Cas. 48; 45 O. 94 at p. 104; 33 M.L. J. 
486. 22 M. L. T. 262; 6 L. W. 592; 126 P. W. R. 1917; 
15. A. L. J. 777; 19 Bom. L. R. 866; 3 P. L. W. 313; 


26 O. L J. 572; 104 P. R. 1917; (1917) M. W. N. 8il; ` 


22 0. W. N. 169; 127 P. L. R. 1917; 44 I. A; 218 
(P. O); 

' (2) 82 Ind. .Oas. 484; A. I. R. 1925 Oudh 189. 
` - (3) 85 Ind. Cas. 693; A. I, R. 1925 Oudh 374; 10 O. 


KAL R. 1276;1 0. W. N. 880, . 
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activity. Inthe case of Mahtab Kuer v. 
Birhmo (4) \he partyin delay did not take 
steps towards obtaining a copy until six 
weeks after the decree to be appealed 
against. The copy was not actually ap- 
plied for till several weeks later, the long 


vacation having intervened. In the caseof 
' Budhu v. Dewan (5), another case quoted 


by the lower Court, the party. 
at fault thought that hehad doneall that 
was required of him to bedone by giving 
the papers of the caseand a fee of some 
sortto a legal practitioner.In this Court, the 
learned Counsel for the respondent quoted. 
another ruling of a Bench of this Court, 
Ahmad Hussain v. Muhammhd Fasih ullah 
(6). In that case the decrees appealed 
against was signed on thë 2nd Apriland 
an application for copy was not put in till 
the 13th. The copy was not taken back 
till the 25th of April, and the memorandum 
of appeal was not filed tillthe 3rd of May, 
In that case the lower : Appellate Court 
had considered the question of discretion 
independently of rulings and cometo the 
conclusion that the appellant had .shown 
laches in attempting to procure a copy of 
the decree which it was essential forhim 
io obtain before he could file his appeal.’ 
No application for copy in that case was’ 
made until three days before the period 
of limitation expired.. Another ruling 
quoted was-that of my brother-Sulaiman in 
kam Rupv. Naik. Ram (7), That wasa 
peculiar case where no affidavit was filed 
in thelower Appellate Court and all the 
circumstances of the case were not dis- 
closed to it. In that case the learned Judge 
refusedto entertain the second appeal on 
the ground that the Appellate Court had 
exercised the discretion vestedin it. In 
the present case, in my opinion, no dis- 
cretion has been exercised but merely a. 
string of rulings has been quoted, according 
to which, the learned Judge seemed to be of 
opinion-that his own discretion was barred. 
‘In my opinion this is acase where dis- 
cretion should be exercised in favour of 
the plaintiff. Iset aside the decree of the- 
lower Appellate Court and remand the 
appeal to it for admission and trial. f 
` Costs here and heretofore shall abide. the 
result. ik. Á 
A. Order set aside, 


(4) 75 Ind. Oas. 254; 2I A. L. J.817:90.&A4.L. R. 
1017: A.I R 1924 All. 176. 
(8 28 ind. Cas. 265; sr A 267; 13 A. L. J. 286. 
. Cas. : : A.L. J. 819; A. IR. 19 
All. 455; 424.439.” A 
(7) 91 Ind, Oas, 865: A, I.R, 1936 All. 252; 
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ih OUDH CHIEF COURT. 
FULL BENCH. 
Szoonp OlvIL Appgat No. 224 or 1928. 
April 19, 1929. . 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Hasan and Mr, Justice 


Raza. 
RAGHUNANDAN PERSHAD AND OTHERS 
a DEFENDANTS—APPELLANTS 

Versus. l 
MOTI RAM— PLAINTIFF AND ANOTHER 


—-DEFENDANT— RESPONDENTS. 

Hindu Law—Joint family—Son’s liability for 
father's debts—Partition, effect of, or previous 
debts of father—Decree against father after parti- 
tion, efect of. l 

Under the Hindu Law joint family property which 
has come into the handsof the son by partition is liable 
in execution to satisfy a personal debt incurred by the 
father before partition although a decree is obtained 
against the father alone after partition. [p. 455, col. 

J 


Gaya Prasad v, Murlidhar (2), Ram Ghulam Singh 
v. Nand Kishore Prasad (3), Subramania Ayyar v. 
Sabapathti Ayyar (4) and Annabhat Shankarbhat 
serai v. Shivappa Dundappa Manvi (5), dis- 
cussed, - 


Appeal against a decree `of the Ad- 


‘ditional Subordinate Judge, Gonda, dated 
the 13th March, 1928, affirming that.of the 
aoe Utraula, dated the 22nd December, 

"1927, ; 
- The case was originally heard by Pullan 
J, who made the following. - 


' ORDER OF REFERENCE TO A 
FULL BENCH. 


Pullan, J.—(January 23, 1929.)—This ap- 
peal gives rise to what is in my opinion an 
important question of law on which there is 
no Bench decision of this: Court, namely, the 
question of theliability of a Hindu sonto pay 
personal debts incurred by his father out of 
the family property which has come to the 
son by partition before the decree was pass- 
ed against, the father alone, Apart from 
the fact that there is no Bench authority 
of this Court, although a single Judge deci- 
sion in Jai Narain v. Mahabir Prasad (1) 
takes the view that the property obtained 
by the son in partition is liable, there isa 
recent decision of a Bench of the Allahabad 
High Court reported in Gaya Prasad v. 
Murlidhar (2) in which both Judges took 
a diametrically opposite view. Two Judges 
of the Patna High Court in a case reported 
in Ram Ghulam Singh v. Nand Kishore 


(1) 102 Ind. Cas. 281; 4 O. W. N. 494; A. I, R, 1927 
Oudh 568. 


(2) 104 Ind. Oas, 408; 50.A, 137; 25 A, L, J. 829; A. . 


yO ige7 All 714. 
29. 
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Prasad (3) held that -after -partition has 


. taken place there are no assets of the father 


in the hands of the sons and, therefore, there 
is nothing for the creditor to proceed 
against so far as the.sons are ‘concerned. 
In Madras there has always been a conflict 
of-opinion which has been accentuated 
ratker than removed by their recent Full 
Benzh decision reported in Subramania 
Aygar v. Sabapathi Ayyar (4), in ‘which 
three Judges have taken one view and two 
Judgesthe other. The case for the son, if I 
may so call it, was stated in that judgment 
most forcibly by Mr. Justice Srinivasa 
Ayyangar from page 381*. The latest deci- 
sion of the Bombay High Oourt reported 
in annabhat Shankarbhat Alvandi v. Shiv- 
appa Dundappa Manvi (5) deals with the 
case in which partition has been effected 
after institution of the suit and, in such-a 
case it is always possible to hold, following 
the existing Bench rulings of this Court in 
Jageshar Pandey v. Mani Ram (6): and 
Babhaddar Singh v. Hardet (7), that the 
parition has been designed to. defeat the 
creditor, while in the present case there is 
a finding of the Court below that the parti- 
tion is bona fide and that it took place- 
before the decree was passed against the 
father, It is not necessary. for me. to- dis- 
cues the matter any further at this stage as 
in my opinion this is; acase -which should 
be heard by a Bench, and I accordingly 
refar the matter for decision to-a Full 

Bench of three Judges under r. 14 (1) of the 

Oudh Oourts Act. < 
Mr. K.S Hajela, fot the Appellants. 

. Ur, Ramapat Ram, for the Respondents, 

OPINION, 

. Sir Louis Stuart, C. J.—(April: 3, 
192)—This is &-reference under s. 14, 
Local Act, IV of 1925. The learned Judge 
maxing the reference has described- the 
question as the question of the liability of 
a Eindu son to pay personal debts incurred 
by his father: out of the family property 
wh-ch has come to the son by partition 
bere the decree was passed - against the 
father alone. I prefer to put the question 
ina different manner. These are the facts 
of the case. A father Shambhu Dat, manag- 

(3) 88 Ind, Oas. 813;- A. I. R. 1925 Pat, 688; 4 Pat. 
Wih bd De MIPA con ay 
348. 97 LW. 688; A. L R. 1928 Mad 657: SLN E 


J. 726. 
(E) 110 Ind. Oas.-269; 52 B. 376; 30 Bom, , 
A.I R. 1928 Bom, 238, i Kina 
(E) 101 Ind. Gas. 907; 4.0. W. N. 408; A.I. R.1927 


‘Ouch 180; 2 Luck. 561. + 


-> 


(7) 108 Ind. Cas 111: 5:0. W. N. 91.. 
_ *Page of 5l M.—[Ed.]. , ; 


~ 


‘that their Lordships of the 
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ing member of a joint Hindu family, con- 
sisting of himself and his song Reaghunan- 
dan Prasad, | Ambika Prasad and Ganga 
Prasad, borrowed on the 4th June, 1922; 
ae 700 ares a Na Kurmi and. execut- 

a simple deed in his favour. In t 
1926, Shambhu Dat and his song aca tt 
dan Prasad, Ambika Prasad: and Ganga 
Prasad separated and proceeded to parti- 
tion the family property. ..It is noticeable 
that Ambika Prasad and Ganga Prasad 
are still minors, 
Moti Ram instituted his suit on the bond 
before or after the separation, but he did 
not obtain his decree upon it until Decem- 
bpr 1226. The decree was against Shambhu 
Dat only, Shambhu Dat alone having exe- 
cuted the deed. In execution of the decree 
obtained Moti Ram proceeded to attach 
certain cattle. The three sons of Shambhu 


Dat claimed the cattle as ‘having: 
into their Runs 
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Raghunan-' 


it is not clear whether - 


? 


possession under. the partition. | 


it has been found on the facts that these. 


cattle formed . originally the property of’ 


the joint family and subsequently passed: 


into the possession of Skambhu Dat's song 
under the 


cessfully asserted their title the suit out of 
which the present appeal has arisen was 
instituted by Moti Ram for a declaration 


that the animals “in question were liable to. 


attachment in execution.of his decree, Both 
the Courts have decided in Moti Ram's 
favour and when a second appeal was filed 
in this Court the reference in question was 
made, ` E 4 

| There have been a large number of deci- 
sions more or less apposite, to tha question 
with which we are now . concerned. It ap- 
pears to me unnecessary to discuss the 
views taken prior to 1923 as 
Judicia - 
mittee decided in Brij Narain Rai 24 ee 
gla Prasad Rai (8) the liability of the pro- 
perty of a joint Hindu family in respect of 
adebt incurred by the father as manager 
of the family upon which a decree had been 
obtained. The words of their Lordships are 
these :— ? 

(1) The managing member of a joint un- 
divided estate cannot alienate or burden 
the estate qua manager except for pur- 
poses of necessity :but (2) if he is the father 
and the other members are the sons he may, 


(8) 77 Ind. Gas. 689: 511. A, 
Zl A. L. J. 934: 46 M. L. J. 2 
C. W. N. 253; (1924) M W. N, 
Pat. L R. 41; 10 O., & A. L. 


129; 10, W.N. 48; 
3.6 P, L. : 


82; a, I. R, 1924 


P. 0. 50: 33 MeL 
900; 11 Q. ka J, 107; 41 O, L. J, 232 (P, O 


P 
v8 P A 
< 


it was in 1993. 


, R.. 
.T, 487; 46 A, 95; 26 Bom L-R. as 
“UT there has been a partition ?” 


partition. The sons having suc- 


. BLODS, 
‘for and against I am of opinion that the 
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by ‘incurring debt, so longas it is not for 
an immoral purpose lay the estate open to 
be taken in execution proceeding upon @ 


“ decree for payment of that debt.” 


Here Shambhu Dat was the manager of 
the family: Heis the father. Raghunan- 
dan Prasad, Ambika Prasad and Ganga 
Prasad are sons. Shambhu Dat incurred 
debt. The debt was not for an immoral 
purpose, À decree has been passed for the 
payment of the debt. So the estate was 
ordinarily laid open to be taken in execu- 
tion upon the decree for the payment of 
that debt,’ But the question remains: Has 
the partition which was subsequent to the 
date on which the debt was incurred render- 
ed the estate not open to be taken in exe- 
cution ? ` Their Lordships were not asked 
to decide that point. There are various 
decisions on it. The first is that of a Bench 
of the Allahabad High Oourt dated 17th 
May, 1927—Gaya Prasad v. Murlidhar (2). 
The second isa decision of a Full Bench of 


the Madras High Oourt of a later 
date. This i8 in Subramania Ayyar 
v. Sabapathi Ayyar (4) dated 9th 


December, 1927.” The latest is.a decision 
ofa Bench of the Bombay High Court in 
Annabhat Shankarbhat Alvandi v. .Shivappa 
Dundappa Manvi (5). This is dated the 


‘19th January, 1928. The Allahabad deci- 


sion considersthat the property which has 
passed to sons after partitionis not liable 
to satisfy a decree obtained for a debt in- 
curred by the father while the family was 
joint. The majority of the Full Bench in 
the Madras High Gourt took the opposite 
view. The Bombay Bench considers the 
Allahabad decision and refused to follow it, 
They preferred to follow prior Madras deci- 
After considering the arguments 


property remains liable after partition. I 
cannot put the case better than in the words 
of Waller, J. in Subramania Ayyar v. 
Sabapathi Ayyar (4). 

“On principle, I can.see no reason why a 
artition should exempt a son's share from 
iability for a pre-partition debt for which 

it was liable before partition. The creditor 
advances money to the father on the eredit 
of the jointfamily property. Why should 


‘he be deprived of all but a fraction of hia 


security by atransaction to which he was 
not a party and of which he was not aware? 
And what becomes of the son's pious 
obligation? It was binding as regards the 


‘particular debt before partition ; does it 


cease to apply to that debt simply because 


- 


arie 


At appears to me -that it is a necessary 


corollary from the principle laid down 


"by their Lordships of the Judicial Com- 


mittee that the family property is liable 


in execution to satisfy a decree on a debt. 


incurred by the father as manager of the 
joint family property where the other 
members are the sons, that the property will 
remain liable even if it is subsequently 
partitioned. The liability is with the pro- 
perty andthe acts of the members of the 
family cannot divest the property of that 
liability. I would, therefore, answer these 
questions accordingly. : 

Hasan, J.—(April 16, 1929).—The- ques- 
tion of law referred to the Full Bench for 
decision is the question of liability of a 
Hindu son to pay the personal debt of his 
father out of the family property which has 
come into the hands of the son on a parti- 
tion before the decree for such debt was 
passed in favour ofthe creditor againstthe 
father alone and the debt was incurred 
when the father and the son constituted a 
joint Hindu family and was neither illegal 
nor immoral. .. 


Admittedly there is no pronouneement 
of their Lordships of the Judicial Oom 


mittee directly bearing on the question 
under consideration. The answer therefore 
must take the form of a corollary deducible 


from the principles of Hindu Law established: 
both by the decisions of. their Lordships. 


of the Judicial Committee and thetexts. Such 
principles are: to-be found in cases relating 
to the son's liability for the father’s debts 
while the family was joint and possessed 
of property as such. A careful study of 
the decisions and the relevant texts on-my 
part has resulted in the formation of the 
opinion that the question must be answered 
in the affirmative. 


Girdharee Lall v. Kantoo Lal (9). I will 
state somuchof the facts as are necessary 
for the purposes of my judgment. Kunhya 
all and his two sons. Bnikharee Lall and 
Bujrung Sahye, formed ajoint Hindu family. 
Kunhya Lall died in the year 1850. Kantoo 
Lall, son of Bhikharee Lall, sold certain 
portion ofthe family property under a deed 
of sale dated the 28th of July, 1855, that is 
after Kantoo Lall was born. The appeal 
arose outof a suit brought by Kantoo Lall to 
set aside the sale just now mentioned and 
to recover possession of the property con- 
veyed thereby... The High Court awarded 
to Kantoo Lalla decree for one-half of his 


9) LI A, 321; 22 W, R, 56; 14 B, Ju R. 187; 3 Sar. 
PG. J. 380 (P, O) A sja na 
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father’s share, that is one-half: of ` an. 
8-annas share, It isimportant to bear 1. 
mind thatthe decree for the sbare- which, 
Kantoo Lall obtained.from the. High Court. 
represented the share of Kantoo Lall in, 
the family ‘estate which would have been 
allotted to him ona partition. In setting. 
aside the decree of the High Court the 
Judicial Committees in the judgment de-, 
livered by Sir Barnes Peacock said: — 

. “Bo that upon the death of Kunhya Lall,. 
the property descended to Bhikharee Lall. 
and Bujrung Sahye as his two sons, and. 
they were the only persons interested in the 
property at that time. There can be no: 


` doubt that if they had contracted a debt at, 


that time, the property which descended to 
them: from their ancestor would have been 
liable to pay it.........Nowit is important to: 
consider what was the interest which. 
Kantoo Lall acquired. Did he gain such 
an interest in this property as prevented it 
from being liable to pay a debt which his 
father had contracted? If his father had 
died, and had left him as his heir, and the, 
property hadcome into his hands, could he. 


` have said that because this was ancestral pro-. 


perty which descended to his father from his, 
grandfather, it was not liableat all to pay his. 
father’s debts? In the case which has been. 
referred to in argument of Hunoomanper-. 
saud Panday v. Musammat Babooee Munraj 
Koonweree (1), Lord Justice Knight Bruce,. 
who delivered the judgment of the. Privy. 
Oouncil, says: “Though an estate be ancest- 
ral, it may be charged for some purposes. 
‘against the heir for the father’s debt by the 
father, as indeed the case above cited from. . 
the sixth volume of the decisions of the. 


Budder Dewanny Adawlut, North-Western, > 
_ Provinces, incidentally showa. 


Unless the 
debt was of such a nature that it was not. 
the duty of the son to pay it, the discharge, 
of it, even though it affected ancestral 
estate, would still bean act of pious duty 
in theson. By the Hindu Law the freedom 
of the son from the obligation to dicharge. 
the father’s debt has respect to the nature of 
the debt and not jo the nature of the estate, 
whether ancestral or acquired by the 
creator of the debt.’ That is an authority. |. 
to shew that ancestral property. which ` 
descends to a father under the Mitakshara_. 
Law is not exempted from liability to pay . 
his debts becausea son is born to him. It 
would be a pious duty on the part of the son 
to pay his father's debts, and it being the 
(10:6 M. I A. 393 at p. 421; 18 W, R, Bin 
Sevestre 253n; 2 Buth, P.O, J. 29; 1 Sar. P, Q, J, 559 


19 E, Re at, . 
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pious duty of the son to pay his father’s 
debts, the ancestral property, in which the 
son as the son of his father acquires an 
interest by birth, is liable to the father’s 
debts.” - A 

` Their Lordships then proceed to make 
an inquiry into the natureof the debt and 
come to the conclusion that it was not 
shown thatit had been contracted for an 
immoral purpose. In-the end the decree 


of the High Court was set aside and the 


decree of ‘the Court of first instance dismiss- 
ing the plaintiff's suit was restored. 

Now, certain observations fall to be made 
in relation to the above judgment of the 
Judicial Committee. It was a case of a 
joint family to which the rule of survivorship 
applied and in which there was no devolu- 
tion of any inheritance of one deceased 
member on-an other member or members 
as heir or heirs; yet their Lordships say 
that the property descended to thetwo sons, 
Bhikharee Lall and Bujrumg Sahye, from 
their father Kunhya Lall on his death in 
the year 1850. Further, speaking of the 
interest of Kantoo Lal), their ‘Lordships 
again state the question as if'it were a case 
ef his father dying and leaving Kantoo Lall 
as his heirand the property having come 
into his handsin that status. From this I 
make the deduction that the interest coming 
into the hands of:a‘son on the death of his 
father by survivorship in' a joint Hindu 
family may still be treated as assets in the’ 


hands of the survivor and is liable forthe dabt’ 


of the deceased father in the same way as 


if it had devolved by inheritance. The second: 


deduction is that-the liability or freedom of 
the son -to pay the father’s debt depends 
on the nature ofthe debt and that there is 


no freedom from the obligation by reason . 


of the fact thatthe estate out of which the 
discharge is claimed is ancestral or self- 
acquired property of the father.” This 
antithesis between the ancestral and the 
self-acquired property is significant; both, 
though vastly divergent in several legal 
incidents, for instance power of alienation, 
are placed on the same footing in relation 
to the son’s obligation to discharge the 
father's debt. 

Tne third and the most important deduc- 
tion is-that it is not only the father’s interest 
but also the son’s interest in thefamily estate 
which lies under the obligation to discharge 
the legitimate debt of the father.” This is 
admittedly so whilethe family is undivided. 
But the share which would be allotted to 
the-son ‘on -a partition between him and his 
father represents the same interest .10 a 
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defined ‘form which the-formèr possessed 
in;the family estate before the partition 
To my mind this is indisputable. It 
follows that the obligation will rest on the 
share as effectively asit did on the interest, 
Suraj Bansi Koer v. Sheo Persad Singh 
(11). ln this case their Lordships of the 
Judicial Qommittee approved ‘of the dictum 
of Ohief Justice Westropp in Udaram 
Sitaram v. Ram Panduji (12) which is as 
follows:— is 
“Subject to certain limited exceptions 
(as for instance debts ‘contracted for 
immoral or illegal purposes), the whole of 


the family undivided-estate would be, when 


in the hands of the sons or grandsons, liable 
to the debts of the father and grandfather.” 

In this dictum stressis laid not on ‘undivid- 
ed’ character of the estate but-on ‘the. 
whole’ as opposed toa portion only of the 
same estate. Tomy mind this dictum would 
apply to a case in which there is an estate or 
a portion of an estate in the hands of the 
sons or grandsons which was atthe time 
when the debt was incurred an undivided 
estate. ; 

Nanomi-Babuasin v. Modhun Mohun (18). 
This case contains the well known dictum: 
of Lord Hobhouse; 2 

“Destructive as it may be of the principle 
of independent co-parcenary rightain the sone, 
The decisions have forsometime established. 
the principle that the sons cannot set up 
their rights against their father’s alienation 
for an antecedent debt, or against his credi- 
tors’ remedies for their- debts, if: not tainted: 
with immorality. On this important question 
of the liability of the joint estate their 
Lordships think that there is now no-conflict 
of authority.” l 

The matter on which I want to lay 
stress is that in the quotation just now 
given two different situations independent 
of each other are.contemplaied, one is the 
father’s right of alienation and the other is. 
remedies for their debts. 
From this I deduce the argument tbat itis 
incorrect to state thatthe eons’ liability for 
their father’s debts is co extensive with the 
father’s power of alienation and therefore 
when the latter is lost the former also 
vanishes. ) 

The othermatter to be noted is that 
the creditors’ remedies for their debts 


(11) 61. A. 88; 5 O. 148; 4 Sgr. P. ©. J. 1; 2 
Suth. P. O. J. 589; 4 C. L. R. 226; 2 Shome DL. R 
242 (P, O.). : 

(12; 11 B. H. C. R. 76 at p. 83. l , 

(13) 13.1 A. 1; 13 0,21; 10 Ind. Jur, 151; 4 Sar. P, 
O, J. 682 (P. O.). x es 
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are stated in relation to. the absenceof the 
sons’ rights against such creditors. As 
soon as a legitimate debt is incurred the son 
comes face to face with the creditor and 
the contest lies between them. Surely it 
cannot be suggested that if the son pays 
into the hands of his father a sum of money 
equivalent to the debt ineurred and for the 
purpose of satisfying it he is absolved as 
against his father’s creditor's remedies. The 
right of the creditor vestsin him against 
the son assoon as the validity of the debt 
is established. 

The dicta of Chief Justice Westropp and 
of Lord Hobhouse in the cases of Suraj 
Bansi: Koer v. Sheo Prasad Singh (11) and 
Nanomi Babuasin v. Medhun Mohun (18) 
respectively were affirmed in Bhagbut 
Pershad v. Girja Koer (14). 

Minakshi Nayudu v. Immudi Kanaki 
Ramaya Goundan (15). The judgment of 
their Lordships of the Judicial Com- 
mittee in this case showsthat join; family: 
property in the hands of the son could be 


treated as ‘'assets” and it isfurther to be - 


noted that as in the case of Girdharee Lall 
v. Kantoo Lal:(¥) the question of the 
liability of the son’sinterest in the family 
estate arose inthe father's life-time. Lord 
Fitz Gerald, in delivering the judgment of 
the Judicial Committee, said: 

“The Subordinate Judge, who examined. 
the evidence with the greatest care, cor- 
rectly came to the conclusion that there 
was no satisfactory evidence that the debt 
was contracted for illegal or 
TO SOS aaa T Ka Aga that ib was a 
debt contracted by the father and coming 
within the ordinary rule of Hindu. Law 
with reference. to an estate such as is now 
before their Lordships, that the son would 
be liable for the debt contracted by the 
father to the extent of the assets coming to 
him by descent from the. father, and that 
his interest.in the zemindary was liable, 
and might be sold for the satisfaction of 
that debt.” 
. In my opinion it is incorrect to hold 
that the rule of: law making a. Hindu son 
liable for the debt of his father where he 
has assets in his hands is restricted toa 
case in which the son has received property 
by inheritance alone. 

This brings me to the latest pronounce- 
ment of their Lordships of the Judicial 
‘Committes in the case of Brij Narain Rai 


(14) 15 I. A.. 99; 15.0. 717; 5, Sar. P. O. J. [186; 12 
Ind. Jur. 289 (P.O). E 

(15) 16 L A. 1; 12 M.. 143; {5 Sar. P.O, J, 271; 13 
Ind, Jur. 9. (P, 0.) - 7 -.- re 
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v. Mangla Prasad Rat (8): The old rule 
given effect to in the previous decisions 
that the son's liability commences as soon 
as the debt isineurred and not only when: 
the debtor is dead was re-afiirm- 
ed. It seemsto me-that the following 
observation of Lord Dunedin, _ who 
delivered the judgment of the Judicial 
Committee in this case, throws a flood of 
light on the underlying principle of the. 
son's liability:— 

“Is cannot be denied that the law on the 
subject of what binds an estate when the 
manager of the joint family estate is the 
father,and theother members are thesons,is 
in a state which is somewhatillogical and in 
the absence of binding authority could not 
be accepted. On the one hand it is settled 
law that the manager assuch cannot bind 
the estate at his own free will and without 
any compelling cause so as to bind the 
other members. Hecan bind it for neces-. 
sity, the necessity heing the necessity of 
the family, and so far there is no difficulty 
in principle, though the question of whe- 
ther in any particular instance there. was. 
a necessity, may, like, other questions of 
fact Habls to be involved in a question of 
degree, be difficult.to decide. But then 
there comes in the further doctrine that, a 
debt having been contracted by the father, 
the pious obligation incumbent on the son 
to see his father’s debts paid prevents the 
son from asserting that the family estate, | 
so far as his interest is concerned, is not 
liable to purge that debt. It may become 
liable by being taken in execution on the 
back of a decree obtained against the 
father, or it might become liable by being 
mortgaged by the father to pay. the debt for 
which otherwise decree might be taken and 
execution be sought." 


‘To my mind nothing could be clearer 


‘than this statement of law. It establishes. 


rinciples: (1). That the debt binds 
ee 0) That the son's interest in that 
estate is also bound and (3) that the liability 
may be enforced either under a mortgage 
father or by execution of a simple 
money decree obtained against the father 
alone. If, therefore, these are the ‘principles 
on which the liability of the son s interest in 
the family estate rests [for one am unable 
to see how the liability to purge the debt is 
wiped off by the fact that what was at the 
date of the debt an interest has subsequent- 

the effect of partition become a 


apeciñed , share of the son in the family | 


estate. 
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In the case of Masit Ullah v. Damodar 
Prasad (16), Mr. Ameer Ali, in delivering 
the judgment of the Judicial Ocmmittee, 
quotes the following from Vijnaneswara:— 

“Again Vijnaneswara, commenting on the 
following enunciation of Yajnavalkya [II, 
. 50 (a)], ‘The father being gone toa foreign 
country or deceased (naturally or civilly) or 
afflicted with an incurable disease, the sons 
or their sons must pay his debt, but, if 
disputed it must be proved by witnesses,’ 
states that ‘Brihaspati saye: “The sons 
must pay the debts of their father when 
proved as if it were their own (t. e. with 
interest); the grandson has to pay only the 
principal while the great-grandson shall 


not be compelled to pay anything unless he 


have assets. 

His Lordship proceeds: 

“The Hindu lawyers appear to have made 
`- a difference in the obligatious resting upon 
sons, grandsons and great-grandsons. The 
son was bound to discharge the ancestral 
debt as his own, principal and interest, 
whether he received any assets or not from 
the ancestor. The grandsons had to dis- 
charge the debt without interest and the 
great-grandeon’s liability arose only if he 
received any assets from the ancestor. The 
British Indian Courts have held that the 
_ gon and grandson are not liable fo any 
debt unless they receive assets and that the 
obligations of each of them, sons and 
grandsons, are co-extensive. In the case of 
Brij Narain Raiv. Mangla Prasad Rai (8), 
the son’s liability is expressly laid down, 
and their Lordships think that that rule 
extends equally to grandsons and great- 
grandsons,” 

On the authority of the above quotaticns 
I am quite clearin my mind that ‘asseta’ in 
the hands of sons, grandsons and great- 
grandsons must also include the whole of 
the family estate or a portion thereof. This 
being so, the liability of the Hindu son 
must subsist so long as any portion of the 
‘family estate is found to be in his hands, 
‘Patkar, J. in his ablejudgment, if I may 
respectfully say so, in the caseof Annabhat 
Shankarbhat Alvandi v. Shivappa Dund- 
appa Manvi (5) quotes the following com- 
-ment of Mitakshara on the Yajnyavalkya 
quoted in. Mr, Ameer Ali's judgment. 

_ “By the use of the plural number in “Beng 
and grandsons, (it is indicated that) if there 
are several sons who are divided. they. 
_ (16).98 Ind. Cas. 1031;-53 I. A. 204; A. I. R. 1926 
P, 0. 105; 3 O. W. N. 721; (1926) M. W. N. 816; 24 
La W. 551; 48 A: 518; 44°O, L. J. 321; 51 M, L. J, 792; 


28 Bom. L. R. 1402; 4 P.L. T. £15; 25 A, L.J. 1; 31 
O. W. N. 293; 18 M.L. T. 77 (P. C) i 
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should pay according to -their respective 


shares. If they are undivided and are 
living jointly in a- body, giving the 
managership according to qualifications, 
it appears that the manager alone | should 
pay. As says Narada (ch. I, verse 2). There- 
fore, where the father is dead, the sons 
should pay thedebt each according to his 
shares, when they are divided; or if undivid- 
ed (it should bs paid) by one who holds the 
lead (in the family).” 


As pointed out in their judgment. with 
reference to the Privy Council decision in 


Bry Narain Rai v. Mangla Prasaa Rai (8): 


the liability of the sons to pay the father’s 

debt srose even during the life-time of the 

father. On principle, therefore, I can see no 

escape from the position that the partition’ 
cannot have the effect of absolving the son 

of his liability where under the partition 

he has received a portion of the family 

estate. 


The Bombay case just now mentioned is 
a direct support in favour of an affirmative 
answer to the question under consideration 
and so is the decision of three out of five 
learned Judges in the case of Subramania 
Ayyar v. Sabapatht Ayyar (4). The leading 
judgment in support ot the opposite view 
waa delivered by iMr. Justice Srinivasa 
Ayyangar in the above case. For the 
reasons stated in the preceding portions of 
my judgment, Iam unable to agree with 
the opinion of the learned Judge. I gay so 
with the {greatest respect. Most of the . 
arguments used by the learned Judge 
would seem to have been considered by me 
already yet in deference to the learned 
Judge's view I propose to advert again very 
briefly to two of such arguments. The one 
argument is that the liability of the family 
property for the father’s debts depends on 
the father's power of alienation as the 
managerofthe family. I am unable to 
accept this view of law. The authorities 
establish beyond any doubt that: the father 
can make an alienation of the family” pro- 
perty and also without exercising the 
powerof alienation be “may, .by in- 
curring a debt so long as it isnct 
for an immoral purpose,. lay the ertate 
open to be taken in execution proceeding 
upon a decree for payment ofthat debt,” 
Brij Narain Kat v. Mangla Prasad Rai ‘8), 


I am unable to interpret the above quoted ` 
proposition of law laid down by Lerd 
Dunedin a8 merely an extension of the 
power of alienation orin the sense that. if 
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the power of alienation is lost by reason of 
partition the liability of the estate to be 
taken in execution is also lost. To my mind 
the said power and the said liability are 
not inter-depandent, They are independent 
of each other. i 
’ Another answer to this argument may be 
this that the debt for which the liability is 
laid on the femily estate was incurred by 
the father while the family was-joint and 
while’ he occupied the | position :of the 
manager of the family. £ think it is 
. reasonable to say that. the estate bscomes 
bound from the date of the debt in the in- 
cutring of which the power of alienation 
could have been exercised. 
The second argument and this is the 
argument which has been used in the case 
of Gaya Prasad v. Murlidhar (2) is that the 
affirmative answer to the question leads to 
the result that the family estate stands 
charged with the liability; yet itis agreed 
that” it is not so charged. With great 
raspect it ssams to me that the argument 
lays too much stress on the technical sense 
of the .word ‘charge.’ According to the 
decisions of the Judicial Committee already 
quoted, the family estate including the 
son's interest is ‘bound’ and ‘liable’ to 
purge the debt. In that sense the debt 
may be treated as a charge; but the effective- 
nesas of the charge according to the same 
authorities is restricted to assets in the 


hands of the son and ceases if the estate’ 


passes outof his hand. In that state of 
things the liability is not a charge and this 
is so by reason of another principle of law 
which protects a bona fide transferee. We 
are all familiar with cases of a charge where 
it operates against one class of persons and 
does not operate against another class of 
persons. My answer, therefore, io the ques- 
tion isin theaffirmative and this answer is 
consistent with the decision of a Bench of 
this Oourt inthe case of Jageshar Pandey v. 
Mani Ram (6) and with a previous deci- 
sion of mine .in Jas Narain v. Mahabir 
Prasad (17). 


Raza, d.—(April 17, 1929).—I have very 
few words to add to the judgments that 
have aiready been delivered and in which 
-I concur. I would also answer the question 
in the affirmative. [amy opinion, though 
a Hindu son who has already received his 
heritage may no longer be compelled to 
discharge his pious obligation in respect of 
debts incurred by his father after \his 


(17) 95 Ind. Oas. 857; 2 Luck. 226; 3 O. W, N, Sup. 
23; A. IR. 1926 Oudk 470; 13 O. Yd, 574, a 
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separation yet he is liable for debts incurs 
red before partition and: for debts after 


` partition to the extent of the father’s - assets 


in his hands, The son will, of course, be 
liable if the partition was unreal or even, . 
if. otherwise, it wes made with intent to 
- dafeat the father’s creditors or had resulted 
in defeating them, I also prefer to follow 
the Full Bench decision of the Madras 
High Court inthe case of Subramania 
Ayyar v. Sabapathi Ayyar (4). A simple 
creditor of a father in a joint Hindu family 
ie entitled to recover the debt from the 
snares ofthe sons even after a bona fide 
partition between the father and.the sons, 
The property will remain liable even if it 
is partitioned. Sonswho are divided are 
liable for the debts of the father to the 
extent of the family property which come to 
them under the partition. 

By the Court,—(April 19, 1929),—We 
answer the reference accordingly. 

Pullan, J.—(August 6, 1929\—The main 
question raised in this appeal was referred. 
by me for decision bya Full Bench, That 


. gecision has been received, and the finding 


is that sons of a Hindu father are liable to 
Bay the personal debts incurred by their 
father out of the family property which has 
come to them by partition although the 
cecree was passed against the father alone 
after the partition. This finding estab- 
lishes the liability of the sons who have 
pa aa b the DAGAN suit. I have been 
ssaked to consider a further quasti - 
ly, whether the failura jf y ee 


tura t 
“ make the sons parties to the suit has any 


effecton the present case. This question 
- was Clearly included in my order. of re- 
fsrence and it was considered by the 
learned Judges who constituted the Bench, 
Although no particular stress was laid in 
their judgments on this aspect of the 
_case, I cannot conclude that it did not 
raceive the, full attention of the learned 
‘Judges, and I am bound to accept their . 
Gecision as it stands. The sons, therefore 
. are liable to the extent of the family pro- : 
perty ce ad feral by partition and 
‘tae judgment of the lower Court i 
and must be affirmed. Pe arene 
The only other question raised 
is that of costs. The Munsif laid 
on the parties and the lower 
Court altered that finding and decided that 
tne plaintiff ought to recsive the costs of 
the suit as he-was successful-in the main 
I have to consider the order of the lower 
Appellate Oourt, and I must hold that that 
Court exercised its discretion. in the | 


in appeal . 
the costs. 


Appellate: £- 
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‚matter of costs with due care. He was 
clearly at liberty to differ on this point 
from ‘the view taken by the Munsif. As he 
did so, I am bound by the view of the lower 
Appellate Oourt unless it is demonstrably 
wrong. As the order ofthe lower Appellate 
Court is a reasonable and proper order, I 
decline to interfere. 
The appeal is dismissed with costs, 


4. Appeal dismissed, 
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- OUDH CHIEF COURT. 
SxEconD Orvit APPEAL No, 36 oF 1929, 
“May 8, 1929. l E 

Present:—Mr. Justice Misra and 

l Mr, Justice Raza, p 
FAQIR BAKHSH SINGH—PLAINTIFE— 
me APPELLANT 
~ + Versus ; 
UDERAJ SIN GH—DEFENDANT— 
< > RESPONDENT. 


Under-proprietary rights—Omission to appeal against — 


decree negatwing under-proprietary rights—Consist- 
ent treatment as under-proprietors—Acquisition of 
under-proprietary rights. 
' The'ancestors of A and B were granted under- 
proprietary rights under a Settlement Court decree. 
On.appeal by ‘the talugday they were declared: to 
hold as.occupancy tenants, B filed a second appeal 
and got the decree of the Court of first instance 
réstored. Thereafter all the persons 
claimed -under-proprietary rights, including the 
ancestors of A, were recognised as under-proprietors. 
They were recorded as such and rent was assessed 
accordingly. A's ancestors also made several. trans- 
fers as under-proprietors and these were not question- 

ed by the talugdar : 
' Held, that inasmuch as A was consistently treated 
as an under-proprietor at the time ofthe Settlement 
and afterwards, even though- his.ancestors had not 
appealed from the decree negativing their right, A 
had acquired the status of an under-proprietor. [p, 
458, col, 1. | l 

Bipin Chandra Chaterji v. Dawan Singh (1) and 
Pirthipal Singh v. Ganesh Din Singh (2), followed. 
_ Second appeal against anorder of the Sub- 
ordinate Judge, Fyzabad, dated the 17th 
October, 1928, affirming that of the Munsif, 
Fyzabad, dated the 14th August, 1928. 

Mr, Radha Krishna for Mr. Ali Zaheer, 
for the Appellant. < 

Mr. R. D. Sinha, for the Respondent. 

JUDGMENT.—This is an appeal from 
_ decree’ of the Additional Subordinate 
Judge, Fyzabad, dated the 17th of October, 
1928, affirming a decree of the Munsif, 
Havali, Fyzabad, dated the 14th of August, 
1928. | > et 


; The litigation which "has. given rise to 
this appeal relates to the property of one 
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Sheobaran Singh, who died in 1914 .The 
land in dispute is situate in village 
Intgaon in the district of Fyzabad,: Sheo- 
baran Singh died issueless. He executed 
a will in favour of the defendant's father 
Sahib Bakhsh Singh on the 17th January 
1914. The plaintiff Faqir Bakhsh Singh 
is the nephewof Autar Singh. He claims 
the land in dispute as the heir of Autar. 
Singh, who is alleged to be the heir of 
Sheobaran Singh deceased. Autar Singh 
died in or about 1926. Though it.is 
neither alleged nor shown that Autar 
Singh ever got possession of the property 
insuit as the heir of Sheobaran Singh, 
butthe plaintiff alleges that he was in 
possession of the property in the absence 
of Autar Singb, who was in Burma, and 
that the defendant's father Sahib Bakhsh 
Singh dispossessed him (plaintiff) in 1916, 
It is noticeable that Autar Singh -never 
sued for possession of the property in suit 
but the present suit was brought by the 
plaintiff Faqir Bakhsh Singh . on: the 16th 
of February, 1928. ins i 
defend- 


The suit was contested by the 
ant Uderaj Singh, son of Sahib Bakhsh 
Singh deceased on various grounds, He 
set up the will executed by Sheobaran 
Singh in favour of his (defendant's) father, 
-Sahib Bakhsh Singh, on the 17th of 
‘January, 1914, and alleged further that 
‘Sheobaran Singh was holding the land 
in suit as an under-proprietor, We are 
not concerned with other points taken in 
defence. . . 

The first Court dismissed the suit hold- 
ing thatithe will setup by the defendant was - 
' genuine and that Sheobaran Singh was 
holding the. land in suit as an under- 
proprietor and was, therefore, competent 
to execute the will in favour of the defend- 
ant’s father. 

The plaintiff appealed questioning the 
correctness of the finding of the first Court 
as to the nature of the tenure under which 
the land was held by Sheobaran Singh.. He 
contended that Sheobaran Singh was 
holding the land simply as an occupancy 
tenant andcould not, therefore, execute 
any valid will in favour of the defendant's | 
father. Hethus contended that the will 
set up bythe defendant was invalid and 
could not confer any title onthe defend- . 
ant, Though. in his .memorandum of 
appeal the plaintiff did not question the 
finding of the trial Court about the 
genuineness of the, will but. his Pleader., 
applied tothe Court of : first. appeal for - 
permission to amend the }:memorandum so - 
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was not ‘genuine. The application was 
rejected by the learned’ Additional Sub- 
ordinate Judge. Theslearned Additional’ 


Subordinate Judge agreed with the finding > 


of the learned Munsif' that Sheobaran 
Singh was holding the land as an under- 
proprietor and that he was competent to 
execute the will. The result was {that 
the plaintiff's appeal was dismissed by 
the learned Additional Subordinate Judge. 


The plaintif has now come to this Court - 


in second appeal, : 

We think there is no substance in ‘this 
appeal, ; ; 

The appellant's learned Counsel con- 
tends that the learned Subordinate Judge- 
was wrong in ..disallowing: the appellant: 
from raising the question of the genuine- 
ness of the will but we think this con- 
tention is not well founded: In our opi- 
nion the learnedfSubordinate Judge was 
perfectly rightin -rejecting the application 
of the. - plaintiff's: Pleader. It is not 
disputed that the defendant's father Sahib. 
Bakhsh Singh had obtained Letters of Ad- 
ministration: from the' Court of the-District 
Judge, Fyzabad, on the 8th September 
1917. It is Ex. 8 and with this is attached 
a copy of the will in question. The plaint- 
iff was a party to these proceedings. He 
had questioned the genuineness of the will 
but the point was decided against him. 
These Letters of Administration were grant- 
ed to Sahib Bakhsh Singh after contest of 
. the plaintiff onthe ground that the will wasg- 
a forgery. The matter was taken in appeal 
to the Court:of the Judicial Commissioner 
of Oudh, butthe will was heldjto be genuine 
by that Court also. It is now too late for 
the plaintiff to question the genuineness of 
the will. Under these circumstances we 
think the learned Subordinate Judge was 
perfectly right in rejecting the application 
made by the plaintiff's Pleader, The genuine- 
ness of the will was not very properly 
questioned by the plaintiff's Pleader in his 
memorandum of appeal. This point must, 
therefore, be decided against the- plaintiff 
in this appeal. . 
= Now, the only question for decision is whe- 
ther Sheobaran Singh was holding the land 
in dispute as an under-proprietor or simply 
as an ‘occupancy tenant, itis not denied 
that the predecessors or the ancestors of 
Sheobaran Singh had obtained a decree 
from the Court of the Extra Assistant Oom- 
Inissioner against the then talugdar. of 
Khaparadib-at the time of the First Regular 
Settlement in respect of theland’in suit. 


` 
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Under that decree the ancestor of ‘Sheoba-. 
ran Singh and certain other persons were. 
granted under-proprietary rights in reg- 
pect of the lands. held by them including 
the landin dispute. This decree was pass- 
ed on the l&éth June, 1869 in the leading 
case of one Prayag Singh. - It. appears that 
the talugdar appealed from the decree or 
decrees passed by the Extra Assistant Com- 
missioner to the Settlement Officer. The 
appeals were filed against Prayag.and also 
against the ancestors of Sheobaran Singh 
and others. The Settlement Officer 
reversed the decision of the Extra Assist- 
ant Commissioner and held that “Prayag 
Singh and the defendant’s ancestors and 
others, “will be deemed to hold the land 
decreed by the Ertra. Assistant Commis- 
sioner in occupancy. rights only and not as 
sir.” Prayag Singh alone filed an appeal in 
the Court of- the Financial Commissioner 
of (udh, who by his judgment dated’ the 
24th February, 1870) set aside the decree of 
the Settlement Officer and restored that of 
the Extra Assistant Commissioner. Though 
this judgment of the Financial Commie- 
sioner was not passed in favour of the 
ancestors of Sheobaran Singh as the appel- 
lent before him was only one person, namely, 
Prayag Singh but it appears that after the 
passing of that judgment all the persons 
who had claimed under-proprietary rights 
against tte taluqar were recognised as 
under-prorrietors of the lands held by 
them. They were recorded as suchin the 
papers prepared atthe time of the Firet 
Regular Settlement and also in the papers — 
at the time of the subsequent settlement 
which, we understand, was made in 1301 
Fasli, The entry in the khewat prepared . 
at the Settlement of 1301 Fasli shows that ' 
the land in dispute was treated.as an 
under- proprietary holding and rent was 
assessed on it accordingly by the order of 
the Settlement Officer. Itis also in evi- 
dence that there was some litigation be- 
tween the ancestors of Sheobaran Singh 
and the talugdar in 1t83'and in that litiga- 
tion they had claimed the rights of an 
under-proprietor. These rights were not 
questioned by the taluqdar in that litiga- 
tion: It'is also in evidence’that thé an- 
cestors of Sheobaran Singh and: their'co- 
sharers made transfers as under-proprietors 
from time to time and these transfers also. 
were never questioned by the talugdar. We 
think the evidence on record is quite suff- 
cient to show that the titleof Sheobaran 
Singh ahd his. ancestors ds ‘ under-pro- 
prietors hasall along ‘been recognised since’ ` 


J 
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. the 24th of February, 1870. : It was held by 
the late Court of the Judicial Commis- 
sioner of Oudh in the case of Bipin Chand- 


‘va Chaterji v, Dawan Singh (1) under, cir-. 


cumstances similar to those of the, present. 
_Gase that Dawan Singh, whose predecessor- 
‘in-title had not appealed against the Settle-. 
‘ment Officer's judgment which governed 
the case of all claimants of the under-pro- 


ye rights at. the time ofthe First, 


egular Settlement, must be treated on the 
‘footing of an under-proprietor.. In that 
case also the final decree in favour of cer- 
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tain agricultural holders was of occupancy ` 
tenancy; but they were consistently treated: | 


at the time of settlement and afterwards as 
under: proprietors and whatever may have 
been the original effect of the decree, their 
title as under-proprietors was recognised 
for a long time. It was held that where in 
1870 a Settlement Officer passed a decree 
declaring certain agricultural holders to be 
holders in occupancy right but in a subse- 
quent litigation they. were treated assir hol- 
ders and under- proprietors and were enter- 
-ed as such in the Settlement Recordand in 
‘the abstract prepared at the time of the lst 
settlement the decree of the Settlement 
Officer cannot be referred back to show that 
they were occupancy tenants and not under- 
proprietors, ._In our opinion the effect of 
the decree which was passed in favour of 
Prayag Singh was thatnot.only he but all 
“his co-sharers: in the villags became the 
under-proprietors of tne lands held by 
them, They were recognised as such by 


- 


the talugdar and their title as under-pro- 


prietors was never questioned by the talug- 


dar since then. The principle of the deci- 


sion in the caseof Pirthipal Singh v. Genesh 
Din Singh (2) decided by their Lordships 
of the Privy Council also helps the defend- 
ant in this case.’ In that case, in the Set- 
‘tlement of 1887 the predecessors of the 


defendants held no greater interest in the. 


village in suit than that of a thekadur and 
a decree was also passed in 1868 declar- 
ing that they had only thekadari and not 
pukhtadari rights. But ever since 1869, in 
the wajib-ul-arz, the khewat, the recent set- 
tlement. and the various other Court pro- 
ceédings they were recorded and treated as 
pukhtadars. It was held that whatever may 
` have been the original effect of the decree 


(1) 91 Ind. Gas. 121:2 O.W. N. 894; A. I. R. 1925 


Oudh 732; L. R. 7 A. (O.) 26. * 
(2) 71Ind Cas. 641;25 0.0. 396; A.L R.1922 
p. O. 383; 44 M. L. J. 29:37 0. L. J. 219; 90. L. J. 
> 949; 32 M. L. T. 109:9 0. & A, L, R. 541; -18 L W. 
41; SOT..A. 210n (P. O.). l 


outof which this appeal arises » 
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but as from that-time till now the estate 
had been regulated upon the footing that 
the defendants possessed pukhtadari rights 
a title so long recognised could not now be 
overthrown.. We, therefore, hold agreeing 
with the lower Courts: that Sheobaran 
Singh was holding the land in dispute as 
an under-proprietor and that he was com- 


-petent to execute the will dated the 17th 


January, 1914, i ee 
The result is-that the appeal - fails and 


must be dismissed. Hence we dismiss the 


appeal with costs. a 
A. Appeal- dismissed. 


OUDH CHIEF COURT. | 
Exacurion oF DEORER APPEAL No. 6 
E oF 1929. 

i May 6, 1929. 
Present:—Sir Louis Stuart, Kr, Ohief ` 
Judge and Mr. Justice Raza. 
CHOTKAO SINGH—OBJSOTOE 
— ÅPPELLANT 


s 


YETSUS \ 


Syed HASAN BAQAR—DzogEs-HOLDER— 


RESPONDENT. 

Hindu Law—Joint family—Decree against father— 
Liability -of entire family estate to- be proceeded 
against in execution—Debts incurred in speculation, 
whether immoral, 

Where a decree 1s passed upon a debt incurred 
by a Hindu father, the whole of the family estate 


‘is opento be taken in execution proceedings upon 


that decree, unless the debt has been incurred for 
an immoral purpose, [p. 459, col. 1.] 

ie. Narain Rai v. Mangia Prasad Rai (1), refer- 
re O, ; s 

Speculation is not usually repugnant and a debt. 
incurred in speculation is not immoral, unless ib is 
tainted with fraud. [ibid] 

Muhammad Ali v. Jhao Lal (2), followed. 

Appeal. against an order ofthe Subor- 
dinate Judge, Bara Banki, dated the 
12th January, 1929. 

Mr. R B. Lal, for the Appellant. 

. Mr; Naimullah, for the Respondent. 

JUDGMENT.—The facts of ‘the case 
are these. 
Syed Hasan Bakar obtained a decree on 
the th November, 1925, againet Sheo 
Narain Singh. Sheo Narain Singh died 
on the 5th March, : 1928. In’ execution of 
this decree Saiyed Hasan Bakar has 
attached certain property. The present 
appellant ‘Chotkao Singh, a minor son of 
Sheo Narain Singh has objected to the 
attachment on the ground’ that the pro- 
perty being joint family property the 
share of Sheo Narain Singh at the most could - 


‘be attached; and on the further ground 
that the debt-on which the decree 
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was passed was tainted with- immor- 
ality.. The learned trial Judge finding 
against him on both points, he has appealed 
here, The maio questions have been 
decided definitely by their Lordships of the 
Privy Council in Brij Narain Rai v. Mangla 
Prasad Rai (1). At page 139* their Lord- 
ships said:— 

“Ifhe (the managing member) is the 
father and the other members are the 
sons he may, by incurring debt, so long 
as it ig not for an immoral purpose, lay the 
estate open to be taken in execution proceed- 
ing upon a deeree for payment of thatdebt.” 

Thus the plea that the property is joint 
family property is of no value. Here 
Sheo Narain Singh incurred a dabt. A 
decree wa3 passed upon the debt and the 
whole of the estate is open to be taken in 
execution proceeding upon that decree 
unless the debt has been incurred for an 
immoral purpose. We now come to the 
second plea; was the debt incurred for an 
immoral purpose? The judgment-debtor at 
the very commencement gavə up the 
suggestion that his father Sheo Narain 
Singh was guilty of immoral connections 
with women, but he proceeded to add that 
Sheo Narain Singhindulged in intoxicat- 
ing drugs as a result of which he em- 
barked in speculative transactions. The 
learned Judge has found on the evidence 
before him that itis not established that 
Sheo Narain Singh indulged in intoxicat- 
ing drugs. We agree with that finding. 
Even if the transaction in question were spe- 
culative we would not consider that the debt 
was tainted with immorality, for we hold, 
agreeing with the view taken in Muham- 
mad Ali v. Jhao Lal (2), that speculation in 
itself does not enter into the question. 
Speculation is not usually repugnant to 
good morals, It may befoolish but itis 
not, unless tainted with fraud, immoral. 
Apart from that we find on the facts that 
the transaction was not greatly speculative. 
It was certainly risky. As we have held 
that the debt was not tainted with im- 
imorality we uphold the decision of the 
Court below and dismiss this appeal with 
costs. 

A. Appeal dismissed, 

(1) 77 Ind. Oas. 689; 51 I. A. 129; 10. W. N. 48; 21 
A. L.J. 934; 46 M. L. J. 23;5 P.L. T. 1; 280. W. 
N. 253; (1924) M. W. N. 68; 19 L. W. 72; 2 Pat. L. R. 
41; 100, & A. L. R. 82; A. L R. 1924 P. O. 50; 33 M. 
L. T. 457; 46 A, 95; 26 Bom. L. R. 500; 11 O. L. J. 107; 
41 O. L. J. 232 (P. O. 


). 
(2) 106 Ind. Cas. 392; 4 O. W, N, 1069 atp. 1076; A. 
1, R. 1928 Oudh 10. 


“Page of 511. A [Ed] Sareea ane 





ABID ALI KHAN V, HAR PRASAD. 


459 


OUDH CHIEF COURT. 
First O1rvin APPRAL No. 87 or -1928, 
May 8, 1929. 
Present:—Mr. Justice Misra 

and Mr. Justice Raza. 
ABID ALI KHAN—P ratntirr— 
APPELLANT’ 
. VETSULS - 
Pandit HAR PRASAD AND aNoTHER— 
D&FENDANTS— RESPONDENTS. 

P-e-empltion—Fictitious price—Burden of proof—~ 
One item of consideration fictitious-—Entire considera- 
tion. whether fictitious—Determination of market value 
— Pice actually paid, value of 

Ir a suit for pre-emption very slight proof.will 
shifé the burden on the vendee to prove the actual pay- 
mert ofthe price entered in the deed. |p. 460, col. 2.] 

Dwarka v. Ludar (L, referred to. 

Ii one item ofthe consideration for a sale-deed is 
pro-ed to be fictitious, the entire consideration enter- 
ed in the sale-deed of which this item forms part 
must be deemed to be fictitious. Tp 461, col. 1] 

Ir determining the market value of the property 
in = suit for pre-emption, the price actually paid 
ara sale-deed isa helpful guide. [p. 461, cols, 
1&2 


Tirst Appeal againstan order of the 
Suvordinate Judge Unao, dated the 
5tL May 1928, 

ir, K. P. Misra, for the Appellant. 

lessrs, A. P. Sen, S.C. Das and Lakshmi 
Nerayan for the Respondents. 

JUDGMENT.—This appeal arises out 
ofa pre-emption suit. One Akhtar Ali-who 
is the defendant No. 3in this suit sold a 2- 
amas 9-pies share out of the entire village 
situate in Patti Salabat Khan of village 
Bhlugaita, District Unao, to Pandit, Har 
Prasad and Pandit Ganga Sewak alias 
Manni Lal for Rs. 12,500. The sale-deed 
was executed on the 14th August, 1926. The 
ccnsideration as stated in the deed was 
made up of the following items:— 





Rs. a p. 
. Due under a mortgage-deed 
dated the 24th July, 1924 
executed by Akhtar Ali in 
favour of Har Prasad and 
Ganga Saran... .. 4,804 5 3 
2. Due under 5 pro-notes of differ- 
ent dates executed by Akhtar 
Ali in favour of these very 
gentlemen as ~ 2,052 0 0 
3. To be paid to the plaintiff Abid 
Ali under a pro-note executed 
by Akhtar Ali in favour of ; 
Abid Ali one ~ 2,350 0 0 
4. Cash paid at the time of the 
registration oe .» 38,000 0 0 
> Costs ofstamp and registration 
expenses ais wo 203 10 9 
Total „ 12,500 0 0 


The plaintif-appellant Abid Ali Khan ig 
a co-sharer in Patti Salabat Khan of village 
Ehugaita and, therefore, has brought the 
present suit claiming pre-emption in 


b 
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respect of the share sold. The main allega- 
tion on which he broughtthe suit was that 
the consideration entered in the sale-deed 
was fictitious, and denied that the frst 
item was actually due on the mortgage deed 
dated the 24th July, 1924. He admitted 
the genuineness of that itemofthe con- 
sideration to the extent of Rs. 2,713-12-0 but 
denied the pro-notes alleging that they were 
all fictitious and, therefore, denied the 
genuineness of the entire item shown in the 
sale-deed as due on that account. The 
rest of the items were admitted. The result 
was that he admitted thegenuineness of 
the consideration entered in the sale-deed 
to the extent of Rs. 8,063-12-0. He alleged 
that that was the real price for which the 
property had been sold. Hefurther alleg- 
ed that the third item consisted of Rs. 2,350 
which was due to the plaintiff under 
a pro-note executed in his favour and which 
had not been paid by the-vendees and out 
of the firstitem he also allegedithat Rs. 1,000 
shown in the mortgage deed dated the 
24th July 1924 to be payable to one Ohan- 
dika Singh, who was in possession of a por- 
tion of the property as a prior mortgagee, 
had not been paidand consequently the 
plaintiff was entitled to deduct that am- 
ount also. In all he claimed a deduction for 
Rs. 3,350 leaving a balance of Rs. 4,713-12-0 
on the payment of which amount he said 
he was entitled to claim pre-emption. 

The vendees who are defendants-res- 
pondents in this case contended in their 
defence that none of the items was fictitious 
and that the price entered in the sale-deed 
was actually the price which was settled 
between the parties. They said that 
Rs. 12,500 was also the market value of the 
property in suit and even if any portion of 
the consideration money was found to be 
fictitious the plaintiff appellant could not 
claim pre-emption on payment of any sum- 
less than Rs. 12,500. Itis not-necessary to 
mention other pleas taken in defence since 
none of them were pressed in the trial 
Gourt and all of them were therefore over. 
ruled. 

The two main points around which the 
contest raged in the trial Court were the 
_ questions of fictitious nature, of the 
consideration and the market value of the 
property sold. The learned Subordinate 
Judge of Unao who tried the case found 
‘that no item of the consideration was 
fictitious, but he held that the sum of 
Re.-1,000 payable to Chandika Singh under 
the mortgage-deed dated the 24th July, 1924, 
had not been paid nor had the item of 
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Rs. 2,350 payable to the plaintiff been paid. 
The learned Subordinate Judge also found 
that Rs. 12,500 was the market value of the 
property sold. He therefore passed a decree 
for pre-emption in favour of the plaintifi- 
appellant on payment of the entire -con- 
sideration money, minus the sums mention- 
ed above, The result was that he allowed 
pre-emption on payment of Rs. 9,150. 
The date of his decree is the lth of 
May, 1928. i 

In appeal the same two points have again 
been urged and we have heard arguments 
in this case at considerable length. 

We now proceed to give our findings in. 
respect of both these two points, 

As to the fictitiousness of the considera- 
tion ‘it is a settled rule of law that a 
very slight proof will shift the 
burden to the vendees to prove the actual 
payment of the price entered in the deed— 
vide Dwarka v. Ludar (1). 

As to the first item entered in the sale-deed 
due on account of the deed dated the 24th 
July, 1924, we areclearly of opinion that the 
amount entered in the sale-deed was 
a fictitious item. The learned Oounsel for 
the plaintiff appellant contended that the 
sum actually due on account of the mort- 
gage-deed at the time when the sale- 
deed was executed was only Rs. 2,713-12-0 
He arrived at this sum by calcu- 
lating the compound interest from 
the 24th July, 1924 to the 14th August, 1926, 
and by adding it on ‘to the principal 
amount. We have ourselves calculated.the 
amount and it appears tousthat the com- 
pound interest on Rs, 2,500 at annas ‘9 per 
cent. per mensem compoundable yearly 
calculated from the 24th July, 1924 to 
the 14th August, 1926, comes to Rs, 358 
total Rs. 2,858; but it is admitted by the 
parties that out of the sum of Rs, 2,500 
Rs 1,000 payable to Ohandika Singh had not 
been paid. The sum due to the defendants. 
respondents under the mortgage-deed was 
Rs. 1,500 plus compound interest thereon at 
annas 9 per cent. permensem compoundable 
yearly which comes to Rs. 215, The total 
sum, therefore, dus to the mortgagees wag 
Rs, 1,715. In place of this the mortgageag 
entered Rs 4,804-5-3 as due to them under 
the deed. We are, therefore, clearly satisfied 
that this item of the consideration is a 
fictitious one, not being due on the date 
when the sale-deed was executed. ` 


The learned Counsel for the respondents 
admitted that no interest should ‘have been 


(1) 4 O. O. 247. 
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chargéd on Rs, 1,060 payable io Ohandika 
Singh nor should that item have been: in- 


cluded in the principal sum due under the 
mortgage-deed. He, however, contended 


as was contended on behalf ‘of his clients 


before the trial Court that hisclients were 
entitled to charge interest for 10 years, the 
period fixed in the mortgage-deed.’ The 
argument ‘put forward was that if the pro- 
perty had been sold to a third person the 


mortgagees were entitled to claim interest 


for the entire period fixed in tha mortgage- 
deed. We do not think thatthe mortgagees 
were entitled: to claim interest: 
this period when they themselves 
had . purchased the property, . the fact 
of their, purchasing the property 
having in our opinion the effect of ex- 
tinguishing the mortgage. Ifthe mortgage 
was, extinguished we fail to see how it 
could be kept ‘alive. for the purpose of 
calculating interest. We are, therefore, ‘of 
opinion that the item of Rs. 4,804-5-3 was a 
fictitious item not having been due on the 
date when the sale took place. 


“As to theitem due under ‘the fivé -pro- 


notes weare not inclined io -disagree 
with the finding of the learned 
Subordinate Judge. We think that. the 
fictitious nature of the item of consideration 
due on these pro-notes is not 
established. We have not thought it proper 
to go into detail in regard to thə items due 
on account of these fiye promissory notes, 
because our finding in regard to item No. l 
makes it unnecessary for us to deal at 
length with-the said item, If one item of 
the. consideration is proved to be 
fictitious the entire consideration entered in 
the sale-deed of which this item forms. part 
must be deemed to be fictitious. . Our 


finding, therefore, on the first point. is that 


the consideration entered in the sale-deed 
dated the 14th August, 1926, is a fictitious 
item, and that the sale consideration entered 
in the.deed was not bona fide, ` eg 

Having arrived at. this conclusion it is 
- necessary forus to determine the market 
value of the property in suit. .In order to 
determine the ‘market value we proceed first 
to determine. what. amount was actually 


paid under the sale-deed. According to our: 


finding all the items-of consideration under 
the sale-deed.are genuine except the- first 


item under which:head only Rs. 1,715 . had. 
item payable to: 
Ohandika Singh be added;it would come to. 


been paid.. If. the 


Rs. 2,715. The item actually entered in the 
deed on this account was Rs. 4,804-5-3, The 


excess which! was not dueand which. 
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wae entered in. the deed, therefore, 
comes to Rs. 2,089-5-3. Deducting this 
from the entire sum of Rs. 12,500 we got 


the figure at Rs. 10,410-10-9. Wehaveonly `. 
tried to ascertain: this sum since it willbe a. 


guide to help usin determining the market 
valve, if it is not otherwise fully established 
vide Abilakh Bhagat v. Babban Singh (2). 


‘Cn the question of the market value the . 4 


learned Subordinate Judge has principally. 
rélisd on the sale transaction embodied in 
Ex. .A-32 which is. dated the z&th of 


January, 1924. A suit for pre-emption was. 


lodged by the plaintiff himself in respect of 


thie sale-deed and the decree passed in his. 


favour is Ex. A-20. The sale-deed was: in 
respect ofa 3-annas 3-pies’. share in -Patti 


Salebat Khan and was for a sum of. 
Rs. 15,300. Calculating the price according - 


to “he raté entered in this sale-deed the 
price of 2-annas Y-pies’ share would come to 


Rs,-11,423. It was urged by the learned. 


Counsel for thé plaintitf-appellant' that the 


prics entered in this sale-deed was also. a` 


fancy price and should’ not be considered as 


a true criterion for détermining the. market 


valve of the share in dispute, and in support 
of h*s contention herelied upon a counter- 
clain for pre-emptition put forward by 
the defendants-respondents. in respect of 


this very sale, as will appear from. Ex. 4.. 


In tais document the defendants-respond- 


ente alleged that the market value of the 
property sold was not more than Rs. 11,500. 
Although a decree was passed in this. case 


in favour of the plaintiff-appellant in pre- 


ference to the defendants-respondents on 


~~ 


payment of Rs 13,500, it does not., appear | 


from. the record as to whether the question 
of tae market value of the share sold was 
actually detérmined, or whether the decree 
was passed. merely on ‘confession 


absence of any such material to help us we 


thick that it would be safe for us if we put — h 


the market value of the property in suit at- 


Rs, 11,000 which comes roughly to about 50 
times the profits.of the property. The sum 


of money actually paid under the deed . 3 


acccrding to our finding on the first point 


‘comes to Rs. 10,410-10-9 and the price 


acccrding to the rate entered’ in Ex. A-32 
comas to Rs. 11,423. We, therefore, prefer 


‘to teke a rough average and fix the market ` 


valus of this-property in suit at Rs. 11,000, 
The learned Subordinate Judge has also 
relied in this connection upon.a mortgage 


deec executed by the. plaintiff-appellant in 


` (2100.0. 88, ° 


t 
7 


Th 
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respect of this ver, property but in our '.. 


opinion that can bê no test for determining 


the market value of the same: The mort-- 


gage may be a mortgage to the very hilt or 
it may | 
these. circumstances we do not; consider 
- itgafe to rely upon that transaction as a 
“ guide for determining the market value. 
"On behalf of the respondents reliance was 
placed on two other sale-deeds, which were 
executed on the 22nd March, 1919 and 7th 
July, 1923 and which were in respect of a 
2-annas-8 pies’ share of Patti Wali Muham- 


mad.. They are Exs. 2and 3 respectively. - 


As they belong to a different patti alto- 
gether -and as there is no definite proof 
before us as to what is the difference in the 
quality of land of Patti Wali Muhammad 
-and Patti Salabat Khan we discard these 
documents from our consideration. 
Our finding, therefore, is that the market 
value of the property in suit is Rs. 11,000. 


We, therefore, modify the décree passed 


by the learned Subordinate Judge to this 
entitled to preempt the property iu suifon 

yment of 
ia decreed by the Subordinate Judge. Out 
of thissum of Rs. 11,000 the plaintifi-ap- 

i 
7 Rs. 2,350 on account of the sum payable 
to the plaintiff-appellant himself which has 


4 * 
Re. 1,000 which they have not paid to ` 
Ohandika Singh under the mortgage.deed 


ed the 24th July, 1924. The total sum 
a deposited, by the plaintif will thus be 
Rs. 7,650. ` 
Regarding . 
both parties 
and partially 
‘right 
- tioned 


costs our- order is that as 
have partially ‘succeeded 
failed and as. the pre-emptive 


we direct. that the parties should bear 


. their own coats in the lower Court as well as 


in this Gourt, 


a Decree modified, 
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be with alittle margin. Under- 


. Pandit HAR PERSHAD ano 


extent that the . plaintifi-appellant will be ` 
Rs. 11,000 instead of Rs. 12,500 - 


ant will be entitled to deduct Rs. 3,350, - 


et been paid by the vendees and’ 


of the plaintiff-appellant is not ques-- 
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- OUDH CHIEF COURT... 
| First Civin Appgat No. 101 oF 1928. 
j May 8, 1929, i 
, Present:—Mr. Justice Misra 
and Mr. Justics Raza. 


ABID ALI. KHAN—Ptatntipr—APPSLLANT ; 


> Versus =  « 
ANOTHER 
—~D 8FENDANIS—~ RESPONDENTS. 


pre-emption money with request that ik should not be 
paid over to vendee till disposal of appeal, validity of 


 Pre-emption-—Decree for pre-emption-——Deposit ‘of 


—Dismissal of suit by .trial Court after appeal, legali- ; 


ty of. z ' a 
The mere fact that a deposit of pre-emption money 
in compliance ‘with the terms ofa decree: for pre- 
emption is coupled witha request. that the money 
so deposited should not þe paid tothe vendee till 
the disposal of an appeal which is intended to be 
filed against the decree does not make the deposit a 
conditional or invalid deposit, so as to justify the 


Court in treating the deposit as no deposit at all’. 


and dismissing the suit. [p. 466,col. 1.] | 
It is not necessary that there must bea prelimi- 


" mary decree and then a final decree in all cases in 


which pre-emption decrees are passed embodying the 
condition that ifthe pre-emption money be not paid 
within the time fixed by the Court, the suit shall 
stand dismissed. jp. 464, col. 2.] p 

Once an appeal is preferred from a decree, the Ap- 
pellate Court becomes seized of the entire proceed- 


4 


ings and.becomes vested with the jurisdiction of con-- 


. firming, varying or reversing the decree from which 


> 


the appeal is preferred. [ibid.] - 


First appeal against an order of the Sub-. 


ee Judge, Unao, dated the 31st July, 
1928, a EL | l 


Messrs, K. P, M isra and Behari Lal N igam, | 
-for the Appellant. 


Mr. A. P. Sen, for the Respondents, . 


JUDGMENT.—This is a plaintiff's 


appeal arising out of a pre-emption suit. 


. This appeal (No. 101 of 1928) is connect- . 


ed with Appeal No. 87 of 19282. Both the 


appeals arise out of one and the same suit.. 


We are going to dispose of Appeal 
No. 87 of 1928 by a-separate judgment. 


The facts of the case, so far as it is. 


necessary to state them for the purpose of 


disposing of this appeal, are as follows:—. . 


‘Abid Ali Khan brought a suit against Á 
.- Har Prasad, Ganga. Sewak (defendants Nos, __ 
1 and 2), and Akhtar Ali (defendant No.3) to | 


enforce his right of pre-emption in res- 
pect of a certain zamindarz share which 


was sold by Akhtar Alito Har Prasad and . 
Ganga Sewak by a deed dated 14th August, 
' 1926.-The price entered in the saledeed | 
was Rs. 12,500; but the plaintiff alleged 
“that, the: price was not fixed in good. 


*See ante page dada] . 
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faith, that the property ` was really sold to 
the defendants Nos. 1 and.2 for Rs. 8,063-12-0 


and that the market value of a property - 
was also the same. 


The claim was resisted by the defendants 
Nos. 1 and 2 on various grounds. 


The learned Subordinate J udge gave the 
plaintiff a decree on the 15th May, 1928, for 
possession of, the property in suit by right 
_ of pre-emption, on payment of Rs. 9,150 
plus costs. The plaintiff was ordered to 
pay the amount into Court within two. 
months from the date of the decree (i. é., 
up to the lth July, 1928). The decree 
was to become void in default of payment 
of the amount as.ordered by the Gourt. 


The plaintiff deposited the amount in : 


the lower Court on the 13th July, 1928. 
He did so by making an application to 
that Court.. 
‘tion that the plaintiff was ready and will- 
ing to deposit. the amount in’ Ceurt for 
payment to defendants) Nos.1 and 2 as 
ordered’: by the Court, .The | plaintiff, 
however, prayed that the amount might 
not be given to the defendants Nos.. 1, 
and 2 till, the disposal of the appeal which. 
the plaintiff was going to file against the 
decree of the Court. The learned Sub. 
ordinate Judge passed the following order: 


`- on the plaintiff's application on the 13th ` 


July 1928:— 


erdie to the decese, the plaintiff 
should deposit Rs. 9,286-12-0 due to the defen- 
‘dants Nos. Land 2 up to 15th July, 1928. He 
wants to deposit it and praysthat it should 
not be given to defendants Nos.1 and 2 
‘till the disposal of the appeal which he 
is about to file. Ordered, that he. should 
deposit the money and that the money 
_be not paid to op ponita party till the appeal 
18 disposed of.” 


- The Fer ere Nos. 1 ana 2 put in an 
Ba apa on the l6th July, 1928 stating 
that they would suffer loss of interest if 
they: would not, get money till the dis- 
posal of the plaintiff's appeal. 
ed that, if for any reason they were not 
allowed to get the money deposited by the, 
plaintiff, the latter might be ordered to 
pay interest till the appeal, which he was 
going to file, was disposed of. The learned 
“ Subordinate Judge passed the following 
order on the defendants’ application on the 
Lith J uly, wa 
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It was stated in the applica-. 


They pray- ` 


oe 
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_ “let the decretal: amount - be - doposited 
in Jourt but it shall-not be paid to the- 


veniees until disposal of appeal as desir-' «: 


ed >y the plaintiff pre-emptor in his ap- 


plication dated 13th. July, 1928, but the >.. 


pre=mptor shall be liable to pay interest, 


af six per cent. per annum, on the decretal : 


anicunt.from the’ ous date until disposal.’ 


‘of adpeal.” 


. It should be ‘nse that the plaintiff? 
had already deposited the money in Court. 


It snould also be noted that the plaintiff ©. 


filec his appeal in this Oourt against the 


-decree dated the 15th May, 1928, on the 
‘Slst July, 1928, 


Tre defendants Nos os, 1 and? filed another 
app-ication in the lower Oourt on the 
23rc July, 1928, contending that the deposit 
whizh was made by the plaintiff on the 
13tk July, 1928, was not in accordance with 
the conditions of the decree dated the 


15tk May, 1928, and that it was not a valid | 
. deprsit and should not be treated as sich, ° 


They asked the Oourt to dismiss the suit 
as the plaintiff had failed to comply Wan 


_ the serms of the kna 


The plaintiff also filed . an ap plication’ 
in the. lower Court on the 3lst ‘J uly, 1928, 
infcrming the Court that he had filed his 
app3al in the Ohief Court and questioning 
the correctness of the order of the lower 


Oourt .as to payment of interest on the 


morey deposited in Court. - 


Tne learned Subordinate J hie dispos- 
ed >f these applications on the 31st July,” 
1923, He: rejected the plaintifi’s applica- 


tior holding that he had no ‘jurisdiction ` 


to cet aside his order regarding interest. 
He, however, granted the defendants’ ap- ` 
plication and passed the following order: — 


“Sow I take up -the question of condi- 
tiocal deposit taken on behalf ot the defen- 
daris-vendees. The ‘pre-emption decree 
reqaired unconditional payment of Rs. 9,286 


by the pre-emptor to the vendees within ; 
two months’ timeand the plaintiff obviously ` 


made a conditional deposit as stated above; 


henge this deposit should ` be treated as ° 
no deposit at all in terms of the decree, ` 


I, therefore, dismiss plaintiff's suit tor pre- ` 
emption. with costs, 1f any to defendants 
Noe. 1 snd 2 including costs, if any of the 
present proceedings because Í uphold the 
objactions raised ` j the 

Nos, 1 al f an and 2," 3 š 


4 


i 


defendants `, 
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101 of 1928) against the order quoted 
above. ' 


We think this appeal should be alloved. 


We have -considered the plaintiffs ap- 
plication dated the 13th July, 1928, carefully. 
In our opinion, the plaintiff never maant 
to make a: conditional deposit and the 
deposit made by him wasin complience 
with the decree of the Court. Under the 
decree he had to pay the amount into 
Oourt on or before the 15th July, 1928. 
He paid the amount into Court on the 
l3th July and thus complied with the 
decree dated the’ 15th May, 1928. The 
mere fact that his application contamed 
this prayer also that the amount might not 
be given to the defendants Nos. land 2 
till the disposal of the appeal, which he 
was going to file against that decree, does 
not make the deposit a conditional or invalid 
deposit. He had made a prayer anc it 

was for the Court to refuse or grant it. 
“The money was deposited under the o-der 
of the learned Subordinate Judge and he 
took it to be a valid-deposit. The con-est« 
ing defendants also raised no _ objection 
to the validity or legality of the deposit 
and asked ‘the Court to allow them to craw 
the money or to require the plaintif to 
pay interest on the amount dey ss*ted, 
Thus neither the Court nor the / ontest- 
ing defendants thought before “une 23rd 
July, 1928 that the deposit in question was 
a conditional or invalid deposit. 


The respondents’ learned Counsel has 
referred to some old rulings in mortgage 
suits dealing with the question of the 
validity or legality of the tender of mort- 
gage money. We do not think it neces- 
gary to discuss those cases. They cifier 
materially from the present case in heir 
facts and do not help the defendants in 
thiscase. The respondents’ learned Counsel 
has referred to these cases in support of 
his argument that the tender mus: be 
` unconditional. We agree with him on that 
point; but the question is:— Was the deposit 
made by the plaintiff in this case con- 
ditional? We hold that it was not con- 
‘ditional and was never meant to be con- 
ditional. The plaintiff deposited the mon3y in 
compliance with the decree which was Dass- 
ed in his favour on the 15th May, 1926 and 
the lower Court was wrong in dismissing 
his suit on the 3lst July, 1928, under the 
circumstances mentioned above, It appears 


ABID ALI EHANiv, HAR PBRSHAD. - 
The plaintiff has filed this appeal ‘No.. 
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that the learned Subordinate Judge was 
under the wrong impression that he had to 
pass or that he could pass a final decree or 
order in the pre-emption suit after he had 
disposed of the suit on the loth May, 1928. 
He was under the wrong impression that 
there must be a preliminary decree and 
then a final decree in all cases in which 
pre-emption decrees are passed embodying 
the coudition that if the pre-emption money 
be not paid within the time fixed ‘by’ the 
Oourt, the suit shall stand dismissed. He 
was clearly wrong in passing the order in 
question when the plaintiff had filed his 
appeal against the decree dated the 15th 
May, 192s, in this Court. Once an appeal 
is preferred from a decree, the Appellate 
Court becomes seized of the entire pro- 
ceedings and becomes vested with ane 
jurisdiction of confirming, ‘varying 
reversing the decree from which the 
appeal is preferred (see O, XLI, rr. 32 
and 33, Oivil Procedure Code). 


Hence we allow this appeal and set aside 


‘the order of the lower Court dated the 


dist July, 1928. The appellant will get 
his costs from the contesting respondents 
(îi. e. respondents Nos. 1 and 2) in this Court, 
and also in the lower Court (so far as the 
proceeding in which the order in question 
was passed is concerned). 


A. Appeal allowed, 
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- MADRAS HIGH COURT: 
Olvin Revision Petition No: 528 
or 1928. 
October 15, 1928. 
Present:—Mr. Justica Mackay. 
K.S. RAMA IYER AND OTHERS— 
PLAINTIFFS— PETITIONERS 
veTSUus 

Tas MUNICIPAL COUNCIL, MADURA, . 

THROUGH TS CHAIRMAN AND ANOTAER | 
— DERENDANTS— RESPONDENTS. 

Injunction—Suit against Municipality to declare 
non-liability to take out license—Application for 
temporary injunction restraining threatened prosecu- 
tion—Specific Relief Act (I of 1877), s. 56 (e)— 
injunction, whether can be granted—Granting of in- 
junction against corporate bodies, j 

A Civil Court has no power-to restrain a person 
‘or corporate body from contemplated prosecution 
where proceedings are threatened but are not yet 
pending. [p. 365, col. 2.7 

A Court would not grant an injenction’ against 
corporate bodies like Municipal Councils unless 
they are manifestly abusing their powers. [p. 465, 
col. 2.] 

In certain criminal proceedings the High Court 
had decided that certain rice mills in a town were 
dangerous to human life and health so as to require 
licenses under s. 249 of the Madras District Munici- 
palities Act. -In a suit for a declaration .of*their 
right to work the mills without interference by 
the Municipal Council, the mill-owners applied for 
an injunction to restrain the Council from filing 
fresh complaints for failure to take out license: 

Held, that the plaintifis had no prima facie. case 
for an injunction. [p. 465, col. 2 ] 

Quære.— Whether s. 56 (e), Specific Relief Act, is 
a bar to enjoining contemplated prosecutions. ip. 466, 

1 


col. 1. 
Petition under s. 115 0f Act V of 1908 


‘and s. 107 of the Government of India 
Act, praying the High Court to revise a 
decree of the District Court of Madura, 


in O. M. A. No. 111 of 1927 preferred.. 


against an order of the Court of. the 


Subordinate Judge, Madura (the Second | 
JIN 


Additional Subordinate Judge) 
Interlocutory Application No. 421 of 1927 
“in Original Suit No. 68 of 1927. 
Mr. T. Rangachariar, for the Petitioners.” 
Mr, A. Srirangachariar,for the Respond- 
ents, 


JUDGMENT.—The only point arising 
in revision is whether the learned District 
dudge was right in exercising his juris- 
diction by dissolving a temporary in- 
junction issued by the Subordinate 
Judge restraining the Municipal. Oouncil- 
of Madura, the contesting respondent, 

from filing fresh complaints’ against the 
plaintifis in asuit before him, 
sent petitioners, under s. 
District Municipalities Act, on condition 
of their depositing certain license fees. 
in Court, pending disposal of the suit. 


30 
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The plaintiffs own rice mills -in Madura 
Town -and sued for a declaration of their 
right to work the mills without inter- 
ference by the Municipal Oouncil. Their 
‘contention wasthat their mills do. not 
come within the scope of s. 249 inas- 
much as they are not- used for one or 
more of the purposes specified in the 
Fifth Schedule tothe Act, cl. (e). Whether 


. these mills come within the Schedule is, 


of course, a.question of fact, 
_It has already been decided by.the High 


. Court that the owners of rice mills are 
' obliged to take out licenses under s 249, 


(ifthe working is found to be dangerous 
tohuman life and health: Muthu Bala 
Chettiar v, Chairman, Madura Municipality 
1). I agree with the learned District 
Judge that a competent Criminal Court 
s just as much entitled to decide ‘the 
question of fact as a Civil Court. The 
Detitioners’ cases were among “those which 
came before the. Full Bench:and.it had 
-been found as a matter of fact that the 


‘rice mills in” question were ‘dangerous. 


On that ground I think that the Judge 
was right in holding that there was no 
prima facie case for an injunction. 

As regards the power of “a' Civil Court 


D restrain a- person from, preferring a 


©@mplaint to a Criminal Court, the learned 
Listrict Judge was of opinion that it is 


-carred by 5. 56 (e) of the Specific Relief 


£ct which runs:—Antinjunction cannot be 
granted:— o 
(e) -to stay proceedings in any criminal 
matter. Da 
There appears to be no judicial authority 
61 the point, the views taken in the books 
-yary.- In the--Corporation of -Caleuita - v. 
Ejoy Kumar Addy-(2), the point was 
left undecided, but ‘the learned Judges 
refer tothe well-settled rule’ that .it is 


“not the-practice of the Court’ to: interfere 
‘wth corporate bodies -unless they are 


manifestly abusing their powers. J ‘am 


': nct prepared to di-agree-from the Appellate 


Ccurt when -it--holds that a. Oivil Oourt 
bss no .power to restrain a . person or 
ce-porate body from contemplated- pro- 
‘gsecution where proceedings are threatened 
but are not yet pending, although in 
terms s. 56 (e) may not appear to apply. 
It seems to me a much more serious thing 
to restrain a person from seeking redress 


-) 105 Ind.’ Cas. 686; 53 M. L. J. 633; A. I. R. 
A 961; (1927) M. W. N, 835; 9 A. I. Or, R, 


=) 77 Ind. Cas. 529; 50 0. 813; 27 O. W. N, 787; 38 


\ 6, L. J; 360; A; I Ry 1924 -Uab 334e © - 
| 
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in a Oriminal, Oourt than to restrain 
him from applying to a legislative body, 
which is forbidden by el. (e), However 
that may be,I am clearly of opinion that 
this is not acase in which the Municipal 
Council should be restrained from launch- 
ing a prosecution against the petitioners, 
if they use their premises without the 
Ohairman’s license and except in accord- 
ance with the conditions it specifies. All 
that they have todo is to take out license 
(under protest), which will no doubt be 
granted if the premises are fit to be 
licensed. 

It is unnecessary to decide whether 
s. 06 (e) is a bar to enjoining contemplated 
prosecutions, because it is clear on the 
authorities, that even if a Court has such 
jurisdiction, it will only interfere in very 
pecial circumstances and I am of opinion 
that no special circumstances exist in this 
case. 

The petition is dismissed with costs. 

Y. N.Y. i Petition dismissed, 
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MADRAS HIGH COURT. 
Oivit Revision Parition No. 324 or 1928, 
November 6, 1928. ; 
Present:—Mr. Justice Walsh. 
THIRUKAVAL CHETTI anp otages— 
DEFENDANTS—~ PETITIONERS 
VETSUS 
KARIA GOUNDAN AND OTHERS —- 
PLAINTIFFS AND DEFENDANT 


-—-RESPONDENTS. , . 

Civil Procedure Code (Act V of 1908), ss. 115, 151 
Order of remand—Inherent powers~—Interference— 
Revision. 

An Appellate Court has inherent powers of remand 
aes 8, 151, Civil Procedure Code, [p. 467, col, 

Where an Appellate Court directed an amend- 
ment of the plaint which did not involve any 
change in the plaintifi’s cause of action and remand- 
ed the suit for re-trial : 

Held, that there was no such want of jurisdiction 
as would warrant interference in revision. | ibid | 


Petition under s. 115 of Act V of 19(8, 
praying the High Court to revise a 


decree of the Court of the Subordinate | 


Judge, Dindigul, dated the 14th November, 
1927, in A. S8. No. 120 of 1925, preferred 
against that of the Oourt of the 
District Munsif, Dindigul, dated the 24th 
ae 1925,in Original Suit No. 799 of 
1920. l ; 
Mr. R Jayaraman, for the Petitioners: 
i T. S, Swaminadan, for the Respond- 
pnis, l 
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JUDGMENT.—This is a revision 
petition against the order of the Subordi- 
nate Judge of Dindigulin A. 5. No, 120 
of 1925 on the file of his Court allowing an 
amendment of the plaint and remanding 
the suit to the lower Court for ascertain- 
ing theamount of compensation due to 
the plaintiff from defendants Nos. 7 and 
23 to 25. The facts which have led up 
to this order are as follows:—The suit 
was for redemption of 16 items of pro- 
perty mortgaged usufructuarily by the 
predecessors in title of the plaintiffs to the 
predecessors-in-title of the defendants. 
The Court of first instance found that the 
plaintiffs had no title as regards items Nos. 
l to 12 of the mortgaged property and as 
regards the four remaining items that they 
had sold away the equity of redemption 
and had purchased it in the case of on] 
one item No. 14, with which alone the 
appeal and the present petition are con- 
cerned. It was found that the 6th defend- 
ant who had purchased this property from 
defendants Nos. 5 and 7 had acquired 
absolute title and thatthe plaintiffs had 
lost the right of redemption by limitation. 
The plaintiffs sought to amend their suit 
by asking for damages against defendants 
Nos.5 and 7, which was refused by the 


_ Courtof first instance but allowed on a 
“Trevision petition to the High Court in the 


case reported as Kariya Goundan v, Tiruk- 
kawelu Chetty (1). The plaintiffs had re- 
purchased the equity of redemption - from 
one Ajam. Khan but the Court held that 
the document under which they made this 
purchase would not be binding on the 
heirs of Ajam Khan as the plaintiffs had 
imagined atthe time of the plaint. This 
objection to the validity of the document 
was taken by the defendants for the first 
time during arguments of the case and I 
am told by the petitioner's Advocate that 
it was due to a certain decision of the 
Privy Council which had been given after 
the suit commenced. In appeal, the learn- 
ed Subordinate Judge allowed an amend» 
ment by adding the heirs of Ajam Khan 
as parties and found that defendants Nos, § 
and7 were bound to pay compensation to 
plaintifis and remanded the 'suit to the 
lower Court for ascertaining the amount - 
of compensation due in the shape of 
mesne profits. - i 

It was sought to be argued before me 
that there could be no damages for what 
was lost by limitation, It is not, however, 

(1) 87 Ind. Oas. 90; 48 M. L. J. 349; 21 L. W, 
639; A, LR, 1925 Mad, 588; (1925) M, W, N, 469, 
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open to the petitioners to take ¿his ground 
ina revision petition which must be con- 
fined to the point on which.the remand 
was made. Other matters have to be taksn 
in the ordinary -course of appeal: Vide 
Jainub Abideen Marakayar v. Habibulla 
Sahib (2). The only question, therefore, 
before me is whether theamendment should 
` have been allowed and the suit remanded 
for taking evidence. It is objected that 
as the.suit has not been disposed of on 
& preliminary issue, O. XLI, r; 23 does 
not apply. Assuming that the rule does 
nofapply,it is now well-established that 
the Oourt has inherent power to make such 
remand unders. 151: Vide Athappa Chetty 
v. Ramanathan Chetty (3), Balla Mallayya 
v. Peddi Veerayya (4), Karupanna Pillai v. 
EthumalatP illat (5) Devorampoodi Venkam- 


oo eee 
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so that it must be held to have i with- 
out any jurisdiction. It is argued for the 
petitioners that the amendment involves a 
change” of the plaintiffs’ case, since’ they 
had distinctly stated in their plaint- -that 
they were the full possessors -0f the 
equity of redemption in this ijem “by 
purchase from Ajam Khan, whereas 
now they may be turning out to be only 
‘joint owners of the equity of redemption. 
It is further argued that there was no 
reason for the defendants-petitioners~ to 
take any ground of non-joinder of parties in 
their written statements as there was no- 
thing in the plaint to discloss such non- 
joinder. Finally, it is urged that evidence 
of mesne profits should not be now allowed 
since the plaintiffs had the opportunity of 
adducing it before and did not do so. I 
do not think the petitioners have any 
real grievance in the matter of the amend- 
ment, In’ suits for redemption of mort- 
gages it is necessary to add any one who 

may have any interest in the redemption 
` in order that the mortgages may not be 
worried by multiplicity of suits. But it 


(2) 109 Ind. Oas. 130; 97 L., W. 483; A.I. R, 1928 
Mad. 430. 
(3) 53 Ind. Cas, 417;37 M. L. J. 536; 10 L. W, 


59. 

(4) 100 Ind. Cas. 135; 52 M. L. J. 90; 25 L. W. 198; 
38 M. L. T. 15; A. 1. R. 1927 Mad. 335. 

(5) 103 Ind. Cas. 670; A. I. R. 1927 Mad. 859 


ao 112 Tnd. Cas, 1; Å. I. R. 1928 Mad. 991; (138) ir,’ 


Woy 12 “ind, Cas, 710; A. I, R, 1928 Mad, 084, 
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does ‘not affect the real question between 
him and the mortgagors once‘they are all 
brought on the record. Moreover in this 
case if was the petitioners themselves 
who raised during the course of the argu- 
ment the objection that Ajam Khan's 
heirs were necessary parties. They need ' 
not have raised this objection at all had : 
it not been obviously to their interest to . 
do so, and they cannot, therefore, object 


‘with- very good grace to an amendment 
of thë plaint being allowed, which has , . 


become -necessary owing to their objection 
and “which does not substantially affect 
the question at issue. As regards the 
admission of evidence, it is seen from the 
judgment of the Court of first instance that 


evidence was adduced but it related to. . 


all the items Nos. 1, 2, 13 and 14 together 
and the learned District Munsif himself 
states, “If the damages had to be assess- 
ed, ‘more evidence will have to be taken. 
That course, however, is unnecessary in 
my view, as the suit is liable to be dis- 
miesed for non-joinder of parties.” Thus 
evidence of mesne profits was tendered 
as regards item No. 14 and the Oourt of 
first instance has clearly stated that it 
would not take more evidence on the point 
since: the suit had to be dismissed for non- 
joinder- of parties. I do not find that there 
is any reason to suppose that the Court 
has exercised its inherent powers of remand 
without jurisdiction, 

The last objection is that the learned 
Suberdinate Judge should not have order- 
ed the petitioners to pay costs of the appeal. 
The only iostance which the learned 
Advocate for the petitioners was able to 
show me ofan order as to costs “being 
interfered with in revision is Brij Behare 
Lal v. Shevanath Prasad (8). That was’ a 
peculiar casein which it was held that. 
the Court which gave costs had actually 
no power in the circumstances to award! 
costs at all. There is noreason to interfere 
in the present case. 

In the result the petition is dismissed. 
wo Sai, 


Petition dismissed, 
8) 25 Ind, Css, 837; 20 O. W, N.. 1354, - 
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MADRAS HIGH COURT. 
‘ Sgoonp OivIL Apprau No. 1562 or 1925. 
April 16, 1929. 
Present:—Mr. Justice Anantakrishna 


; Ayyar. 
MARIMUTHU PiILLAI—Dszrenpanr 
~~-APPELLANT 
VETSUS 
GOPALAKRISHNA AYYAR anp 
ANOTHER-~PLaINTIFF AND DEFENDANT— 
REeESPUNI ENTS. 
Interest—Mortgagé-deed fixing time for paynent— 
| Mortgagee's right to post diem interest. 
here a mortgage-deed provides 4 time fo- pay- 

ment ofthe amount, the Courts. having regarc to the 
ordinary intentions of parties and common Zourse 
of conduct, are entitled to presume that ths real 
intention of the parties was that interest shcald be 
paid till the amounts are actually re-paid, unless 
there is anything: in the document which neces- 
sarily indicates thatthe parties did not intend to 
pay post diem interest. [p 468, col. 2.] 

Mathura: Das v. Raja Narindar Bahadur €) and 
Agnes Isabella Compbell v. Audikesavulu Naycdu (2), 
relied on. 


Balwant Singh v. Gayan Singh (5), dissented 
om. 


MARIMGTHU PILLAI V, GOPALAKRISHNA AYYAR. 


Second- appeal’ against a decree of the | 


= Court of the Subordinate Judge, Tanjore, 
in A. 8. No. 78 of 1924, (Appeal No,=341 of 
1924, District Oourt; West Tanjors) pre- 
` ferred against that of the Oocnrt of 
- the District Munsif, Tanjore, in O. S. No. 
264 of 1923, - 


. Mr.T. Arumainatha Pillai, for the Ap- 
pellant. ! 


Mr. N. Swaminatha Iyer, for the Respond- - 


ents, - 


JUDGMENT.—The Ist defendant ig. 


the appellant before me, and the only ques- 
tion that arises in this second aòpealis 
whether the plaintiff, the hypothecatee, is 
entitled to post diem interest after 23rd 
“May, 1911, the date for payment fixed in 
‘the document. The document recises that 
“the mortgagor borrowed Rs. 1,00) from 
the mortgagee, and it states taat the 
© amount would be paid within a period of 
' two years, namely, 23rd May, 1911. There 
- is also a provision as regards payment of 
“ interest once in sixteen months, and a 
further -provision that, if interest be-not 


regularly so paid, the interest ir arrears. 


should carry interest at 12 per cent. Con- 
trary to the expectation of the parties, the 
mortgagor did not pay the amouni in 1911, 
the period of two years fixed in the docu- 
ment, and the suit was instituted by the 
mortgagee in 1923 to recover the principa), 
interest and interest on interest ae provided 


held in favour of the plaintiff es regards 
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post diem interest. The District Munsif, 
however, held that the rate to be awarded 
as interest on arrears ofinterest should be 
restricted to 9 per cent. whereas the lower 
Appellate Court held that the same should 
be paid at the rateof 12 per cent. as pro- 
vided in the document. 

The learned Advocate for the appellant 
contends thatno post diem interest at all 
is payable if the document be properly 
construed. He also criticises the award of 
interest upon arrears of interest by the 
lower Appellate Court. There areconsider- 
ations mentioned in the judgment of the 
Privy Council reported as Mathura Das 
v, Raja Narindar Bahadur (1) which would 
warrant the award of post diem interest. -I 


. may at once answer the preliminary argu- 
. ment of the learned Advocate for the appel- 
` lantby saying tobe consistent Į should either 


disallow all post diem interest after 1911, 
or allow post diem interest plus interest on 
interest as provided in the document. Both 
the lower Courts have construed this docu- 
ment as entitling the plaintiff, the hypothe- 
cates, the post diem interest, and after con- 
sideration I think they are right. The ordi- 
nary presumption in such cases is this; 
though a period is fixed for payment of 
the amount due and though the mortgagor 
hoped to be able to discharge the amcunt 
due on or before the fixed period, the 
Courts having regard to the ordinary in- 
tentions of parties and common course of 
conduct are entitled to presume that the 
real intention was that interest should- be 
paid till the amounts are actually repaid, 
and as put by Sir Kumaraswami Sastri, J., 
in Agnes Isabella Campbell v. Audikesavulu 
Nayadu (2) “unlessthere be anything in 
the document which necessarily indicates 
that the parties did not intend to pay post 
diem interest, the tendency of the Courts 
has been toaward such interest.” 

My attention has been drawn to two cases 
decided by this Court, viz.,Narasimhayya v. 
Srinivasayya (3) (Sadasiva Aiyar and Spen- 
cer, JJ.), and Ghantayya v. Papayya (4) 
(Subramania Ayyar and Moore, JJ.), In the 
second of these cases, reference was made to 
a Oaleutta decision where Maclean and 
Banerji, JJ., observed that “in a simple 
mortgage transaction ib is not an unusual 
intention, that if the principal money be 
not paid by the- stipulated time interest 


(1) 19 A. 39; 23 I. A. 138;1 CG. W. N.52; 6 M. L. 'J. 


214; 7 Sar. P; O. J. 88 (P. C 


(2) 82 Ind. Cas. 399; 20 L.W. 153; A. I, R. 1924 


in the document, Both the lowerOourts baye ~ Mad. 736 
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(3) 52 Ind. Cas, 313; 36 M, L. J, 118. 
(4) 23 M53, CO TL 
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should continue to run and run-at the 
stipulated rate.” Having regard to | the 
decisions which have laid down that unless 


intention to the contrary be ‘clear, interest. 


. Should-be decreed by Oourts till -pzyment 
of the debt, I think that the lower Courts 


have rightly come to. the conclusion that in. - 
this particular case the plaintiff is entitled - 


to interest as claimed. l 
Finally, the learned Advocate for :the 
appellant wanted to restrict the - operation 
and scope -of the ruling of the. Privy 
Council reported as Mathura Das v.: Raja 
Narindar. Bahadur (1) by drawing wy. at- 


tention . to .the circumstance that. as a - 
matter of fact in that particular case the - 


mortgage-deed contained a provision that 
‘the mortgagor:would not alienate the pro- 
perty till the amount Gue to the hypothe- 
cates . had -been paid,’ and it was -argued 


that it was owing to the existence of such. 


condition that the Privy Council held that 
post deim interest was awardable. I am 
unable to -accept this contention. This 
Privy Council decision has. been consider- 
ed in Narasimhayya v. Srinivasayya (3) and 


Ghantayya v. Papayva (4), and Agnes: -Isa-- 
bellaCompbell v. Audikesavulu Nayadu (2). 1- 


am not able to say that ths learned Judges 


who decided these cases understood the - 


Privy . Council decision in the - way in 
which the -learned Advocate for: ths ap- 
pellant wants me to understand the ‘same. 
No doubt he was able to draw my atten- 
tion toa decision of the Allahabad High 
Court—Balwant Singh v. Gayan Singh (5), 
where the learned Judges of the Allahabad 
High Ceurt: do say that -in the absence of 
such: provision in the : mortgage-deed 
as existed in Mathura Das v. Raja Narindar 
Bahadur (1):the Allahabad High Court was 
-not prepared to award post diem in- 
terest. But having regard to. the decisions 
of this. Court and having ‘regard ‘to -the 
reasens contained’ in the Privy Council 
` decision, [am inclined to think that the 
learned “Judges of. the 
. Court have. (speaking with-all respect) put 
rather .too restricted a construction an the 
decision: of the Privy. Council reported 
a Mathura Das v. Raja Narindar Bahadur 
I). aa né ; i 


For the..reagons I have mentioned, I 


think that.the lower Appellate: Court .was. 


right, in allowing -post diem interest ‘and- 
also interest on interest at the rates men- 
tioned in the doqgument,and I accordingly. 
dismies the second appeal with costs.. 

V. N. V. . Appeal dismissed.. - 
(5) 21 Ind, Oas; 253; 35 A. 534; 1L A, D. J. 829, 
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-MADRAS HIGH COURT. 
_ Orvin Misoguuangous Patirions: Nos. 
Jsu or 1928 ann 5607 or 1928 ann 199 
a % oF-1929, 
Ma “March 12, 1929, ; 
<x, Present:—Bir Murray- Coutts- 
.. 7 Trotter, Kt., Ohief Justice, and 
-© . Mr. Justice Wallace. 
Rao Bahadur P. K. A, 0. T. 
- VEERAPPA OHETTIAR— 
PETITIONER 
NR versus 
PADMANABHA NAIDU AND OTABRS— 


RESPONDENTS.. =- > 
Code (Act V.of 1908), s. 92— 


aw Å- eY 


* 


Ciil Procedure 


Religious trust—Decree framing -scheme--Direction . 
for 3oard of Trustees“ to act under control and - 


supervision of District Devasthanam Committee under 
Religious .- Endowments Act (XX. of 
amerded , by Act II of 1927—No ‘provision for 
substztuted committee—Fresh committee, constitution 


of, with new territorial, limits. under. new Act— | 
Applcation by one of several -trustees:-to.. declare . 


whic. committee had jurisdiction over: temple; main- 


tainadility of—Provision in scheme for liberty to - 


applr for modification, whether ultra vires. 


Tha: reservation, in temple schemes -framed by. 
decres of. Court. which gives liberty, tœ apply is ` 
only >ermissible by law when ‘the Oourt is unable, ` 
or fœ good reasons ‘thinks it advisable, not to , 


finally determine any question arising for its decision 
or to_leave such decision, for a future’ date. In all 


other-cases, the application must necessarily relate to - 
a metter already finally decided, and to ~ask for., 
alterction of a final decision isto ask for a modi- | 


fication of the scheme, a relief: which can ‘only be 
granted by following the procedure in's: 92 of the 


Gode of Civil Procedure, that is, by way of suit, - 

The .est.whether the. point at issue can- be raised. - 
by petition and not by suit is whether the. Court, 
adviszdly left it to be-determined later on. [p. 47], | 


col. L 2 

lie the: High Court in framing a scheme fora 
temp created a Board of Trustees to act under the 
contre] and supervision of a Devasthanam Committee 
appoiated under the Religious Endowment Act, XX 
of 1863, and the said Act was repealed and a new 
Act assed under which “fresh committees were 
appointed with distinct territorial jurisdiction and 
one of the trustees applied for directions to the High 
Court as to which of two committees had jurisdiction 
over he temple under a clause which enabled the 
Board to ask for directions: 


Held, (1) that the relief prayed for came under - l 


s. 92, Oivil Procedure Code, and the petition was, 
therefre, not maintainable, the clause relating to 


libert- to apply for directions being ulira’ vires; [p.. 


470, cek. Lj ; 
(2) chat a petition by one, of several trustees was 


- itself incompetent since under the scheme-- any. 


application could be made only by the Board of 
Trustees. [p. 47], col. 2y . AN 

Pesition praying. thatthe High Court: 
will be pleased to give, directions as to. 


‘whetner the North Arcot District Temple 


Commnittes has j urisdiction to make the ap- 
poin ment of Mr. Kanniappa Naicker as 
one of the-trustees of. Sri . Arunachaleswa- 


rar Cevasthanam at- Tiruvannamalai and | 


ae 


1868) as ` 


i 4 


x 
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tö make further appointments of two ad- 


- ditional trustees in Appeal No. 273 of 1318,. 


on the file of the High Court, preferred 
against a decree of the Court of the 
Subordinate Judge of North Arcot in 
O. S. No. 18 of 1914. 
Messrs. K, S. Krishnaswamy Iyyenjar, 
N. Srinivasa Iyyengar for the Petitioners 
in O. M P. Nos. 5606 and 5607 of 1928. 
- Mr.TS Nataraja Pillai, for the Petiticner 
in O M.: P. No, 189 of 1929. 

. Messrs. P: Venkataramana Rao, Fere 
Mockett, for Mr. S. Ramachandra Iyer, for 
the Respondents Nos. 5 and 10 and Messrs. 
Nugent Grant, B.C. Sankaranarayana and 
T, S. Nataraja Pillai, for the Responcent 


No, 14, 
ie JUDGMENT. 
In Orvin MISCELLANEOUS Perition No, 5606 
oF 1928. 


This petition is presented in the folbw- 
ing circumstances. 

The High Court by its decree in Appeal 
No, 273 of 1918 dated 25th of October, 132C, 
settled a scheme forthe administration of 
the Sri Arunachaleswarar Devasthanam at 
Tiruvanamalai. Under that scheme the 
administration of the Devasthanam was dut 
under a Board of Trustees, subject to the 
control and supervision of the Sonth 
Arcot Devasthanam Oommittee formed 
under Act XX of 1863. See rr. 1 (6) ard 2 
ofthe scheme. By Act II of 1927, the 
Madras’ Hindu Religious Endowments 


Act, s. 8, Act XX of 1863 so far as it ap- ` 


plied to Hindu Religious Endowments and, 


therefore, to this Devasthanam, was re-: 


pealed,and the South ‘Arcot Devastha- 
nam Oommittee formed underthe Act (XX 


of 1863) presumably came to anend. We. 


say ‘presumably’ because there is no pro- 
vision, transitory or otherwise, in Act II of 
1927. putting an end to such committses 
formed under Act XX of 1863 or devolv- 
ing their duties on similar commitfzes 
formed under Act Il of 1927. Thus ater 
Act IL of 1927 came into force in 
January, 1927, no body which could 
answer tothe description of the Boath 
Arcot Devasthanam Oommittee formed 
under,Act XX of 1863 was in existerce. 
In December, 1927,one of the trustees d:ed. 
The President of the North Arcot District 
Temple Committee, a committe formed under 
Act Il of 1927 to supervise the adminis:ra- 
tion of Devasthanams inthe District of Ncrth 
Arcot withio which District Tiruvanamzelai 
now lies, purporting to actasif that com- 
mittee had taken the place in the scheme 


of the South Arcot Deyasthanam Commit-- 
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tee, appointed the 14th respondent as a 
trustee on the 10th of November, 1928, and 
that appointment was confirmed at 4 
meeting ofthe committee on the 18th of 
November, 1928. The petitioner who is a 
life trustee of the Devasthanam, has put - 
in the present petition praying this Court 
to give directions whether the North 
Arcot District Temple Committee has 
jurisdictien to make this appointment and 
other appointments and for such other 
directions as-the Court may see fit to give 
in the circumstances. Along with this 
petition another petition was joined, name- 
ly, Civil Miscellaneous Petition No. 5607 of 
1928 praying that pending the disposal of 
the main petition this Court would by an . 
injunction ‘restrain the 14th respondent 
from taking charge of his office as trustee 
and restrain the members of tbe Temple 
Committee from making further appoint- 
ments of a similar nature. On that petition, 
before notice was issued to the other side, 
an ex parte injunction in the terms prayed 
for was granted. That petition now comes 
on for disposal also after notice. But the 
discussion of it would be academic and is un- 
necessary since any order on if only enures 
till the main petition is disposed of and we 
are disposing of the main petition now. 
In this connection we would only remark 


| thatit is difficult to see how, under cover of 


directions to one trustee, other trustees and 
even, the temple committee itrelf could be 
restrained by an injunction. 

The main petition is opposed, inter - alia 
by the l4th respondent, theelected trustee 
and on his behalfhis learned Counsel has 
taken several preliminary objections to the 
maintainability of the petition. Those 
which call for discussion here are: (1) that 
the petition is in effect a petition to declare 
the election ofthe 14th respondent, invalid, 
and that such a declaration is a relief which 
comes within the mischief of s. 92 of' the 
Code of Civil Procedure, and, therefore, 
must on the Full Bench ruling in Veerara- 
ghavachariar v. Advocate-General of Madras 
(1) be agitated not by petition but by suit, 
and (2) thatit isincompetent for only one 
trustee by himself to put insuch a petition. 

In dealing with the- first point ‘the exact - 
scope of the Fall Bench ruling in Veera- 
raghavachariar v. Advocate-General of 
Madras(1) which, of course, is binding on 
us, must berealised. As we understand . 
that ruling it is this, The reservation in 

(1) 106 Ind. Cas. 665; 51 M. 31; (1927) M. W. N. 


816: 39M. I. T. 422; 26 L. W. 728: A. I. R, 1927 . 
Mad. 1073; 53 M. L. J. 792, , 
i 7 a sg ; 
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temple schemes framed by decree of Court 
which givesliberty to apply is only permis- 
sible by law when ‘the Court is unable, or 
for good reasons thinks it advisable, not to 


finally determine any question aris- 


ing for its decision or to leave 
decision fora future date.’ In all other 
cases, the application must neces- 
sarily relate to a matter already finally 
decided, and to ask for alteration ofa final 
decision is to ask fora modification of the 
scheme, a relief which can only be granted 
by following the procedure in s. 92 of the 
Code of Civil Procedure, that is, by way of 
suit. In other words, the test whether the 
point at issue can be raised by petition and 
not by suit is whether the Court advisedly 
left it to be determined later on. This is 
the law as itstandsat present, though we 
may be permitted to remark that tha legal 
history of this question indicates that the 
Courts have been influenced, and,if we may 
say so with respect, rightly influenced, more 
“by considerations of surmounting practical 
difficulties than by strict, logic. Strict 
logic would demand that any direction 
sought for which is not merely an interpre- 
tation of the language of the scheme but 


such 


involves an alteration of the scheme, how- ` 


ever petty, must be obtained by a suit 
under s5. 92. The Full Bench realising the 
practical difficulties of holding thatany and 
every tota of a scheme once framed is un- 


alterable,.has laid down that additions of 


alterations are permissible on poinis which 
the Court deliberately left open for further 
consideration and decision. The reason is 
plain, Justas for suits under s.92 the 
sanction of the Advocate-General is neces- 
sary to ensure that trustees shall not be 
harassed by frivolous suits, so itis neces- 
sary in order to prevent trusiees being 
har assed by frivolous petitions that the 
questions which can be raised by such peti- 
tions should be questions which the 
Court itself has bythe formof its order al- 
lowed to be raised at a future date, We 
have the guarantee of theCourt which pass- 
edthe scheme, that the question raised is 
necessary forthe effective administration 
of thescheme, and, therefore, its decision 
thereon is really a part and parcel of the 
original scheme. Applying this principle, 
it is not feasible here to hold that the 
question of what body, if any has taken the 
place of the defunct South Arcot District 
Committee formed under Act XX of 1863, 
was & questioh which the Court deliberately 
left open for further consideration and 


decision. We think, therefore, that under > 
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the Full Bench ruling the present petition 
is not sustainable. 

The second preliminary objection seems 
to us no less cogent. Rule 16 of the scheme 
says that ‘the Board of Trustees......may by 
petition apply tothe High Court for such 
further or other directions in the matter as 
may be necessary. Assuming for the purpose 
of argument on this point thatthe present 
application would becompestent if put in by 
the Board of Trustees, the question is whe- 
ther if is competent when put in only by a 
single trustee. TheBoard is defined by r. 
3 as to consist of ‘three or more trustees’ the 
committee may appoint, the defective gram- 
mer being apparently the fault of the 
draftsman and not of the printer. We 
think that r. 16 must be taken as if stands, 
namely, that the party which can apply for 
directions is the Board of Trustees and 
not any member of that Board. The 
scheme contemplated the administration of 
the Devasthanam by the Board of Trustees 
and unless the Board as a whole, the 


administrative body, wants directions, there . 


is no point in the High Oourt being ap- 
proached for guidance. We are: clearly 


of opinion that the High Oourt did not in- . 


tend that any one trustee out of several 
whois dissatisfied with the ‘conduct or 


method of appointment of a co-trustee, — 


should be . able to agitate that matter by 
an application for directions, or should be 


able to ask the High Oourt to decide whe- : 
ther the conduct of his co-trustees was pro- . 


per or the method of his appointment 


valid. To allow that isin effect to constitute . 


the Court and not the Board of Trustees 
the administrative body under the scheme, 


a position which the Courts have always . 


been solicitous to avoid. 
On this point the petitioner's learned 


Counsel has quoted to us the rulings of | 


this and other High Oourts, for instance, , 
Karattole Edamanav, Unni Kannan (2), ' 
Kumban v. Moorthi (3) and Pyari Mohun | 
Bose v. Kedar Nath Roy (4) which lay down. 
that a suit for recovery of property, or for ` 


redemption of a mortgage, or for similar 


reliefs, may be filed by one of a body of . 


trustees without consulting the rest, and 
he seeks to deduce therefrom a , general 
principle that the right to: apply is inher- 


ent in apy trustee's position es such. But’ 


we do not’ think that these rulings are 


really relevant for the present discussion. 


(2) 26 M. 649 (F. B.). l 

(3) 7 Ind. Oas. 422; 34 M. 406; (1910) M. W. N 
359; 8 M L. T. 208 20 M. L. J. 951. 

(4) 26 0.409; 3'0. W. N. 271 (F. B.) 
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The'rules of the scheme speak for them- 
selves and lay down without any ambiguity 
that.the party whois to apply is the Board 


of Trustees and this might very well have 
been done with intention, in order to pre- 


vent the work of the body of trustees from 
being hampered: by continual ‘petitions by 
disstisfied individual trustees. 
been intended that a single trustee could 
apply it was quite easy to say ‘so. 
cept the petitioner’s interpretation of r. 16 
would bein effect to modify the scheme in 
amaterial particular, and that,as already 
noted, cannot be done by way of petition to 
apply. Now, admittedly, the: Board even 
excluding the 14th respondent, consists of 
the petitioner and another trustee. That 
trustee wes not consulted before the petition 


was put in, nor has he joined in the petition - 


nor has'he appeared here, Neither inform 
nor in substance is the present petition a 
petition by the Bcard of Trustees. For this 
reason also we hold that the petition is in- 
competent and must be dismissed. Peti- 
tioner will pay respondent's costs. 

Itis obvious, however, that a very real 
defect in the acheme has been disclosed, in 
that r.1(b) asit stands has no meaning 
for the present day conditions, The essence 
of the presént petition is, that one 
trustee wants to know what body, if any, 
is now functioning in the place of the 
South Arcot Devasthanam Committee in 
thescheme. Clearly the other trustees, 
if they. have the interests of the Devastha- 
nam at heart, must ‘also desire an answer to 
that question. The answer can only be 
either (1) that there isno such body now 
functioning at all, or (2) that such and 
such a body.has taken the place of the de- 
funct committee. Both answers equally in- 
volvea material modification of the scheme 


and such modification can at present be only ' 


by way of suit, since so far the Legislature 
hasnot provided any othersolution. Therefore 


either the body of’ trustees or the Temple’ 


Committee, or the ‘Hindu Religious Endow- 
ments Board itself, must come to the rescue 
of the scheme and take ‘the proper pro- 
cedure which appears to- fall under s. 57 
(4) of Act 11 of 1927 for having the neces- 
sary modification madein the scheme, and 
we express a hope that this will be done 
promptly. ` 


Civil Miscellaneous Petitions Nos. 199 


of 1923 and 5607 of 1208 are also dismiss- - 


ed. 


V, N. V, Petition dismissed. 
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MADRAS HIGH COURT. 
SeconD Orvin AppaaL No, 1041 oF 1925. 
October 16, 1928, 

` * Present:—Mr. Justice Madhavan Nair. 
VENKATABSWARA TYER—PL.ain TIFF 
— APPELLANT 
Versus 


RAMANATHA DHEBKSHITAR— 
DEFENDaNT—Rausee NEAT, 

Stamp Act (II of 1899), s. 36—Unstamped pro-note, ' 
admission of, in evidence by trial Court without 
abjection—Objection as to admissibility, whether can - 
be raised in appeal—Omission to plead s, 86 in appeal, 
whether operates ds estoppel—Deeds—Material altera- | 
tion—Question of faci—New plea in appeal. 

Where a promote which is not stamped at the ` 
time of its execution but is stamped after the defend- 
ant had executed it, is admitted in evidence without 
objection in a suit thereon, it is not open to the 
defendant under s. 36 of the Stamp Act to question 
its admission in the Appellate Court on the ground 
that it has not been properly stamped [p. 473, col-1.] - 

No estoppel can be pleaded against the directions 
and prohibitions enacted by the Statute law and 
against the rights accruing to any party by reason 
of such directions and prohibitions [p. 474, col. 1.] ` 


It is not open toa Court toignore the mandatory ` 


provisions of s. 36 of the Stamp Act even if the 
parties agreed to such a course. |p 474, col. 2.] 

The question whether an instrument has been 
materially altered or not is one of fact and cannot ' 
be allowed to be raised for the first time in second 
appeal. [ibid.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Tinnevel- 


_ly,in Appeal Suit No. 14 of 1924, (A.S, 
“No. 708 of 1923, District Court, Tinnevelly), 


preferred against that of the Court of 
the District Munsif, Ambasamudram. in 
O. S., No. 62 of 1923, 

The Advocate General, for the Appellant. 

Mr, K. K. Rama Iyer, for the Respond- 
ent, l 

JUDGMENT.—This second appeal 
arises out of a suit instituted by the plaint- © 
if. appellant for the recovery .of Money due 
under a promissory note executed to him 
by the defendant. Though the promissory 
note now bears a stamp it has been found 
by the learned Appellate Court that it was 
not stamped at the time of its execution. 
The defendant raised the plea that the 
promissory note ‘is not valid according to 
law and cannot be admitted’, ohviously 
because it was not properly stamped; but 
there was no issue whether the promis- 
sory note was inadmissible in evidence on 
the ground that it has not been duly 


gtampéd. The issues that were framed 


related to the other pleas raised by the 
defendant. These issues were whether the 
discharge pleaded is true, whether the 
endorsement for Rs, 200 for interest is true, 


- whether the suitis barred by limitation 


and what relief the plaintiff is entitled to. 
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Overruling the contentions of the defend- 
ant on these issues the District Munsif gave 
the plaintiff a decree. 

In appeal, seeing - that the contention 
whether the promissory note is duly 
stamped or not would materially affect the 
decision of the case, the learned Subordi- 
nate Judge took asworn statement from 
the plaintiff as regards the matter, framed 
two new issues and called for findings on 
them fromthe lower Oourt. The issues 
were (1) whether the defendant affixed 
stamp on Ex. A and wrote the letters 
‘Swa’ upon it before plaintifi accepted it 
and paid him the consideration for it and 
(2) whether the affixing of the stamp after 
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defendant had signed Ex. A would vali-. 


date it. In his judgment the learned 
Subordinate Judge states that “both parties 
have agreed thata specific issue may be 
framed and remitted to the lower Court 
for a finding on the point.’ The findings 
on both the issues were in the negative 
and in favour of the defendant and 


r 


473 
stamped, cannot be raised .in- the Appel- 


‘late Court, See also Jagdip Singh v. Firangi 
Singh (4) where it was held that s. 36 of ` 
-the Stamp Act would. apply whether the 


document was admitted with or without 
objection. The decision relied on by the - 
learned Subordinate J udge Chunilal 
Tulsiram v. Mulabai (1). is clearly distin- 
guishable. In that case the document was 
admitted and exhibited by the first Court 
owing to ‘inadvertence on the part of the 
Subordinate Judge’, or ‘an. act of some 
clerk of the Court done in accordance with 
its practice, . What happened in the .case 
as stated in the judgment at page 46%* was 
this: “When the document was tendered 
in evidence its admissibility was objected | 


_to and accordingly an issue was raised in 


were accepted by the learned Subordinate . 


Judge, On these findings which showed 
that the promissory note Ex. A was not 
stamped at the time of its executicn, he 
held that it was inadmissible in evidence, 
and relying on the authority of Chunilal 
Tulsiram v. Mulabai (1) he dismissed the 
plaintiff's suit. 

In. this Oourt the appellant’s main-con- 
tention is that the frst Court having admit- 
ted thedocumentin evidence and marked 
it asan exhibit unconditionally, the lower 
Court had no jurisdiction under the Indian 
Stamp Act to agitate the question afresh. 
(Sse Ground No, 2) This argument has 
reference tos. 36 of the Stamp Act. It 
says: ‘‘Where an instrument has been ad- 
mitted in evidence such admission shall 
not, except as provided ins. 61, be called 
in question at any stage of the same suit 
or proceeding on the ground that the 
instrument has not been duly stamped.” 


Section--61 of the Stamp Act does not. 


touch this case. According to the deci- 
sions of this Court [See Venkatrama Aryar 
v. Chella Pillai (2)] in which casé the 


document in question was & promissory 
note and Nagappa Chetty v. V. A.A. Re 


Firm (3), the instrument having been 
admitted and filed as exhibit in, the 


lower Court, the validity’ of its admission’ 


on the ground that it has not been duly 


(1) 6 Ind. Cas. 903; 12 Bom. L. R. 466. 

(2) 62 Ind. Cas. 607; 40 M. L. J. 479. 

(3) 91 Ind. er 494; 49 M. L. J. 306; 22 L, W. 
12; (1925) M: WV N., '484; 'A.L Ri 1925 Mad.“ 1215. 


the Oourt of firat instance“ to :try the ` 
question. The Subordinate Judge ` post- 
poned. its decision until the delivery of 
his judgment on the whole case and after 
evidence recorded on all the.issues, in~ | 
cluding the issue as to the admissibility : 
of this document. In the meantime the 
document was exhibited as part of the 
evidence.” It washeld that that was contrary 
to law, because. the. Subordinate Judge 
had not decided the question of its - ad- 
missibility. Inthe judgment it is pointed 
out that when the Subordinate Judge 
came to the conclusion that the document 
was not admissible in evidence the docu- 
ment ought to have been excluded, that 
it was by mistake that it has crept in, 
and that the Court was bound to correct 
its mistake. In those circumstances, 
was held that the document in question -- 
should not be considered to have been 
“admitted in evidence’, within the mean- 
ing of 8.36 ofthe Stamp Act. The facts of 
this case show clearly that though the 
question was raised by the defendant in 
the written statement,no issue was raised ' 
on it and no objection of any sort was - 
taken to its admissibility till the case 
reached the Oourt of Appeal. In these- 
circumstances, the admission of the docu- > 
ment in the first Oourt cannot be con- 
sidered to have been dueto any inadvert- 
ence or mistake. It was admitted in evi- 
dencein the ordinary course without any 


‘objection by the Court of first instance © 
-and, therefore, under s.36 of the Stamp 


Act it was not open to the defendantin 
the Appellate Court to question its ad- 


- mission on the ground that it has not been 


(4) 106 Ind. Cas, 653; 6 Pat. 765; A. L R. 1928 
Pat. 155. 
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properly stamped. 
Mr: Ramachandra Lyer argues that some 
questions bearing upon the stamping of 
the document were put to the plaintiff 
in his cross-examination and, therefore, it 
must be taken that the admission of the 
document, on the ground that it has not 
been duly stamped was objected to in 
the lower Oourt and so it cannot be said 
that the document has been really admit- 
ted in evidence by the first Court within 
the meaning of s. 36 of the Stamp Act. 
This argument is put forward only to bring 
the case within the scope ofthe rulmg in 
Chunilal Tulsiram v Mulabai (1) but there 
is nothing to show in this case that in 
the first Court thedocument was objected 
to as inadmissible: and that it was by a 
mistake that it was exhibited and admit- 
ted in evidence. Asalready noticed there 
was no issue on the point and from one 
or two questions put to the plaintiff we 
cannot infer that the matter was put in 
issue in the lower Appellate Court or that 
“the consideration of the question of ad- 
missibility of the document was kept in 
suspense by the first Oourt as in the 
Bombay case. The fact that a sworn 
statement was taken from the plaintiff in 
. the Appellate Court and that fresh evi- 
dence was allowed to be adduced, tend to 
show that this aspect of the case was 
altogether a new one and it was never 
presented to the first Court for ita con- 
_pideration. The next argument advanced 
is that though it was wrong on the part 
of the-lower Court to have raised the new 
issues, inasmuch as both the parties agreed 
to the procedure, the plaintiff must ba con- 
sidered to have waived the objection 
which he is putting forward and cannot, 
therefore, now revive it. The answer to 
this is very simple. As pointed out in 
Chidambara Chettiar v. Vaidilinga 
Padayachi (5) ‘no estoppel carn be 
pleaded against the directions and pro- 
hibitions enacted by the Statute law and 
against the rights accruing to any party 
by reason of such directions and prohibi- 
tions. Seealso Sitarama Chetty v. Cotta- 
krishnasami Chetti (6). ‘It is well- 
koowa that there is no estoppel against a 
Statute. It is the duty of the Oourt to 
give effect to the Statute in spite of the con- 
duct of the parties 5e Ramachandra Suru 
v. Akella Venkatalakshminarayana (7). 
(5) 30 Ind. Cas. 408; 38 M. 519 at p. 521. 
(6) 21 Ind. Cas. 24; 38 M. 374 at p. 381; (1913) 
M. W. N. 676; 25 M, L. J. 264, 
` (7) 50 Ind. Cas. 577 at p.579; (1919) M. W, N. 339; 
37 M.L.J. 69; ~ l - i 
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It is, therefore, not open to the Court 
in this case to ignore the mandatory pro- 
visions of s. 36 of the Stamp Act even if 
the plaintiff agreed to such a course. The 
last argument of Mr. Ramachandra Iyer is 
that the result of the finding of the lower 
Appellate Court is that there has been a 


‘material alteration of the promissory note 


by the plaintiff and so unders. 87 of the 
Negotiable Instruments Act, the instru- 
ment becomes void and unenforceable, But 
the question whether an instrument has 
been materially altered or not is one of 
fact and cannot I think be allowed to be 
raised for the first time in second appeal. 
It has not been referred to in the written 
statement norin the ground of appeal to 
the lower Appellate Oourt. I must, there- 
fore, disallow this argument. 

In the result, the decree of the lower 
Appellate Oourt is set aside and the case 
is remanded for disposalon the merits. The 
appellant will get his costsin this Court, 
the other costs will abide the result. 

The appellant will geta refund of the 
Court-fees on the memo. of appeal. 

vV. N., V, Case remanded. 
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MADRAS HIGH COURT. 
OrtminaL Apprats Nos. 471, 472 ann 663 
oF 1928. 

January 29, 1929. 
Present:—Mr. Justice Waller and 
Mr. Justice Jackson. 
UGGAPPA PUJARI—Accuszp 
No, 2—APPELLANT 

IN CRIMINAL Appgat No. 471 oF 1928, 

AND 
PAMMU—Acoussp No. L— APPELLANT 
IN OURBIMINAL APPEAL No. 472 op 1928. 
versus 
EMPEHEROR—Reasponpent, 

In OsgimiInaL ApPaaL No. 663 or 1928. 
Tan PUBLIO RROSECUTOR— 
APPELLANT 

versus 
UGGAPPA PUJARI—Accusrp No. 2, . 
Evidence Act (I of 1872), s. 80—Confession of co- 
aecused—Nature of corroboration required to sustain 
conviction—Circumstantial evidence, sufficiency of. 
The question of what corroborative evidence ig 
sufficient, with the confession of one co-accused 
implicating himself and another, to support a con- 
viction must depend on the circumstances of each 
particular case. [p. 475, col. 2] 
It cannot be laid down as & rule of law that an 
accused person ought not to be convicted “on the 
ground of such confession corroborated by circum- 


‘stantial evidence unless the circumstances con- 
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stituting corroboration would, if believed to exist, 
themselves support a conviction. [p.475, col. 2] . 
Empress v. Ashootosh Chuckerbutty (1), referred 
to 


Appeals against an order of the-Court of 
the Session of the South Kanara Division, 
in Oace No 4 of its Oalendar for 1948. 
Mr. N.S. Mani, for Accused No. 2, 
Mr. K. Venkataragavachariar, 
Public Prosecutor, for the Crown. 


JUDGMENT.—The Ist appallant 
(Pammu—lIst accused) has been convicted 
of the murder of one Rosario Minezes. 
The 2nd (Uggappa Pujari) 2nd accused— 
has been convicted of having helped her 
to dispose of the body. The Public Pro- 
secutor has appealed againsthis acquittal 
on the charge of murder. | | 

The case against the Ist appellant is, 
we think, clearenough quite apart from 
the admissions that are attributed to her. 
She and Rosario had been on terms of 
intimacy but had fallen out shortly before 
the murder and she had been heerd to 
threaten to kill him. It is proved that, 


for the 


on the night of the murder he was seen ` 


entering her house and was never, after 
that, seen alive and human blood was 
found in and near her house.: She gave 
' upto the Police a pole and rope which 
had apparently been usedfor transporting 
the dead body to the place where ib was 
found,and they also were stained with 
human blood. In addition she is said to 
have madea full confession toP. W. No. 10 
implicating herself and the 2nd appellant 
in the murder. On this we do not propose 
to rely as it seems to us not unlikely that 
P. W. No. 10 knows a great deal more 
about the affair than he will admit. There 
js, further, the statement she mada to the 
Committing Magistrate in which she 
admitted having killed Rosario but added 
that it was P. W. No. 10 and not the 2nd 
appellant that helped her to dispose of 
the dead body.’ As P. W. No. 10 himself 
‘admits that he was sent for by her and 
asked to help, it is more than possible 
that there was a good deal of truth in 
what she told the Committing Magistrate. 
On the whole, we think that she was rightly 
convicted. 

As ragards, the 2nd appellant, we are 
unable to understand the process of reason- 

ing by which the Sessions Judge arrived 
‘atthe conclusion that, though there was 
enough circumstantial corroboraticn of the 
lst appellant's alleged confession to P. W. 
No. 10 to justify him in convicting the 
2nd'appellant under s, 201, Indian Penal 
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Oode there was not enough to support the 
charge of murder against him. Obviously, 
if it was enough to justify a conviction for 
the one offence, it was equally adequate 
to support a conviction for the other. As 
regards the nature of the corroboration 
requisite to support the confession of one 
co-accused implicating himself and another, 
the Sessions Judge followed the - opinion 
expressed by- Jackson, J. in Empress v. 
Ashootosh Chuckerbutty (1) that an accused | 
person ought notto be convicted “on the 
ground of such confession corroborated by 
circumstantial evidence unless the cir- 
cumstances constituting corroboration 
would, if believed to exist, themselves sup- 
port a conviction.” In other words, s. 30 
of the Evidence Act cannot be used except 
in cases where the use of it is entirely 
superfluous. With great respect, it seems 
to us that much of the law laid down by 
Courts in India in regard to that section 
is coloured by the -dislike felt by English 
lawyers for any provisionin an Indian 
Statute that departs from the Law of 
England. That dislike was plainly ex- 
pressed by the learned Ohief Justice of 
this Court in In re Lilaram Gangammull 
(2) where he described s. 30 as a “needless 
tampe ing with the wholesome rule of the 
English Law.” The Indian Statute does de- 
part from the English rule onthe subject and 
we see no reason why its effect should be 
whittled down fill the two are indistinguish- 
able. If it were necessary for us to decide 
the point, we should follow the opinion of 
Garth, O. J., in the Oaleutta case above 
referred to, that the question of what cor- 
roborative evidence is sufficient, with the 
confession, to support a conviction must 
depend on the circumstances of each 
particular case. 


The Sessions Judge was, of course, not 
justified in his finding that there was 
nothing against the 2nd appellant but 
the confession of his co-accused. There 


“wasa great deal more’ in the evidence of 


P. W. No. 10 than that. Believing the 
evidence as he did, the Sessions Judge 
might well have convicted the 2nd ap- 


_ pellant of murder onit. What P. W. No. 10 


said was this: 


A. At the dead of night the 2nd appel- 


t that he 
first wanted some medicine and took him to 


(1) 4 O. 483; 3 O. L. R. 270; 1 Shome L. R. Cr. 79, 
(2) 81 Ind. Cas. 817; 20 L. W. 202; 25 Or.. L. J, 1041. 
A. I. R. 1924 Mad, 805, | | . - i 
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oe Thére he found Rosario Izing 
ead. 

"B. The Ist appellant told him that she 
and the 2nd appellant had committed the 
murder and asked him to help them in 
disposing of the body. He refrsed, 


whereupon they both fellon their knees : 


and implored him not to tell any one their 
secret. 


The first part of this story, if true, was | 


absolutely damning against the 2nd ap- 
pellant. Rosario was aman of exceptional 
physique. The Ist appellant could not 
have killed him unaided and the 2nd ap- 
pellant must have helped her. Why ìad 
he gone to her house, unlessit was for 
that purpose? The 2nd part proves ihat 
the 2nd appellant stood by and accerted 
ths truth of the woman's confession and 
his conduct in joining in the . request for 
secrecy was tantamount to an admissioa of 
’ his share in the murder. So that, if we 
accepted P. W. No. 10's evidence, we 
should be prepared'to hold not only shat 
the 2nd appellant had confessed, but that 
there was corroboration of his confession 
to be found in his - presence at the hcuse 
of the lst appellant immediately after the 
murder, which she could not have com- 
mitted singlehanded. We consider, how- 
ever, that’ it would be extremely. unsafe 
to rely on his evidences, He. had basen 
drinking with Rosario that night. The 
lst appellant spent the rest of the nizht 
in his house. He was asked by the appel- 
lants to help them to fget rid of the body 
and probably did so. Rosario wasa vary 
tall man—6 feet 3 inches and of robust piy- 
sique and we doubt'whether the appellants, 
a: woman and aman, could have carried 
the body a considerable distance unaiced. 
All these circumstances raise a very strong 
suspicion that the witness was privy to more 
than the disposal of the body. Indeed. he 
and not the 2nd appellant was named 
asone of the suspects in the Pateal’s 
report, along with the Ist appellant end 
another man, 

If theevidence of P. W. No. 10 bere- 
jected, there is nothing against the nd 
appellant but his alleged production cf a 
‘gilver belt belonging to the deceased. As to 
that itis not apparent why the belt shoald 
have been removed from the body. It 
was not forthe purpose of theft, and conld 
not have been in order to defeat identifica- 
tion, for the body was certain to be fornd 


the next day. 


-Weconfirm the conviction'and sentence. 


passed on the lst appellant. We allow 
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the appeal of the second set aside the con: . 
viction and sentence and ` direct his release, . 
The appeal of the Public Prosecutoris . 
dismissed, 
V. N, V, Appeal No. 471 allowed; 
Appeals Nos. 472 and 768 dismissed, 





MADRAS HIGH COURT. 
Second O1vin Appears Nos. 1257 AND 1258 
OF 1925. 

October 9, 1928. 
Present:—Mr, J ustice Madhavan 


air. 
SUNDARA BHATTAR—PLAINTIFF AND 
DEFENDANT—APPELLANT 
VETSUES 
MUNUSAMIMUDALI Mrwor gr 
Goarpian SiVAPRAKASA MUDALI 


AND OTH&RS—DeFanpnav1s—ResPonpENTS. 

Religious endowments—Alienation of religious 
office to females, validity of—Custom, proof of— 
Civil Procedure Code (Act V of 1908), $, 100—~Ques~ 
tion of custom—Miaed question of law and fact— 
Interference in second appeal. < 

In support of a custom alleged to prevail in a . 
temple permitting the sthanika or pujakar to alienate 
the religious office of sthanika murai in favour of ` 
females, certain dispositions by Wills were relied on 


“and it was found that the testators therein ob- 


tained the rights which they bequeathed by in- > 
not by alienation and they trans- 
mitted those rights to those who would be entitled 
to possess them after their death, and further it. 
appeared thatthe moment an alienation was made 
to a female not otherwise entitled to hold the’ 
alienated office, the right of alienation was dis- 


ea ; 
Held, that the custom was not made out. 
cols. 1 & 2.] l ore a 
Annaya Tantri v. Ammaka Hengsu (1), distingu- 


ished. 

The question whether the evidence establishes an - 
alleged custom is one of mixed fact and law which 
the High Court can consider in second appeal, T p. 


479, col. 2.] 
Kumarappa Reddiv. Manavala Goundan (17), re- 


ferred to. 
Second appeal against a decree of the 


District Court, Ohingleput, in Appeal Suits 
Nos. 195 and 196 of 1924 preferred against 
that of the Oourt of the District 
Munsif, Oonjeevaram, in O. S. Nos. 25 of: 
1919 and 246 of 1921 respectively. 

Messrs. B. Sitaram Raoand V. Ramasami-: 
Iyer, for the Appellant. l 

Mr. S. Jagadisa Iyer, for the Respon- - 
dent. 

JUDGMENT.—These two second 


appeals arise out of O.S. No. 25 of 1919 and 
O. S. No. 246 of 1921 on the file of the 


` Datrict Munsif of Oonjeevaram which were | 
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` tried together and raise the question whe- 
ther the alienation of the murai (turn) of 
one Bkambara Bhattar in the sthanika office 
in Sri Ekambaranathasami Temple in fav- 
our of a female, (4. e., the grand-mother of 
the plaintif; in O. S. No. 245 af 1921 is 
. valid. The facts are briefly these: The 
plaintiff in O. S. No. 25 of 1919 alleged 
that Ekambara Bhattar usufructuarily mort- 
. gaged his murat to one Subba Gurukkal 

- in 1863 for Rs, 400, that Subba Gurukkal 
sub-mortgaged it to the ancestors of defend- 
ants Nos. 1 to 3; that he as the nearest gnati 
of Kkambara Bhattar, redeemed the mort- 
gage in 1917 by paying Rs. 400 to the 
mother of the first defendant: thatshe put 
him in possession of the property that as 
the mortgage-deed was not returned to 
him, the fourth defendant, guardian of de- 
fendants Nos. 1 to 3, taking advantage of it, 
. leased the murat to the fifth defendant as 


if the mortgage was still subsisting and, 
that the fifth defendant is now, trying to. 


disturb his possession, He, therefore, asked 
for a declaration that he had redeemed the 
usufructuary mortgage and for an injunc- 
tion te restrain the defendants from inter- 
fering with his enjoyment of tke murat. 
The defendants, amongst other pleas, raised 
the contention that Ekambara Bhattar ex- 
ecuted a stridhanam deed in 1864 in fav- 
our of one Parvati conveying the suit murat 
and other properties! to her; thaton her 
death her daughter Kamakshi inherited it 
andon Kamakshi’s death, her daughters in- 
cluding Manonamani Ammal inherited the 
. murai and that Manonamani Ammal, as 
the only surviving daugther is entitled to 


it exclusively now and that the plaintiff. 
Manona-. 


has, therefore, no right to it. This 
mani Ammal is the plaintiff in O. S, No. 
246 of 1921 and the contesting defendant 
in that suit is Sundara Bhattar, tae plaint- 
iff in O. S. No, 25 of 1919. On the main 
question she raised the same contentions 


as those put forward by the defendant in O, 
S. No. 25 of 1919. She stated that Ekambara’. 
. Bhattar had a brother Kumaraswami Bhat-’ 
tar who predeceased him; that he had no. 
issue at all; that Kumaraswami Bhattar 


had a daughter called Parvati, that Ekam- 
bara Bhattar and the widow of Kumara- 
swami Bhattar gave the suit murat and- 
other properties as absolute stridhanam 
: “to Parvati and that after Parvati's death 


she, as the sole surviving daughter of . 


Kamakshi, the. daughter-of Parvati, is. en- 
titled to the suit murat and not the first 
, defendant, 2. e. the plaintiff in O. 8. No. 
~ g of 1919. She also stated that her 
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Law as well as, according to the custom ob- 
taicing in the suit temple. 

L is conceded that if Manonmani's right 
to Lold the suit murai cannot be upheld 
then the plaintiff in O. 8. No. 25 of 1919 
is sntitled tothe relief that he has asked 
forin his plaint. The right of Manonmani 
An mal to hold the suit murai was raised 
in -ssue (IX) in O. 8. No. 25 of 1919 and in 
amore amplified form in issue VI and the 
additional issues X1V, XV, and XVI in her 
own suit which are as follows :— 

issue VI :—Whether a gift of the 
sta vika miras in favour of afemaleis not 
valid. 

issue XIV :—Whether the gift of the 
pleint-mentioned stanika miras which is a 
religious office is valid. 

_ssue AV :—Whether there is a custom 
in „he community to which the parties be- 
lorg, justifying alienations of the hereditary 
of€ces in the plaint temple ? 

_ssue AVI :—Whether such a custom is 
vald ? l 

Cn these main issues the lower Courtsfound 
in favour of the contentions. raised by Ma- 
noamani Ammal: In the result it was 
he-d that the plaintiff in O.:S.. No.25 of — 
1419 had no right to redeem the mortgage 
but that Manonmani had. The plaintiff in 
O.S. No. 25 of 1919, thai is, thelfirat defend- 
amb in O. S. No. 246 of 1921 is the appel- 
lant in both thesesecond appeals.- — 

In discussing issues XIII to XVI in para, 37 
of his judgment the learned District Munsif 
makes the observation at the close of the 
paragraph “that the Pleader of defendants ` 
Ncs. 1 and 2 treated these issues Nos, 14 to 
16 as issues to be considered as part of the 
6t2 issue which related to the capacity of a 
temple to hold the office and not as inde- 
pendent issues.” Relying on this observa- 
tim the learned Advocate for the respon- 
dent argues that the broad question re- ` 
garding the existence of a custom justi- 
iyang alienations of hereditary office in 
general, that is, to all persons irrespective ` 
of -their -sex, was. not considered in this 
case but what was considered was only the 
narrow issue, whether there is ‘a’ custom . 
justifying alienation’ in favour of females 
ari whether such.a custom -is valid., It 
may bethat the arguments proceeded on 
ths basis, but I must- point o0ub that in 
thə same paragraph where this ọbservation 
oczurs the evidence. regarding -alienations 
in favour of people “other ‘ than- females-is 
aleo referred to and I do not see -anywhere 
in the judgment a consideration of the . 


t . t t 
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evidence referring only to alienation in 
favour of females. Probably the Court 
was asked to deal with the case cn the 
narrow ground because the respondents 
wanted to bring their case within the 
principle of the ruling in Annaya Tantri 
v. Ammaka Hengsu (1) which if applicable 
to the facts of this case would sbow that an 
alienation of a religious office in favour 
of a female is valid in law. However that 
may be, Jam prepared to deal with these 
second appeals on the ground suggessed by 
the respondents, 2.e., on the issues as seem 
to have been modified in the course of the 
case, these being (1) whether the custom 
alleged to prevail in the suit temple of 
alienating the religious office of s-anika 
mural in favour of females has been es- 
tablished by the evidence, and (2) if sc, whe- 
ther such custom is or is not valid m law. 
I shall, however, consider the othere v_dence 
also bearing on the question of alienation 
so that there may be no room for misunder- 
standing the grounds on which my judg- 
ment is based. - 

It has been held by the Privy Council 
(See Rajah Vurmah Valia v. Ravi Vermah 
Kunhi (2)], that in the absence of a well- 
proved and established custom which is not 
bad in law that transfers of religious trusts 
are void. Applying: this principle our 
High Court has held in a number of cases 
Rama Varma Tambaran v. Raman ayar 
(3), Kannon v. Nilakandan (4), Narayana 
v, Ranga (5), Subbarayadu v. Kotayya (6), 
Gnanasambandha Pandara Sannadir v, 
Velu Pandaram (7), Lakshmanaswamt v, 
Rangamma (8), Rajam Bhattar v. Singaram- 
mal(9)and Venkata Rao v, Papayya (10)— 
that the alienation of a religious trast or 
office either toa member of the founder's 
family or to a stranger is utterly invalid, 
though ithas not been quite settled whe- 
ther the alienation by the office-holcer in 
favour of a sole immediate heir would be 
void ornot. See Narayana v. Ranga (5). 
But the validity and the enforcement of a 


? Ind. Cas. 341; 41 M. 886; 35 M. I, J. 196; 
8 p KA 301; 24 M, L. T. 163; (1918) M. W. N. 569 


(P.B. M. 235; 1 Ind. Jur. 134; 41. A. 76; 3 Sar. P. O, 
J. 687; 3 Suth. P. O, J. 382 (P. ©.). 

(3) 5 M. 89. 

(4) 7 M. 337. 

5) 15 M. 183; 2 M, L J. 19. 

15 M, 389. 

A 23 M. 271; 2 Bom, L. R. 597; 4 0. W. N. 329; 
o7 I. A. 69; 10 M. L. J. 29; 7 Sar. P. ©. J. 671 
(P. C.). 

(8) 26 M. 31. 

(9) 51 Ind, Cas. 979; 36 M. D. J. 355, 
(19) 98 Ind, Oas, 848; 24 L, W, 674, 
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custom authorising the alienation of religi- 
ous offices did not arise for consideration in 
any of thesecases. In Sundarambal Ammal 
v. Yogavanagurukkal (lL) and Karaga 
v. Devappa (12) the opinion has been 
expressed that the custom sanctioning 
alienation of religious offices would not 
be upheld; but in the former cass it 
was not necessary for its disposal to decide 
this point, and in the latter, the question 
has not been considered in all its aspects. 
In Suppa Bhattar v. Suppu Sokkaya 
Bhattar (13) Mr. Justice Srinivasa Ayyen- 
gar expressed the view that the weight of 
authority seems to be against the con- 
tention that an alienation of a religious 
offica is absolutely void and a custom of 
alienability should not be recognised by 
Courts as such acustomis against public 
policy, “though if was unnecessary to 
discuss the question in that case.” In 
Mancharam v. Pranshankar (14) the 
alienation of a priestly office to a member | 
of the founder’s family standing in the line 
of succession was held to be valid and in 
Mahamaya Debi v, Haridas Holdar (15), 


'it was held that a custom recognising 


the validity of a transfer to those alone 
who by birth or marriage are entitled to 
hold the office was reasonable. Having 
regard to the decisions of our Oourt which, 
in my view do not disallow the setting up 
of a plea of valid custom, we have to 
decide whether the custom alleged to 
prevail in the suit temple of alienating 
thejreligious office of stanika murat in 
favour of females has been established by 
the evidence in the case and if so, whe- 
ther such a custom is oris not bad in law, 
The duties of the stanikas consist in doing 
pooja, abishekam and alankaram to the 
utsavor and all the minor deities in the 
temple. The only evidence in support of 
a custom justifying alienation in favour of 
females pointed out by the respondents con- 
sists of Exs. F and G. Exhibit Fis a Will 
by which one Minakshi Ammal bequeathed 
the sthanikam miras right which she was 
enjoying to her dayadi Subramania 
Nayakar. Inthe document she indicates 
that she enjoyed the right by inheritance. 
Exhibit G is a Will by one Valli Ammal in 

ess 


(11) 23 Ind. Cas. 72; 38M. 850; 26 M. L. J. 315; 
(1924) M. W. N. 286; 1 L. W. 276. 

(12) 26 Jnd. Cas. 442 : 

(13) 30 Ind. Cas. 962; 29 M. L. J. 558; 18 M. L. T, 
402; 2 L. W. 1005; (1915) M. W. N. 829, 

(14) 6 B. 298; 6 Ind. Jur. 426. 

(15) 27 Ind, Gas, 400; 42.0, 455; 19 C. W, N, 208; 29 
0, L, d, 183, 
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which she bequeathed her puja miras 
right to her son’s daughter, Saraswati. 
In the deed she says that she acquired the 
right by inheritance from her husband. 
From these two dccuments I am asked to 
infer the existence of acustom justifying 
the alienation of stanika murat in favour 
of females. Inthe first place, thesa two 
documents do not support the cese of 
unrestricted alienation in {favour of 
females, the existence of which the res- 
‘pondents must show in order to succeed, 
and secondly, even if they do, the instances, 
in my opinion, are not enough to constitute 
a valid custom with all its legal attributes. 
‘Both the documents show that the testators 
obtained the rights which they bequeathed 
by inheritance and not by alienation and 
they transmitted those rights to those 
who would be entitled to possess them 
after their death. In the case befcre us 
Parvati, who obtained the stanika murat 
in question under the stridhanam docu- 
ment, was not entitled to enjoy those 
rights except by virtue of the stridhanam 
document, and so, the instances quoted 
which deal with the acquisition of rights 
by inheritance, cannot apply to this case 
which is one of alienation to a femals who 
is not otherwise entitled to hold the 
office. If this distinction is kept in mind 
it will be obvious that thesetwo instances 
cannot help the respondents and also that 
the case in Annaya Tantri: v. Ammaka 
Hengsu (1) much relied on by the res- 
pondents is inapplicable tothe present 
case. 

In that case the hereditary office of 
archaka and the emoluments appertaining 
toit were claimed by a widow asa matter 
of right in succession to her husband and 
the Full Bench dissenting from Sadasiva 


Iyer, J., held that “a Hindu female is not. 


incompetent by reason of her sex to 
succeed to the office of archaka in a 
temple and tc the emoluments ettached 
thereto.” Having regard to the previous 
decisions of this Court, I do not think this 
case can be considered to be an authority 
in support ofthe position that unrestricted 
alienations of religious offices in favour of 
females are valid. Even if Exs. F and G 
can be considered to be instances in 
support of the plaintiff's case, I do not 
think it is proper to infer the. existence of 
a custom from these instances. In 
Puncha Thakur v. Bindeswart Thakur 
(16) it was held that a custom permitting 
alienation of shares in theright to receive 


(16) 37 Ind, Cas, 960, 
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offerings -made to a temple is not es- 
tablished by six instances of undisputed 
transfers. In this case we have instances of 


. only two alienations and the moment the 


alienation was made to a female not other- 
wise entitled to hold the alienated office 
the right of alienation was disputed. 

The other instances of alienation referred 
to in the lower Court’s jadgment are not 
alienations in favour of females. Those 
are (1) the mortgage by Ekambara 
Gurukkal in favour of Subba Gurukkal in 
1863 (2) Subba Gurukkal’s sub-mortgage to 
Thathu Naicker in 1865 and (3) the sub- 
mortgage by Subba Gurukkal in favour 
of the ancestors of defendants Nos. 1 to3 


to pay off the sub-mortgage in favour 
of Thathu Naicker. These instances of 
alienations by two individuals, though 


the earliest took place 60 years ago, 
either by themselves or taken along with 
Exs. F and G cannot in my opinion, support 
the custom of alienability of the religious 
office rights in this case. I must point 
out that the evidence relating to the 
custom in this case though it is very - 
scanty, has’ not -been considered satis- 
facto:ily by the lower Oourts. As the 
question, whether the evidence establishes 
an alleged custom is one of mixed fact 
and law: see Kumarappa Reddi v. Mana- 
vala Goundan (17), I have examined the 
evidence myself to arrive at a correct cons 
clusion, 

On the finding that the alleged custom 
has not been established, the question 
whether the alleged custom if established is 
valid inlaw does not arise for considera- 
tion. 

In the result, I must set aside the 
decrees of the lower Courts, decree the 
plaintiff's suitinO.8, No. 25 of 1919 and 
dismiss the plaintifi’a suit in O. S. No. 246 ~ 
of 1921 with costs throughout in both the 
suits. ; 


V.N. V. Appeals allowed,’ 


(17) 44 Ind. Cas, 699; 41 M. 374, 23 M. L. T. 44: 
34 M. L. J. 104; 7 L. W. 243; (1918) M. W. N. 350 
(E, B.). 
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MADRAS HIGH COURT. 
APPEAL AGAINST OxrpvEex No, 389 or 1928. 
April 18, 1929. 
Present:—Mr Justice Wallace 
and Mr. Justice Pakenham Walsh. 
PAMIDIMARRI GNANAMMA AND 
ANOTHER—APPBLLANTS 
| VETSUS 
' RAJ ASEETHARAMAOHENDRA SREE 
RANGA BHUPALA BHALA RAO GARU 
AND OTHERS— RESPONDENTS, - 

Civil Procedure Code (Act V of 1908), 0. XXI,r. 2— 
Uncertified agreement to adjust, whether ean be plead- 
ed in bar to execution of decree—Applization by 
assignee-decree-holder for recognition of transfer— 
Judgment-debtor, locus standi of, to oppose on ground 
of uncertified agreement to adjust. 

An uncertified agreement to adjust cannot be 
pleaded in bar to execution of a decree and in the 
absence of any certificate of adjustment the judgment- 
debtor has no locus standi to oppose an application for 
recognition of a transfer of the decree. 

Appeal against an order of the Court of 
' the subordinate Judge, Nellore, dated the 


27th February, 1928, in E. P. No. 69 of 1927 


in 0. S. No. 58 of 1917. 

Mr. Raghava Rao, for tae Appellant. 

Messrs. T. V. Venkatrama Iyer and T. V. 
Ramanatha Iyer, for the Respondents. 

JUDGMENT. —Tbis E. P. No. 69 of 
1927 was put in for recognition of a trans- 
fer of the decree in O. 8. No. 58 of 1917 on 
the file of the Oourt of the Subordinate 
Judge of Nellore. The first respondent is the 
transferee decree-holder. The objections 
- raised by the judgment-debtor to the trans- 
fer were disallowed and the petition allowed, 
The appeal is against that order. 


The judgment-debtor had filed E. A. No. 


365 of 1926 before the District Court alleg- 
ing that there had been an adjustment of 
the decree. This petition was transferred 
to the Sub-Judge for. disposal and it ap- 
pears to have been disposed of at the same 
time asthe present petition and adversely 
to the judgment-debtor but the order has 
. not been filed. 

The first point for determination in the 
present petition has been stated by the 
lower Court as follows:—‘“‘ Whether the ag- 
: yeement pleaded by the judgment-debtors 
~- even if true operates as an adjustment -of 
the decree within the meaning of O. XXI, 
r. 2 Civil Procedure Code,” In para. 5 of the 
order the learned Sub-Judge says: 
the reasons given in my order passed’ on 


that petition (7. e. E. P. No 22 of 1927 inthe | 
course of which E. A. No. 365 of 1926 was. 


put in) my finding on the point No. 1 


isin the negative.” The appellant has: - 
order’ 


neither filed a copy of that 
nor supplied the other side with a copy 
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so that. we -are not in- a position. to 
know the reasons stated in that order, So 


far, however, as the present petition is con- 
cerned the appellant admittedly filed no 
certificate of adjustment and for purposes 
of this petition wetakeit that no adjust- 
ment has been certified. An attempt was 
made to argue that though an adjustment 
must be certified under O. XXI, r. 2 if 
such adjustment is to be used as a bar in 
execution an agreement to adjust need 
not be certified. We cannot accept this 
contention. which would defeat tbe whole 
object of O. XXI, r. 2. An attempt was 
made to argue that one of the terms of the 
alleged agreement to adjust iwas that the 
judgment-creditor should not transfer the 
decree and that the transfer can be opposed 
on these grounds. Assuming for a moment 
that an uncertified agreement of this sort 
could be pleaded as a bar in execution it 
is sufficient for the purposes of this ap- 
peal to state that no such. agreement was 
alleged in the counter and it cannot be 
set up now. 


As stated above, the appellant has not 
chosen to file the order of the Court in 
which his application to have the alleged 
adjustment or agreement to adjust recog- 
nized as a bar to.execution. 


We hold that in the absence of any cer- 
tificate of adjustment the judgment-debtor 
had no locus standi to oppose the transfer 
and on the terms of the counter he has put 
in, the transfer could not be opposed. 


The appeal must be dismissed with costs 
of lst respondent, The transferee-decree- 
holder will, of course, be bound by any ad- 


jaustment recognised by the Oourt on the 


application in E. A. No, 123 of 1921. 
V, N, V. Appeal dismissed. 
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LAHORE HIGH COURT. 
Orvin Revision Peritron No, 107 or 1929. 
May 6, 1929.. A 
Present :—Mr Justice Jai Lal. ; 
Fiem JAGAN NATH-AMAR NATH, 
p TuROUGE SETH BUDHO MAL, 
— PLAINTIFFS -—PETITIONERS 
z : VETSUS i 
Tag BURMA OIL COMPANY Lrp,tHeovax 


_. Massrs. SHAW WALLAOE anp COMPANY 


KARACOHI AND OTHERS—DEFANDANTS 
— RESPONDENTS. : 
Civil Procedure Code (Act V of 1908), ss. 21, 115— 


Suit by agent „against principal for recovery of. 


deposit—Jurisdiction of Court at place of agency— 
Returning of plaint by such Court-—Refusal to 
exercise jurisdiction—Revision—J urisdiction, confer- 
ring or divesting of, by consent of parties. 

suit by an agent against his principal for 
recovery of money deposited by him to guarantee 
the faithful discharge by him of his duties as 
agent-is cognizable by the Court having jurisdic- 
tion at the place where the businessef the agency 


was to be carried on or was actually carried on. fp. 
482, col. 1.] - 

Litigants- can by agreement inter se divest a 
Court of its inherent jurisdiction over the subject- 
matter of a suit no more than they can confer juris- 
diction on it by consent where it has none. [ibid.] 

Kidri Prasad v. K..R Khosala (4), followed ' 

Where a Subordinate Judge has failed to exercise 
jurisdiction vested in him by law by refusing to 
accept a plaint and the District Judge on appeal 
has erred in law in ‘confirming the decision of the 
first Court, the High Court has authority to inter- 
fere in exercise of its revisional jurisdiction. ` [ibid.] 

Zamiran v. Fateh Ali (3), followed. i 

Chandu Lal v. Kokamal (1) and - Arur Singh v. Bua 
Ditta (2), distinguished. 


Petition for revision of an order of the 
District Judge, Amritsar, dated the 10th 
September, 1928, affirming that of the 

Senior Subordinate Judge, Amritsar, dated 
the 20th: October, 1927, 


Dr. Nand Lal, for the Petitioners - 
Lala Badri Das, R. B.and Mr. J. M: 
Mackay, for the Respondents, 


JUDGMENT.—The- plaintiffs, a firm 
carrying on business at Amritsar, were 
appointed sub-agents of the Burma Oil 
Gompany Limited, by their agents Shaw 
Wallace and Oompany for. the sale of 
Kerosine oil in Amritsar. Shaw Wallace 
and Company also had abranch in Amritsar, 
In orderto guarantee the due fulfilment 
of the conditions on which the sub-agency 
was granted to them, the plaintiffs depo- 
isted Rs. 13,000 with Messrs. Tara 
Ohand- Ghanysham Das, guarantee brokers 
of Messrs. Shaw Wallace and Oompany, 
This last named firm carries on business in 
Karachi and itisadmitted thatthe amount 
was deposited there, An agreement in writ- 


al 
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ing wasexecuted in Karachi containing the 
terms on which tha sub agency was granted 
to the plaintiffs and it was provided there- 
in that all accounis shall be rendered and 
claims arising out of the sub agency settled 
at Karachi. The plaintifis instituted a 
suit in the Court af the Senior Subordinate 
Judge of Amritsar for the recovery of the 
balance claimed by them to be due to them 
out of Rs, 13,000 deposited by them with 
the guarantee brokers in pursuance of the 
above agreement. The defendants were 
the Burma Oil Company Limited, Messrs. 
Shaw Wallace and Oompany and Messrs. 
Tara QOhand-Ghanysham Das, all of 
Karachi. 


An objection was taken to the jurisdic-' 
‘tion of the Civil Courts at Amritsar to try 


the suit on the ground that “the defendants 
all carried on business at Karachi, and 
according to the agreement between the 
parties all accounts were to be rendered, 
explained and settled and returns made 
and all moneys paid and also all disputes, 
claims or causes of action were to be settl- 
ed at Karachi.” This objection was 
upheld by the learned Senior Subordinate 
Judge and ,the plaint returned to the 
plaintifis for presentation to the proper 
Court. On appeal to the District Judge 
the order of the trial Court was upheld. 
This is a petition for revision against the 
ordar of the learned District Judge. 

A preliminary objection is taken by the 
respondents that no revision lies as it is 
alleged, the Courts below had jurisdic- 
tion to decide the question whether the 
suit was cognizable by the Senior Subordi-« 
nate Judge of Amritsar, and it cannot, 
therefore, be urged that they have exercised 
a jurisdiction which did not vest’ in them, 
‘or have failed to exercise a jurisdiction 
which vested in them. In support of this 
contention reliance is placed on Chandu Lal 
v. Kokamal (1) and Arur Singh- v. Bua 
Ditta (2), in both these cases it was held that 
wherea Court has taken cognizance ofa 
suit which is not cognizable by it and has 
decided it, the High Oourt is not competent 
to interfere on revision on the ground of 
wautof jurisdictionofthe trial Court: The 
present case, is however, distinguishable 
from these two cases. In this case the Court 
has refused to entertain the plaint and thig 
distinction is recagnized in Chandu Lal v, 
Kokamal (1) where Zamiran v. Fateh Ali (3) 


(1) 61 Ind. Cas. 36; 43 A.'334; 19 A. L. J. 110. 
(2) 9 Ind. Oas. 674; 4 P. R. 1911; 45 P. L, R. IILI; 


26 P. W. R. 191. 


(3) 320. 146. 
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was distinguished. Inthe last mentianed 
case it was held that where the Subordinate 
Judge had failed to exercise jurisdiczion 
vested in him by law by refusing to accept 
the plaint, and the District Judge on appeal 
had erred in law in confirming the decision 
of the first Oourt, the High Gourt oad 
authority to interfere in exerciss of its 
revisional jurisdiction. These remarks are 
fully applicable to the present case. The 
‘two cases, therefore, relied upon by the 


respondents’ Oounsel in support of the 


objection do not apply to the facts of the 
present case and are distinguishable, on 
the other hand, the Oalcutta zase 
referred to above is an authority against 
the contention. I hold, therefore, that this 


Court has jurisdiction to entertain this- 


petition and overrule the preliminary 


objection. 
On the merits,I hold that the Senior 
Subordinate Judge of Amritsar has. 


jurisdiction to entertain the suit. It has 
been laid down in several cases in this 
Court that a suit for accounts by a principal 
against acommission agent is cognizable 


by the Civil Court having jurisdiction > 


atthe place where the business of the. 
agency was to be carried on or was 
actually carried on. -The present, however, 
is a suit by the agent against the principal 
for the recovery of the money deposited 
by him to guarantee the faithful discharge 
by him of his duties as sub-agent ard it 
is recognised by both the Courts below and 
was conceded by the respondents’ Counsel 
before me, thatit would be necessary to 
take accounts before any decree could be 
passed in favour of the plaintifis. The 
‘present suit, therefore, involves the taking 
of the accounts of the agency. I do not 
think it makes any difference whethez the 
‘plaintiff in the case is the principal or 
whether he is the agent so far as the cues- 
tion of jurisdiction ofthe Court is concern- 
ed. 

The only question is whether the ccndi- 
tion in the agreement - that all acccunts 
‘have to be rendered and moneys have to 
be paid in Karachi takes away the jurisdic- 
„tion of the Amritsar Courts 
‘Kidri Prasad v. K. R. Khosla (4) bz the 
‘learned Chief Justice and Zafar Ali, J. “that 
‘the litigants can by agreement inter se divest 
a Court of ita inherent. jurisdiction over the 
‘subject-matter of asuitno more than they 
can confer jurisdiction on it by consent 
where it has none.” This observation is 
Le) eee Oas, 890; .A, I.R, 1923 Lab. 425; 5 Lah, 
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applicable to the present case and I must, 
therefore,hold that the special provision inthe 
agreement was intended to confer jurisdic- 
tionon the Karachi Courts to adjudicate 
upon disputes, if any, between the parties 
and that it was not intended to, and could 
not have the effect of divesting the Oivil 
Oourts in Amritsar of their jurisdiction to 
entertain suits relating to disputes between 
the parties arising out of the sub-agency 


which were-otherwise cognizable by them, - 


In the present case part of the cause of 
action arose in Amritsar where the business 
of the sub-agency was to be carried on. 

I accept this petition and setting aside 
the orders of the Courts below return the 


ease to the Senior Subordinate Judge with 


direction toproceed with the trial of the 
suit in accordance with law. The petitioners’ 
costs in this Oourt and in that of the 


District Judge shall be paid by the 


respondents, 
BL) | Petition allowed. 


ca anganan 


LAHORE HIGH COURT. 
:SEoonp OIVIL APeRAL No, 2340 oF 1927, 
March 15, 1929. 
Present: —Mr. Justice Tek Chand. 
AMRU AND OTHERS— PLAINTIFFS 
2 ee — APPELLANTS 
VETSUS - 
Musammat BHAG W A NI—AND OTHERS 
mam DEFENDANTS — RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 18—: 
“Directly adjudicated upon’, meaning of—Decision on 


question of paternity by foreign Court in suit for 
possession of property, \whether binding on British 
Indian Courts—Priwate International Law—Law 
governing title to immoveable property. 


Tf a Court pronounces’ a judgment affecting land . 


out of its jurisdiction, the Courts of the country 


where itis situated are justified in refusing tobe - 


bound by it or to recognise it, and this even if the 
judgment proceeds on the lex loci ret site, 
col. 2; p. 485, col, 1.] l i 
The decision ofa Foreign Court on the question 
of paternity ofa party toa suit for possession of 
property on which the decision as to title of that 
pope depends is not binding on Courts in British. 
dia in a case relating to property situate in British 
India, [p. 485, col. 2.] 
Chockalingam v. Duraiswami (1), followed. 
-Bababhat v. Narharbhat (2), dissented from. 
Second appeal frora a decree of the 
District Judge, Jullundur, dated the 2nd 


July, 1927, reversing that of the Sub- 


[p.484, _ 


> 


ordinate Judge, Fourth Olass, Jullundur, 


dated the 21st March, 1927, . 


Mr. Jagan Nath Bhandari, for the Appel- | 


Jants: 


Lala Badri Das, R. Ba for the Respondents, | 


119 I. ©. 1929 


< JUDGMENT.—One Batna, Jat, who 
. owned land in the Jullundur District- as 
well as in the Kapurthala State, died 
without wife or issue. The plaintiffs alleging 
themselves to be collaterals of Batna in 


AMRU V, BHAGWANI, 


f! 
H 


483 


the same degree as the defendants, insti- 
tuted- this suit for possession of one-sixth 
of his land in the Jullundur District, pro- 
pounding the following pedigree table:— 























AMAR SINGH. 
| 
Ratna a 
á | 
( } À Kaka 
Lehna Singh Shib Singh 
: 
E: al ( \ 
Suchet Singh Sheru Hakam Hukam Uttam 
Singh. Singh, Singh 
Dalip Singh, 2 ý ce i 
defendant ) 
No. 6.) Dhannu, Umru, Mahun, 
(plaintiff.) (plaintiff.) ; (plaintiff.) 
Thakar Ishar Singh, Indar Singh, 
| “ (defendant (defendant 
Widow No. 4.) No, 5.) 
Musammat Bhagwant, 
{defendant No. 1.) 
( 
Xen terre rene KE EE NG IA oe epee epee 
i ae 
Wazir. Jawahar 
eS a Be ee ae Nak 
Diwan. Batna, 
! À (deceased sonless 


The defendants denied the plainiiffs’ 
alleged relationship with Batna and 
pleaded that the plaintifis’ father Uttam 
Singh was not the son of Sahib Singh, 
but was a stranger to the family, and 
that the judgment of the Chief Oourt of 
the Kapurthala State, excluding the 
plaintiffs from inheritance to Batna’s land 
in Kapurthala, operated as res judicata 
against their claim to succeed to his 
land in Jullundur. The trial Court held 
against the defendants on both these points, 
and finding that Uttam Singh was the 
son of Sahib Singh by his second wife, 
Musammat Mehtab Kaur, decreed the suit. 
On appeal by the defendants the learned 
District Judge has held that the judgment 
of the Kapurthala Ohief Oourt is a bar 
to the trial in the Jullundur Court of the 
right of the plaintiffs to succeed to Batna’s 
land in British territory and had dismiss- 
ed the suit without going into the 
. merits, 


proprietor.) 


in the second appeal it fis necessary to 


` 


by both Qounsel:— : 

Lehna Singh died in 1862-63 leaving a 
widow Musammat Mehtab Kaur, who 
after his death went to live with 
his younger brother Sahib Singh. The 
plaintiffs’ case is that she had contracted 
a marriage with Sahib Singh, but this is 
denied by the defendants. Sahib Singh 
died in 1864 and on his death his land 
situate in Mauza'Radhawa, Tahsil Jullundur 
was mutated in the name of Hakam Singh, 


state the following facts which are admitted 


Hukam Singh and Uttam Singh in equal 


shares, as his suns. In the pedigree table 
prepared in the Settlement of 1885 Uttam 
Singh was shown as a son of Sahib Singh 
from his second wife, -.Musammat Mehtab 
Kaur. During the Settlement Operations 
(1880-1885) Hekam Singh and Hukam Singh, 
sons of Sahib Singh, applied for correc- 
tion of the previous entries, alleging that 


‘Uttam Singh was the son of Lehna 
Before discussing the legal point involved. ° 


Singh by Musammat Mehtab’ Kaur and 


— 


484 
not of Sahib Singh and that he suould 
have been given a share in Lehna Singh's 
land. This contention was repelled by 
Suchet Singh and Sheru, sons of Lehna 
Singh, who urged that Uttam Singa was 
really the son of Sahib Singh and had 
been rightly given a share in his astate 
in 1864. After a lengthy enquiry the 
Settlement Superintendent held thai the 
entries in the revenue papers made in 1864 
were correct and that Uttam Singh hac been 
rightly recorded as the son of. Sahib 
Singh. He was accordingly given a 3hare, 
as one of the sons of Sahib Singa, in 
the estate of one Ralla, a childless 
collateral of Sahib Singh and Lehna Singh, 
who had died shortly before. The correct- 
ness of the pedigree-table preparedin the 
Settlement of 1885 was not challenzed in 
the Jullundur District till the present 
dispute arose on Batna's ‘death. It will 
thus beseen that in the Record-of Rights 
of this district, Uttam Singh has been 
consistently shown as the son of Sahib Singh 
for over sixty years, 


In the Kapurthala State, however, the 
records appear to have been in a state 
of great confusion. On Sahib Singh's 
death in 1864 an enquiry was made in 
connection with the appointment of his 
successor as lambardar. In these proceed- 
ings Uttam Singh was not meationed 
as one of his sons. In 1871 a pedigr«e-table 
was prepared by the Revenue Autho-ities of- 
the State in which Uttam Singh is describ- 
ed at one place as ason of Lehna Singh and 
at another place as ason of Sahib Singh; 
in 1889 there was a partition of the Kapur- 
thala property of the family, but Uttam 
Singh was not given a song ful share 
either in the estate of Lehna Singh or in 
that of Sahib Singh. He, however, received 
4 ghumaons out of each estate—on what 
principle,is not clear.On Batnas c2=ath the 
Revenue Officer of the State mutatsd one- 
sixth shareof his land in favour of ths pleint- 
iffs treating their father Uttam Singh as one 
of the sons of Sahib Singh. The defendants 
being dissatisfied with this mutation, sued 
for a declaration that Uttam Singh was not 
the son of Sahib Singh or of Lehaa Singh 


and, therefore, not entitled to a share in, 


tna's land. The trial Oourt and the 

l fat Appellate Court both dism-ssed the 
suit, but on further appeal thres Judges 
of the Kapurthala Ohief Court hefd on 30th 
March, 1925, that Uttam Singh was not 
rovedto be the son of Lehna Singh or 
Sahib Singh and, therefore, he was aot entitl- 
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a4 to any share in Batna’s land in Kapurthala 
tate. = 
In March, 1926, the present suit was filed 
by Uttam Singh’s sons for one sixth share 
in Batna’s land in Jullundur District. As 
stated already, the learned District Judge 
has held that the question of Uttam Singh's 
legitimacy and the fact whether he was the 
son of Sahib Singh or Lehna Singh having 
been in issue and decided by the Kapur- 
thala Gourt, that judgment is res judicata 
between the parties under s. 13 of the Oivil 
Procedure Oode, even though the entries in 
the British-Indian revenus records extend- 
ing over a period of sixty years, were in 
favour ofthe plaintiffs, and these entries 


‘were evidently not considered by the Kapur- 


thala Chief OGourt. 


In my opinion this finding cannot be sup- , 
ported either on general principles govern- 
ing the conclusiveness of foreign judgments, 
or in reference tothe statutory provisions 
embodiedins. 13 of the (ode of Civil 
Procedure. It must be borne in mind that 
itis a well-established rule of private In- 
ternational Law that it isthe forum situs - 
which governs the title to immoveable pro- 
perty. Asremarked by Dicey in his Con- 
flict of Laws (Fourth Edition page 392 and 
page 925), the Courts of a foreign country 
have no jurisdiction to adjudicate upon the 
title or the right to the possession of any 
immoveable property not situate in such 
country. In the classical words of Story 
(8 §91) “if the matter in controversy is land, 
or. other jmmoveable property, the judg- 
ment pronounced in the forum rei site is 
held to be of universal obligation as to all 
the matters of right and title which it pro- 
fesses to decide in relation thereto. This 
results from the very nature of the case, for 
no other Court can have a competent juris- 
diction toinquire into or settle such right 
or title. By the general consent of nations, 
therefore, in cases of immoveables, the 
judgment of the forum rei site is held 
absolutely conclusive. On the other hand, 
a judgment in any foreign country, touch- 
ing such immoveables, will be held of no 
obligation.” 

' Piggott in his Foreign Judgments has 
expressed the rule still more strongly in 
the following words:— 


“Ifa Court pronounces a judgment affect- 
ing land out of its jurisdiction, the Uourts 
of the country where it is situated, and, it 
is presumed ‘also the Oourts of any other 
country, are justified in refusing to be bound 
by it, or to recognise it; and thiseven if the 
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judgment proceed on the lex loci ret site” 
(Third Edition page 264). 

It is conceded by Mr, Badri Das that hav- 
ing regard to these fundamental princi- 
ples of private International Law it 
cannot be said that the Kapurthala Oourt 
could “directly adjudicate” upon the matter 
now in dispute before the Courts at 
Jullundur. He contends, however, thet the 
finding of the Kapurthala Oourt on the 
issue relating to the paternity of Uttam 
Singh is conclusive between the parties. 
In my opinion this contention is based on 
a confusion of the provisions of s. 11 with 
those of s 13.The language of these two sec- 
tions differs inseveral material points, one 
of which is that in the casa of a former 
decision bya “Municipal Court” the decision 
on a “necessary” issue is under certain 
circumstances a bar to the re-trial of the 


same issue by another “Municipal” Goyri, > 


But, as pointed out by Srinivasa Ayyangar, 
J., in Chockalingam v. Duraiswami (1):3 “It 
cannot be said that every issue decid- 
ed by the Foreign Court is binding upon 
the British Indian Gourt. Every:issue, albeit 
necessary for the decision of the matter 
in dispute, cannot be regarded as a matter 
directly adjudicated upon. Many issues 
are in their nature merely ancillary. Thus 
if cannot beheld that if a person's adopt- 
tion is held valid by a Foreign Court and 
on that ground some property is decreed 
to him, the finding on the adoption is 
binding on the British Oourts, If other- 
wise it would result in greater effect 
being given to the judgment ofthe Forsaiga 
Court than even to the Local Tribunals. 
The decision of a Court should be regarded 


not merely as relating to the delivery of ` 


money or property, but to the recovery cf a 
particular fund or property on the title set 
up. In cther words, the expression ‘matter 
directly adjudicated upon’ should be heldas 
undoubtedly toincludethe right set up but 
limited only to the particular relief granted 
or refused.” 

For the contrary proposition Mr. Badri 
Das relies on Bababhatv. Narharbhat (2) 
where it was held that the decision ofa 
Foreign Courton a disputed question of 
adoption was res judicatain the Courts in 
British India. But in that case the learned 

Judges applied s. 13 of the Code of 1882 
` (which corresponds to s. i1 of the present 
Code) to a foreign judgment. It may, how- 


(1) 108 Ind. Oas. 305; 51 M. 720 at p. 744; A. I. R. 
1928 Mad. 327; 54 M., L, J. 479; I. L. T. 40 Mad, 219; 
29 L. W. 250. . 

(2) 13 B. 224. 
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ever, be pointed out with all respect: to thé 
learned Judges, that that section was 

limited in. its operation to cases in which 
the former desision was by the Oourts of 
British India and its operation did not 
extend to judgments of Foreign Courts. 
Moreover, that case has beer dissented from 
by a Division Bench of the Bombay High 
Court in Prithisingji v. Umedsingji (3) where 
Sir Lawrence Jenkins, O. Ja, discussed the 
question at length. 

I am,therefore, of opinion that s. 13 of 
the Civil Procedure Code, is no bar to the 
Courts deciding tha issues involved in this 
case on the merits. 

I accept the appeal, set aside the judg- 
ment and decree of the learned Distict 
Judge and remand the case under O, XLI, 
r...23, Civil Procedure Code, for disposal in 
accordance with law. Court-fee on appeal 
will be refunded; other costs will be costs 
in the cause. 
i ; Appeal allowed. 


HX. L. 
(3) 6 Bom. L. R. 98 at pp. 102 & 103. 





LAHORE HIGH COURT. _ 

LERITARS Parent APPEAL No, 235 oF 1925. 

April 25, 1929. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Justice Sir Alan 
Broadway, Kr. 

Firm GURDAS MAL-RAM CHAND 
— DEC2EE- HOLDERS—APPELLANTS 
VETESUS 
GURANDITTA MAL, SusBTY AND 
Tiru NARSINGA DAS-SHIV LAL— 
JUDGMENT DEBTORS — RESPINDENTS. 

Surety-—Failure of consideration for promise of 
guarantee——Discharge of surety—Stamp Act (II of 
1899), s.86—‘Admission of document’, meaning of— 
Separate order, whether necessary. 

The rule of law is firmly established that total 
failure of the consideration fora surety’s promige 
of guarantee has the effect of discharging him. [p. 
486, col. 2.) 

In order that 2 document can be treated as ad- 
mitted in evidence within the meaning of s. 36, 
Stamp Act, it is not necessary that there should be 
a separate written order deciding the admissibility 


- ofthe document. When a Judge has the question of 


proper stamp before his mind ‘ and after 
taking evidence regarding its execution lets it in 
evidence, he must be deemed to have admitted the 
document within the meaning of s. 36, Stamp Act. . 
[p. 486, col. 2 ] 

Letters Patent Appeal against an order 
of Mr. Justice Mariineau, passed in Oivil 
Appeal No. 3105 of .1924, dated the loth 
June, 1925, and reported in 91 Ind, 
Oas. 772, reversing that of the Senior 
Subordinate Judge, Sargodha, dated the 
12th November, 1924. 


“486 
"Dr, Moti Sagar, R. B., for the Appellants. 
- Lala. Badri Das, R. B., and Messrs. Qabul 
Chand and Desh Raj, for the Respondents. 
. SUDGMENT.—The question for Jeter- 
mination in this appeal is whether the 
` decree-holders Gurdas Mal- Ram Chand 
are entitled to execute their decree azainst 
one Guranditta Mal, who in December, 
1920, executed a security bond by which 
he undertook to pay: the amount which 
might be found to be payable ta the 
decree holders as a result of the decision of 
the appeal preferred by the judgment- 
debtors Narsingh Das Shiv Lal, in the 
event of their failure to discharge their 
liability. The circumstances which -ed to 
the furnishing of the security mey be 
shortly stated:—In May, 1920, the dzcree- 
holders obtained from the. Oourt cf the 
Judicial Commissioner of Sind a cecree 
for a certain sum of money agains: the 
judgment-debtors and in August, 1920, 
this decree was transferred for execution 
to the Court of the Senior Subordinate 
Judge at Sargodha. On an _ application 
made bythe decree-holders for the exe- 


cution of.the decree the Subordinate. 


Judge issued a warrant attaching 
the property of thejudgment-debtore kut 
the execution of the decree was ultimately 
stayed when on the 18th December, 1920, 
the judgment: debtors furnished the s2curi- 
ty bond executed by Guranditta Mal. 

This bond was written on a plain paper 
bearing only an cight-anna Court fee 
stamp, and it was contended before the 
trial Judge that the document was inaimis- 
sible in evidence for want of proper 
‘stamp. The objection appears to have 
been withdrawn subsequently but, what- 
‘ever.the reason may be, the fact remains 
that the learned Judge recorded eviijence 
. “proving the execution of the bond by the 
‘surety and then gave judgment directing 
the surety to pay the decretal amount to 
‘the decree-holders. Now, s. 36 ot the 
‘Indian Stamp Act; 1899, provides that 
“where an instrument has been adnitted 
ip evidence,. such admission shall not 
except as provided in s. 61, be called in 
question at any stage of the same suit or 
‘proceeding on the ground that the instru- 
ment has not been duly stamped. It 
was urged beforethe learned Judge from 
whose judgment this appeal has been 
preferred under cl. 10 of the Letters Patent, 
that there is no order of the Court ad- 
mitting the document, but it is nowhere 
‘laid down that a document cannot betraated 
as admitted in evidence unless thers isa 


` 
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separate written order deciding the ad- 
missibility of the document. There can 
be no doubt that the question of the want 
of. proper stamp was present to the mind 
of the Subordinate Judge but he let in 
the document and after examining wit- 
nesses as to its execution, acted upon it 
and held the surety: liable on the strength 
of it. The document, should, therefore, be 
held to have been admitted in evidence 
within the meaning of s. 38, and the ad- 
mission cannot now be called in question. 

There is, however, no reason for dis- 
senting from the conclusion of the Single 
Judge that the consideration for the surety’s 
promise topay the money was the ‘decree- 
holders' promise to abstain from continu- 
ing to take legal proceedings against the 
judgment-debtors, and the facts set out in 
the judgment of the learned Judge 
leave no doubt that after theldth 
December, 1920 the decree-holders tock 
various steps to execute their decree, and 
that on the 12th March, 1921, they agreed 
tothe stay of execution on ‘judgment- 
debtors’ promising to pay interert at 9 per. 
cent. instead of 6 per cent. per annum. The 
rule of law is firmly established that total 
failure of the consideration for the surety's 
promise of guarantee has the effect of dis- 
charging him. 

I would accordingly confirm the judg- 
ment of the Single Judge holding that the 
surety has been discharged from his liability, 
and dismiss the appeal with costs, 

R. L. Appeal dismissed. 


~~ 


LAHORE HIGH COURT. 
Szrconp Oivi Appeat No. 493 oF 1925, 
May 16, 1929. 

Present:— Sir Shadi Lal, Kr , Chief 
Justice.and Mr. Justice Hilton. l 
MUHAMMAD ALı AKBAR—DEFENDANT 

< —APP&LLANT 
Versus ay 
Musammat FATIMA. BEGUM—PLINTIFF 
— RESPONDENT. 

Muhammadan : Law—Maintenance—Wife's right to 
maintenance—-Refusal to live with husband—Suficient 
cause for separate living—Kharch-i-pandan—A llow- 
ance by husband to wife for expenses—Allowance 
in case of separation—Public policy—Contract Act 
(7X of 1872), s. 28. 

There is nothing in a husband's promise to pay a 
certain sum of money for the personal expenses of 
his wife (kharch-i-pandan) which can reasonably be © 
Si Na as opposed to public policy.. [p 488, col, ` 
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Public.policy isalways an unsafe and treacherous 
ground for legal decisions. It must, therefore, be 
kept within its recognised bounds. [p. 488, col. 1.] 

Janson v. Driefontein Consolidated Mines, Limited 
(4), referred to. : 

Obiter.—There is no reason’ why a stipulation by 
the husband to make an allowance to his wife in 
case of separation should be deemed to offend 
against the rule of public poliey. | [p. 487, col. 2.] 

Under Muhammadan Law, the husband is not, 
bound to maintain his wife, if she refuses to live 
, ‘with him without any lawful excuse-and the mere 
fact that the wife cannot get on. with her husband's 
mother does not constitute a lawful cause which would 
justify her -vefusal to return to her husband's 
dominion. [p. 487, cols. 1& 2.} Sa 

Bai Fatma v. Ali Mahomed Aiyab (1), dissented 
from. 

Mansur v. Azizul (2), Muhammad Muin-ud-din v. 
Jamal Fatima (3), Janson v. Driefontein Consoli- 
dated Mines, Limited (4) and Khwaja Muhammad 
Khan v, Husaini Begum (5), referred to. z 

Second appeal from the decree of the 
District Judge, Lahore, dated the 1st Decem- 
. ber, 1924, varying that of the Subordinate 
Judge, Second Class, Lahore, dated 


8th March, 1924, 


Dr. Sir Muhammad Iqbal, Kt, and Mr, 
H. C. Kumar, forthe Appellant. - pa 


Messrs. Barkat Ali and Mohsin Shah, fo 
the Respondent. 


JUDGMENT. 


Shadi Lal, C. J.—The action, which 
has given rise to this second appeal, was 


brought by one Musammat Fatima Bagum 
-against her husband Mohammad Ali Akbar 
for the recovery of a certain sum of money 
on account of maintenance and an allowance 
called. ‘kharch-i-pandan’. It is common 
ground thatthe parties were married on 
the 27th of July, 1919, and that on that day, 
the husband executed in favour of his wife, 
not only a deed of dower, but also an 
agreement promising to pay her Rs, 25 
per mensem as kharech-i-pandan during his 
life. It appears that the spouses lived 
together until May, 1921, when, owing ‘to 
quarrels’ with her mother-in-law, the wife 
left her husband’s home and went over to 
live with’ her parents. There was a re- 
conciliation between the parties in Decem- 
‘ber, 1921, when she came back to her hus- 
. band. But this reconciliation did not last 
long, and, in July, 1922, she again left her 
‘husband's house and has since been resid- 
ing with her parents. a 

The claim for maintenance has been 
rejected by the learned District Judge on 


the ground that, under the Muhammadan “ 


Law, which admittedly governs their 
marital relations the husband is not bound 
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thet the wife cannot get on with her hus- 
band’s mother does not constitute a laws 
ful cause which would justify her refusal 
to return to her husband’s dominion. 
Indeed, the wife has not preferred any 


appeal -against the decree disallowing. 


maintenance, and the only question, upon 


‘ which we are invited to express our opi- 


nion, is whether the award of Rs. 900 made 
by the District: Judge in favour of the 
wife on account of the arrears of kharch-i- 
pandan for three years contravenes any 
ruleof Law. Now, the instrument, upon 
which the claim was based, makes it 
clear that this allowance was to be made 
by the husband in addition to the mainten- 
ance to which she was entitled under the 
Muhammadan Law. ‘It is, however, con- 
tended that the obligation cannot be en- 
forced because the’contract encourages 
separation between the couple, and should, 


‘therefore, be held to be contrary to public 


policy. In support of his argument the 
learned Oounsel for the appellant places his 
reliance upon the judgment of the Bombay 


High Court in Bai Fatma v. Ali Mahomed. 


“Aiyab (1) which, no doubt, lays down the 


, rule that, an agreement made between a 


Ca 


‘policy. Such a stipulation 


Muhammadan husband and his wife pro- 
viding for a certain maintenance to ‘be 
given to the latter in the event of a future 
separation between them is void as being 


opposed to public policy. With all due - 


deference to the learned Judges who decid- 
ed that case, do not see why a stipula- 
tion by the husband to make an allowance 


‘to his wife in case of separation should be 


deemed to offend against the rule of public 
icy. £ encourages 
their living separate from each: other no 
more than their living together by impos- 
ing an obligation on the husband calculat- 
ed to prəvent him from doing any act 
which would lead to separation, It is to 
be observed that the- judgment has been 
expressly dissented from by a Division 
Bench of the Chief Oourt of Oadh - in 
Mansur v. Azizul (2). The Allahabad High 
Gourt also has held in Muhammad Muin-ud.. 


Din v. Jamal Fatimı (3), that an ante- 
‘nuptial agreement enteréd into, between 


“the prospective wife on the one side, and 


to maintain -his wife, if-she refused to 


‘live with him without any lawful cause. 


There can be no doubt that the mere fact. 


the prospective husband on the other, with 
the object of securing the wife againat ill- 
treatment and of ensuring hera” suitable 
amount of maintenance in case such treat- 


(1) 17 Tnd. Oas. 916; 37 B, 280; 14 Bom. L, R. 1178. 
2) . Cas. 892; uck, 603; 5 O W, N. 475: 

A T R. 1928-0udh 303. i N. 475; 
(3) 63 Ind. Oas, 883; 43 A. 650; 19 A. L, J, 675, 
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„ment was meted out to her, was not opposed 
.to public policy, 


It is, however, unnecessary to dwell upon 


the subject any further, because there canbe — 


little doubt that the stipulation, with which 


we are dealing in this case, does ‘not in any 


way contemplate separation between the 
Spouses. It provides for an allowance, 
which resembles in many respects the pin- 
money of the English Law; and the hus- 
band has to make the monthly payment 
even when the wife is living with him. It 


is true that the doctrine of public policy, ` 


which is recognisedin India by s.23 of the 
‘Indian Contract Act, covarsa wide range 
of subjects; but, as pointed out by Lord 
Davey in Janson v. Driefontein Consolidated 
Mines Limited (4) “public policy is always an 
unsafe and treacherous ground for legal 
decisioa.’’ It must, therefore, be kept.with- 
in its recognised bounds. There is nothing 
in the husband's promise to pay a certain 
sum of money for the personal expenses of 
his wife which can reasonably be regarded 
as opposed to public policy. Sucha stipu- 
‘lation is often found in marriage contracts 
made in Northern India and its validity 
has been expressly recognised by their 
Lordships of the Privy Council in Khwaja 
Muhammad Khan v. Husaini Begum (5). 

1 must, therefore, hold that there is no 
valid reason for not enforcing the obliga- 
ton which the defendant expressly under- 
took at the time of his marriage with the 
plaintiff Nor do I think that he can defeat 
the claim by raising the-plea that the 
liability under the marriaze contract 
merged in a promissory note executed by 
him subsequently and that the promissory 
note should have been made the basis of 
the suit It is sufficient to say in this 
connection that no, such ground of defence 
was raised in the trial Court,and no evi- 
dence was produced to show that there was 
any such merger as extinguished the liabi- 
lity on the original contract, 

{ would accordingly affirm the decree of 
the District Judge, and dismiss the appeal 
with costs. 

Hilton, J.—I agree. 


R. L. Appeal dismissed, 


(4) (1902) A. C, 424 at p. 500; 71 L. J. K. B. 857; 87 

L. T. 372; 18 T. L. R. 796; 7 Com Gas. 268. ; 
(5) 7 Ind. Cas. 237; 32 A. 410; 140 W. N. 865; 7 
J. 871; (1910) M. W. N. 313; 8 M. L. T. 147: 19 


ÀL 
O. L. J. 205; 12 Bom. L, R. 638; 20 M, L. J. 614: 37 
I A. 152 (P, O.). ' ' 
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LAHORE HIGH COURT 

Civi Revision Pstition No. 144 or 1929. 

May 27, 1929, 

Present: —Mr. Justice Johnstone. 
Musammat MAHBOOB BEGUM— 
PETITIONER 

~ *VETSUS 
GHULAM MUHAMMAD AND anoTHER— 
RESPONDENTS. 

Cwil Procedure Code (Act V of 1908), ss. 110, 115, 
151,0. XXI, rr. 97, 98—Application regarding obstruc- 
tion to execution, stay of, pending suit by obstructor 
—Revision—Inherent powers of Court, scope of. 

Section 10, Civil Procedure Code, relates only to 


i 


-suits and does not apply to execution proceedings. 


An Executing Court has no power under s. 10, 
Civil Procedure Code, or under its inherent powers 
to stay an application by a decree-holder under O. 


-XXI, r. 97, Civil Procedure Code, to remove an 


obstruction to execution, pending a suit by the 
obstructor for declaration of his title. 


Where the Court stays such an application by the 
decree-holder under O. XXI, rr. 97, 98, Civil Pro- 
cedure Code, it refuses to exercise jurisdiction vested 
in it by law to make the necessary investigation and 
the order regarding stay is open. to revision. 

Lal Chand-Mangal Sen v. Behari Lal-Mehr Chand 
(1), Ram Chand-Diwan Chand v. Prithvi Chand & 
Co. (2) and Saltanat Jahan Begam v. Sundar Lal (3), 
distinguished. 

The inherent jurisdiction of the Court under s. 151, 
Oivil Procedure Code, must be exercised subject to 
the rule that if the'Code contains specific provisions 
which would meet the ‘necessities. of the case in 
question, such provisions should be followed. 


Petition for revision of an order of the 
Subordinate Judge, Fourth Class, Lahore, 
dated the 14th December, 1928. 

Mr. Barkat Ali, for the Petitioner. 

Mr. J. G. Sethi for the Respondents, 


JUDGMENT.—tThe facts out of 
which this petition for revision arises are 
these. 

The petitioner obtained a decree for 
possession of certain property against 
Ghulam Muhammad, respondent No. 1, and 
the appeal against that decree was dismiss- 
ed. The petitioner then proceeded to 
execution but was obstructed by Musammat 
Hayat Bibi, respondent No. 2, who is the 
mother of respondent No. 1, and an applica- 
tion was accordingly made to the Court 
under O. XXI, r. 97 of the Civil Procedure 
Oode. Now, Musammat Hayat Bibi had 
already instituted a declaratory suit in 
respect of this property and nad failed in 
the first Court. She appealed to the High 
Oonrt and that appeal is pending here, 
In view of the petitioner's application under 
O. XXI, r. 97, Civil Procedure Oode,Musam- 
mat Hayat Bibi herself applied to the 
Executing Court to stay further proceed 
ings under s, 10 and 6,131 of the Givi 
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‘Procedure’ Code. The Court accepted 
Musammat Hayat Bibis application and 
has stayed further execution proceedings, 
“on the ground that the question of possession 
has to be determined in the appeal pending 
in the High Court. 

A preliminary objection has been taken 
that no revision lies. Counsel for the respon- 
dent relied firat on Lal Chand Mangal Sen 
v. Behari Lal-Mehr Chand (1), where it was 
held that an interlocutory order Goes 
not constitute a “case” within the meaning 
of s. 44 of the Punjab Courts Act. He 
then pointed to Ram Chand Diwan Chand v. 
Prithvi Chand & Co. (2), where Moti Sagar,J. 
decided that the order of alower Oourt stay- 
ing a suit under s, 10, Civil Procedure Code 
is an interlocutory order and not a “case”, 
Reference was also made to.Saltanat Jahan 
Begam v. Sundar Lal (3). 

Now, if we were dealing with a suit, there 
would apparently be no difficulty, but as 
far as I am aware interlocutory orders of 
the kind under notice occurin suits and 
not in execution proceedings. It is contend- 
ed that the terms of s. 10, Civil Procedure 
Code, do not apply because that section 
relates only to suits. That is correct. The 
‘question then is whether the aid of s. 151 
could have been properly invoked. It is 
true thats. 10, Oivil Procedure Oode, is not 
exhaustive, but its application has bsen 
extended only to proceedings under certain 
Acts and miscellaneous proceedings by 
virtue of s. 141, Oivil Procedure Code. It 
is certain that s. 141 does not cover 
proceedings in execution of a decree, 
Saction 151 saves the inherent powers of 
Courts to make such orders as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
But the inherent jurisdiction must be 
exercised subject to the rule that ifthe 
Oode contains specific provisions which 
would mest the necessities of the case in 
question such provisions should be follow- 
ed. Here we have the definite provisions 
ef the Codein O. XXI, rr. 97 and 98, and 

-according to them the Executing Oourt 
must proceed to hear the application and 
decide whether the resistance or obstruc- 
tion was occasioned without any just 
cause by the judgment-debtor or by some 
other person at his instigation. By staying 
execution proceedings the Oourt below has, 
in efiect, refused to exercise a jurisdiction 


(1) 84 Ind. Oas. 259; 5 Lah. 288; A. I. R. 1924 
Lah. 325; 6 Lah. L. J. 558; 1 Lah, Oas. 36 (F. B.). 

(2) 73 Ind, Oas. 247; A.I. R. 1923 Lah, 615. 

(3) 58 Iud, Oas. 90; 42 A. 409; 18 A, L. J. 431 ` 
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which it had and it appears to me that a 
petition lies on that ground and that the 
Executing Court should proceed to deal 
with the disputed matter under O. XXI, 
rr. 97 and 98, I accordingly accept the 
petition, set asidethe order of the Executing 
Oourt and direct that it should resume the 
proceedings in execution. IL pass no order 
as to costs in this Oourt. 
BG Petition accepted. 


Nea ging A amai 


LAHORE HIGH COURT. | 
MISCELLANEOUS CIVIL APpRaL No, 240 
oF 1929. 

(Orvin Appzat No 367 or 1929): 
May 31, 1929. 
Present: —Mr. Justice Zafar Ali. 
KARAM ELAHI AND ANOTHER-— 
PETITIONERS 
Versus 
, Musammat AMIR UN-NISA AND OTHERS 
' — RESPONDENTS. 

Civil Prosedure Code (Act V of:1908), O. XLI, r. 5, 
scope of—Stay of proceedings other than: execution 
proceedings—Preliminary decree appealed against ~ 
Stay of proceedings in trial Court. l 

Order XLI, r. 5, Oivil Procedure Code, is not 
confined to applications for stay of execution, The 
rule contemplates not only stay of execution but 
stay of other proceedings as well. i 

When a preliminary decreas is appealed against, 
further. proceedings should generally be stayed. 

Rup Narain v. Shibbu Mal (1) and Chhote Lal v. 
Sultan Singh (2), followed. 

_ Petition under O. XLI, r: 5, Oivil Pro- 
cedure Oode praying that the execution 
proceedings be stayed till the disposal of 


“ 


. the appeal noted above by the High Court. 


Original Suit No.75 of 1926, decided by 
the Subordinate Judge, First Olass; Lahore, 
on the 17th October, 19-8. 

Malik Muhammad Hussain, K. B. for 
the Petitioners. . 

Mr. H. C. Kumar, for the Respondents, 


ORDER.—The petitioners’ appeal 
against a preliminary decree having been 
admitted, he apples for stay of further 
‘proceedings in the trial Court, and this 
application of his is under O. XLI, r. 5, 
Civil Procedure Oode. Counsel for the reg- 
pondent contends that this application does 
not lie under O. XLI, r. 5 inasmuch as 
it is not an application for stay of execution 
proceedings. This contention is futile as 
r. § contemplates stay of execution as well 
as stay of other proceedings. Ses Mulla's 
Civil Procedure (ode, page 92l—para, 
headed— 

“Alterations in the rule” (1). In Rug 
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Narain v. Shibbu Mal (1) and Chhote Lal- v. 
Sultan Singh (2) it was held that when a 
preliminary decree is appealed against, 
further proceedings should generally be 
stayed. I, thereforé, grant this application 

and order stay. of further proceedings in the 
“ Court below. ; 

On behalf of the respondent en appli- 
cation has been put in for the appdintment 
of a Receiver. This will be sent to the 
Court below for proper orders after an 
‘enquiry provided that no such application 
has already been rejected by that Oourt. 

R. L. Application allowed, 


(1) 107 Ind. Cas. 486. 
(2) 111 Ind. Oas. 383; 29 P. L. R, 262. 
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LAHORE HIGH COURT. 
Szconp Orvin Arrasar No. 806 or 1925. 
May 23, 1929. 
Present:—Sir Shadi Lal, Kr., Chief. 
Justice, and Mr. Justice Hiltcn. 
Firm HANS RAJ-WALAITI RAM — 
PLAINTIFFS —APPRLLANTS 
VETSUS 
NATHU MAL AND CTRERS——DEFERDANTS 
. — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), D, XXVI, 
y. 12 (2)—Commissioner's report, value o-—~Parties’ 
right to prefer objections—Court’s duty to g-ve oppor- 
tunity to substantiate objections and to adjudicate 
` upon them. | í 

The proceedings and the report of a commissioner 
PPE to examine accounts are eviderce in the 
suit, 


his contention and it is the clear duty ofthe Court 
-to afford the parties a reasonable opportunity to 
produce evidence in support of their objections and 
then to come to an independent finding upon those 
objections. - |p. 491, col. LJ] ` 
Second appeal from a decree of the 
District Judge, Jullundur, dated she 10th 
January, 1925, affirming that of the Senior 
Subordinate Judge, Jullundur, dated th 
7th April. 1924, 4 
Lala Badri Das, R, B., for the Appel- 
lante. l 
Messrs. Jagan Nath Aggarwal end Hem 
"Raj Mahajan, for the Respondente. j 
' JUDGMENT, i 
Shadi Lal, C. J.—This seconc -appeal 
arises out of an action brought by the 
plaintiffs, Hans Raj-Walaiti Ram, against 
the defendants, Nathu Mal-Ramji Das, for 
tthe recovery of Rs. 4, 649-13 3 as the balance 
of the money due tothe formeron. the 
transactions entered into between tre par- 
ties. The defendants denied their liability to 
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but a party dissatisfied with the report isnot ‘ 
precluded from adducing. evidence in sipport of - 
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pay the amount, and claimed that they them- 
selves were entitled to recover Rs. 71-4-0 
from the plaintiffs. It appears that the 
plaintiffs had consigned to the defendants 
ninety bags of sugar and had debited the 
price of the goods to the latter. The 
defendants, however, urged that they were 
acting merely as brokera on behalfof a 


person called Harbans Rai, Beri and were ` 


not personally liable for the payment of the 
price, This was the main pointin con- 
troversy between the parties. | ; 

The Subordinate Judge appointed a com- 
missioner to examine the accounts, and in 
accordance with the report submitted by the 
latter, he gave judgment for Rs. 1,142-0-6, 
for. the plaintiffs. Being dissatisfied with 
the decree granted intheir favour, they 
preferred an appeal to the learned District 
Judge; and the main ground, upon which 
they ‘attacked the judgment of the trial 
Judge, was that he had “acted arbitrarily in 
not recording thestatements of the local 
commissioner and other witnesses sum- 
moned in support of the objections made to 
the report of the local commissioner.” The 
learned District Judge disposed of this 


commissioner unless evidence can 


adduced to show.that the local commis- , 


sioner has been guilty of partiality or _ 
corruption, about which there is no evidence / 


at all and the fact that. each party thinks it . 


has been hardly dealt with, is very strong 
evidence, in my opinion, that the conclu- 
sion arrived at by the local co: 
is accurate. ‘and I donot. think any. good 


‘commissioner 


| 
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purpose would be served by remanding this - 


case, which has been going on for several 
years, for this gentleman to beexamind in 
Court.” 

There can be no doubt that the plaintiffs 


pressed before the trial Judge that they. 
should be given an opportunity to sub-. 


stantiate their objections by examining the 
_ commissioner and other witnesses, but 
_ neither he nor the District Judge gave them 
, &n opportunity to show that the report of 
the commissioner was wrong and could not 
form the basis of an adjudication upon the 
dispute between the parties. It is true that 
as laid down by O. XXVI, r. 12 (2) of the 
Civil Procedure Ocde, the proceedings and 
the report of the commissioner appointed 
te examine accounts are evidencein the 
suit; but it isnowhere laiddown, and indeed 
it would be obviously absurd to suggest, 
‘that a party dissatisfied with the report is 
precluded from adducing evidence in sup- 
port of his contention. Noris there eny 


foundation for the view adopted by the © 


‘learned District Judge that the Court 
should accept the report of the Commis- 
sioner at ita face value and should 
refrain from adjudicating upon the objec- 
tions raisediby the parties, It was clearly 
the duty of the Court to afford the plaintifs 
a reasonable opportunity to produce evi- 
dence in support of their objections and 
‘then to come to an independent finding 
upon those objections. No such opportuni- 
ty was given by the lower Oourta, and the 
learned District Judge has simply en- 
dorsed the report of the Commissioner with- 
out adjudicating upon the merits of the 
objections, We are, therefore, constrained 
to set- aside the judgment of the District 
Judge and remitthe appeal to him for re- 
decision. 

I would, accordingly, accept the appeal 
and remand the case to the learned District 
Judge for redecision with reference to the 
foregoing re-marks. The Court-fee on the 
memorandum of appeal shall be refunded, 
and other costs shall abide the event. 

Hilton, J—I agree. l 

l Appeal accepted, 


R. L. Case remanded. 


r 


and pay nazrana in instalments 


‘were yet to be paid, Gopi 
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LAHORE HIGH COURT. 
First O1vin Appuan No, £733 or 1926. 
Eaa April 22; 1929. 
Present:—Mr. Justice Tek Ohand-and 
' Mr. Justice Agha Haidar. 
` WARYAM SINGH, AND oraers THROUGH 
MADAN SINGH Mukhtar-1-K has 
 —PLAINTIFFS— A PPELLANTS 
1eTSUs fo 
GOPI CHAND AND otHEgss—DsrenpDants 
— RESPONDENTS. 
Specific Relief Act (I of. 1877), s.15—Suit for 


specific performance—Relinguishment of part of claim 


after institution of suit, legality of. 

In asuit for specific performance it is open to 
the plaintiff to relinquish his claim to any part of 
the property in suit-on the conditions specified in 
s. 15 of the Specific Relief Act at any time before 


. the suit is finally decided. [p. 493, col. 2.1 


A and B agreed to sell 200 kanalsof land which 
belonged to A, B and C jointly. In a suit for specific 
performance of the contract, it was found that A and 
B hadno authority to sell C's land and the 
vendee stated at the time of argument that he was 


‘prepared to take {rds of the property in entire 


satisfaction of his claim : 
Held, that s. 15 of the Specific Relief Act applied 
and the vendee was entitled to get a conveyance of 


rds of the land agreed to be sold to him. [ibid;] 


of the 
Sheikhupura, 


First appeal from a decree 
Senior . Subordinate Judge, 
dated the 30th March, 1926, 

Messrs. Muhammad Akbar Khan," Badar- 
uddin and Feroze Din, for’ the Appellants. 

Messrs, Jagan Nath Aggarwal and Mehr 
Chand, for the Respondents. E 


. JUDGMENT. l 

Tek Chand, J.—The defendants, Gopi 
Ghand, Rattan Chand and Kishan Ohand, 
sons of Puran Chand were grantees of .five 
rectangles of land in the Upper Chenab 
Oanal Colony. Under the terms of the 
grant they had to fulfilcertain conditions 
pay before 
acquisition of ‘proprietary rights. On the 
23rd April, 1917 when some instalments 
hand and 
Rattan Chand executed an agreement in 
favour of Hira Singh, father of the plaint- 
iffs, contracting to sell 200 kanals of land 
In certain specified numbers “constituting 
one rectangle for Rs. 5,800. Out of’ the 
consideration Rs. 3,500 were paid in 
cash at the time of the ‘execution of the 
document: and the balance wasto be paid 
from time to time for 'filling up an old 
canal ‘and payment of instalments of 
nazrona into the Goverament Treasury, 
16 was further stipulated’ that after. acquir- 
ing the proprietary rights and after de- 
positing the instalments fixed by the 
Government the promisors will execute á 


\ 
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sale-deed in favour of the promisee. On 
the execution of this agreement. Hira 
Singh was putin possession of tke land 
agreed to be sold, aud since then he kas been 
carrying on cultivation and paying the 
land revenue. From time to time the 
promisors recelved money from him for 
payment of the mnazrama, and on the 
30th August, 1920, the proprietarr rights 
inthe five rectangles were conferred on 
them and Kishan Chand. On tkat date 
“the only part of consideration which re- 
‘mained unpaid was the small sum of 
“Rs. 219. On the 3rd September, 1920, 
Hira Singh sent a notice by registered 
post (Ex. P-12) to Gopi Chand end Rat- 
.tan Chand offering to pay Rs. 219 and 
asking them to have the sale deed sxecuted 
and registered. No reply havirg been 
received, Hira Singh sent by monsy order 
the remaining sum of Rs, 219 to Gopi 
Chand but he refused to accept is, and it 
was delivered back to Hira Singk on the 
16th February, 1921, (wrongly printed as 
16th March, 1921, at page 64 of the paper 
book). - Hira Singh died some time after, 
and his sons who had been in possession 
all along, applied for mutation being. effect- 
ed in their names as full ownars, The 
Assistant Collector sanctioned the mutation 
onthe z2nd July, 1923, but on appeal it 
was cancelled by the Collecto- on the 
9th October, 1923. 

On the bth November, 1923, the plaintiffs 
~ instituted the present suit agains; the two 
promisors, Gopi Oband and Rattan Chand, 
and their brother Kishan Chand, praying 
for specific performance of the agreement 
above-mentioned by “executing. complet- 
ing and registering” a formal sale- 
deed in their favour in . respect 
of the 260 kanals described therein. It wag 
further prayed that if for any reason 
one-third sharein the land belonging to 
Kishan Chand defendant No.3 could not 
be sold, the deficiency ,might be made good 
from the remaining land owned by defen- 
dants Nos. 1 and 2 in the five rectangles 
mentioned above, In the alternat.ve, a pray- 
er for a decree for Rs, 12,000 = damages 
. was also made. 

The defendants resisted the suit on 
various grounds pleading inter alia that 
the suit for specific performance was bar- 
red by time under Art, 113 of che Bimita- 
tion Act, that the property in question be- 
ing owned by three brothers, Gopi Chand, 
Rattan Ohand and Kishan Ohand, the 
first two had no right to agree to sell the 
whole of it, and that as Kishan Ohand did 
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not consent to transfer his share, the suit 
for specific performance must. fail in its 
entirety. Tothe alternative prayer made 
in the plaint, it was pleaded that it was not 


competent tothe Court to specifically en-' 


force the contract by granting to the 
plaintiffs a decree for possession of one- 
third of the land out of the share of defend- 
ants Nos.1 and2 inthe remaining land. 
The plaintiffs’ right to claim a decree for. 
damages was also denied, 

The trial Court found the issue as to 
limitation in favour of the plaintiffs, but 
holding, that defendants Nos. 1 and 2 
were not competent to transfer the share 
of defendant No. Sin the land in suit, it 
refused the prayer for specific ` perform- 
ance in respect of any part of it. It, 
however, passed a decree for refund of 
Rs. 5,581 against defendants Nos. 1 and 2, 
Both parties haye preferred appeals to this 
Qourt, the plaintiffs praying for a decree 
for specific performance of the agreement 
by sale of the whole of the land mentioned 
in the agreement or in the alternative, by 
sale of two-thirds of it without any fur- 
ther compensation, The defendants, on 


-the other hand, pray that the suit of the 


plaintifis should have been dismissed in its 
entirety. 

It is conceded by: the learned Counsel 
for the plaintifis that Kishan Chand, defend- 
‘ant No. 3, wasan ownerto the extent of 
one-third inthe land in dispute and that 
defendants Nos. 1 and2 could not sell his 
share without authority from him. Hehas 
failed to show that any such authority was 
given and admits that to this-extent _ the 
agreement to sell was unauthorised. On 
this admission Mr. Jagan Nath for the de- 
fendants sought to argue that the suit 
for specific performance must fail in its 
entirety as the defendants were members 
of a joint Hindu family and that none of 
them had aright to transfer even his own 
interest in it without family necessity, 
In their written statements the defendants 
did not, however, plead that they 
were members of a joint Hindu family, 
nor did they lead any evidence 
onthe point. Onthe other hand, it was 
admitted by Gopi Chandin his statement 
asa witness that the three brothers were 
messing separately and that there was no 
common “hoteh-pot”. The status of the 
defendants must, therefore, be taken to be 
that of tenants-in-common and not co- 
parcenérs, and thus defendants Nos. land 2 
could validly transfer theirttwo-thirds share 
in the land in dispute. 
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. Before deciding whether on this finding 
a decree for specific performance for the 
whole ora part of the contract should be 
passed in favour of the plaintiffs, itis 
necessary to determine whether the suit is 
within time. It is common ground be- 
tween the parties that the case is governed 
by Art. 113 ofthe’ Indian Limitation Act, 
which provides:a period of three years 
for suits of this nature from (a) the date 
fixed forthe performance of the contract, 
or (b) if no such date is fixed when the 
plaintiff has , notice that performance is 
refused. Itwasadmitted on behalf of the 
defendants that no definite date had been 
fixed in so many words in agreement, But 
it was contended that it was capable of 
ascertainment by application of the 
maximum certum est quod certum reddi 
potest andthat this date was the 30th 
August, 1920, when the proprietary rights 
were acquired by the defendants. It was 
accordingly urged that the suit which 
was brought more than three years after 
that date was time-barred. In my judgment 
this maxim cannot be invoked in reference 
tothe loosely worded document like the 
agreement in question in which promisor 
undertook to execute the sale-deed not 
on the happening of a particular event 
but afier payment of the last instalment 
in the Government Treasury and after the 


acquisition af proprietary rights—events | 


which, under the conditions of the grant, 

could not possibly have happened simultane- 

ously. The case does not, therefore, 

ar within the first part of column 3 of Art. 
13. 

In order to bring it within the second 
part of the aforesaid article, it is neces- 
sary to establish not only that the defend- 
ants refused to perform the contract but 
that the plaintiff had knowledge of such 
refusal more taan three years prior to 
thesuit. After carcfully examining the 
record and giving due weight to Mr. 
Jagan Nath’s arguments I am unabls to 
say that such knowledge has been proved. 
I am, therefore, of opinion that the plea 
of limitation fails and that the suit for 
specific performance was instituted within 
time. 

in the trial Court it was urged by the 
plaintiffs that the defendants Nos. 1 and 2 
having agreed: to sell. 200 kanals of specified 
land, but now having been proved to be 
the owners Of two-thirds ofit only, they 
must be required to make good the deficien- 
cy from the other land belonging to them 
in this village, This payer was not pressed 
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before us by the plaintiffs’ Counsel, and it is 
not necesssry to decide whether it could be 
made ina suit for specific perfomance. 
Before us the principal contention on 
behalf of the plaintiffs has been that this is 
a fit case in which, under s. 15 of the 
Specific Relief Act, the Court should direct 
the defendants Nos. 1 and 2, who.are tho 
party in default, to execute a sale deed in 
respect of their two-thirds share in the land 
in dispute, as the plaintiffs have already 
expressed their willingness to relinquish 
all claim to further performance, and all 
right to compensation either for the deficien- 
cy er for any lossor damage sustained by 
them through the default of the aforesaid 
defendants. In reply Mr. Jagan Nath 
contended that the plaintifs cannot 
have the benefit of this provision of the law 
as they did not make this prayer in the 
plaint or during the trial in the Court below. 
It appears, however, that an application to 


‘this effect was presented by the plaintiffs 


on the 25th February, 1926, before the trial 
Judge at the time of the ‘arguments, in 
which it was specifically stated that in the 
event of defendants Nos. 1 and 2 being held 
incompetent to sell the whole of the land in 
suit, “the plaintiffs would be content if a 
decree for specific: performance is passed in 
their favour for two-thirds” and in that 
case they would be prepared to give up all 
claim for further performance or to com- 
pensation forthe deficiency, This prayer 
was also repeated in the memorandum. of 
appeal presented in this Oourt. I cannot 
find anything in s. 15 of the Specific 
Relief Act or any other provision of the 
law, limiting action under s. 15 to any 
particular stage of the proceedings, It 
seems to me that it isopen to the plaintiff 
to relinquish his claim to any part of the 
property in suit onthe conditions specified 
ins, ld, at any time before the suit is 
finally decided by the Court of appeal, 
In the present case, the prayer appears to 
me to be perfectly just and reasonable and 
Ican see no valid reason to refuse to accede 
to it. The plaintiffs have actully per- 
formed the contract in the mainand have 
readiness and willing- 
ness to perform what still ramains to be 
done by them. They have paid the bulk 
of the consideration to the defendants, and 
it was with the money supplied by them 
that defendants Nos.1 and 2 were able to 
acquire the proprietary rights in the rec- 
tangles and "to fill up the old canal. The 
only part of the consideration which remain- 


-ed unpaid was Rs. 219 and this they 
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sent by monêy-order to the defendants 
Nos. 1 and2 who refused to accept it 
without any apparent reason. The plain- 
tiffs were put in possession of the property 
in 1917 and have been cultivating if since 
and paying the land revenue. In these 
circumstances there are no equities in 
favour of the defendants which would 
justify the refusal of equitable relief under 
s. 15 to them. 

I would, therefore, accept both appeals 
Nos. 1733 of 1926 and 1828 of 1926, set 
aside the decree of the Oourt below and in 
lieu thereof pass a decree for specific 
performance of the agreement dated the 
23rd April, 1917, in favour of the plaintiffs 
against the defendants Nos. land 2 in 
respect of two-thirds of the land described 
therein, on condition of the plaintiffs’ 
paying Rs. 219 to the defendants within 
three months from this date. It willbe 
noted in the decree that the plaintiffs have 
relinquished all rights for further perform- 
ance or compensation etc. to which they 
might have been entitled under the agree- 
ment against defendants Nos.l and 2. The 
suit is dismissed against defendant 
No. 3. 

Having regard to all the circumstances 
of the case I would leave the parties to 
bear their own costs throughout. 


Agha Haidar, J.—I agree. 


R.L. Appedls allowed. 


LAHORE HIGH COURT. 
MiISORLLANEOUS First CIVIL APPEAL No, 542 
or 1929. 

May 22,1929. | 
Present:—Mr. Justice Zafar Ali, 
HARI SINGH-—JUDGMENT. Destor— 
APPBLLANT 
. persus 7 
BULAQI MAL AND Sons—Decree-HoLpERs 
anp SARDARNI LAOHMI DEVI—J une- 
MENT-DEBTOR— RESPONDENTS. 
Civil Procedure Code (Act V 7 1908), s. 151—Exe 
. cution application dismissed in default—ustestoration 
=-Notice to judgment-debtor, necessity of—Appeal, 
competency of —Civil Procedure Code, whether exhaus- 
five—Inherent powers of Court. , ; 
An executing court has, inherent power to restore 
an application for execution dismissed ‘or default 
and when the judgment-debtor himself was not 
present on the date of dismissal, the application may 
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be restored without issuing notice to the judgment" 
debtor, [p. 495, col. 2.) ; 

Bholu v. Ram Lal (4), followed. 

Narayana Chettiar v. Muthu Chettiar (5), not fol- 
lowed. 

An order restoring an execution application 
dismissed for default under s. 151, Oivil Procedure 
Code, is not appealable. ip. 495, col. 2.] 

The Code of Civil Procedure is not exhaustive and 
therefore a Court may where circumstances: require 
it, act ex debito justitie and do what is necessary 
for the administration of justice. [tbid.] 

Durga Dihal Das v. Anoraji (1), Jogendra Chandra 
Sen v. Wazidunnissa Khatun (2), and Hukam Chand 
Boid v. Kamalanand Singh (8), referred. 


Miscellaneous firstappeal from an order 
of the Subordinate Judge, First Class, 
Lahore, dated the llth February, 1929. 

Mr. Gobind Das Bhagat, for the Appellant. 

Mr. J. N. Aggarwal, for the Respondents. 

dUDGMENT.—The questions of law 
that arise for determination in this Miscel- 
laneous Civil Appeal are. :— 

(1) Has the Executing Oourt an inherent 
power to restorean application for execution 
dismissed for default ? 

(2) If so, can the Court restore it without 
notice to the judgment-debtor where he too 
was absent when the application was dis- 
missed for default ? 

(3) Is the order of restoration thus made 
appealable? 

The facts are briefly these: An appli- 
cation for the execution ofa money-decreea 
having been received on transfer in the 
Court of Lala Diwan Chand, Subordinate 
Judge, Lahore, he issued notice to the 
decree-holder as well as to the judgment- 
debtors requiring them to attend his Court 
on the 12th October, 1928. The notice to 
judgment-debtors was returned unserved and 
the decree-holder, though served was not 
present whenthe application was called on 
for hearing on the 12th October at4 r. x, 
The Subordinate Judge dismisse”% the 
application for default, but as he was leaving 
the Court room the ‘decree-holder arrived. 
Having regard to this fact and the 
circumstance that the desree-holder had | 
attended his Court that very day in connec- 
tion with one or two other cases, the Sub- 
ordinate Judge restored the case on the 
decree-holder's application presented the 
next day. No notice was given to the 
judgment-debtors of the application for 
restoration. They contended that the Court 
had no power to restore the case and that, 
in any case, the order of restoration was 
illegal and not binding on them as it 
had been passed without notite to them. 

It is conceded that all the provisions 
relating to execution of decrees are embodi- 
ed in O, XXI of the Civil Procedure Code 
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“but that there is no rulé in the said Order 


empowering the Executing Court to dismiss. 
an application for Execution: merely on the - 


ground of the decree-holder’s default or to 


restore an application thus dismissed., 


There is only one rule 4. e. r.57 which 
provides for dismissal and thislays down 
that “where any property has been attached 
in execution of a decree but by reason of 


the decree-holder’s default the Oourt is | 


-unable to proceed further with the appli- 
cation for execution, if shall either dismiss 


“the application or for any sufficient reason | 


adjourn the proceedings to a further dats.” 


In the present case, the stage for proceed-. 
ing further with the application for execu-. 


tion had not yet arrived and the date was 
only for the attendance of the parties, If the 
decree-holder had appeared in time on that 
date an adjournment must have been made 
for fresh notice to the judgment-debtors. 
The ground for dismissal, therefore, was 
‘the decree-holder’s default and not that 
the Court was unable to proceed further 
: with the execution on account of his default. 


But it is contended that the order of 


dismissal in the present case was made 
under r. 57 inasmuch as the dismissal was, 
as stated in the order for “non-prosecution”’ 
(adam pairvi) and not for “non-appearance”’ 
(“adam hazrt’’) of thedecree-holder. But the 
vernacular phrases “adam pairvi” and“adam 
hazrw” are interchangeable conveying thé 
samemeaning as the English word “defauli” 
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even without .any express provision of 
law to that effect, is competent to dismiss 
an application for execution for default, 
the power to restore that application must 
also exist though not expressly conferred. 
Thus an inherent power to restore must 


‘co-exist with the power to dismiss and 


where either has not been specifically con- 
ferred it must be presumed to exist by 
virtue of the principle enunciated ins, 151 
of the Oivil Procedure Oode. 


As pointed out in Durga Dihal Das v. 
Anorajt (|) and Jogendra Chandra Sen v. 
Wazidunnissa Khatun (2) the Oode of 
Civil Procedure is not exhaustive and 
this being so the Court may where 


‘circumstances require it act ex debito 


- “adam parwi” or “non-prosecution”'is not ne- | 


cessarily the natural consequence of “adam 
: hazrw” or “absence,” In the present case it 
was merely the presence of the decree-holder 
that was required in response to the notice 
sent to him and if he failed to respond, his 


application for execution: was as stated . 


in the order, dismissed merely for default 
and not because the Court was unableio 
proceed further with it by reason of his 
default. 


Rule 57 not being applicablé and there 
being no other rule empowering dismissal 
for default the order was ultra vires ifthe 
Court had no inherent power to dismiss 
for default. Without such power the Court 
would be reduced toa helpless position, 
and it was not contended that the Bxecui- 
ing Oourt had no inherent 
dismiss for default where r, 57 was not 
applicable. a 


When once it is conceded that the Oourt, | 


justitiœ and do what is necessary for the 
administration of justice [see Hukum 
Chand Boid v. Kamalanand Singh (3)), 


As.the order of dismissal as well as 
that of restoration was made as shown 
above in the exercise of the inherent 
power of the Oourt the latter order cannot 
be said to have been made on review. 
This being so, notice to the judgment- 
debtors was not necessary and the order 
was legal and binding on them, though 
it had been passed without notice to them. 
It may be observed in this connection: that 


.‘where a suit or appeal is dismissed for 


default in the absence of both parties 
notice to the defendant or respondent of 
the application for restoration is not pro- 
vided for. But such notice is expressly, pro. 
vided for where the dismissal should have 
been ordered in the presence of the 
defendant or respondent, On the analogy 
of this procedure relating to suits “and 
appeals it may safely be inferred that where 
an application for execution is dismissed 
for default in the absence of the judgment- 
debtor if can be restored without notice 
to him, In the present case the judgment- 
debtors had not even been served with the 
notice of the date fixed for their attendance 
in the Court of the Subordinate Judge at 
Lahore. They were, therefore, not entitled 
to receive notice of the decree-holder’s 
application for restoration, 


_ ‘All that has been said above is in. accord- 
` ance with the decision of a Division Bench 
power to. nr 4 


(1) 17, A. 99; A. W. N, (1894) 199, 
-- (2) 34 Q. 8860; 11 O. W.N. 856, ” 
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of this Court in Bholu v. Ram Lal (4), bu 
that judgment was dissented rom in 
Narayana Chettiar v. Muthu Che-tiar (5), 
whereit was held (1) that the executing 
court had no jurisdiction to azt under 

. 8. 151 of the Act and restore the application 
for exeeution to its file and (2) that the 
order of restoration passed without notice 
was not merely irregular but illegal, 
-According tothe above view of ths learned 
Judges of the Madras High Court a decree- 

‘ holder whose application for execution has 
been dismissed for default has no remedy 
but by a second application for execution, 
but they do not say whether the executing 
court is competent to dismiss an appli- 
cation for execution only for default, 


As regards the 3rd question, 15 is clear 
that the order being under s. 161 is not 
appealable. 


In view of what has been stated above I 
dismiss this appeal with costs. 


R. L. Appeal dismissed. 


og 60 Ind. Oas. 720; 2 Lah. 66; 3U. P. L. R. (Lah.) 


a 97 Ind. Cas. 1008; 50 M. 67;51 M. L. J. 219; 
(1926) M. W. N. 890; A.L R. 1926 Mad, 980. ` 


LAHORE HIGH COURT. 
MISOELLANROUS First OivIL APPEAL 
No. 2221 op 1928. 

April 22, 1929. 


Present :-—Mr. Justice Johnstone. 
BIHARI LAL—Oreprror—APPBLLANT 
VETSUS 

ABDUL KHALIQ—(UnNso.vint) AND 
OTHRRS—~ RESPONDENTS. 
Insolvency—Assignment of debt by creditor with- 
out consideration—Assignee’s right to be placed on 
creditors’ schedule. 
debt due br 


An assignee of a an insol- 


vent is entitled to be placed on ‘the schedule . 


of creditors irrespective of whether there was con- 
sideration for the assignment or not. - 

Baldeo Sahat v. Behari Lal (1) and arigal Prisad 
V, Nabi Bakhsh (2), referred fo.. 
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Miscellaneous first appeal from an order 
of the District Judge, Attock at Campbel . < 
pur, dated the 2nd July, 1928. 

Mr. Shamair Chand, for the Appellant. 

Mr. C. L Gulati, for the Respondents. 

J UDGMENT.—The facts of this case 
are simple. The respondent Abdul Khaliq 
sold some property to Jiwan Das for — 
Rs. 4,000, with the usual indemnity clause 
regarding flaw of title. There wasa flaw 
and Jiwan Das lost the land, receiving 
only Rs. 600 -Thus Jiwan Das had a valid 
claim, as the learned District Judge has 
held, ‘tor Rs 3,400, Abdul Khaliq became 
insolvent in 1917. 

According to the appellant, Behari Lal, 
the creditor Jiwan Das assigned tohim the 
debt in consideration for asum of Rs, 2,125, 
which was due from Jiwan Das to him on 
promissory notes. Eventually in January 
i928, Bihari Lal applied to have bis name 
placed on the schedule of creditors. Jiwan 
Das admitted the assignment and, as I 
have said the learned District Judge held 
the claim of Jiwan Das to be valid. He 
has, however, commented on the assign- 
ment and held it to be bogus. 

Now, provided that the assignment was 
admitted by Jiwan Das, as it was, the 
question of consideratien did not arise as 
between Bihari Lal and the insolvent. 
Jiwan Das might equally well have gifted 
the- debt to Bihari Lal and yet the latter 
would have a valid claim. The principle 
is laid down in Baldeo Sahai v. Behari Lal 
(1) and in Mangal Prasad v. Nabi Bakhsh 
(2). The Counsel for the respondent, who 
is the insolvent himself, has not seriously 
contested the appeal. I accept the appeal 
and direct that the appellant be entered 
in the schedule of creditors with the amount 
of Rs. 3,400 opposite his name. I pass 
no order as to costs. The. Oourt below 
should take steps to bring the insolvency 
proceedings to a peed termination. 


R, L. Appeal allowed. 


(1) 27 Ind. Cas. 609; 37 A. 99; 13 A. L. J. 19, 
(2) 43 Ind. Cas. 74. 
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ALLAHABAD HIGH COURT. 
First O1rvin Apprat No. 29 or 1926. 
mo May &, 1929. 
Present:—Mr. Justice Banerji and 
Mr. Justice King. 
Seth RAM SARUP alias DEOKI NANDAN 
—PLaINTIFF—APPELLANT | | 
` . versus 
KANHAIYA LAL—Derenpant— 
RESPONDENT. 

Civil. Procedure Code (Act V of 1908), s. 11, Expl. 
IV—Res judicata—Power of Court to allow party 
to raise new plea after remand, 

In a suit for accounts a preliminary decree was 
passed but this decree was set aside and the case 
was remanded in appeal under O. XLI, r. 23, Civil 
Procedure Code. The case was decided again by the 
Court of first instance and when the matter came 
before the Appellate Court for the second, time the 
plaintiff raised a point of res judicata from facts 
which were . apparent on the record. It was con- 
tended relying on the analogy of Expl. IV to gg. 11, 
Givil Procedure Code, that as the plaintiff had not 
raised the question before the trial Court after 
remand or when the case was before the Appellate 
Court on the previous occasion, he could not be 
allowed to raise it : 

Held, that the Court was not prevented by any 
rule of law from allowing the plaintiff to raise 


the point of res judicata at that stage. [p. 498, col. 
9 


First appeal from a decree of the Sub- 
ordinate Judge, Muzaffarnagar, dated the 
21st of September, 1325. 


Dr. K.N, Katju, for the Appellant. 

Messrs. Iqbal Ahmad and R., C. Ghatak, 
for the Respondent. à 

- 537 

JUDGMENT.—This is a plaintiff's 
appeal in a suit against his’ commission 
agent praying for rendition of accounts for 
the Sambat years 1973 to 1975 and for a 
decree for Rs, 8,000 or whatever additicnal 
amount may be found due to the plaintiff 
by the defendant. The plaintiff ig the 
proprietor of the firm, Lachhman Das- 
Bhojraj at Jalaun, and the defendant 
Kanhaiya Lal is the proprietor of the firm 
Kanhaiya Lal-Baijnath at Shamli in the 
District of Muzaffarnagar. 
case is that there were transactions of pur- 
chase and sale of wheat and the rasult 
of an accounting on the 13th of October, 
1918, was that a sum of Rs. 6,838-12-6 
was found to the credit of the plaintiff, 
The defendant pleaded that no money was 
due to the plaintiff. His case was that 
the plaintiff entered into certain transec- 
tions with his shop at Jalalabad and 
Snamli and on an account of all the transac- 
tions having been settled it was found 
thata sim of Rs, 5,260 was due to the da- 
fendant by the plaintiff, The Subordinate 
Judge holding that the defendant admitted 
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the agency passed 4 preliminary decree on 
‘the 6th of January, 1922. There was an 
appeal to this’ Court ‘and on the 20th of 
January, 1925, ‘the defendant's appeal was 
‘allowed, the decree of the Subordinate 
Judge setaside and the case remanded to 
‘the Court below with certain directions. It 
‘is admitted by the learned Advocate for the 
respondent that the remand was one under 
the provisions of r, 23 of O. XLI of the 
Code of Civil Procedure. The case having 
gone back to the Oourt of the Subordinate ~ 
Judge of Muzaffarnagar, the learned Sub- 
ordinate Judge recorded the statement of 
the parties and framed issues. It was. 
admitted before him that upto the 13th 
of October, 1918, Rs, 6,838-12-6 was due 
to the plaintiff from the defendant on 
account of profits of khatti transactions at 
Shamli. The defendant's case was that 
the plaintiff purchased some other khattis 
at Jalalabad and some grain at Baraut 
and got the payment made for them by 
the defendant and finally there was a 
balance of a large sum of money in favour 
of the defendant’s firm. The learned Sub-. 
‘ordinate Judge states in the judgment at 
page 20:— 

“I examined the parties and find that 
the only points on which they are at differ- 
ence are about this alleged’ settlement of 
account, about thefact whether the plaint-. 
if entered into any transactions at, 
Jalalabad and Baraut through the defend- 
ant and the. defendant had to pay anything . 
on the plaintiff's account about these transac- 
tions”. 

The points, therefore, that he had to 
decide were whether the plaintiff entered 
into the Jalalabad transactions and the 
Baraut transactions and whether the des 
fendant had to pay anything on account of 
the plaintiff for these transactions. 

The learned: Subordinate Judge framed 
the following issues : 

“(1) Had Fakir Ohand and Munshi Lal 
any authority on behalf’ of the plaintiff to 
settle accounts with the defendant, 

and (2) If so, did those persons actually 
settle the account with the defendant and 
strike balance of Rs. 5,260 in favour of the 
defendant and can the plaintiff, therefore,. 
not now call upon the defendant to render 
an account” ? 

He has found that the defendant had 
proved thatthe plaintiff entered into the’ 
Jalalabad and Baraut transactions aad that 
a sum oi Rs. 5,260 was the balance found 
due to the defeadant on an account bein g 
settled by Fakir Ohand and Munshi Lal wh Q 
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had authority om behalf of the plairtiff to 
‘settle account with the defendant He, 
therefore, dismissed the suit. 

The plaintiffs have come up in eppeal 

before us and it is contended by the 
jearned Advocate for the appellant that the 
plaintiff never authorised the sales and 
‘purchases of wheat at Jalalabad and Earaut, 
that the plaintiff never entered into. any 
business transaction at Jalalabad and that 
the finding in Suit No. 48 of 192) that 
there was no such transaction was Tes 
‘qudicata and could not be gone into in this 
case. It was further submitted that,as a 
matter of fact, there was no settlement as 
alleged in para. 23 of the written statement. 
- The first point which we have to decide 
is whether the decree and the fincing of 
the Subordinate. Judge in Suit No. 48 of 
1920 bars the trial of the question in the 
present suit. 
_ In para. 11 of the plaint the plairtiff re- 
ferred to the suit and stated that tne de- 
fendant had broughta false suit. In para. 24 
of the written statement we have the de- 
fendant’'s version about the suit, It was 
admitted that the plaintiff in that suit 
had denied having entered in any transac- 
tion but asKanhaiya Lal had left tha case 
to be decided on the oath of the plaintiff 
the plaintiff fook the oath and the claim 
‘was dismissed. 

To enable us to see whether there was the 
alleged settlement we have to decide whe- 
ther the Jalalabad, Shamli and Baraut 
transactions did or did not take place. 
We have come to the conclusion that the 
-finding arrived - at in that suit that Ram 
Sarup had not entered into those. iransac- 
tions at Jalalabad cannot now be agitated 
in this suit. | f l 

It is contended by the learned Advocate 
for the respondent that as the plaintiff had 
not raised the qvestion of res judzcata be- 
fore the Subordinate Judge at the trial of 
the suit after remand hecannot now be 
permitted to raise the point, specially as 
-the point was never urged when the.case 
was before this Courtin appeal (E. A. No. 
120 of 1922), It wassaid that the jadgment 
in that case directed an enquiry to be 
made whether there was the settlsment as 
alleged in para 23 and the point not hav- 
ing been raised either in the High Court 
or before the Subordinate Judge on the 
analogy of Expl. IVto s. lı of the 
Qode of Civil Procedure the present appeal 
îs barred. We cannot accept the conten- 
tion, All the facts necessary for determin- 
ing the point were before the Court and 
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the parties had admitted the fact of th® 
suit and the plaint and the necessary 
papers are before the Oourt. We cannot 
accept. the contention ofthe learned Advo- 
cate that permitting the plaintiff to plead 
res judicata would be going behind the 
judgment of this Court in F. A. 120 of 
1922. The order of remand was clearly 
an order under r. 23 of ‘0. XLI, and the 
decree which follows the judgment says 
as follows :— l l 

“It is ordered.........that the case be and . 
it hereby is sent back to the Court of the 
said Subordinate Judge with directions 
to summon the parties before it and to 
strike careful and considered issues so 
that the merits of the case may be gone 
into from the points of view of para. 23 
of the written statement, para: 6° of the 
plaint, and any other matters which to the 
Court examining the pleadings may seem 
relevant and proper.” P 

It is impossible to hold that the order 
of remand in any way prevented tbe Court 
below or prevents us from holding that 
the- point of res judicata had not been pro- 
perly raised and that we are in any way go- 
ing behind the order passed in F. A No. 120 
of 1922 remanding the case. In support of 
the contention of the learned Advocate 
that Expl. IV tos. ll preventas our going 
into the question of res judicata, -reference 
was madetothe case of Ram -Kishun-v. 
Lalta Singh (1), and to the cases of Raja of 
Ramnad v. Velusami Tevar. (2), George 
Henry Hook v. Administrator-General of 
Bengal (3). These cases do not, in our 
opinion, in any way apply to the facts of 
the present case and are not of any help 
to us in deciding. the question of res 
judicata, ; 

It was further contended by the learned 
Advocate for’ the respondent that the 
previous suit was for recovery of money 
on account of dealings between 23rd Decem- 


< ber, 1918, and 2nd April, 1919, and as the 


plaintiff's suit related to transacticns prior 
to this date the finding could not amount 
to res judicata. It was further contended 
that at the most the judgment- shows that 


(1) 112 Ind. Cas. 534; 26 A. L. J. 1160; A. I. R. 1928 
All, 527; 51 A. 346. , | 
- (2) 59 Ind. Cas. 880; 48 I. A. 45; 19 A. D. J. 168; 
40 M. L. J. 197; 13 L. W. 290; (1921) M. W. N. 51; 33 
G L. J. 218; 25 O, W. N. 581; 23 Bom. L. R. 701; 29 
M. L: T. 345 (P. O.). : 

(3) 60 Ind. Cas 631; 48 I. A. 187; 19 A. L. J. 366; 
40 M.'L. J, 423: 29 M. L. T. 336; (1921) M. W. N. 
313; 33 0; L. J. 405; 3 U, P. L. R. (P. ©.) 17; 23 
Bom. L, R. 648; 25 O. W. N. 915; 14 L. W. 221; 48 
Q. 499 (P, Q), ; 
| 
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nothing was due on the transactions be- 
tween the 23rd December, 1918 and 2nd April, 
1919, but thet did not show that there was 
anything due to the plaintif. We are 
unable to follow this argument. 

It was further submitted that there were 
insufficient materials on the record io find 
that the decision of the previous case 
. amounted to res judicata and that the two 
suits were not between the same parties. 
We findfrom the statement of the defend- 
ant printed at page 14 that he stated that 
. he had sued for Jalalabad shop in the 
name of Kanhaiya Lal-Balchand and for 
the Baraut shopinthenameof Kanhaiya 
Lil-Baijnath. No question arises as re- 
gards the transaction relating to the Baraut 
shop asthat suit was instituted after the 
institution of the present suit in the Court 
of the Munsif of Kairana. 

The next question for determination is 
whether, asa matter of fact there was a 
settlement as alleged in para. 23 of the 
written statement. The learned Subordinate 
Judge has found that there was such a 
settlement. i 

[Their Lordships came to the conclusion 
‘that there was no settlemént of account 
binding on the plaintiff and continued]: ` 

There remains the question of the tran- 
sactions entered into by the defendant 
Kanhaiya Lal at Baraut. It appears to.us 
that the plaintiff cannot get behind these 
transactions by urging that Fakir Ohand 


and others had no legal authority to act on. 


his behalf. The defendants have,in our 
opinion, given sufficient evidence for us to 
hold that they honestly believed thet the 
plaintiff had authorised bis own relations 
to enter into. transcations relating to 
Shamli. Fakir Ohand is the natural father 
and the other persons who entered into 
the contract on behalf ofthe plaintiff were 
admittedly his natural relations, and al- 


though they might legally not have any 


right to enter into a settlement of account 
under their authority as general attorneys 
they certainly could act as agents for 
particular transactions which in our opinion 
they. did with either the implied or express 
authority from the plaintiff and the plaintiff 
is bound to pay the defendant the sums on 
account of the Baraut transactions. 

The learned Advocate for the appellant 
suggested that we might pass a preliminary 
decree. and when the final accounts are 
adjusted the defendant’s claim for the 
Baraut transactions should not be set up 
as a set-off against the plaintifi’s claim, We 
do not propose to.pasa & preliminary daere 
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in the case. The litigation has.lasted for 
-eightä years and we think there are suffi- 
cient materials on the record of this case to 
pass a final judgment between the parties’ 
The defendant being admittedly a commis- 
sion agent of the plaintif no question of 
set-aff arises. The money which remains 
in the hands of the defendant after all the 
transactions are taken ,into account the 
defendant is bound to pay back to the plaint- 
iff. Admittedly onthe 13th October, 1918, 
the sum of Rs. 6,838 was due to the plaint- 
ifs from the defendants, In the plaint in 
Suit No. 48 of 1920, para, 12 at page 
71, it was admitted that Ram Sarup had 
paid a sum of Rs. 5, 438 to the plaintiffs, 
that is, the Firm Kanhaiya Lal-Balehand, 
through the shop of Kanhaiya Lal-Baij- 
Nath (tke defendants in this case), The 
defendants must, therefore, pay back to the 
plaintifs the sum of Rs.'5, 438 as they 
admittedly had that sum in their hands 
which they allege they had transferred to 
their other firm. As regards the rest of the 
plaintiffs’ claim we think that the plaintiffs 
have failed to show that the defendants’ had 
anything more than Rs. 5, 438 in their hands; 
They are, therefore, entitled to a decree for 
that sum. We allow the appeal, set aside 
the decree of the Court below and deeree 
the plaintiffs’ claim for Rs. E, 438 with in- 
terest at the rate of 6 per cent. from thel3th 
of October, 1918, to the date of payment. 
Parties will pay and receive costsin both | 
the Courts in proportion to failure and 
success. °©- - ° : 


A = Appeal allowed, 












ALLAHABAD HIGH COURT. 
SECOND U1vIL APPEAL No. 2163 or 1927. 
May 14, 1929, 

Present:—Mr. Justice Niamatullah, 
GAJRAM SINGH AND ANOTAER— 

EPLAINTIFF8— APPELLANTS - of 

Versus oe 

BALWANT SINGH AND anotuaa—~ 

_DEFENDANTS—-RESPONDENTS ” : 

Agra Tenancy Act (II of 1901), ss. 164, 165-—Sui 
for projits against co-sharer—Defendant, when liable 
for plaintiff's share of profitsion entire rental, 
In a suit for accounts under s.165,.Agra Tenanci 
Act against a co-sharer who has collected the ren 

the latter cannot be made liable to pay profits 
what he might have collected by exercise of d 

diligence, TE 

“But, it is open to the Court to infer frem 

circumstances of thé caso thet the. defen f 


\ 


+ 
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infact, collect the entire rental and make him 
liable for the plaintiff's share of the gross renfal. 
Abdul Rashid v. Abdul Latif (1), distinguished. 


Second appeal from a decree of the 
District Judge, Moradabad, dated the 6th of 
July, 1927. 

Mr. Zehur Ahmad Naqvi for Mr. 
Mukhtar Ahmad, for the Appellants. 

Mr, Shabd Saran, for the Respondente. 


JUDGMENT.—Parties are co-sharers 
in a certain mahal, neither ofthem being 
the lambardar. The plaintifis-responcents 
brought the suit, out of which this appeal 
has arisen, for settlement of account vander 
s. 165, Agra Tenancy Act, IT of 1901. They 
claimed profits to the extent of shbeir 
share out of the entire rental of the 
mahal... The defendants contested their 
liability to pay the amount claimed 
by the plaintiffs, and pleaded that the 
collections fell short by a considerable 
amount. The Courts below have awerded 
profits to the plaintiffs, as claimed by them, 
on the entire rental, making allowance for 
Government revenue and _ incidzntal 
charges. The defendants appeal, 

It is contended on behalf of the appel- 
lants that there is an essential distinction 
between a suit againsta lanibardar under 
s. 164 and one for settlement of account 
against an ordinary co-sharer whc has 
made collections under s. 165 of the same 
Act. In theformer case there is a statutory 
provision making the lambardar liabls not 
only for the profits actually collectei but 
also for those which he could have collacted 
by the exercise of due diligence. A ce- 
sharer who has made collections in a 
particular year is not liable to pay 
profits on what he might have collected 
by exercise of due diligence, there being, 
in his case, no duty enjoined by law to 
make collectione. If the judgment bf the 


- Courts below rested on the ground that 


it was the defendants’ duty to make 
collections of the entire rental and they 
failed to discharge their duty, this argument 
might have been entitled to weigh:; but 


_as I read the judgment ofthe lower Ap- 


pellate Court, it proceedson the inference 
that the defendants did, in fact, collect 
the entire rental but fraudulently conzealed 


. theircollections so as to deprive the plaint~' 
, iffs, 


their co-sharers, of their full share 
of the profits. The defendants were zalled 
gon: to produce the accounts of their 
boligetions} but they failed to do s3. The 
jJowetAppellate Court has inferred that, 
4 the ‘accounts had been producec they 
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would have been against the defendants. 
It was quite permissible for the lower 
Appellate Court to base its finding of fact 
on the inference to be drawn from the 
failure of the defendants to produce the 
accounts. 

Reference has been made to Abdul 
Rashid v. Abdul Latif (1),in whichit has 
been held that in a suit under s. 165 of 
the Agra Tenancy Act only the actual - 
collections made by the defendant ought 
to be taken into account in determining 
the amount of profits due. That was a 
case in which profits were claimed on 
gross rental not on the ground that the. 
defendant had made full collections, but 
on the ground that the rent left uncollected 
would have been collected but for the 
groes negligence of the defendant. In. 
the case before me the decree of the 
lower Appellate Court is based on the: 
finding that the entire rental has 
been collected, and if this finding can 
stand—and I am of opinion it must stand. 
in second appeal—the decree of the lower 
Appellate Court is clearly right, ; 
`. In the view of the case that I have 
taken, this appeal has no force, It is accord-. 
ingly dismissed with costs. 

A. i Appeal dismissed. 
(1) 5 A. L, J. 117;-A. W, N. (1898) 98. 





ALLAHABAD HIGH COURT, 
ExrourTion SEGOND CIVIL APPEAL No, 1336 
oF 1928. 

- February 22, 1929. 
Present :—Mr. Justice Dalal. 
MAKHAN LAL—DROREE-HOLDER— |” 
APPELLANT 
versUs, 


NARAIN DAS—SUREIY AND aNuTskER 


_ —J UD@MENT-DEBTOR—RESPONDENTS.j— | 

Civil Procedure Code (Act V of 1908), 3.55 (4)— 
Arrest of judgment-debtor—Release on security— 
Failure of yudgment-debtor to apply for insolvency 
within ene month—Court, whether bound to proceed 
against surety—Discretion of Court to discharge 
surety and send judgment-debtor to jail. 

Where a person has become a surety fora judg- 
ment-debtor under the provisions of s. 55 (4), Oivil, 
Procedure Oode, and the judgment-debtor fails to 
apply for insolvency within the- period of one 
month, the Court has an option to take out execu- 
tion against the surety or to commit the judgment- 
debtor to the civil prison in execution of the decree. 
The decree-holder has no right to compel the 
Court to proceed against the surety. 

Muthyala Venkobanna v. Firm of Myachand- 
Venichand (1) and Makanji Mavji v, Bhukhan Das | 
Nagardas 2) distinguished. 
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Execution second appeal from a decree of 
the District Judge, Jhansi, dated the 23rd 
of April, 1928. 

Mr. H. C. Mukerji, for the Appellant, 

Dr. N. C. Vaish, for the Respondents. 

JUDGMENT.—The question in dis- 
pute relates to execution sought by the 
decree-holder against a surety who became 
‘agurety under the provisions of s. 55 (4) 
of the Oode of Oivil Procedure. On the 
29th of March, 1927, the judgmeni-debtor, 
Bindraban, was produced before the Execu- 
tion Court under arrest and he was re- 
‘leased on Narain Das standing surety for 
him according to Statute (1) that the judg- 


ment-debtor will apply to the Insolvency | 


Court within one month of the date of 
release and (2) that the judgment-debtor 
will appear when called upon to do so. 
The lower Appellate Court has suggested 
that the vernacular security bond is not in 
these terms, but that is not a point for 
consideration because the surety ought to 
have known the law and what he contract- 
ed for under the law. Application for in- 
solvency was not made within one month 
and so there certainly was default. It was 
represented on behalf of the respondent 


surety that the Court had extended time. 


for making this application. There was no 
such extension of time; it is true that the 
judgment-debtor appealed from the decree 
and execution was stayed from time to time, 
but this order of the Appellate Oourt did 
not extend the time fixed to apply for 
insolvency. It appears that when the appeal 
was finally dismissed, the Execution Oourt 
ofitsown motion, on the llth of August, 
"1927, issued.a notice to the surety to pro- 
duce the judgment-debtor on the 25th of 
August, 1927, The surety mistook this date 
for 29th and this mistake is accepted by 
the lower Appellate Court. The 29th of 
August being a holiday, the surety pro- 
duced the judgment-debtor in Court on 
the Ist of September, 1927, On that date 
the decree-holder applied that his decree 
may be executed against the surety (1) 
because an application for insolvency was 
not made within’ one month of the 29th 
. March, 1927, and (2) because the judgment- 
debtor was not produced on the 25th of 
August. The non-production of ths judg- 
ment-debtor has been explained and the 
explanation,accepted by the lower Appel- 
late Court. Such non-production, there- 
fore, did not amount to a breach of the 
surety bond. There was, however, a breach 
as already stated, on the failure of the judg- 

ment-debtor to apply for insolvency within 
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one month of the date of the judgment< 
debtor's release and the decree would hava 
been capable of- execution against the 
suraty, if the option lay with -the deeree- 
holder and not the Court whether to take 
out execution against the surety or to com- 
mit the judgment-debtor to the civil prison 
in execution of the decree. The Counsel for 
the decree-holder-appellant quoted 8 ruling 
of the Madras High Court; Muthyala Ven- 
kobanna v. -Firm. of Myachand-Venichand 
(1). There isa still earlier judgment of a 
Bench of two Judges of the Bombay High 
Court of 1924, in the case of Makanji Mavji 
v. Bhukhan Das Nagardas (2), in which it 
was held that on the judgment-debtor 
failing to apply for insolvency within one 
month of his release, the surety may be 
called upon to pay the amount of the dec- 
ree. Neither judgment, however, decides 
the question whether the option lay with 
the Court or with the decree-holder. In 
both cases the trial Court had exercised its 
option against the surety and the High 
Court held that such option was within the 
authority of the trial Court to exercise. 
The point was not raised whether a decree- 
holder can compel the Court to exercise 
option ina particular manner. The words 
of Statute are that “on default the Court 
may either direct the security to be realised 
or commit him (i. e., the judgment-debtor) 
to the civil prison in execution of the dec- 
ree.” - The language leaves no doubt that 
the option lies with the Court executing 
the decree and not with the decree-holder. 
In the present case the Court started pro- 
ceedings against the judgment-debtor, re- 
quired his presence in Court and did not 
proceed in execution against the surety. 


- After hearing arguments the Oourt dis- 


charged the surety and directed the 
decree-holder to take action against the 
judgment-debtor, who was at the moment 
present in Court. The Court not having 
proceeded against the surety and having 
proceeded against the judgment-debtor, 
decree-holderis not permitted by Statute 


- to proceed against the surety. 


This appeal is dismissed with costs. 

A. Appeal dismissed. 
(1) 86 Ind. Cas. 304; A. I. R. 1926 Mad. 286, 

(2) 86 Ind. Cas. 257; 48 B. 500; 26 Bom. L. R. 415; 
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ALLAHABAD HIGH COURT. 
Second O1vin APPRAL No, 940 or 1927. 
January 30, 1929. 

Present:—Mr, Justice Dalal. 
ZORAWAR SINGH AND anoTHER— 
DrEFenDANTS—APPELLANTS 
1e7TSUus 
DIP CHAND —Puarntirr AND GOPI 
AND ANOTHER— DEFENDANTS- 


_ RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 144 
~-Specific Relief Act (I of 1877), s. 42—Swit for 
declaration—Repeated causes of action—Fresh right 
to sue—‘Further relief, meaning of—Suit for de- 
claration of status as mortgagor without prayer for 
redemption, competency of ~Adverse possession—Entry 
of widows name in village vaper, whether starts 
‘adverse possession. 

A and B two brothers, mortgaged certain property. 
to the defendants’ father. In January, 1919, B's 
widow sold half ofthe equity of redemption to C. 
The defendants’ father sued for pre-emption 02 the 
sale in 1920 and obtained a decree. A filed a suit 
in August, 1925, fora declaration that asá ard B 
were members of a joint Hindu family B's widow 
had no right to sell half the equity of redemption io 
C and that consequently the defendants did not 
acquire any title to half the equity of redemption by 
the pre-emption decree: 

Held, (1) that the suit for declaration was not 
‘barred by limitation inasmuch as a fresh cause of 
action accrued to A by the proceedingsin the 
pre-emption suit in which C set up his right under 
thesale; [p. 502, col. 2.] 

(2) that the suit was not barred by the proviso to 
s. 42 ofthe Specific Relief Act inasmuch as A could 
not ask for redemption of the whole mortgage ina 
-suit relating to half the property. [ibid.] 

For a suit for declaration there may be repeated 
-causes of action and each new cause would give a 
fresh right to sue. [ibid] 

The mere entry of the name of a Hindu widow in 
‘the village recordin place of her husband's name 
cannot start adverse possession against her husband's 
-co-parceners. [p. 503, col, 1.) 

The expression ‘further relief’ in the proviso to 
s. 42, Specific Relief Act, does not mean relief of 
the same nature. In the nature of things sucà fur- 
: ther relief would be of a different character. [zbid.] 

Bujhawan v. Nanhau (1) and Ram Charan v, 
Durga Prasad (2), referred to. 


the 
Agra, 


Second appeal from a decree of 
Additional Subordinate Judge, 
dated the 4th of February, 1927. 

Mr. K.N. Laghate, for the Appellants. 

Mr. N. P. Asthana, for the Respond- 
ents, 


JUDGMENT. —Thisisa second appeal 
‘by. two defendants known as defendants 
Nos. 1 and Z in the original suit. Their 
father was mortgagee of a certain property 
“by virtue of an old mortgage. The 
mortgagors were Dip Ohand, plaintif, and 
his brother OChhidda, who died leaving 
a widow Musammat Kokla. OnlilthJanuary, 


1919, Musammat Kokla sold half the right — 


of equity of redmption in the property 


ZORAWAR SINGH W, DIP HAND, | 


118 I, ©, 1929 


to the defendant Gopi for a declaration 
that it belonged to her. Thereupon the 
father of the defendants Nos. 1 and 2 
pre-empted the property by a suit filed 
in 1920. The present suit was filed by 
Dip Chand on 10th August, 1925, for a 
declaration that Dip Chand and Ohhidda 
were members of a joint Hindu family, 
that Musammat Kokla had no rights in 
the property, Dip Ohand having become 
owner of the entire equity of redemp- 
tion by right of survivorship on the death 
of Chhidda, that no rights passed to Gopi 
by the sale, that no rights passed to the 
father of defendants Nos. 1 and 2 under 
the decree for pre-emption and that the 
relation of mortgagor and mortgagee with 
respect to half the property in suit con- 
tinued between the plaintiff Dip Chand 
and the defendants Nos. 1 and 2. Such 
declaration was granted by the lower 
Appellate Court. In this Court, the argu- 
ments are well-summarised in the first three 
grounds of appeal, 

1. That a suit for declaration with 
respect to a sale effected more than six 
years prior to the institution of the suit 
was barred by time funder Art. 120 of 
the Limitation Act. 

2. That when Obhidda and his brother 
were joint, the possession of Musammat 
Kokla was adverse and ripened into that 
of a proprietor after 14 years when she sold 
the equity of redemption, 

3. That the suit was barred by the 
provisions of s. 42 of the Specific Relief 

at, 

The sale did take place in 1919 but 
the plaintiff obtained a fresh cau3e of 
action by the proceedings in 1920 when 
the father of defendants Nos. l and 2 sued 
for pre-emption andin defence, the sale 
which is attacked, is putforward by Gopi. 


.For a suit for declaration there may be 


repeated causes of action and each new 
cause would give a fresh right to sue. 
Within six years Gopi had put forward ° 
his claim under the sale and, therefore, the 
suit for declaration regarding the effective 


_character of the sale was wishin time. 


The decree for redemption was passed 
within six years of the institution of this 
suit and a declaratory relief with regard 
thereto must be considered to be within 
time. f 

The lower Appallate Court has held 
that Musımmat Kokla was not in possession 
in her own right. The mere entry of 
her name in the village reeord cannot 
start adverse possession. There is no 
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evidence that she held the propariy to the 
knowledge of Dip Singh as owner of the 
equity of redemption. It’ often happens 
that a woman's name is entered: when she 
is in the village and the male owner is 
away, In such a case, the woman would 
be considered tobe in possession on behalf 
of the man and not adversely. I hold 
that Musammat Kokla did not acquire 
any proprietary title by adverse posses- 
g10n. 
In the provisions of s. 42 of the Specific 
Relief Act is the proviso that no Oourt 
can make any declaration where the 
plaintiff being able to seek further relief 
than a' mere declaration of title omits to 
do so. Inthe present case, the deduction 
of the learned Counsel for the appellant 
was that the plaintiff could seek the further 
relief of redemption and, therefore, he was 
not entitled to obtain a declaration from a 
Oivil Court. On behalfof the respondents, 
two rulings of this -Qourt were referred 
to, viz., Bujhawanv Nanhau(l) and Ram 
Charan v. Durga Prasad (2), No raasons are 
given in those judgments. It wes there 
held that a mortgagor may seek for a 
declaration that he wasa mortgagor without 
Seeking the relief of redemption of 
mortgage. The decisions are bya Banch 
of two Judges, so I shall not comment 
thereon. The argument that ‘further relief’ 
meant relief of the same nature does not 
appeal to me.- In the nature of things, 
such further relief would be of a different 
character, just as a relief for declaration 
is different from a’ relief for possession. 
In the present case, however, I am of 
opinion that the plaintiff was not in a 
Pony on to seek the relief of redemption. 
His declaration was confined to half the 
property and without the consent of the 
defendant, he could not redeem the property 
piecemeal. It was pointed out by Mr. 
Laghate that the plaintiff himself was the 
mortgagor of the other half. That is 
trae, but he is not bound to join up 
another property when he seeks relief 
with respect to a particular property. He 
desires relief with respect to half the 
property only. Redemption thereot would 
not be possible in this suit. For this 
reason I hold that the provisions ofs. 42 
of the Specific Relief Act do nct apply. 
I dismiss this appeal with costs. 
A, Appeal dismissed, 
(1) A. W, N. (1882) 73. T 
(2) A. W, N, (1884) 78. 
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' ALLAHABAD HIGH COURT. 
First CIVIL ArrEaL No. 157 oF 1926. 
l January 25, 1923. 
Present:—Mr. Justice Sulaiman and 
“Mr. Justice Kendall p 
BAOHOHI LAL AND otasrs—DEFENDANTS 
—APPELLANTS i 
versus o, 
DEBI DIN AND OTAERS—DEFANDANTS AND 
BENI PRASAD AND oTHERS—PLAINTIFSS | 
l — RESPONDENTS. i 


Agra Pre-emption Act (XI of 1922), ss. 4 (3), 20— `. 


Transfer of Property Act (IV of 1882), s. 123-—-Orat 
gift, validity of—Person to whom co-sharer has made 
invalid gift, 

emption—Co-sharer', ‘indefeasible title’, meanings of. 


whether entitled to resist swit for pre- , 


Ior a person to become a co-sharer under the — 
Agra Pre-emption Act it is necessary under a. 4, | 


sub-cl. (1) that he should be entitled as proprietor 
to a share in the mahal and a person who is in 
adverse possession without actual title cannot be 
said to be a proprietor. [p. 504, col. 2.] 


The expression ‘indefeasible title’in s. 20 of the . 


Agra Pre-enption Act refers to full proprietary title 


which is not liable to be defeated and does not ' 


include the title of a person in adverse possession 
so long as hia title has not matured 
[ibid ] 


by prescription. . 


Though a person who has consented to an oral gift . 


may be estopped from denying the validity of the 
gift, interest in the property gifted will not pass to 
the donee in the eye of the law without there being 


a registered deed of transfer as prescribed by s, 123 


of the Transfer of Property Act. [1bid.] 


First appeal from a decrea of the Addi- . 


tional Subordinate Judge, Banda, dated 


the 22nd of February, 1925, 
Messrs. P. L. Banerji and Ambika Prasad, 


‘for the Appellants. 


Messrs. Mahmudullah and S. B. Johari, 
for the Respondents, 


JUDGMENT.—First Appeals Nos, 157 
and 158 of 1926 areconnected and are de- 
fendants’ appeals arising‘out of two suits for 
pre-emption. Under a sale-deed dated the 
9th of August, 1924, shares in two khatas 
Nos. 2 and 7 in mahal Mustaqil and mahal 


‘Ihtamli of village Tirmau were sold to the 


defendants. Two suits were separately 
instituted. The plaintiff alleged that the 
defendant-vendees were strangers and their 
names were wrongly recorded in the 
revenue papers. The defence raised by 
the defendants was that they were co- 
sharers on the same footing as the plaintiff. 
The defendants claimed title through, 
one Jagannath. Before the trial commenced. 
the plaintifis’ Counsel made it clear 
that he was not admitting the title of 
Jagannath at all. 

The ‘Oourt below has found in favour of 
the plaintiff and has decreed the claim 
except as regards mahal Ihtamli in which 


-the defendants had become co-sharers by 
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wirtue of another deed of gift dated the 
15th of November, 1920. ` l 

Sewak was a proprietor in ‘this village 
and he died sometime ago and was 3uc- 
ceeded by his widow Musammat Jascdia. 
She also died ‘some time about 1918, 
After her death the patwari reported that 
the names of Sewak's collaterals Ramachin 
and another should be entered in the 
column of proprietors. An objection -was 
“made on behalf of Jagannath who claimed 
that Musammat Jasodia had made a gi*tof 
the property.inhis favour and he was in 
. possession as a donee. Apparently taere 
“was no registered deed and Jagannath was 
Yelying on an oral gift. On the 7tk of 
May,7-1919,. an application was filed on 
‘behalf of Ramadhin purporting to act for 
himself and assarbarahkar (or guardian) 
of Tissu and Gopi, in which the gift in 
favour of Jagannath was admitted and 
there was a statement that the petitioners 
‘refused to take back the property and 
‘agreed to the mutation of names in favour 
of Jagannath. The Court accordingly or- 
dered -that the name of Jagannath shculd 
‘be entered in place of the deceased Masim- 
mat Jascdia. l l 

The plaintif led no evidence in the 


Court: below to show- that any one other. 


than Ramadhin and Gopi were the 2zọl- 
laterals . entitled to succeed on the death of 
Musammat Jasodia. Nor wasit made clear 
before the Court who Tissu was as wkose 
guardian Ramadhin had acted. In the 
absence of such evidence the Court below. 
has assumed that Ramadhin and Gopi were 
the next reversioners of{Musammat Jasocia’s 
husband and that, therefore, there wes a 
consent on the part of the persons in whom 
the property had become vested on her 
death. The learned Judge has also assam- 
ed in favour of the defendants and -his 
consent of the teversioners will estop 
them from ousting Jagannath and from 
taking posséssion from his vendees, the 
presenti defendants, but has held that con- 
sent ‘cannot confer perfect title on Jagan- 
math and his vendees so long as the 
full period of 12 years has not expired. 

‘In appeal before usit is contended that 
inasmuch as the reversioners who beceme. 
‘entitled to the estate are estépped from re- 
covering possession of the property from 
Jagannath and his transferee and. the 
heirs who would come after them would 
have to claim through them, the defendants 
had acquired an indéféasible title which ig 
by no means liable to be defeated and 
that inasmuch asthey arein possession in 
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‘they had become entitled to the estate. 
' the present case the consent was given 
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the capacity of proprietors they can defeat 


the claim ofthe plaintif. Great reliance 
is placed on the Fall Bench case of Fateh 
~ v. Thakur Rukmini Rawanji Maharaj 
l). | 

In „the case before the Full Bench there 
was a registered deed of transfer by the 
widow in -her lifetime but the consent 
had been given by the reversionérs eae 
n 


after such title had accrued but there 
had never been any deed of gift by the 
lady at all. Without deciding that the 
consent of Ramadhin and Gopi would 
operate as an estoppel against them and 
their representatives we may for the, pur- 
poses ofthis appeal assume that it, would 
so operate. Inthis view it is unnecessary 
for ustoexamine whether this consent 
was for consideration or not. But it is 
clear tous that no interest in immoveable . 
property can validly pass from one person 
to another in the eye of the law without 
there being a registered document of trans- 
fer. Under-s. 123 of the Transfer of Proe- 
perty Acta giff can only be effected by 
means of a document duly registered. In 
the absence of such document, 
prietary interest in the property _could 
not have passed from Musammat Jasodia 
to Jagannath or from Ramadhin and 
Gopi to Jagannath. Even if Ramadhin 
and Gopi or their heirs be estopped from 
claiming the possession of the property it 
is impossible to hold that proprietary title 


“has actually become vested in Jagannath 


or his transferee. 


For a person to become co-sharer under 
the Agra Pre-emption Act it is necessary ' 
under s. 4, sub-el. (1) that he should be en- 
titled as proprietor to a share in the makal,- 
A right short of a proprietary title, e. g., 


“that of a lessee or mortgagee, will not do. 


A person in adverse possession without 
actual title cannot be said to be entitled 
as proprietor to the property in his posses- 
sion so long as his title has not matured 
by prescription. We think that the expres- 
sion ‘indefeasible interest’ in s 20 also. 
refers to full proprietary title which is not 
liable to be defeated.: Bo long as pro- 
prietary title has not been acquired the 
defendant cannot successfully resist a 
claim by a co-sharer for pre-emption. 
Estoppel against the heirs is one thing 7 
and acquisition of title as proprietor is . 


() 72 Ina Cas. 8: 45 A. 339: 21 A, L.J. 2355-A.- 
I. R.41923 All, 378 (FB) f 


radi 


the pro- . 
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-another. Andof course the word interest’ 


cannot include an interest less than a pro- 
pristary interest. 

The: Court below has held thatthe agres- 
ment for mutation of names in favour of 
Jagannath in the Revenue Court was not 
in thenature of afamily arrangement which 
would confer titleon Jagannath, The ap- 
plication itself does not indicate that 
. there had previously been any such family 
settlement. Norisit clear that there was 
any bona fide dispute nor could Jagannath 
the son-in-law of Musammat Jasodia be 
| treated as a member of the family of 
Ramadhin and Gopi. The plea of a family 
settlement also was not raised in the 
written statement. Weare, therefore, un- 
able to hold that there was any such 
family settlement as, even inthe absence 
ofa registered document, could confer 
title on Jagannath. The result, therefore, 
is that the defendants cannot resist the 
plaintif’s claim on the basis of the alleged 
Oral gift made to their vendor Jagannath. 

Under the gift of the 15th of November, 
1920, the defendants have acquired a share 
in patti No. 10 in mahal Mustagil only. 
Theshares sold are situated in khewats 
Nos. 2and 7 which are in patti Sheo Din 
and patti Kalu respectively. According to 
the khewat mahal Mustaqil is divided into 
several bahris each bakri being sub-divided 
into patti and each patti into several khe- 
wats, Khewat No. Lisin patti Sukhnandan. 
khewats Nos, 2 and 3 are in patti Sheo Din, 
The areas of the two pattis are totalled 
separtely and then the two are added to- 
gether to make up bahri Gur Bakhsh Singh. 
The same process is followed as regards 
other bahris. It is clear to us, therefore, 
that bahri isa sub-division of tha mahal 
very much like a thok, which is found in 
eastern districts. The plaintiffis undoubted- 
ly a co-sharer in bahri Gur Bakhsh in which 
khewat No. lis situated. The defendants 
are not co-sharers in this bahri. The 
plaintiff accordingly has preference under 
5, 12, sub-cl. (3). 
_ Asregards khewat No.7 which is situated 
in pætti Kalu, we find that it is a part of 
another bahri called bahri Sheo 
Shankar and khewat No. 10 in which the 
defendantshad become co-sharersis situated 
in the same bahri, As regards this khewat 
therefors, the plaintif cannot have prefer- 
ence as against the defendants. The learned 
Subordinate Judge has accordingly dismiss- 
ed the claim with regard to this last 
mentioned khewat, i 


In our opinion the view taken by the Court 
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below was correct and the decrees are right. 
Both the appeals are accordingly dismissed 
with costs. 

A. Appeals dismissed. 


Pema wahehaaran A 
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ALLAHABAD HIGH COURT. 
Srconp U1yiL APPEAL No. 1231 oF 1927. 
= February 27, 1929. 
Present :—Mr. Justice Ashworth. 
GAURI DATT PANDEY —PLAINTIFF— 
aa APPELLANT 
VETSUS 
BANDHU PANDEY AND cTtHers— 
DEFENDANTS—RESPONDENTS, 

Contract Act (IX of 1872), ss. 23, 24-~-Transfer of 
Property Act (IV of 1882), s. G\(1)—Agra Tenancy 
Act (II of 1901),s. 21—Mortgage of occupancy hold- 
ing and grove, validity of-—-Unlawful and inoperative 
transactions, distinction between--Contract Act, appli- 
cability of, to transfers. | 

A mortgage of an occupancy holding is not 
unlawful within the meaning of ss. 23 and 24 of the 
Contract Act but is only an inoperative or innocuous 
transaction. [p. 506, col. 2.] | 

Where an oecupancy holding is mortgaged along 
with a grove to secure a single debt, the whole 
transaction is not void but the parties must be held 
in the eyes of the law, to have transferred the grove 
alone as security. [p. 506, col. 2; p. 597, col. 1.] 

Rajendra Prasad v. Ram Jatan Rat (1), followed. 

Har Prasad Tewari v. Sheo Gobind Tewari (2) and 
Bhawani Prasad v. Ghulam Muhammad ‘(3), dis- 
sented from. 

The Contract Act isnot inapplicable to transfers. 


fp. 506, col. 1.j 

Second appeal from a decreeof the 
Additional Subordinate Judge, Jaunpur, 
dated the 21st of March, 1927. 

Mr. B. Malik, for the Appellant. 

Mr. Mukhtar Ahmad, forthe Respondents. 

JUDGMENT.—This second appeal 
arises oui of a suit brought by the plaintiff- 
appellant against the defendant-respondent 
for dameges. The plaintiff is mortgagee 
under g deed dated 8th March, 1916, wherein 
the mortgagor purported to give with pos- 
session two properties, one an occupancy 
tenancy and the other a grove. He asked 
damages because his peaceful occupation | 
of the grove has ‘been interfered with by 
his mortzagor. 

Both the lower Courts have dismissed the 
suit on the ground that it was unlawful 
for the mortgagor to agree to the mort- 
gagee having possession of his occupancy 
holding as security for theland. It may 
be mentioned that the amount advanced 
was secured by the mortgage of both pro- 
perties and was not divided so as to show 
what amount was secured by possession of 
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one property and what by possession of the 
other property. 


The correctness of the decision of the 
lower Courts has- been contestad in. this 
appeal on various grounds. One ground is 
' that the mortgage asa whole can only be 
deemed unlawful by invocation of ss. 23 
and 24 of the Contract Act and that the 
Contract Act does not apply to transfers. 


It appears to me thatitis too Fate in the 


day to- take up the position that the 
principles of the Contract Act-are not to be 
applied to transfers. The fact is that the 


Transfer of Property Act does no: deal with - 


such matters as good consideration, fraud, 
misrepresentation and it seems to show 
that the Act assumed the principles of the 
Contract Act being applicable. Indeed 


s. 4of the’ Transfer.of Property Act pro-. 


vides that the Ohapters and sections of the 
Transfer of Property Act. which relate to 
contracts shall be taken as pert of the 
Indian QOontract Act of 1872, a provision 
which suggests that the Transfər of Pro- 
.perty Act was to be read in the lizht of the 
Oontract Act. The appellant's Ocunsel has 
endeavoured ‘to draw a distinction between 
- a contract which has still to be executed 
and transfer which has taken full effect. 
Some such distinction was drawn by 
‘Richards, O. J..in the case of Rajendra 
Prasadv. Ram Jatan Rai (1), but this is in 
effect to hold that a contract which is void 
because -it is forbidden by law becomes 
valid if you act accdrding to the contract. 
Such a position appears to me indafensible. 


Lastly the appellant's Counsel contests the. 


position that the mortgage of an ozeupancy 
| holding can be regarded as unlawful or 
forbidden by law. He admits taat there 
have been certain decisions which suggest 
this but he would distinguish them on one 
or other grounds. I do not consider that 
they can be distinguished. They . are 
undoubtedly decisions that such a mort- 
gage is unlawful and forbidden by law. 
The question is whether I am Sound to 
follow them. I can find no decion ofa 
Full Bench to this effect. There is the case 
of Har Prasad Tewari v. Shee Gobind 


Tewari (2), which held that the ertire con- 


tract of mortgage was void where an 
occupancy holding was mortgazed. . It 
purported to follow the case of Bhawani 
- Prasad v. Ghulam Muhammad (3). Again 


(1) 39 Ind, Cas. 785; 15 A. L. J. 544; 39 A. 539. 

(2) 67 Ind. Oas. 793; 20 A. L. J.'318; 44 A. 486; A. I. 
R. 1922 All. 134. F 
- (3) 18 A. 121; A-W, N. (1896) 12.. - 
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there is the later decision of Sitdl Rat v. 
Ram Khelawan Pandey (4).On the other 
hand, there is a decision already referred to 
[Rajendra Prasad v. Ram Jatan Rai (1)] 
which in effect decided that a transfer of 
occupancy holding by a mortgage was not 
unlawful but merely inoperative so far as 
it disposed of the ho!ding. 3 
There thus being divergence in the 
decisions of this Court, I feel at liberty to 
allow my own view inthematter. I have 
never been able to understand on what 
ground it could be maintained that the 
Tenancy of 1801 could be construed to 
forbid a mortgage of an occupancy hold- 
ing. The Act merely states that sucha 
tenant shall not be competent to-transfer 
his holding (sees. 21). Now a minor is not 
competent to make a valid transfer and 
yet no one could say that™it was unlawful 
for him to attempt to do so; Indeed where 
the Act makes the doing of a thing impos- 
sible it does not appear that there is any 
room for-a declaration that the doing of 
itis unlawful. A person cannot do what 
is impossible. The object of the Tenancy 


.Act was to render: innocuous such transfers, 


Reference is made to such a transfer in 
8.6 (1) of the Transfer of Property - Act 


“which provides that nothing in that section 


shall be deemed to authorise a tenant bav- 
ing anuntransferable right of occupancy 
to assign his interest as such. Section 24 
of the Contract Act refers to agreements to 
do something which thelaw has forbidden 
to be done. Thisis a very different thing 
from an attempt to doathing which the 


.law, merely declares tobe inoperative: It 


is quite conceivable that at a future date the’ 
Legislature finding that much trouble and 
litigation is caused by attempts to mort- 
gage occupancy holding might declare the 
attempt to doso to be‘unlawful. In such 
a case it would have to provide a penalty. 
It is seldom thatan Act can be construed. 
to declare something unlawful unless that 
Act provides a penalty for breach of the 
provision. a 
Taking this view of the matter I, hold 
that in the case of the present mortgage | 
the parties with their eyes open (for ignor- 
ance of the law excuses no one) agreed to- 
two properties being transferred by the 
one to the other as security for a debt:, As 
they knew that the transfer of the holding 
would be inoperative .they must have 
intended in tne eyes of the law the whole 


(4) 88 Ind. Cas. 431; 23 A, L. J) 521; A.I, R. 1925 
All, 543; L. R. 6 A.-183 Rev.; 47 A. 780, a 
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debt to be secured by the transfer ofthe 
other property, 7. e., the grove. 

The consequence is that this appeal must 
succeed. The case having been decided 
on a preliminary point is remanded to the 
trial Court for re-admission and decision 
on the merits. Costs will abide the result, 

Leave to appeulis given in this case 

A. f Appeal allowed. 


ALLAHABAD HIGH COURT. 
Frest Orvin AppEau No. 80 oF 1926. 
January 31, 1929. 
Present:—Mr. Justice, Mukerji and 

__ Mr. Justice Niamatullat, 

Rai Bahadur Dr. SARJU KUMAR 
MUKERJI—Darenpant— 
APPELLANT 
VETSUS 
Babu DWARKA PRASAD-—PLAINTIFE AND 
INAYAT HUSAIN— DEFENDANT—- 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), 88. 74, 85— 
Civil Procedure Code (Aet V of 1908), 0, XXXIV ‚r. I 
Successive mortgages—Subsequent mortgagee discharg- 
ing prior morigage—Suit by mesne mortgagee—Sub- 
sequent mortgagee, whether entitled to insist on pay- 
ment of amount of prior mortgage—Sale subject to 
prior mortgage, legality of. l 

Per Mukerji, J. (Naimatullah, J. dubitante).—A 
subsequent mortgagee who has paid of a prior 
mortgage is not entitled, in a suit by a mesne 
mortgagee to insiston his being paid the- amount 
of the prior mortgage paid off by him before the 
property is sold on foot of the mesne mortgage. 
The mesne mortgagee is entitled to sell the pro- 
perty subject to the prior mortgage. [p 508, col, 
1 


“Quere.—Whether the rule is applicable to a 
prior mortgagee. who purchases the property subject 
toa second mortgage. [p. 509, col. 2.) 

Phul Chand v. Surji (4), commented upon. 

The rule laid down by the Allahabad High Court 
that a property could not be sold subject to a 
mortgage but could only be sold free from in- 
cumbrances is no longer law. The Civil Procedure 
Code of 1908 has altered the law in this respect, 
[p. 508, col. 1) | 

Mamraj v. Ramji Lal (1), Mutiullah Khan v. 
Banwari Lal (2) and Ram Sarup v, Ram Lal (8), 
distinguished. oa. | 

First appeal froma decree of the Addi- 
tional Subordinate Judge, Allahabad, dated 
the 30th of October, 1925. 

Sir Tej Bahadur Sapru and Mr. P. L. 
Banerji, for the Appellant. 

Dr. K. N Katju and Mr. N. P. Asthana, 
for the Respondents 

JUDGMENT. | 

Mukerji, J.—This appeal arises out of 
a suit instituted by the respondent Babu 
Dwarka Prasad against two defendants the 
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second oz: whom, Rai Bahadur Dr. Sarju 

Kumar Mukerji is the appellant before us. 

The suit was based on a mortgage bond 
dated the 20th February, 1918, executed by 
the defendant No.1, Inayat Husain, for a sum 
of Rs. 2,300, principal. The appellant was 
made party expressly on the ground of 
being a subsequent transferee and his 
status as a prior mortgagee was denied 
in the plaint. The appellant obtained a 
mortgage by conditional sale in his 
favour from Inayat Husain and others on 
18th of December, 1920, in respect of a large 
number of properties including a share 
(now principally in dispute) in the village 
Palohi. 

There were five other mortgages over 
some or other of the properties mortgaged to 
the appellant. These mortgages are given in 
some detail in the judgment of the Subordi- 
nate Judge of Allahabad dated the 18th of 
February, 1925, and printed at page 9 of the 
record. The appellant, having satisfied 
the decree obtained on the 3rd mort- 
gage by one Mahtab Kuar, succeeded to 
her rights which accrued to Mahtab Kuar 
under her deed dated the 21st of 
August, 1900. Mahtab Kuar, had before 
ehe brought her suit, paid off the first 
mortgags dated the 29th of August, 1895, 

The appellant, Dr. Mukerji, brought the 
Suit No. 161 of 1924 in the Court of the 
Subordinate Judge-of Allahabad for fore- 
closure, on foot of his mortgage. It is 
the judgment in his case that has been 
mentioned above. To this suit Babu Dwarka 
Prasad was party, as defendant No. 21. He 
claimed priority in respect of his mortgage 
of 1918, As against Dwarka Prasad, Dr. 
Mukerji claimed priority because he had 
paid off (by payment of the decree held by 
Mahtab Kuar) the mortgage of 1895, In 
view of these conflicting claima, the Sub- 
ordinate Judge made a decree, the operative 
portion of which will be found in the 
judgmen: at pages 13 and 14. In para, 5 at 
page 14, he gave the then defendant No. 
21, Dwarka Prasad, an opportunity to 
redeem two earliermortgages, namely, of 
1895 and 1896 and fixed a date for the 
purpose. TheJudge further said that if 
Dwarka Prasad failed to pay off the earlier 
mortgages, he should be debarred from all 
rights to redeem those mortgages and the 
plaintiff's right to foreclose his mortgage 
would come into play. It was, however, 
added that the right of foreclosure would 
not affect the mortgage of Dwarka Prasad, 
bearing the date 1918 and that. mort- 
gage would remain enforcible later on, 


7 
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but would be subject “to the shie_ds of the 
mortgages of 1895 and 1896". In this case 


we are not concerned with the mortgage of 
1896. The mortgageeis not a party. 


The share in Palohi is the boze of eon- 


tention between the parties in this case 
and it was mortgaged in the mortgage 
of. 1895 and is in mortgage with Dr, 


Mukerji. 


The respondent Babu Dwarka Prasad'says 
that he would sell the properties mortgag- 
ed to him, including Palohi, but in the case 


of Palohi, he would sell it subject to the. 


prior charge held by Dr. Mukerji, under 
the mortgage of 1895. On behelfof Dr. 
Mukerji it is contended that the respond- 


‘ent cannot sell the property subject to his 


(the appellant’s) prior charge, but must 
pay him (the appellant) the full emount of 
the money due on the mortgage of 1895 
before the share in Palohi is soid, The 


Court below has held that Palchi could 


be sold subject tothe charge of 1&95. The 
learned Subordinate Judge made a pro- 
posal to the defendant-appellant that 


| . Palohi might besold free from encumb- 


£ 
"p * 


at 
a 
ANG 


Sha smortgage, 


rance, that out of the sale procGeds, the 


` entire amount of mortgage money that may 


be due under the mortgage of 189 may be 


paid off and the balance of the sale proceeds . 


may be given to Babu Dwarka Prasad as the 
subsequent’ mortgagee. To this sugges- 
tion the appellant did not agree. We have 
now to see whether the appellant can 
insist on being paid the full anount of 
the mortgage of 1895 before the property 
(Palohi) is sold on foot of the morgage of 
1918. l 

Nobody denies that the appellant is a 
prior mortgagee of Palohi under zhe mort- 
gage of 1895. Under O., XXXIV,r 1/0f the 
Civil Procedure Oode, a subsequent mort- 
gages may bring the mortgaged property 
to sale without making the prior mortgagee 
à party to the suit. The property in such 
a case would be sold subject to she prior 
mortgage, Itis clear, therefore, that under. 
the: Statute, the respondent Dwarka Prasad 
has an absolute right to sell the property, 


Palohi, without at all paying the appellant. ` 


There can be no doubt that before the 
passing of the Civil Procedure Coda of 1908 
under the Transfer of Property Act, a. 85, 
it had been ruled by this Couct thata 
property could not: be sold subject to a 
Under rulings of this Oourt, a 


~av"property was always to be sold “ree from 


iit Incumbrances. 
Lsdprevails. | 


That rule of law no longer 


act Sir Tej Bahadur Sapru, on behalfof the 


- 
. * 
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appellant contended, on. foot of some 
authorities, to be presently mentioned, that . 
his right to subrogation ‘carried with 
ita right to be paid in cash. His 
argument, was that ifthe property, Palohi, 
was going. to -be sold subject to the encum- 
brance of 1895, it would mean that Dr. 
Mukerji would have to institute a suit on 
footof the mortgage of 1895 and it might 
be the case thatsuch a suit would become. 
time-barred when itis instituted. | 

Jn the case of Mamraz v. Ramji Lal (1) 


‘relied on by the appellant's Counsel, it was 


found that the defendant, the successor-in- 
title of the mortgagor, had discharged an 
earlier mortgage. It washeld that it must 
be taken that the purchaser had intended 
to keep the first mortgage alive for his own 
benefit, Having said so, the learned Judge 
said, , 

“On the strength of these ‘authorities 
the appellant Mamraj is entitled to be 
paid by the plaintiffs the sum of Rs. 745, 


. paid by him in discharge ‘of the prior 


mortgage in favour of Umrao Singh, before 
they can bring to sale the property mort- 
gaged to them under their own mort- 
gage." / i 
` It will be noticed that this decision was 
given on 25th May, 1809, just within five 
months .of the coming into force of the new 


“Civil Procedure Code of 1908. In the case 


of substantive law, the old law would pre- 
vail and would have to bê applied, viz., the © 
low that was in force at the date when the 
respective rights of the parties arose. This 
explains why the learned Judge ordered 
the payment of the prior charge before the 
sale of the subsequently mortgaged pro- 
perty. There is no discussion in this case 
ag to ‘whether the ‘prior mortgage should 
be paid or the person paying it should be 
left to bring his suit for sale on the prior 
mortgage. There being no decision on this: 
point, thiscase is no authority on the point, 
that is before us; even if wétake it that 
the new law wasto be, applied on 25th of 
May, 1909, when the case was decided by 
the High Oourt. 

The next case’that was relied on by Sir 
Tej Bahadur‘ Sapru, viz, Matwullah, 
Khan v. Banwari: Lal (2), does not sup- 
port his contention. On the other. 
hand, the fact that the Court remit- 
ted an issue-as to whether the prior mort- 
gagea, paid off by the subsequent pur- 
chaser, were barred or not goes to show 


1) 5 Ind. Oas, 177; 7 A. L. J. 15. 
iS 5 Ind. Oas. 132; 32 A. 138; 7 A. L, J. 61. 
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that the payment subrogated the payer’ 
only to the rights and titles of the mort- 
gagees who had been paid. A 
_ Section 74 of the Transfer of Property 
"Act deals with the right ofa subsequent 

transferee to pay a prior mortgagee and 
Bays: `- | | 
“ “The subsequent mortgagee shall......... 
AA NA E NE AAN acquire, in respect of the pro- 
perty, all the rights and powers of the 
mortgagee, as such, to whom he has made 
such tender". . : 

It is clear to us, therefore, that the only 
right obtained by the appellant is a right 
to the security furnished by the mort- 
gage of 1895. 

“The case of Ram Sarup v. Ram Lal (3) 
was next quoted by Sir Tej Bahadur Sapru. 
In that case, a prior mortgageehad pur- 
chased the property which was subject to 
a second mortgage made before his purchase, 
jn a suit by the second mortgagee, the 


- - Court held that the prior mortgagee had 


a right to be paid off before the property 
could be brought to sale. Itis not neces- 
sary to consider in this case how far the 
case in Ram Sarup v. Ram Lal(3) was 
correctly decided. It is enough to point 

out that the learned Judges who decid- 
` ed the case themselves drew a distinction 
between a case where the prior mortgage 
is paid off by a purchaser of the property 
and where a prior mortgage is paid off 
by a subsequent mortgagee. The case of 
Matiullah Khan v. Bunwari Lal (2) already 
quoted was relied on before their Lordships 
and they. accepted the correctness of the 
ruling. But they said: 

“The shield ofa subsequent mortgagee, 
who acquires the rights of a prior mort- 
gagee, is essentially different in character. 
from theshield of a mortgagee who acquires 
the rights of the mortgagor, The former 
can protect himself so long asthe right 
under the earlier mortgage subsiste. In 
the case of the latter, his rights as mort- 
gageo: merge in those of the mortgagor or 
remain in suspense, as it ware, till they: 
are needed for purposes of defence”, 

In the case before us, we have to look 
. to the facts, as they stood -at the dats of the 
institution of the suit-of Babu: Dwarka 
Prasad. .On that date the present appel- 
lant was nothing but a subsequent mort- 
gagee who had, paid off a prior mortgage. 
We were told that since ‘the judgment 
under appeal was delivered, the appellant 
has foreclosed his mortgage effectually by 

(3) 75 Ind. Oas. 472; 20 A. L. J, 596; A.I. R. 1922 
All, 394; 44 A. 659, a ae : 
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obtaining a final decree for sale “and that 
he has now become the owner -of the 
share in village Palohi. This is a- fact of 
whick we cannot take any cognizance, for 
the simple -teason that the Court below’ 
could not anticipate what was going to 
happen. Thus, on the authority of the 
case of Ram Sarup v. Ram Lal (3) relied: 
on by. the learned Counsel for the appel- — 
lant Himself, the appellant cannot insist 
on being-paid. He must allow the pro- — 
perty to be ‘sold subject to the mortgage: 

of 1895. The appellants- only remedy is to 
enforee such securities as he may have suc-' 
ceeded to, under the mortgage of 1895. 

I have already mentioned that it is not 
necessary to decide how far the ‘learned 
Judges were right in deciding thata prior 
mortgagee who had purchased the pro- 
perty subject toa second mortgage could 
with aafety to himself, remain inactive, 
withoat enforcing the prior mortgage and 
whether when the second mortgagee brings 
his suit, the latter can bring the pro- 
perty to sale or not, subject to the prior 
mortgage, leaving the prior mortgagee to 
his. remedy under the same. If it were 
necessary to decide the question, I might 
have 3ad some difficulty in accepting the 
proposition of law. I may point out that 
a Berch of two Judges- deciding Second 
Appesl No. 177 of 1923, Jagram v. Gauri 


-Preésad; on 19th of January, 1925, indicated. 


some doubt, as to-its correctness.’ It is. 
true taat in Phul Chand v. Surji.(4). Ryves | 
and Eaniels, JJ. said -that it was "settled - 
law“ that the prior mortgagee who has’ 
purchased the property subject to a subse-. 
quent mortgage.could insist on being paid. | 
by tha second mortgagee, in his suit and‘ 
could not allow the second mortgagee to‘ 
sell sabject to the prior mortgage. But- 
their Lordships do not quote any authority . 
and taeir opinion cannot ‘be justified’ on- : 
principle. . The principle is enun¢iated in 
s. 74 of the Transfer.of Property Act and- ` 
the satisfaction of the prior mortgage , 
does rot “give any right™beyond -what is. 
given Dy the mortgage itself - == %2- ` 
The result is that the appeal must fail.’ 
-I would dismiss the appeal with costs, 


Niamatullah dJ.—I concur with-' 


a 


r 
1 


“my learned colleague in dismissing the’ 


appeal on its own merits, „express no 
opinion on the question whether,. under’ 
any circumstances, the person, ‘a pur- 
chaser or subsequent mortgagee, paying- 
off a prior, mortgage, can insist on the | 


(4) TŁ Ind, Oas, 684; A. IR. 1923 AIL 457, 
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mesne mortgagee to pay the prior incumb- 
rance discharged by him, before obtaining 
sale'of the mortgaged property in enforce- 
ment of his own mortgage or whether 
he (the mesne mortgagee) can always bring 
the mortgaged property to sale subject 
to the priorincumbrancs. That question 
does not arise in the present case and 
my learned brother has not decided it. 
Tne cases referred to by him are, as 
shown by him, easily distinguishable from 
the one before us. 

By the Court, 
missed with costs, 

A. Appeal dismissed, 


The appeal is dis- 


Pahal mamar 


ALLAHABAD HIGH COURT. 

- First OrviL APPRaAL No. 313 oF 1925. 

January 29, 1929. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 
Musammat KHAIR-UN-NISSA BIBI 
— PLaINTIEF—APPELLANT 
VETSUS 

OUDH COMMERCIAL BANK Lro. 

AND OTHERS—DsFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47, O, 
XXXIV, rr. 5, 6—Mortgage suit—Appeal from pre- 
liminary decree—Passing of final decree during 
pendency of appeal, legality of—Decree, validity of 
—Hxecution of decree—Suit for declaration that 
decree is time-barred, competency of. 

A final decree passed during the pendency of an 
appeal from the preliminary decree which is even- 
tually affirmed by the Court of Appeal is not a 
nullity; it is binding on the parties and is capable 
of execution. [p. 512, col. 2.] 

“The mere fact than an appeal against the pre- 
liminary decree is pending is not a sufficient justi- 
fication for postponing the passing of the final 
decree, [ibid.] ` 

Lalman v. Shiam Singh (1), not followed. 

Gajadhar Singh v. Kishen Jiwan Lal (2) and Fitz- 
holmes v. Bank of Upper India Ltd. (3), distin- 
guished, 

A judgment-debtor cannot institute a separate suit 
for a declaration that the decree is time-barred. |p. 
511, col. 2.] , | l 


Tirst appeal from a decree of the Ad- 
ditional Subordinate Judge, Azamgarh, 


_ dated the 18th of April, 1925. 


“Messrs. [gbal Ahmad and Mukhtar Ahmad, 
for the Appellant. 
Dr. K. N. Katju and Mr. Shabd Saran, 
for the Respondents, ; 
JUDGMENT. 
Mukerji, J.—The plaintiff is the ap- 
pellantin this Ocurt.- She-instituted the 


t 
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under the following circumstances. 

The Oadh Oommercial Bank, Ltd., 
Fyzabad, whois the respondent in this ap- 
peal, obtained a decree for sale on foot of a 
mortgage exevuted by, two persons, viz., 
Saliha Bibi and her husband Riasat Hu- 
sain, Saliha Bibi was a first paternal cousin 
of the plaintif and according to the Shia 
Law to which Saliha Bibi was subject, on 
her death, the plaintif became the sole 
heir of her property. The decree was pass- 
ed against Saliha Bibi and her husband 
and was followed bya final decree for sale 
on 16th of December, 1915. When the final 
decree was passed, an appeal against the 
preliminary decree was pending in the 
Oourt of the Judicial Commissioner, Luck- 
now. That Court dismissed the appeal 
against the preliminary decree on 26th of 
July, 1916, Riasat Husain died in June, 
1916, and Saliha Bibi died in December, 
1918. There was a dispute as to who should 
succeed to the estate of Saliha Bibi. It 
appears that nobody knew, at the time, not 
even the plaintiff herself, that the plaintiff 
Khair-un-nissa was the heir to Saliha Bibi. 
Khair-un-nissa wasmarried to Riasat Husain 
as was her cousin, Saliha Bibi. Khairun- 
nissa has a son in Marahmat Husain, who 
is the defendant No. 2 in this suit, by Riasat 
Husain her husband. Fearing that collateral 
relations would take the property] of 
Saliha Bibi Khair-un-nissa falsely, setup her 
own son as theson ofSaliha Bibi. There 
was a litigation and ultimately it was ega 
tablished that Khair-un-nissa was the sole 
heir of Satiha Bibi, The respondents, the 
decree-holders, impleaded, for the purpose 
of the execution of their decree a whole 
host of persons, viz., defendants;Nos. 2 to 
10 ofthe present suit. Marahmat Husain, 
being a minor, was impleaded under the 
guardianship of his mother, Khair-un-nissa. 
The plaintiff brought the suit, out of which 
this appeal has arisen to obtain a declara- 
tion that she was not made a party to the 
execution proceedings and her contention 
was that she, the only legal heir not being 
before the Court, the decree had become 
barred by time. She sought a declaration 
that the decree had become time-barred 
and the property mortgaged was not cap- 
able of being sold in execution of that 
decree. Evidently, this last prayer was 
meant to follow as acorolldry to the main 
proposition thatthe decree was time bar- 
red. 

A number of other and subsidiary. ques- 
tions of fact and law were raised in the 
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suit but they have all been decided by the 
learned Subordinate Judge and they have 


not been re-agitated before us, ‘The learned 
Subordinate Judge on one of the points 


raised, held that the suit was not barred by. 


8.47 of the Civil Procedure Oode. It was 
conceded before us that the suit as brought 
would be barred by s. 47 and weara of the 
same opinion. She must raise the ques- 
tion of limitation in the execution proceed- 
ings, and not by a separate suit, The 
‘learned Oounsel for the appellant, however, 
sought to raise anew point and it being a 
point of law he was allowed to raise it. 
His argument was that the final decree 


which is sought to be executed, dated the - 


16th December,-1915, was a nullity and was 
not binding on the plaintiff. If this was 
Bo, the present suit was maintainable and 
` the plaintiff could obtain a declaration to 
that effect. We have, therefore, to con- 
sider how far this contention is correct. 
The argument is based on this. As I 
have alréady pointed out, whea the final 
decree was made in the mortgage suit on 
16th of December, 1915, an appeal against 
the preliminary decree was pending before 
the Oourt ofthe Judicial Commissioner of 
Oudh. The appeal was dismissed on 26th 
of July, 1916. It'is contended that there 
could be only one final decree in the: case 
and that decree could be passed only after 
the’ appeal from the preliminary decree 
had -been disposed of. It was further 
. urged that as the appeal was not decided 
til! 1916; the final decree passed in 1915 was 
a nullity. A case decided by two learned 
Judges of this Court, viz., Lalman vy: Shiam 
. Singh: (1) has been cited in support ‘of this 
proposition. This' case goes to the full 
length of supporting the appellant's case, 
If the learned Judges had ‘decided . the 
question of res judicata, feebly urged before 
them, after consideration, we would have 
thought it necessary to refer the present 
question before a large Bench. But I 
takeit that the question of res judicata 
was not pressed before the learned Judges 
and'-the léarned Judges did not direct 


their mind to a full consideration of the: 


' same, 

“The question’ of res‘judicata arises in 
this way. Granting for'the sake of argument, 
thatthe final decree in a mortgages suit 
could not be passed till the appeal. from 
the preliminazy decree had‘ been decided 
we find it to be a dead fact that final decree 


was passed as between the parties. The. 


(1) 92 Ind, Oas, 608; 24 A, L.-J. 288; A, I, R.. 
1926 All, 291, t x 
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Court that did pass the final decree was 
seized of the case and had.the jurisdiction, 
therefore, to pass it. It may be, if the 
contention of the plaintifi be right, that 
the: Court acted wrongly in making the 
final decree and in disregarding the fact 
that an appeal from the preliminary decree 
was pending. The decree being there, 
rightly or wrongly, passed, it binds the 
parties to it. The plaintiff's predecessor-in- 
title being: bound by the decree, it is not 
open to the plaintif to say that the decree 
is a nullity. This aspect of the case was 


‘presented before the learned Judges in 


Lalman v. Shaim Singh (1), but it was pre- 
sented very feebly. The learned Judges 
brushed aside the argument by pointing 
out that the decree-holder sought execution 
not only of the final decree but also sought 
to realise the costs which had been granted 
by the Appellate Court in dismissing the 
appeal against the preliminary decree. ` If 
this was so, it would have been enough to 
dismiss that portion of the application for 
execution as sought to execute by sale 
of the property, the decree for costs passed 
by the Appellate Gourt. If the: decree- 
holder wanted afew rupees morethan was 
warranted by the final decree that would be 
no ground for saying that the final decree was 
a nullity. 7 

I will now consider the argument of the 
plaintiff's Counsel as apart from authority 
furnished by the case already discussed, 
The learned Counsel relied on the case 
of Gajadhar Singh v Kishen Jiwan Lal 
(2) and Fitzholmes v. Bank of Upper India 
Ltd. (3) decided by their Lordships of the 
Privy Oouncil in which a certain statement 
of the law made by Banerji, J.,in the.case in . 
Gajadhar Singh v. Kishen Jiwan Lal (2) 
was approved. Both the cases, were of 
limitation and the question arose whether 
for the purpose of applying -for a, final 
decree the decree-holder had three . years 
from the date of the preliminary decree 
passed by the first Court or from the date 
of the decision of the Appellate Court where 
there was an appeal from the. preliminary 
decree. It appears thatin an, earlier case 
Banerji, J., of this Court had held that limi- 
tation began to run from the date of the 
passing of the preliminary decree’ by the ` 


T. R. 783.8 Lah, 269; 8-P, LiT. 877; 54 La, 5° 
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first Court. In the case reported as Gaja- 
dhar Singh v. Kishen Jiwan Lal (2) the 
learned Judge modifed his opinion and 
held that limitation would begin to run 
from the date of the final decision in appeal. 
In stating the law the learned Judge said 
that the law contemplated the passing of 
only one final decree and that final deeree 
could be made only after the Appellate 
Court had decided the appeal from. the 
preliminary decree. It is this distum 
which has been approved of by their Lord- 
ships of the Privy Council.. 

As already pointed out the point bafore 
the Full Bench in the case in Gajathar. 
Singh Kishen Jiwan Lal (2) and the point 
in the case: before their Lordships of the 
Privy Council in the case in Fitzhclmes 
v. Bank of Upper India Lid., (3) were ones 
of limitation. The question that we nave 
to decide is not one of limitation tut is 
whether a mortgagee who has obtained a 
decree for sale is not entitled to ask for a 
final decree for sale for the simple reason 
that an appeal has been preferred against 
the preliminary decree. Suppose for exam- 
ple, a suit for sale is brought for recovery of 
Rs. 52,000. The defendant contends that 

Rs, 4,000 claimed as interest was no: re- 
eoverable, The contention is disallowed 
by the Oourt of first instance and a decree 
is passed for the entire sum of Rs. 52,000. 
The defendant appeals only iin so fer as 
the decree was for recovery of Rs, 4,000, as 
interest. Ifit be the law that till the ques- 
tion of Rs, 4,000 is decided by the Appel- 
late Court (it may take three years to dacide 
the point) the decree-holder must wait and 
cannot realise the balance of the decretal 
amount as to which there is no disputa and 
must be content with the reduced rate of 
interest at 6 per cent. per annum, although 
the stipulated interest might be much 
larger; that law would surely be very very 
ungenerous and irksome. Surely, unless 
there be any express law to the effect, we 
must not deduce it from the dicta al-eady 
quoted which fell from eminent Judes on 
a pure question of limitation. 

Order XLI,r. 5 of the Oivil Procedure 
Code, expressly lays down that the fact 
that an appeal is filed shall not, by itself, 
operate as a stay of execution. If wə are 
to accept the appellant's contention that 
by virtue of preferring an appeal, for how- 
ever small. portion of the decree it msy. be, 
a judgment-debtor can put off the execu- 
tion of a mortgage-decree, we must surely 
have an authority for that. No such au- 
thority is quoted. The case of a mortzage- 
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decree does not stand apart. The same 
remarks apply to decrees for say, dissolution 
of partnership and accounts, decrees for 
partition, a decree against an agent for 
rendition of account and so on. 

No doubt, where a preliminary deeree 
has been interfered with by the Appellate 
Court the final decree is affected to that 
extent. Itis also clear that where a decree- 
holder proceeds to obtain a final decree 
in spite of the fact that an appeal against 
a preliminary decree is pending, he takes 
some risksin having to apply fora fresh 
final decree if the Appellate Court modifies 
the preliminary decree. But that is the 
case even where a simple money-decree is 
passed. A simple money-decres, say for 
Rs. 5,000, is passed. The decree-holder 
will have an absolute right to execute the - 
decree at once although the defendant may 
prefer an appeal. If the appeal succeeds 
and if in the meanwhile the plaintiff has . 
realised the decretal amount he will have 
torefund the amount; but nobody would 
certainly argue that simply because the 
original decree stands the chance of being 
modified, on appeal, no execution could be 
taken out. Wherea decree is passed by 
parts as in the case of a suit ona mort- 
gage, the decree can be executed only after 
a final decree has been made. There must 
be some clear authority for holding that 
the mere fact than an appeal against the 
preliminary decree is pending, is a suf- 
cient-justification for postponing the passing 
of the final decree. 

I am, therefore, clearly of opinion that the 
contention of the learned Oounsel for the 
appellant has no force and the final decree 
passed is not a nullity. 

I need not go back to the question of 
res judicata. The final decree, whether it 
should or suould not have been passed, 
has been passed and, therefore, no valid 
objection can be taken to its execution. 
The Appellate decree has not in any way 
modified this final decree. There may be 
but we do not know if it is the case, a 
decree for costs passed by the Appellate 
Court. That decree for costs may be a 
decree directing that the costs should be 
realised from the mortgaged property or. 
it may be a decreo directing that the 
unsuccessiul respondent should pay the 
costs personally. If it is a personal 
decree, it will have to “be executed 
independently. If the appellate decree 
directs that the costs should come out of 
the property mortgaged, that decree will 
not be executed till a final decree is made 
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including the appellate costs. In any view, 
the final decree as it stands is capable of 
execution and nobody who is a party ‘to 
the execution or his .representative, can 
Object toit. ae 
The result is that the appeal must fail. 
I would dismiss the appeal with costs.. : 
Niamatullah, J.—Iam in complete 
agreement with the view taken by my 
learned. brother and with the-.reasons 
. 48Signed by him in support of it. T would 
add a few words of my own-.as J. feel 
strongly on the question whether’ the 
final decree passed during the pendency of 
an appeal from the preliminary~ decree 
which is eventually affirmed by the Court 
of Appeal is a nullity. Reliance ia. placed 
on béhalf of the appellant on. Lalman v. 
Shiam Singh (1) for the proposition that 
such a final decree is not capable of 
execution. This 
lead to 
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mentioned in r. 4.” - ee ake 

- As soon asa suit for sale terminates in 
favour of the mortgagee a preliminary 
decree must follow. On the expiry of the 
usual period of grace, when payment is not 
made, the Oourt “shall” pass a final decree 
“on application made in that behalf by. the 
mortgagee”. No notice of such application 
need be issued to the mortgagor though 
one is usually issued. In view of the 
mandatory character of these provisions no 
Court can‘ refuse to pass a final decree 
ifthe mortgagee applies, therefor, The 
mortgagor cannot be heard to say that 
he has preferred an appeal and, therefore, 
no: final decree can be ‘passed. This 
reductio ad absurdum hecomes more marked 


ag ; | 


the proceeds of the sale be dealt with’.-as is 
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if the provisions of O. XXXIV, rr. 2 and 3 
are examined, When a preliminary decree 
is.passed in a. foreclosure suit it direcis 
payment “on a day within six months 
from the date of declaring: .the amounts 
due to be fixed by the Oourt’’. (r. 2)-.and 
“if such payment is not so made, the Court 
shall, On application made in that behalf 
.by the- plaintiff, pass a decree that the 
defendant,........ .be debarred from .all 
right-to-redeem the mortgaged. property 
and also, if necessary, ordering the defend- 
ant to put the plaintiff in possession. of 
tha property.” Then follows, the. proviso 
which proves the incorrectness, of the 
view contended for’ demonstration. It 
is ‘this:— 

‘Provided. that the Gourt may, upon 
good cause shown and upon such terms 
(if. any) as it thinks fit, from time to time 
Postpone the day fixed for such payment.” 

If the preliminary decree has been 
appealed from there is, in that view, 
little room for the Court to exercise a 
discretion given by the proviso nor, is 
there any need for a mortgagor toapply 
for: an extension of time as he can help 
himself to: an extension if he has only 
preferred an appeal and in many cases to 
an.extension for inordinate length of time. 
If-a-case involves a substantial question of 
law an appeal to Privy Council will afford 
great facilities for preventing the mort- 
gagee from reaping the fruits of his 
decree. Where the mortgage-money already 
exceeds the value of the mortgaged pro~ | 
perty, as it may do in many cases, the 
délay in passing a final decree in a fore- 
closure suit is calculated to deprive him 
ofany return for the interest accruing in 
the meantime, 

‘It is true a decree passed by a Court of 
-first instance, when affirmed on appeal, is 
marged in the appellate decree. But so 
long as no decree has been passed by the 
Court of Appeal it continues in full force, | 
and the mortgagee can take action accord- 
ing to its tenor. Itis open to a mortgagee 
to obtain a final decree, if otherwise en- 
titled toit, even where an appeal is pend- 
ing from the preliminary decree. But 
such a course entails some disadvantages, 
e, g., interest at contract rate is to be 
awarded up to the date fixed for payment 
by the préliminary decree and thereafter 
at such rate as the Court may allow and if 
he waits for the appellate decree he would 
be entitled to interest- at the contract rate 
fora longer period, ' Whether a decrea 
passed .by a Oourt of first instance will 


- Bia | 
‘merge in the decree: of the Appellate Ocurt 
affirming it when a final decree intervenes 
and the mortgagee insists on executing 
the final decree already obtained or whe- 
‘ther he can throw up such final decree 
and obtain another on foot of the ore- 
liminary decree passed by the Appellate 
Oourt affirming that of the Court of urst 
instance, are questions which do not 2all 
for decision in this case. It is, however, 
clear to my mind that where a final decree 
‘was actually passed pending an eventually 
unsuccessful appeal from the preliminary 
decrée, it is binding on the parties and is 
capable of execution, Since it cannot in- 
clude costs of the Appellate Court end 
possibly interest at a higher ratefor a 
certain period, the mortgagee seeking to 
execute if cannot insist on including such 
costs and such interest, as he can doif he 
obtains a final decree on foot of the pre- 
liminary decree on appeal. The case of 
Lalman v. Shiam Singh (1) is distingush- 
able for the reason last mentioned. The 
learned Judges in repelling the argumant 
that the final decree passed rightly or 
wrongly was binding between the partzes, 
observed: “The simple answer to it is 
that the mortgagee does not come meraly 
on the basis of that decree as having been 
passed in his favour rightly or wrongly. 
He includes in his application for execution 
costs awarded to him by the High OCoart 
as well and it is clear that'he has in cen- 
templation the correct final decres which 
ought to be passed in the suit. Suck a 
correct decree has not yet been passed so 
there can be no question of its execution.” 
In the case before us there is no suggestion 
and the question having been raised “or 
the first time in this Court there is no evi- 
dence that, the mortgagee is, in effect, 
seeking to execute the supposed final decree 
based on the preliminary decree passed 3n 
appeal. It istrue there are dicta in this 
and other cases, which, taken apart from 
the facts to which they refer, lend support 
to the appellant’s contention. Gajadkar 
Singh v. Kishan Jiwan Lal (2), Jouad 
Hussain v Gendan Singh (4) and Fitzholmes 
v. Bank of Upper India, Ltd, 13) 
decide no more than that an applicatien, 
made after the decision on appeal for a 
‘final decree ta be passed on foot of the 


preliminary decree passed on appeal, is 


(4) 98 Ind. Cas. 499; 24-A. L. J. 765; A. I. R. 1326 
P. O. 93; 1926) M. W. N. 591; 44 O..L.,J. 63;- 3 Ot 
W. N. 690; 24 L. W. 394; 7.P. L. T. 575: 31 0. W. 


N. 98; 51 M. L. J. 781;,28 Bom, la, RB. . 1395; 53I. 
497; 6 Pat. 24 (P, 0.) a 
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not barred by Art. 181, Indian Limitation 
Act, if it is within three years from the 
date of the appellate decree, though 
beyond three years from the date of the 
preliminary decree passed by the Court of 
first instance. They can be no authority 
for the proposition that no final decree can 
be passed before the appeal isdecided and 
if passed cannot be executed. 

For the reasons stated above, I concur in 
the order dismissing the appeal with costs. 

By the Court.—The appealis dis- 
missed with costs. 


A. Appeal dismissed, 


ALLAHABAD HiGH COURT. 

MisOELLANEOUS Oase No. 289 or 1928. 
January 7, 1929. 
Present; —Mr, Justice Sen and Mr. 
Justice Niamatullah. 
GAJE SINGH AND oTHERS—PETITIONERS 
: VETSUS 
Musammat UOHABIA AND OTHERS — 
OPPOSITE PARTIES 

' Kumaun Rules, r. 7—Khaikari tenure, history and 
incidents of—Collaterals not joint.in cultivation with 
deceased holder, whether entitled to succeed—Mort- 
gage of tenure, validity of—Hindu Law—Alienation 
by widow—Consent of remote reversioner, effect of-— 
Recitals in deed, value of. . 

Khaikari tenure of Kumaon is heritable and 
collaterals of.a.deceased holder of such a tenure 
are not excluded from inheritance by the whole 
body of co-skarers in the particular tenure .by 
reason of their not being joint in cultivation with: 
the deceased holder or his widow.. |p. 523, col. 
1 


[History and incidents of khaikari tenures of 
Kumaon discussed.] í 

The mere fact that a- tenure is: not transferable 
isnot enough to invalidate a mortgage of such a 
tenure as between the mortgagee on the one hand 
and the mortgagor and those representing him on 
the other. [p. 522, col. 2} 

The consent of a remote reversioner to an aliena- 
tion by a Hindu widow does not raise any pre- 
sumption of necessity. [p. 523, col 1.} 

Rangasami Gounden v. Nachiappa Gounden (1), 
referred to. 

.A recitalin a deed of recent date executed by a 
Hindu widow is noevidence of the fact recited. 
[ibid. | 

Miscellaneous reference under r. 17 of the 
Rules and Orders relating to the Kumaun 
Division, from the Secretary to Government, 
United Provinces. 

Mr. B. L Dave, for the Petitioners, 


JUDGMENT. 


NA Niamatullah, J.—This-is a reference 


by the Local Government, under:r.17 of 
the Rules and Order, relating to. Kumaun 
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Division, made on the petition of (aje 
Singh and others who were plaintiffs in a 
suit brought by them to challenge the 
validity of a mortgage-deed dated 18th 
August; 1925, executed by MusammatUchabia 
widow of Gobind Singhin favour of Kalyan 
Singh and Tika Singh defendants Nos. 3 
and 4, in respect of property to which she 
had succeeded on the death of her husband 
issueless,a few years before the date of the 
mortgage. Therelationship of the plaint- 
iffs with the deceased husband of Musam- 


mat Uchabia will appear from the subjoin- . 


ed pedigree, 
AN SINGH 
al ih j E 
Gaje Singh, Gobind Sarup Singh, Khim Singh 


plaintif Singh plaintiff 
No, 1. No, 2. 


Married (1) Musammat 
Uchabia, 
defendant No. 1, 
(2) Musammat Jhaupari, 
deceased. 





( YG. 

Mohan Singh, Diwar Singh, 

defendant plaintiff ' 
No. 4, No. 3, 


The suit as brought is simple. Plaintiffs 
claim to be the nearest reversioners and 
presumptive heirs of Gobind Singhon the 
death of Musammat Uchabia. . The aliena- 
tion is impeached on the usual ground that 
it was not warranted by such legal neces- 
sity. as justifies a mortgage by a widow 
under the Hindu Law. 
has been impleaded as he attested the 
mortgage-deed,. probably, in token of the 


same having been executed under justify- 


ing circumstances. The plaintifs do not 


suggest that they formed with.the deceased. 


a joint Hindu family. 
Written statement filed by the mort- 


gagees (defendants Nos. 2 and 3) raised two. 


main questions, viZ., (1) that the property 
mortgaged, consisting of lands in a sub- 


division of the villageSirda and a cow-shed. 


is part of pacca khairkarz tenure in which 
plaintifis,as separated collaterals, can have 


no right of inheritance and, therefore, by. 


themselves and without joining all other 
co-sharers of the entire tenure,they cannot 
maintain the suit and (2) thatthe mort- 


gage was justified by legal necessity as. 
shown by the attestation of defendant No.4, . 
a person. equally entitled ,with the plainte. 


re 


iR < 


. GAJE SINGH V, UOHABIA, 


Defendent No. 4. 


919 
‘-The Assistant Collector of Ranikhet who 
heard the case in the firat instance upheld 
both the pleas, On first appeal, the Daputy 
Commissioner, and on second appeal the 
Commissioner, decided only the first ' plea 
and expressed no opinion onthe second 
which related to the existence or otherwise 
of legal necessity for the mortgage effected 
by the widow. In arriving at a conclusion 
on the question of the plaintifs right to 
inherit on the termination of the life-estate 
of defendant No, 1 all the three Courts con- 
sidered that it was concluded by certain 
decision which had ruled that collaterals 
are not entitled. to succeed to khaikare 
tenure unless they were joint in cultivation 
with the deceased tenant. | 
Dissatisfied with the decisions ‘of - th 

Kumaun Courts the plaintiffs moved the 
Local Government to makea reference to 
the High Oorrt for the latter's opinion ón 
the questions arising in the case, one of 
which is of general importance and likely 
to arise in othercases, This reference has 
been accordingly made, 

b. li may be stated at once-that the first 
plea does not relate to any family or local 
custom modifying the ordinary Hindu Law 
to which the parties are subject in matters 
of inheritance but refers to a peculiar in- 
cident of the kKhaikari tenure which, accord- 
ing to the defendants’ case,. is lineally: 
heritable but cannot descend on the cole 
laterals unless they were joint-in cultiva- 
tion withthe last male holder or his widow,’ 
The judgments of the Oourts whose deci-' 
sions are questioned are based on that- 
footing. The earlier decisions which the 
Courts profess to follow likewise, treat it as 
an incident ‘of the tenure and not as part 
of the personal law of the holders. 

“ Whether the tenure in the hands of a 
male-holder is transferable toany extent 
neec-not be considered but it may be safely 
promised that it is a permanent tenure and 
the holder thereof enjoys absolute im- 
munity from ejectment by the proprietor, 
That itis not limited in duration to one or 
more lives will be equallyclear from such 
materials as are available. It is admittedly 
heritable by the male lineal descendants, 
Indeed, . the defendant's written statemént 
and the judgments of the Oourts which 
uphold it unquestionably imply that the 
male-holder has an estate of inheritance 
but that collaterals as such cannot inherit, 
being excluded in the matter of inheritance 
by tha whole body of:co-sharers in the 
khaiker tenure.: Such being the character- 
istics of. the tenure as alleged by the defend» 
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controversy boils down to the question whs- 
` ther the tenure being heritable, collaterads, 
not sharing in the cultivation of a deceas:d 
holder, are excluded from inheritance Dy 
the whole body of co-sharers in the per- 
ticular tenure. It may becbserved tkat 
the collaterals as such are excluded but can 
apparently succeed if they are co-sharers 
in the whole tenure, 


It must be conceded thatan incident of - 


such an extraordinary character, attaching 
to an estate of inheritance and so much 
opposed to ordinary notions of nature justice 
should be established by cogent eviderze. 
Cases.of hardship may frequently occur now 
when separation between the sons of she 
same father and between uncle and neptew 
is common enough. K 
Now, an incidentof the kind mentione 
above may come into existence in ong of 
three ways, viz., (1) by Statute, (2) byżke 
terms of the grant creating the tenure or 
(3) by usage. Admittedly there is no rule 
of any enactment on the subject, The 
necessity of a codified law dealing vith 
this and similar tenures in Kumaun has 
been pointed out several times by experienc- 
ed Revenue Officers and itis high time shat 
uncertainty in such. matters should cese. 
The origin of a given tenure and the terms 
of the grant,if any, are lost in antiquity and 
cannot be ascertained with any degree of 
precision except in so far as may be gather- 
ed from usage and subsequent treatment of 
the tenure. The investigation must, thare- 
fore, mainly rest on the third alternetive 
which, again, reduces itself to whatwe can 
gather from settlement reports which. were 
the only source.of knowledge of officers who 


have had to administer that part 02 the. 


country. Mr. Stowell’s valuable Manual.of 
the Land Tenures of the Kumaun Divzion 
is based mostly on the reports. mentioned 
by bim in the Bibliography given by him 
in the preface and on csses decided by 
Commissioners of Kumaun Division whose 
orders are final. Mr. Stowell’'s Manual is 
found to be freely quoted in the judgments 
‘produced in this case as also in those of the 
three Courts. which decided it. I have 
preferred to refer to such of the original 
reports as. could be found in the. Court 


library or the Government Secretzziate. 


library in order. to discover ifthere ie any- 


thing in them to. support the proposition. 


that collaterals are not entitled to suzceed 
to a ehare in pacca khaikar village rnless 


they, shared the cultivation of:the deceased. 


`A 


-Pheikar. and the conclusion that. I have 


i 
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reached is that this disability, assumed by 
some officers, is an innovation imported 
from a statutory provision in the 
Rent Act XII of 1881 in force in the 
plains. A reference to the views of 
the successive officers who settled 
Kumaun and compiled the settlement re- 
ports will bring out my reasons for arriv- 
ing at that conclusion. 


It was in 1815 A.D. that Kumaun was 
annexed to British India by conquest. 
The first settlement was very summary, the | 
second was forone year, thethird and fourth 
for three years each, the fifth and seventh 
for five years each. The last of these expired 
in about 1838, AJl these settlements were 
made by Mr. Trail whose long official con- 
nection with the Kumaun region, entitles — 


' him to be regarded as an authority where 


his pronouncement on a question relating to 


land tenures in Kumaun is to be found.’ 


He is freely quoted by succeeding Settle- 
ment Officersand Mr Stowell bas made 


copious and frequent use of his writings. . 


The next settlement and the first long 
term ‘(20 years’) settlement was concluded 


-by Mr. Batten in 1840. On the expiry of 


this. term it was followed. by -another 


| Similar settlement made by -Mr...Becket - 


(1861-1864) but before he could- write his | 
report he had to proceed to England 
owing to ill-health and Sir Henry Ramsay, 
the Oommissioner, compiled the report of 
that settlement. The third long settlement 
was made in about 1896 by Mr. Pauw 
whose report is very illuminating and has 
been made full use of by Mr. Stowell. (I 
have collected the above information from 
the repcrt of Mr. Pauw pages 55-58). It. 
will thus appear that we must depend on 


- Messrs. Trail, Battan, Becket, Sir Henry 


Ramsay and Mr. Pauw for guidance as 
regards the incidents of a given tenure 
in Kumaun and any one who has had to 
write on that subject or to decide any- 
question in controversy has relied on the 


-views of one or the other of these officers. 


. An idea of khaikar tenures and rules of 
succession relating. thereto, as-also a gene- - 
ral conception of the relations subsisting 
between the proprietors and Government 
on the one hand and between the pro- 
prietors.and their subordinate holders on 
the other.can be obtained from the follow- 


. ing extracts taken from Sir Henry Ramsay's 


and Mr.. Pauw’s settlement reports. which’ 
are largely based, so far as the character- ` 


istics. of the tenure.are concerned, on Mr, 
Trails writings. I. was not able to pro» . 
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os any compilation of Mr, Trail him- 
self. 

“The khaikar”’ says Sir Henry Ramsay, 
“enjoys hereditary though not a transferable 
right in the land of cultivators; and on 
the death of a father the sons generally 
make a sub-division of the land, which 
not unfrequently reduces the holding of 
each so much that these khaikurs- are 
obliged to cultivate other land as. sirthans 
or in paekashtee in some distant village, 
where they make their own term with 
the proprietor. Paekashts of long standing 


have now assumed the position of khaikars.. 
No Paekashts are in the position of con-. 


tractors or sirthans,” ME 
“There is no tenure corresponding to what 


is known in the plains as zemindari where. 


maafee rights which had been undisturbed: 
since the conquest of the province existed, 
they invariably include the proprietary. 
right and the cultivators areonly khaikurs, 
Where proprietary rights which had been 
recognised at the 20 .years’ settlement, or 
rights of the same kind acquired by purchase 


existed, they could not be . interfered with ' 


but, with these exceptions. the cultivators 
have been recorded as the owners of the land 
they occupy, while the permanent tenants 
can never be disturbed or interfered with by 
the enhancement of rent. In. fact these 


tenants are in all respects equal to pro- 


prietors, with the exception that they cannot 
sell their holding and they pay a small sum 
in addition to the quota of revenue due from 


the land recorded in their names, sirthans 


must make their own arrangements.” 
“The only other tenure requiring notice 
is that which exists in some parts-of the 
District, where whole. villages ara in pos- 
‘session of the permanent tenants khaikurs, 
The proprietor residing in another part 
has’ no power to interfere with-these khai- 


kurs or their land, waste or cultivated” 


(Sir Henry Ramsay’s Settlement report of 
1875 pages 15-16). : 

Mr. Pauw quoting from Mr.:Trail gives 
the following account of skhaikari ten- 
ures:— 5 

“Where the land granted” says Mr, Trail, 
“was already. held in property. by others, 
those occupant proprietors, ifthey continu 
edon the estate, sank into tenants of the 
new grantee, who, moreover, by the custom 
of the country, was permitted to take one- 
third of the estate into his own immediate 


cultivation or sir. Of the remainder of. 


the estate, the right of cultivation rested 


with the original occupants, who were now. 


termed khaikars or „occupants in distinc- 
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tion. from thatwan or proprietor.” In 


. Nagpur there are a number of villages 


illustrative of this system, the high castes 
Bartwals, Bhandaris, Rawats, etc., no doubt 
the more’ recent grantees, being the pro- 
prietors of the whole village with culti- 
vating rights in part only, while the 
Khasiya castes, no doubt: tha earlier occu- 
pants, hold the remainder of the village 
as khatkars of the high caste proprietors. 
It would appear that if the grantee did 
not at once exercise his right to take part 
of the village into his own immediate 
cultivation, he was subsequently debarred | 
from getting a footing there at all, and 
remained entitled merely to his manorial 
dues. Mr. Batten derives the word khatkar 
from khana, to ‘eat, and kar the royal 
revenue, that is, he may enjoy the land, 
so long ashe pays the revenue. Besides 
the Government revenue (sitri) the khatkar 
was called on to pay to the proprietor 
various dues known as bhent (special cash: 
payments), dastur (dues in kind) and pithat ` 
(an annual trifling cash rent).” 

“The khurnis were tenants and settled 
on the estate by the proprietors, and by 
long continued occupancy: might come to 
be considered: in the light of khaekars from 
whom indeed they differed little except 


‘in the nature ofthe rent-to which they are 


liable.” As the khurni or kaint according . 
to Mr. Trail paid a higher rent than any | 
other description of tenantit was no doubt 
found convenient to allow him an hereditary 
right to cultivatian though strictly his- right 
belonged only to the khaekar. The land of 
the childless khurni would, moreover, © 
naturally revert to the proprietor at his 
death, and this may not improbably be the | 
reason why the khaikar, who in villages 
where the grantee forbore to take culti- ` 
vating possession in the beginning, now’ 
entirely excludes his heirs, so that on a 
khaikar in such a village dying without an ' 
heir or even collateral, his land reverted to 


the village body of khaekars, should he ‘diè `` 


in a village where the proprietor. holds land 
in cultivating possession, the holding passes 
not to the body of khatkars but to the pro- 
The analogy of position between 
khaekars and khurnis would probably have 
been quite sufficient to establish this 


. custom. Mr. Batten says regarding the 
-khurnis: 


“This class of tenants is fast 
becoming merged into that of khaekars”, It 
seems doubtful whether during. the period 
of British rule they were ever distin- 
guished, as no mention is made of khurnis 
in the oldest settlement papers, they 


$18. 7 
appear tó have been treated exactly as 
khaekars, and certainly not only is no 
distinction: made now, but the: very neme 
i; lost; and it would be impossibie to find 
out whether any. given khaekar acknow- 
ledged. for his-ancestor a vassal tenant, 
or areduced occupant proprietor. Sir H. 
Ramsay, however, is said to have acknow- 
ledged a distinction between pakka. and 
kahchha kheekars; having reference, no 
doubt, to. the under-proprietary and occu- 
pancy rights diecussed in this paragraph, 
and in a settlement dispute relating to 
Mangaon, patti Dug in the Almora District 
decided by Pandit Amba Datt, Deputy. 
Collector, in 1843 A. D., the same techni- 
cal expression ‘pakka khaikars’ is used.” 
“The hissedart right is ‘as before men- 
tioned. said to have been an introduction 
of the British rule, The idea of land without 
a private owner: seems to have been 
repugnant to the earliest British ad- 
ministrators and asin the plains the proprie- 
tary right was conferred-on the zemindars, 
or Revenue Collectors, so in Garhwal it 
was conferred on the occupant cultivators 
unless some one else could show thet a 
grant of the land and not merely an assign- 
ment of the. revenue, had been made to 
him. The cultivators were :then termed 
‘hissedars or co-sharers in the estate, and 
were allowed full rights of transferin th 
cultivated land of the village.” ees 
` (Pauw's Settlement Report 1898, pages 33- 
35, paras. 37, 38 and 40.) 
_' “ Another kind of resident tenants,” kow- 
ever, says Mr. Trail, “who rent the land 
which the proprietors from absence: or 
other causes are precluded from cultivaiing 
themselves, have no right of occupancy; 
_ either acknowledged or prescriptive. The 
tenants pay their renteitherin kind kut com- 
monly at one-third of the produce), ar in 
money, according to existing rates or en- 
gagements or to former usage. Where 
there is little demand for the: land it is 
usually let for a moderate money rate, which 
tenure is termed sirthan, that is the renter 
pays merely sirti.” The term sirti meant 
- the Government land revenue proper under 

the Rejas, the original “agricultural assess- 
ment.” D: 


_ (Pauw's Settlement Report, page 35, para. - 


= It should be borne in mind that. the 
word ‘hissedar’ has become a technical 
expression denoting only proprietary co- 
sharers. - is 

. "At the outset a distinction must be 
mace between khaekars..in a village held 
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entirely by khaekars,- and “khaikars-in a 


. village in which the hissedars have khud- 


kasht which is the modern form which the 


, under- proprietary : and: -occupancy rights 


have respectively assumed. Jn the former 
ease (to quote Mr. J R. Reid's words in the 
case of Padmu and others of Timiti, Lagga 
Pali, Khatli; versus Gauri Datt and another, 
in an order dated 28th March, 1889, as Com- 
missioner), “ the khatkars alone have a right’ 
to arrange for: the: cultivation, -pasturage, 
ete., including the succession is land lapsing 
owing to the death, heirless,.of khaikars. the 


‘breaking up of waste etc., while the hissedars 


have no right beyond the collection of Te- 
venue cesses and padhanchari.” Tt would be 
hardly necessary’ to give instances, by 
quoting cases, of such a well-known and- 
well-established principle were it not that 
owing to the absence of any written law on 
the subject of these ‘tenures, and ‘to the 
unscrupulousness and untruthfulness of 
litigants; new authorities are apt, merely 
from inability to ascertain the correct 
custom, to give decisions absolutely oppos- . 
ed to all recognised rights. It is sufficient 
to: give one such instance. The village of 
Milai is held entirely by khaekars, who pay- 
revenue to the muafidar. At the last settle- 
ment the khaikars who represent the old 


. cultivators who have sunk into tenants ‘of 


the grantee were recorded as proprietors in 
consequence of their independent position. 
On appeal they were subsequently reduced 
to the position of khaikars. But there 
could be no question of their under-pro- 
prietary right or the fact of their holding’ 
the whole village. Balmukand the present 
muafidar sued a khaikar Lalmani for re-. 
covery of possession of land broken up by 
the latter on the ground that it was his’ 
khudkasht (x perfectly preposterous plea; 
a similar suit had in fact been dismissed 
in 1888) and by some means or other got a 
decree. The defendant in appeal pleaded 
that the whole village was in possession of 
khaikars, and that the muafidar by custom 
could only take the -malikana and -had no 
right to interfere with the cultivation. 
The Commissioner, however, refused to 
modify the decision (5th May, 1893,) and an 
appeal to the Board of Revenue met with 
the same fate(2Znd September, 1893), though 
in the case of Padmu versus Gauri Datt 
quoted above, the Board had themselves 
decided that the khaikar$ in a similar 
village were entitled to the possession of 
land which the hissedars had actually parti- 
tioned out amongst themselves. The cases 
of Khushgl Singh.ot.-Dyuna Jalla: Doræ : - 


HOT O. 1999 


versus Lachi and others(J une 8th, 1889), aud 


Gangapuri of Mangaon, Dug v. Parsi Sah 
(December 20th, 1893), both of which went 
up at one time or another to the Board are 
perhaps the leading cases on the subject of 
the holdings of khaikars in villages held 
entirely by khaekars. Both are Almora cases 
and in both the custom ‘was held to apply 
not only to principal but also to lagga 
villages held enirely by khaikars when 
there was any evidence that the khaekars 
holding represented an old under-pro- 
pristary tenure. They both refused to the 
hissedar the right to resume the landof 
an heirless kkaikar and in both cases it 
was decided that the land should go to the 
common body of khaikars, The principal 
18, however, by no means a: modern one. 


Sir H. Ramsay mentions it in the Settle- 


ment Report of Kumaun and a judicial 
decision by him to the same effect exists 
in Harak Singh of Chyurkot Sabli versus 
Dalip Singh and another of Jukani lagga 
of Bangar Sabli in which the hissedars 
wanted to divide among themselves the 
unassessed waste land of the village of 
dukani held entirely by khaekars. Sir H, 
Ramsay ruled “Since all Jukani is in 
possession of khaikars the unmeasured land 
will not be divided amongss the hissedars”’ 
(30th November, 1877). In the case of Banwa 


and another versus Bala Datt of Rauthiya 


Chalansyun in which the defendaht a 
hissedar got a deed of relinquishment from 
a khaikar in a village held entirely by 
khaikars and the plaintiff a khaekar 
sued for the land, Mr. Ross, Commissioner, 
ruled: “The hissedar cannot get possession 
of any khaekar land. Ifa khaekar wishes 
to give up any of his land it must go to 
the other khaekars. It was also ruled 
that the hissedar had no right to cultivate 
unmeasured land in the village (9th April, 
1838). Nor does the hissedar improve his 
position by obtaining by fraud or collu- 
sion the cultivating possession of land in 
the village. It has been laid down in the 
case of Devi Datt verans Prem Singh -and 
others, decided, by Mr.J. R Reid, Oom- 
missioner, on 9th January, 1889, that a 
hissedar so obtaining land is on precisely 
the same footing as regards rights and 
privileges as any other khuekar, and that 
the land so cultivated is not equivalent to 
khudkasht nor does it affect the under- 
T aa rights of the other khae- 
ars”, 


“In the case of villages in which the 
hissedars have land in their own cultivation 
‘or Rhudkasht, the khaekar's land, in the 
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49 
event of his leaving no heir, or. collateral in- 
cultivating possession, reverts to:the pro- > 
prietor, This reversion was noted in the last 
settlement agreement, though not the rever- 
sion to the body of khaikars. In the case of 
Ude Singh in 1876 this matter ' was. dis- 
cussed between Mr. Colvin, the Officiating 
Commissioner, and Mr, -Backet, the latter 
explaining that the agreement wasa “mere 
form”. “The kheakar may also relinquish 
his land at any time by a deed of relinquish- 
ment (ladawa) executed in favour -of his 
landlord, but not to the prejudice of his 
partners in the holding. Thus in the case 
of Chott versus Jivanand, of Uprainkhet, 
Bachhonsyun, the plaintiff, widow of a 
deceased khaekar, sued to cancel a. ladawa. 
given by her eldest son to the hissedar - 
defendant,asshe had a younger son. Sir 
H. Ramsay ruled: “If Paunlya did not 
wish to cultivate the land, his younger 


‘brother had the right to all, and Paunlya 


had no right to giveitup by ladawa.” The 
deed of relinquishment “was. accordingly 


cancelled (4th September, 1878). 


“As regards the right ‘of relatives .to 
succeed, no doubt has ever been expressed 
as to the son's right The daughter's right 
is more doubtful, though in the case of 
Sauni and another versus 
Parsadu and others, Pauri, Nandalsyun, the 
plaintiffs sued to succeed their mother as 
khaekars, and got a decree which was 
upheld bv Oolonel Erskine on appeal (19th 
May,1890).In former case a nephew had been 
preferred to adaughter andadaughter’s son, 
even when the latter were supported: by the 
proprietor, while still earlier cases had 
declared the nephew incapable ofsueceeding 
at all; facts which only show the necessity 
fora clear exposition of existing rulings. 
The daughter's right is no doubt a highly 
equitable one, and would apply a fortiori 
in the case of a gharjawain and daughter's 
son, though it can hardly be said that 
the rights of either are 
cognised.The fact is that nine-out of 
every ten hillmen are hissedars, and 
every curtailment of the right of 
succession to the khaekar is to their 
advantage, as it brings in more lapsed 
holdings, which can now be let out at. 
far better profit than twenty per cent. on 
the revenue. As regards heirs other than 
descendants, the widow hasan undoubted 
claim to succeed in the absence of sons, 
and in thisis preferred to the daughters, 
in the case of Rattan Singh versus Dhaun- 
kalu and others of Sirwana, I[riyakot, the 


` plaintif ` hissedar guedi -to ‘obtain land 


H 


generally  re- .. ’ 


an 


incidents in Chap. III of his 
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irom the defendants. cultivating on behalt 
of the :deceased khaekar's widow, Bir H. 


 . Ramsay ruled: “While the , wife ofa 


deceased . khaekar is alive this claim is 
inadmissible” (9th May, 1872). Collaterais, 
as -a-rule, are only allowed to succeed if 


they share in the cultivation of the holding | 


(i. e, are what is known as shtkmi), There 
are no definite rulings on the subject, but 
Mr. J; R. - Reid has expressed his opinion 


_ thats. 9 of Act XII of 1881 might fairly 
regulate succession in this case. The right 


of an adopted son to succeed would 


not. be worth noticing were it not 
that it was denied in several cases 
- by. Mr. Ross while Commissioner. 


- Sir H. Ramsay, however, in the case of 


Kamrup versus Narain Singh, Kirkhu, 
Mawalsyun (Ist February), 1882), clearly 
upheld the right of-an adopted son to 
succeed, and in the cases of Sri Ram and 
another versus Gaje Singhof Bhawan, 
Khatsyun (9th September 1892), and Kirpa, 
of Ghiri, Kapholsyun versus Kedaru (let 
August, 194) this view has been re-affirmed, 
Succession by relatives other than those 
mentioned can take.place with the consent 
of the co-sharer. but not otherwise, but 
this may be regarded rather as a renewal 
of the khaikari right than a continuation 
of it. (Pauw’s, Settlement Report, 1898, 
pages 45 46, paras, 49 and 50)”. ; 

“The khaikari right is only heritable, aot 


transferable.” This was definitely leid 


down by Oolonel Fisher, as Commissioner, 
in the case of Suraj Singh versus. Amardeb 
and ‘others. Gurasyun (2nd Febuary, 18§5), 
(Pauw’s Settlement Report, 1898, page 47, 
para 91). 

“The ejection of khaekars can only teke 
place on a decree of Court which is ‘usually 
only made in case of proved inability to 
pay the assessment, for instance nor- 
satisfaction of a decree for rent. It thus 
happens that the ejec'ion of khaikars is 
almost unknown. The hissedar is also 
very cautious .in interfering with a 
khaikari holding unless armed with ladawa 
as. it generally ends in his being mulcied 


_ in costs.” (Pauw’s Settlement Report, pege 
- 48, para. 51). 


Mr. Stowell has succinctly described 
the khaekar tenures, their origin and 


Mannal 
and defines a khaekar asa permanent 


` tenant with a heritable but non-transferable ` 


right in his holding and paying a rent 
fixed atsettlement which cannot be altered 
during the currency of.a settlement.” He 


says in a foot-note that the heritable and 
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non-transferable character. of the tenure 
was recognised by Mr. Trail. as far back 
as 1829, 

It will appear from these extracts that 
persons holding under the proprietors or 
hissedars are roughly divisible into two 
main classes, viz., (1) khaekars and (2) ' 
sirtans or tenants-at-will, ,khaekars who © 
are ex-proprietors fall into two categories, 
(a) pacca khaekars: who hold the entire 
village in which the proprietor has no 
khudkasht and: can only recover land. . 
revenue and manorial dues from khaekars . 
and /b) kacha khaekars who held part of 
the village, the remaining portion -being 
cultivated by the proprietor entitled to 


“recover rent from khaekars who, otherwise, 


have a permanent tenure. The word 
‘under-proprietor has been used to denote 


‘the former of the last two but it is 
materially different from the underpro- - 


prietary tenure in Oudh, which is heritable ` 
and transferable in all respects and is 


recognised as full ownership. There is 


absolutely nothing in the origin of these . 
tenures to justify the assumption that 
only a restricted right of inheritance 
exists. As a rule a permanent tenure not 
limited to one or more lives is fully herit- 
able, It is quite clear that from Mr. Trail 
down to Mr. Pauw all Settlement Authori- . 
ties recognise that a khaekar tenure is herit- 
able without qualification or reservation . 
of any kind and a question of its lapsing 
would only-arise on total extinction of 
heirs. The earliest indication that we can 
trace of the collaterals (who are undoubt- - 
edly heirs under Hindu Law) being exclud- 
ed is found in an opinion of Mr. J. R. Reid 
the Commissioner (noted at page 46 of Mr. . 
Pauw's report) who considered that s. 9 
of Act XII of 1881 “might fairly regulate 
succession in this case’. This must have 
been in or about 1:89 when he was Oom- 


missioner of Kumaun Mr. Pauw quotes an 


earlier case Sura] Singh versus Amerdebd 


(2nd February 1885) in which khaikar’s 


right was described as ‘heritable, not trans- 
ferable’. Mr. Pauw pointed out.in noting 
the. opinion of Mr. Reid, that “there are 
no definite rulings on the subject” which 
suggests that he was not in accord with 
Mr. Reid's view baced on analogy drawn 
from s 9, Act XH of 1881. - 
Revenue Officers who administered justice 
in. civil cases in Kumaun, based their 


judgments on the equities of each case as 


‘it arose and, in many instances, their decis- | 


ions were not strictly according to Hindu 
Law, see for example, cases of daughter, . 


~ 


Mr. Pauw at page 46 of his report. 
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nephew and even adopted gon, noted by. 
They 
are so conflicting that no rule can be. 
deduced from them. Indeed they do not 
profess to be based on any rule but on 
the circumstances of individual cases, 


~ In: deciding the case under reference 


‘the Kumaun Oourts considered themselyes 


bound by the decision of the Oommissioner- 
in the case of Upan Deo vw. Bachi Singh 
of Thala, Manral Malla Salt (dated lath July 
1892). I have not been able to get, full copy. 
of the judgment but portions of it gtven 
at page 85 of Mr. Stowell’s book show 
fairly clearly that the question in that 
case related to the right of hissedar to 
& lapsed tenure as against the body of 
khactars in a pacca khaekari tenure and a 
reference is also made to the rights of sol- 
laterals. The relevant passage is this: 
“The custom of Kumaun js believed to pe 
as alleged (‘that is’, says Mr. Stowell; 

regards the hissadar's not abasa, 
But under the custom it is understood that 
collatsrals have no prior title to lapsed 
khaedari lands: such lands lapse to the 
khaekarit community.” 
alleged custom is referred: to; How it was 
‘understood’ or ‘believed’ to exist is not 
indicated. I am inclined 


an echo of the view previously expressed 
by. Mr. Reid to which reference has already 


“ beenmeade and which is based on ananalogy. 


drawn from the provisions of Act XII of 


- 1881. The decision in Upan Dəo’s case appears 


to have been accepted by Courts subordi- 
nate to the Oommissionerinsomesubsequent: 


. gases and copies ef judgments in two of 


such cases are on the file, One of these is the 
judgment of Mr. Dible, Assistant_Commis- 
sioner, Firat Clase, dated the, 20th November, 
1915, which quotes the jugment of Mr. J.S. 


Campbell in Special Givil Appeal No. 3 


of 1913, Tilt versus Bhawan. Singh etc. 
Mr. Campbell- ruled that ‘in this individual 
case the plaintiffs have failed to prove 
any custom by which lands in the pos- 
session of a khaekar ina purely khaekari 
village possession passes on his death 


without direct heire, to the panch khaekars ` 


rather than to collaterals not in joint posses- 
sion with him at the time of his death”. Mr. 
Campbell underlined the words which I have 
underlined (italicised) in the passaga quoted 
above, probably to indicate that he enunciat- 
ed no general rule. This hag introduced 


a further complication, viz., that in some 


pacca khaekar.tsnures the: collaterals do. 
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3 to think that: 
this" halting expression of opinion is only 


- 52) 


succéed. Accordingly : the ratio decidentp- 
adopted by Mr. Dible and presumably by: 
other officers was ‘that. ‘there was only a: 
presumption that collaterals not’ joint in 


Cultivation with the deceased could not 


succeed but evidence in a given case may - 
show that they had such a right. 


Ifa question of burden of proof arises 
and it will arise if a special custom exclud- 
ing collaterals from inheritance as regards. 
a permanent tenure is pleaded. the party 
pleading such a custom must have the. 
onus laid onit to prove by satisfactory 
evidence that such collaterals, though heirs’ 
under the personal law of the deceased 
tenant in respect of all other assets left 
by him, were excluded from inheritance as, - 
regards his rights in khaekart tenure. 
Generally speaking, proof of a custom of. l 
exclusion in such cases should consist 
either (1). of evidence showing that the 
sovereign authority, while granting pro- 
pristary rights to others, imposed. a condi- 
tion on the resulting khaekar tenure that 


collaterale not joint in cultivation would 


not succeed in the event of khaekar 
dying without a lineal male descendant.’ 
and widow or (2) of evidence. of usage 
ancient, uninterrupted, uniform and 
certain, of exclusion of collaterals, such as 


is considered sufficient in lawito override, © 


the ordinary law to which the. parties 
may be'subject. I have already pointed. 
out that the rule of succession to a perma-. 
nent tenure, heritable in its character, is in. 
the absence of a Statute, terms of a grant, , 
if any, or valid and binding custom to the.. 
contrary, is the same asis applicable to 


other properties left by a deceased. 
tenant. 


It seems to me that Kumaun Courts 
which excluded the collaterals’ in.certain ~ 


‘cases were either under a misapprehension 


as regards the right of inheritance posee3s-' 
ed by aseparated collateral under Hindu 
Law, taking it for granted that separa-- 
tion so far affects his status as to make 
him a total stranger, or considered that’ 
the lawas laid down ins. 9 Aet XII of 1881 
should be applied as an equitable rule in’ 
the absence of a custom specifically 
referring to the rights of collaterals. It 
was not, however, accepted by officers of 
standing without demur. I have already 
referred to the remark of Mr. Pauw in 
reference to the view of Mr. J.R. Reid.’ 

Mr. Stowell has likewise commented on it 
dod urged its re-consideration. He says 


As regards succession by heirs of- a: 
$ Ki ` 
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been observed .as in the case of khaekers in 
mixed villages. Thus only a limited class 
of heirs can claim to susceed. This is 
evidently on the analogy of the “ occupancy 
tenant” position of the khaekar in mixed 
villages. It is inequitable on the under-. 
proprietary theory and remembering the 
special character of these communities. 
Succession in these cases, it would seem 
reasonable, should be regulated by the 
ordinary rules of Hindu Law as in the case 
of hisseda7s, ` 

“In the case of Upan Deo versus Bachi 
Singh of Thala Manral, Malla Salt (order 
of 18th July, 1892), the Board applied the 
rule, excluding collaterals from any 
claim to succeed as ofright, to a wholly 
khaekari village, but the ruling is aota, 
very positive one. From the phrases used 
in this decision ib would seem that the 
Board were rather tentatively accepting a 
view of the case than laying down a 
decisive ruling. “The custom of Kumaun 
is” they say, ‘believed to be as alleged” 
(i. e.as regards the hissedars not succeed- 
ing.) “But under the custom itis under- 
stood that collaterals have no prior title to 
lapsed khaekari lands: such lands lapse to 
the khaekari community.” Otherwise I’ 
have found no rulings laying down 
specifically that the same rules must apply 
to cases of inheritance in the villages as 
are applicable to khaekars in mixed 
Villages. There seems, therefore, to be some 
room’ for an unfettered consideration 
of the question by the higher Qourts, ”. 
(page 85). l 

Itis possible to make an attempt to 
defend the view of the Kumaun Courts on 
the ground that. the whole’ community of 
khaekars in a village hold the lands as a 
corporate body, rights of individuals not 
‘being recognised, so that if asole tenant. 
dies, land cultivated by him goes by.. 
survivorship to the whole body of 
remaining khaekars. Such atheory is far 
fetched and no indication in support of it 
can be discovered in any settlement report 
or judgments of Courts. Onthe conirary 
a tenure of such a: character excludes all 
rights of inheritance and will admit of only 
survivorship, firstly, in favour of shares in 


the cultivation and failing them in favour 


of the entire khaekar community of the 
village in that yiew a separated scn or 
other male lineal deacendant will be in no 
better position than a collateral and yet 
the unqualified right of a son and other 
male.lineal descendants, separate or joint 
8 


; GAJE SINGH V, BOHABTA, : 
deceased khaekar the same. rules have 


1191.:0 1929 


is conceded on all hands. ` Rights of indivi- 
dual holders inter se are recognised which 
militate against such'a theory. -Reports are: 
full of references to partition and’ where 
division of land is permitted, compensating 
one co-sharer at the expense of another will 
be very often inevitable. This, again, will 
negative the existence of what would be, 
technically speaking, joint tenancy belong- 
ing to a corporate body as distinguished 
from a tenancy-in-common: held by a few 
individuals, I must, thérefore, dismiss this’ 
line of argument. I have mentioned and- 
examined it because the opposite party is 
unrepresented. 

The only other question that called for 
decision was whether, assuming the plaint- 
iffs are competent to question the mort- 
gage made by defendant No. l in favour of 
defendants Nos. 2 and 3-the same is valid 
aud binding. The mere fact that the ten- 
ure is not transferable is not enough to 
invalidate it as between the mortgagee on- 
the one hand and the mortgagor or those 
bound by her actions on the other.. The- 
decisive factor, therefore, is whether the 
mortgage was justified by legal necessity. 
The Assistant Uollector, in disposing of 
issue No, 5, 88$ 8:— l 

“Both parties have adduced evidence on 
this issue. It is admitted by both parties 
that Govind Singh’s property was self-ac- 
quired and it -is also proved from defend- 
ant's evidence that he built a number of 
retaining walls and also a big compound 
wall anda house and cow shed.He must have 
spent a lot of money. Defendant No. 4 
Mohan Singh is also collateral of the de- 
ceased, Gobind Singh. Heis a witness to 
the mortgage-deed which is in favour of 
outsider. In the deed the rukka executed 
by Gobind Singh is mentioned. The total 
amount of mortgage-deed may have been 
exaggerated but it looks probable that Mu- 
sammat Uchabia did take a loan to pay up 
legal debts and expenses. In view of deci- 
sion of issue No. Z against the plaintiff, this 
issue jis not of much importance. This 
issue is decided in the affirmative.” In 
my opinion the finding, such as it is, is not 
justified on the grounds on which it pro- 
ceeds. Thatit isa self-acquired property 
of Gobind Singh is not relevant. ‘That he 
must have borrowed money to make certain 
constructions which he did make is nothing ` 
better than a surmise. Tosjustify such a 
conclusion there should be legal evidence: 
That defendant No. 4 Mohan, a remoter col- 
lateral than plaintiffs, attested the mort- 
gage-deed has. no value, If examined as 


a 
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a witness, he might have given. useful in- 
formation but this was apparently not 
done. Itisonly if the presumptive heirs 


‘who alone are expected to take exception 


to the alienation in question consent by 
attesting the deed, inference of legal necessi- 
ty is justified. A remoter reversioner can- 
not by his action bind the presumptive 
heirs: see Rangasamt Gounden v, Nachiappa 
Gounden (1), 

A rukka alleged to have been executed 
by Gobind Singh was produced but the As- 
sistant Collector does not treat it as duly 
proved. Herelies on it because it is re- 
cited in the mortgage-deed. A recital in 
a deed of recent date executed by a Hindu 
widow is no evidence of the fact recited. 
The. learned Assistant Oollector throwa 
doubt on the defendants’ case by observing 


‘that “the total amount of mortgage-deed 


may have been exaggerated but-it looks pro- 
bable that Musammat Uchabia did take a 
loan.” The two Oourts of Appeal did not 


enter into this question. 


I may note that I construe the conclud- 


' Ing.paragraph of the letter of the Govern- 


ment making the reference as calling for 
the opinion of this Court on all the: ques- 
tions arising in the case and mentioned 
in the petition towhich it (the letter) refers. 


In answering the reference I summarise. 


my ‘opinicn.as below:— . , 

(1) The share of pacca khaekar tenure 
and its appurtenances in dispute in the 
case belonged to Gobind Singh deceased 
husband of defendant No.. 1 in full herit- 
able right and the plaintiffs as his rever- 


sionary heirs are not debarred from suc- ` 


ceeding to that share by reason of their 


not being joint in cultivation with him or. 


defendant No. 1. 
. (2) The finding of the Assistant Oollector 


that the mortgage relied on by defendants. - 
„Nos. 2 and 3. was justified by legal necessi- 


ty la. not correct, . . 
Sen, J.—I entirely agree. . 
By the Court.—Let a copy of our 

judgment be sent to the Local Government 

in answer to its reference under r. 17 of 
the Rules and Orders relating to Kumaun 

Division made by its letter dated the 2tth 

of March, 1928, e a 

EN . Reference answered, 

(1) 50 Ind. Oas. 498; 146]. A. 72;.:36 M. L.. J. 493; 

17 A. L. J. 536; 29 O. L. J. 539; 21 Bom. L. R. 640; 

23 O.. W. N. 777; (1919) M. W. N. 262; 42 M. 523; 

Ai o T. 5; 10L. W. 105; 1 U. P. L. -R. (P. 0.) 66 
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ALLAHABAD HIGH COURT. 
Sroonp Oxvin APPEAL 1865 or 1920. 
February 19, 1929. 
. Present:—Mr. Justice Sen. 


‘MASITULLAH AND ANOTHER——PLAINTIFFS— 


APPELLANTS - |. 
VETSUS 
UMRAO AND OTHERS—DEFENDANTS 
— RESPONDENTS, 
__ Partition Act IV of 1898), s.4 (1)—Sale of share 
in family dwelling house to stranger—Suit for parti- 
tion—Right of members to buy off purchaser's interest 
—S. 4 (1), applicability of—-Omission to claim benefit 
of s. 4 in previous suit, whether creates estoppel— 
‘Undivided family’, meaning of—S. 4, construction 


of. 

Plaintiff No.2 purchased the share‘ of a member 
of an undivided Hindu family in a dwelling house 
belonging to the family and sued for partition, The 
defendants did not claim the benefit ofs.4 of the 
Partition Act, Plaintiffs Nos. 1 and 2; then purchased 
the sharesof two'other members of the family and 


again sued for partition. The defendants:claimed . ` 


the benefit of s 4 of the Partition Act: ~. 

Held, (1) that s. 4 ofthe Partition Act was appli- 
cable andthe defendants were entitled to claim the 
benefit of the said section; [p. 524, col. 2.] 

(2) shat the defendants were not estopped-in any 
way from claiming such benefit by their not having 
claimed it in the previous suit. [ibid.] 

Khirede Chandra Ghoshal yv. Saroda Prosad Mitra 
(1) and Niranka Sashi Roy v.Swarganath Banerjee 
(2), referred to. mt ; 

Section 4 of the Partition Act is an enabling section 
but it ought to be strictly construed as it raises a 
statutory bar to the exercise of the right of parti- 
tion in derogation ofthe- right under the ordinary . 
law. ‘'p. 524, col. L] “ae 
The term “undivided family”in s. 4, Partition Act, has 
not been used in a technical sense and is applicable to 
Hindus and Muhammadans alike and must be held to 
have much thesame meaning as the words “undivided 
family” in cl. (2)-of s.-44 of the -Transfer of Property 
Act. [p. 524, col. 2.] . 4 


‘Second appeal from a decree of the Addi- 


. tional Subordinate Judge of Moradabad, 


dated the 8th of August, 1927; ` 
Mr. Akhtar Husain Khan, for the Appel- 
lants. | i 
Mr. Vishwa Mittra, for the Respondents, . 
JUDGMENT.—This is a plaintiffs’ 


appeal arising outof a suit for partition . | 


of a ‘dwelling house which is. situate in 
Mohalla Jatan in the city of Bijaore, 

The house originally belonged to an 
undivided. Hindu family and was. owned 
by different members of the’ family in 
unequal shares and who. occupied. differ- 
ent portions of the houseproperty. Muszm- - 
mat Kallo, plaintiff No. 2, purchased a 
one-sixth share of the house from Qhasi 
and instituted a suit for partition against 
the defendants. This was Suit No, 1196 


‘of 1922. The defendants did not claim the 


benefit. ofs. 4 of the Partition Act 


594 ae 
The plaintiffs Nos. 1 and-2 have pur- 
' chased the shares of two other members 
of the family, namely, Tula acd Umrao. 
The extent of their share in the entire 
house is two-fifth, The present suit was 
instituted for the partition of this share. 
The defendants claimed the benefit afs. 4 
of the Partition Act. The learned Munsif 
in a well-reasoned judgment came to the 
conclusion that the defendants were eatitl- 
ed to the benefit ofs. 4 of the Partition 
Act. 
Appellato Gourt has affirmed the decision 
of the trial Court. 

The sole. question in this appeal is whe- 
ther the defendants are entitled to the 
benefit of s: 4 of the Partition Act. A right 
to partition being one of the incidenis of 


proprietary right ‘held in co-ownership ` 


cannot ordinarily be resisted. Whers the 
effect of the partition is calculated to 
destroy the intrinsic value of the eatire 
property it should be more in keeping 
with equity, not to allow the partitior but 
to grant. money compensation, 

Section 4 (1) of the Partition Act pro- 
vides :.— 

“Where ashareofa dwelling houss be- 
longing to un undivided family has deen 
transferred to a person who is not a member 
of such family, and such trensferee sues 
for partition, the Court shall, if any member 
of thefamily being a share-holder shal- un- 
dertake to buy the share of such transfaree, 
make a valuation of such share in such 
manner as he thinks fit, and direct the 
sale of such share. to such share-hoider, 
and may give all necessary and proper 
directions in that behalf”. ; 

Section 4 of this Act is an enabling sec- 
tion but it ought to be strictly construed 
as it raises a statutory bar to the exercise 
of the right of partition in derogation of the 
right under the ordinary law. The object 
of this section is to enable the members 
of an undivided family to buy out a stran- 
ger who has purchased the share of one 
or the other of the co-owners. For the 
application of s. 4, four conditions ougat to 
be fulfilled :— 


(1) The house should be owned by an. ` 


undivided family. : i 
` (2) The share of a co-sharer should rave 
been transferred to a person who was a 
stranger to the family. 

(3) The purchaser should have suec for 
partition and ie, 

(4) A member of the family being a share- 
holder claims’ or undertakes to buy the 
share of the stranger transferee, - 


MASITULLAH Y, UMRAO, 
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Khirode Chandra Ghoshal v. Saroda Pro-: 
sad Mitra (1) and Niranka Sashi Roy. v. 
Swarganath Banerjee (2). d 

The above conditions have been satisfi- . 
ad in this case and the Qourts below have ' 
properly granted to the defendants-re- 
spondents the benefit of s. 4. 

It has been urged thats. 4 ‘does not 
apply because the share of a dwelling 
house belonging to an undivided family 
has not been transferred. It has been argued 
that the family became divided in 1922 
when one of the members sold his interest 
in, the house to plaintiff No.. 2 and that. 
by reason of the partition decree in Suit 
No. 1195 of 1922 the integrity of the dwell- 
ing house was broken up. The argument 
is plausible but has no substance. The - 
effect of the partition of 1922 was to cut 
off a portion of the house but to leave 
the rest of the house as a separate and 
independent entity. The rest of the house 
was a compact whole held by a number 
of co-sharers who were members of an 
undivided family having a community -of 
interest. The portion left undivided must 
be regarded as a separate unit. That it: 
is a dwelling house is a fact which admits 
of no doubt. The separated block ceases 
to have any concern with the outgoing 
member whose share had been sold but 
was held in co-ownership by the rest of 
the members of an undivided family. The 
term “undivided family” in s. 4 has not 
been used in a technical sense and is ap- 
plicable to Hindus and Muhammadans. 
alike and must be held to have much.the- 
same meaning as the words ‘undivided. 
family” in cl. (2) of s. 44 of the Transfer of . 
Property Act. 

Section 4 is fully applicable to the facts. 
of the present case. No estoppel can arise 
against the defendants for their nob. hav- ' 
ing claimed the benefit of s,4 in the.. 
former suit (Suit No. 1196 of 1922). The 
sale to the plaintiffs Nos. 1 and 2 has given 
rise to a fresh cause of action and there ` 
is nothing in law to preclude the:defend- 
ants from exercising their statutory right 
under s. 4 of the Partition Act. l 

The appeal is dismissed with costs. 


A. Appeal dismissed. ` 
(1) 7 Ind.-Oas. 436; 12 O. L. J. 525. 
(2) 90.1nd, Cas. 121; A. I. R. 1926 Cal. 95. 
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ALLAHABAD HIGH COURT.. 
Szoone Civiu. APesAL No, 403 or 1926, 
February 6, 1929. | 
Present:—Mr. Justice Boys and 
Mr. Justice Ashworth, 
RAGHUNATH SINGH AND OTHERS 
DEFENDANTS—APPBLLANTS 
_ versus 
SHEO PARTAP SINGH AND OTHERS 
PLAINTIFFS AND OTHERS— DEFENDANTS | 
RESPONDENTS. 


Mortgage—Redemption suit—Dismissal of suit for . 


failure to pay amount decreed—Subsequent suit 
for redemption, competency of—Findings in previous 
suit, whether operate as res judicata—-Mortgage of 
several items—Mortgagee becoming owner of some— 
Redemption of remaining items—Amount payable. 

The fact of a redemption suit being breught and 
being dismissed for failure of the mortgagor to 
pay the sum decreed for redemption, does not operate 
as a bar to the institution of a subsequent suit for 
redemption. [p. 526, col 2.] . 

Sita Ram v. Madho Lal (1), Hart Ram v Indraj 
(2) and Maina Bibi v. Vakil Ahmad (3), relied on. 

The matters decided in the earlier suit for redemp- 
tion which is dismissed for failure to pay. the 
amount decreed, cannot, however, be re-opened in 
the subsequent suit. [p. 527, col.1.] 


Ramji Bapuji Patil v, Pandharinath Ravji (4) . 


and Mania Bibi-v, Vakil Ahmad (3), followed. - 
Shares in five villages were mortgaged with posses- 
sion. Two out of the five villages werethe subjeet-matter 
of a partition suit between the mortgagees to which 
the mortgagor was a party. In that suit tha mort- 
gagees ‘claimed: absolute title to the village by 
reason of -certain foreclosure proceedings end the 
mortgagor did, not contest this claim. The fore- 
closure proceedings were, however, void, and the 
more sued for redemption of the three vil- 
ages: i 
Held, that inasmuch as the mortgagees had become 
absolute owners of the two villages by the partition 
proceedings, their rights as mortgagees in those 
villages had become merged in their rights as owners 
and the mortgagor was cònsequently entitled to 
claim redemption of.:the three villages on pay- 
ment of a proportionate amount of what would be 
required to redeem the five villages. [p. 527, col. 2.] 
Second appealfrom a decree of the Dis- 
trict Judge, Ghazipur, dated the 4th of 
September, 1925, confirming that of the 
Additional Subordinate Judge, Ballia, 
dated the 25th of October, 1924. . 
Sir Tej Bahadur Sapru,, Dr. M. L, 
Agarwala and Mr. Baleshwart Prasad, for 


the Appellants. ; ; 
Messrs. Iqbal Ahmad and Janaki Prasad, 


for the Respondents. 


JUDGMENT ,—This aona. appeal. 


arises.out ofa suit brought:by the plaintiff- 
respondents against the defendant-eppel- 
lants for redemption of two mortgages both 
dated June 22, 1861. Oneof them was a 
mortgage by conditional sale. The pro- 
perty mortgaged was shares in five villages, 
and the money secured was Rs. 6,999. 16 
was a condition that the nsufruct. should 
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The second deed was of the same date and 
secured a loan of Rs. 1,600 which was to 
carry’ interest at 12 annas per cent, per men- 
sem. So far as the present appeal is con- 
cerned the parties admitthat this second 
deed operated as a further charge. 

The facts of the case, which it is necessary 
to give for the purposeof this appeal, are ` 
briefly as follows:— 

In 1877, foreclosure proceedings were 
taken by the mortgagees but they proved 
abortive, because the mortgagees did not 
pursue the matter to an end by the neces- 
Bary legal process. In 1880, there was a 
partition between the mortgagees of certain 
villages. The defendants were parties to 
that partition. Two out of the five villages . 
formed part of the property which was-the 
subject-matter of that partition suit. The 
mortgagees in that partition suit claimed 
that they were absolute owners of the shares 
in the two villages which the plaintiffs are | 
now asking to redeem. It is clear that they 
claimed an absolute title on the ground that . 
the foreclosure proceédings in 1877 had 
given them an absolute titleby foreclosure, 
It is also clear that the defendants either 
did not contest this proposition or that the 
point was decided against them. In’ 1892 
the plainiiffs broughta suit similar to the 
present one for redemption of the five 
villages. It was then held, after the matter 
had come up to this High Oourt, that they 
could not claim to redeem thetwo villages 
which were dealt with in the partition pro- 
ceedings of 1880, The High Court having 
held this, remanded the case tothe Bub- 
ordinate Judge to decide the question of 
the redemption of the three remaining 
villages on its merits. The Subordinate 
Judge, thereupon, allowed redemption: of 
the three villages for a sum that was -arriy- 
ed at by taking the proportionate value 


: of the three villages (the proportion being 


reckoned according to the’ respective re~ 
venue payable on the three as against the 
five villages), He did not allow any in- 
terest on the Rs. 1,600 secured by the deed 
of further charge. We heve looked into 


‘his judgment, and we find that no reason 


was given by him for ignoring the question 
of interest. Against this decision of the 
Subordinate Judge there was an appeal by 
the plaintiffs, that is to say, the mortgagors 
who wished to be given the property with- 
out payment of any sum, their contention 
being that, the usufruct had sufficed to 


liquidate. the principal and (possibly) the 


interest,. On. the ‘other ‘hand, thé mort- 
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gagees filed a cross-objection complaining 
that the Subordinate Judges had alowed. 
them no interest on the money advanced 
under the deed of further charge The 
‘appellants withdrew their appeal and under 
the law then in force the cross-objection 
automatically was rejected. It may be 
mentioned that under the law the mort- 
gagees could have filed a cross-appea:, but 
did not doso. The decree of the Subordi- 
nate Judge allowed the plaintiffs to rsdeem 
the mortgage on payment of the propor- 
' tionate amount of the principal money 
secured by the mortgages provided that 
they paid that amount.(i.e., Rs. 4,208) with- 
“in six months, and the decree went on to 
say that if the money was not paid within 
that period, the suit would stand dismissed, 
The money was not paid. 

We now have this present suit brought 
in 1924, ¿. e., 32 years after the previocs suit 
was brought. The plaintiffs claim in ib. to 
have a right to redeem the three villages, 
They take up the position in the plaint 
that the previous suit settled the amount 
of mortgage-money due at that date, and 
that this sum has been realised in full by 


the defendants by the profits of the mort- 


gaged property. 

The defence to . this ‘suit was as 
follows:— Firstly, it was pleaded that the 
right of the plaintiffs to redeem was barred 
by the dismissal of their previous redemp- 
tion suit in 1892. Secondly, if this were 
held not to be so, at any rate the pleintiffs 
could not rely upon the decision =n that 
guit as to the amount required to rsdeem 
but were bound to pay what shotrld be 
found to be due on a consideration of the 
matter independently of the decision in that 
cass. Thirdly, it was argued that there 
should be no reduction of the amount of 
mortgage-money with interest recoverable 
by the mortgagees by reason of the mort- 
gagees having acquired an absolute title in 
two of the villages under the partition pro- 
ceedings in 1880. - 

The finding of the Subordinate Judge is 
as follows:— He holds that the right of the 
plaintifs to redeem is not barred Sy the 
- dismissal of their previous suit in 1892; 
secondly, that the decision of the Subordi- 


nate Judge in the previous suit as zo the 


-amount then due for redemption holds good 
and cannot be re-opened: thirdly, that the 
' mortgagee-appellants are only entitled to 
get a proportion.of the mortgage-money as 
they have become absolute owners of two 


of, the mortgaged villages, From al {these ` 


three findings the appellants appeal,” 
fra: s a l 
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The Subordinate Judge has also: decided 
one point in favour of the mortgagees, 
namely, he held that although in the pre- 
vious redemption suit no interest was allow- 
ed on the Rs. 1,600 secured by the deed of. 
further charge, yet the mortgagees were 
entitled to get interest from the date of 
that suit ia 1592. Against this decision the | 
respondent-mortgagors have filed a cross- 
objection, maintaining that the effect of the 
decision in the former case was a bar to & ` 
claim for any interest whatever. ` 

- It will. thus be seen that thera are four 
findings ofthe Subordinate Judge the © 
Correctness of which isin question in tthis - 
appeal. We will deal with them in the 
order in which they have been stated. 

The question whether the fact of are- 
demption suit being brought and being dis- 
missed for failure of the mortgagors to pay 
the sumdecreed for redemption will operate 
under the rule of res judicata to prevent the 
bringing of a subsequent suit for redemp- 
tion has been decided by a Full Bench of 
this:Oourt: see Sita Ram v. Madho Lal (1). 
This was again followed ina two-Judge 
decision-Hari Ram v. Indraj (2). There is 
also a decision of their Lordships of the ` 
Privy Council which appears to affirm the 
principle followed in these decisions- Maina 
Bibi v. Vakil Ahmad (3). In that case a 
mortgage-was not in question but the heirs 
of a. Muhammadan were suing his widow 
for recovery of property held by her as a. 
lien against her dower.- They brought one 
suit and got a decree, but failed to pay the . 
mony required under that decree. They | 
subsequently brought another suit, and this .: 
was held: to, be-permissible, It appears, - 
therefore, to us that one cannot question the | 
right of the plaintiffs to sue for redemption - 
notwithstanding their failure to redeem 
under the decree of the previous suit. ` 


As to the second point whether the 
Subordinate Judge was right in holding 
that he was bound’ by the previous suit 
in respect of the amount then found due, 
we may refer to a Bombay Fall Bench 
decision; Ramji: Bapuji Patil v. Pandhari- 
nath Ravji (4). It was there held by the 
Ohief Justice of the Bombay High. Court 
and. one other Judge (a third Judge.dis- 


(1) 24 A. 44; A. W. N. (1901) 194, 

(2) 69 Ind. Cas. 167; 20 A. L.J. 631; A. 1. R. 1922 
All. 377; 44 A. 730; 90. & A. L'R. 123. 

(3) 86 Ind. Cas. 579; 47 A. 250; 23 A.L. J. 115; 


A: I. R. 1925 P, O. 63; 2 O. W. N.. 180; L. BR. 6 AL > 


(P. ©.) 25; 48 M. L. J. 667; 27 Bom. L. R. 796;.52 
I A. 145;.30 Q. W. N.-673 (P. 0.) j “cs 
(4) 49 Ind: Oas, 804; 43 B. 33i 2b Bom, L, Reh, 


119 I. O. 1929 


senting) that in similar circumstances 
an earlier decree, although ending in 
diemissal ofa suit by reason of non- 
payment of the sum decreed, would 
operate as resjudicata in respect of all 
matters decided at that date. On the 
other hand, we have been referred 
to the Allahabed decision just mentioned, 
Hari Sam v.Indraj (2), as an authority for 
the contrary. It was there stated by Jus- 
tice Ryves that the parties would be relegat- 
ed to their position as it was at the com- 
mencement of the previous suit. It is 
sufficient to say that the present matter 
was not in issue before that Court, and 
the sole question then was the right to 
bring a second suit. Furthermore, this 
Allahabad decision uses the same language 
as was used by a Subordinate Judge and 
quoted with approval by their Lordships 
of the Privy Council in Maina Bibi v. 
Vakil Ahmad (3). This latter case clearly 
and emphatically decided that in similar 
circumstances matters decided in a pre- 
vious suit could not be re-opened. It decid- 
ed particularly that where the rate of in- 
terest was decided in an earlier suit, dis- 
missed for the same reason that the earlier 
suit was dismissed in this case, the sub- 
sequent suit could not call it in question. 
The authority, therefore, is clear for hold- 
ing that any matter arising in the earlier 
suit which was decided cannot be re-open- 
ed in the present suit. 

. 48 to the third question the appellants 
Coniend that the whole of the mortgage- 
money should be thrown on tothe three 
villages which the plaintiffa are now allow- 
ed to redeem, and, that no redemp- 
tion should be allowed, because their right 
to redeem two of them -has disappeared. 
So far as we areable to understand the 
argument on which this contention is bas- 
ed, it appears to be this. By their laches 
in the partition proceedings referred to 
above the plaintifis lost any right to 
redeem the two villages. Oonsequently 
they should get no benefit in the present 
suit from that laches. They should not 
be allowed to claim that the mortgage- 
money payable for redemption of the three 
villages is less than that for the whole 
five. There can, however, be no question 
that by the partition proceedings the 
appallants have become absolute owners 
of iwo of the villages. Their rights as 
morigagees in these two villages have 
merged in their rights as owners. Ovonsequ- 
ently the integrity of the mortgage has 
been broken, and that being so, the 
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of the three villages for a proportionate 
amount of what would be required to 
redeem the five. These conclusions result in 
the dismissal of the appeal. 

There remains the respondents’ 
cross-objection. In describing the facts 
of the previous litigation above we 
showed that in the former suit the Sub- 
ordinate Judge refused to allow any 
interest on the principal mortgage-money. 
The grounds for that decision were not 
obvious, but that decision in itself was 
impugned by the mortgagees in their 
cross objection, When that cross-objection 
stood dismissed by reason of the withdrawal 
of the appeal, the decision of the Sub- 
ordinate Judge on this point remained 
undisturbed. It, therefore,decided something 
which cannot be re-opened. We hold then 
that the mortgagees cannot be decreed any 
sum by way of interest and consequently 
the present cross-objection must be 
upheld. 

The consequence is that this appeal 
fails and is dismissed with costs. The 
cross-objection is successful and is decreed 
with costs. The decree of the lower Court 
will be modified by excluding the sum 
awarded as interest, that is to say, Rs. 1;967-7. 
The mortgage-debt will then be, up to 
the date of the lower Oourt’s decree 
Rs. 5,243-13 less than Ks. 1,967-7. The 
rest of the decree will stand except that 
the costs decreed against defendants Nos. 1 
and 2 in the lower Court will be proportion- 
ately reduced, 


A, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
OrnimiInaL Rayision No, 929 oF 1928, 
February 15, 1929. 

Present:— Mr. Justice Dalal. 
SHIVA PRASAD NAITHANI— 

' PETITIONER 
` VETSUS 
EMPEROR—OprosıTE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 491 (1) 
—Power of High Court to issue habeas corpus “ix 
respect of person in custody of Native State—Issuing 
directions to Political Agent, legality of. 
The High Court hasno power to issue. directions 
ofthe nature ofa kabeas corpus under s, 491(1), Orimi- 
hal Proceduro Code, where the person in respeg 
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of whom this power is invoked is in the custody of a 


Native State over which the High Court does not - 


exercise jurisdiction and there is no person within 
British India who may be said to have vicarious 
custody of such person. 

Mahomedaili Allabux v. Ismailji Abdulali (1), dis- 
tinguished. 

Directions in the nature of habeas corpus cannot 
be issued to the Political Agent of a Native State 
to produce a person within that State where the 


person concerned isnot in custody under the direc-~ 


tion or control of the Political Agent. 


Criminal revision from an order of the 
District Magistrate, Garhwal, dated the 9th 
‘December, 1927. 

Mr. K. D. Malaviya, for the: Petitioner. 

Mr. M.: Waliullah, Assistant Gov- 
ernment Advecate, for the Crown. 


JUDGMENT. —On behalf of one Shiva 
Prasad Naithani this Court is moved to 
revise an order'of the District Magistrate of 
Garhwal directing a warrant issued by the 
Native State of Tehri to be executed within 
his jurisdiction. The application in one way 
may be summarily dismissed, because the 
information placed before the Oourt by 
the learned Assistant Government Advocate 
is that Shiva Prasad Naithani was 
arrested in pursuance of a warrant 
endorsed by the . . District Magistrate of 
Saharanpur and not in pursuance of 
the order of the District Magistrate of 
Garhwal dated 9th of December of which 
revision is sought, This mistake, however, 
may be due to the want of information of 
the person who has sworn an affidavit, and 
an application of this importance I would 

not like to dismiss on a technical ground. 
` In whatever way Shiva Prasad Naithani may 
have been arrestedin British India, it is 


admitted in the affidavit that he is no longer . 


within the limits of the jurisdiction of this 
Court, but is in custody in Native State over 
which this Court does not exercise jurisdic- 
tion. For that reason the power of this 
Court to issue directions of thé nature of 


a habeas corpus under s. 491 (1) cannot be 


exercised, 

It was next argued that directions could 
be issued toa person within the jurisdiztion 
of this Court: to produce Shiva Prasad 
Naithani in this Oourt even though Shiva 
Prasad Naithani may himeelfbe in custody 

“in a Foreign -‘State. I. requested Mr. 
Malaviya to disclose the name of the person 
to whom such notice may be issued by this 

Court, and he suggested thata direction may 

‘be issued to the. Political Agent of the 
Tehri State at Garhwal. The.affidavit, how- 
ever, shows that Shiva Prasad Naithani is 

notin a A, under his. direction or his 
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control. -In the case guoted by the learned 
Counsel of Mahomedalli Allabux v: Ismailjt- - 
Abdulali (1) there was a person within. the 
jurisdiction of the Bombay High Oourt who 
had sent minor children who had been in . 
his custody to Junagadh, a Native State, . 
and the Court held that it had jurisdiction 
to direct the person within the Court's . 
jurisdiction to produce the minors whom. 
he had.sent away toa Foreign State. We 
need not inquire whether the jurisdiction 
of the Bombay High Court under the 
Supreme Court Oharter gives it more ex- 
tensive powers than are open to this Court, 
because the circumstances are entirely 
different, and in the present case there is 
no person within the jurisdiction of this 
Court who may be said to have vicarious 
custody of Shiva Prasad Naithani. Under 
these circumstances the remedy of the 
applicant does not lie to this Court. The ` 
stage of inquiry as to whether the warrant 
issued for his arrest in British India was 
legal or not is long past, because the 
warrant has been executed and the appli- 
cant has been taken away outside the 
jurisdiction of this Oourt. The learned 
Assistant Government Advocate informed 
the Court that the allegations made in the 
affidavit are not accurate, It is not my 
province, however, wher there is no 
to determine whether they 
are correct or not. The only observation 
possible ina case of this nature is that if 
the allegations are correct, the applicant 
ought toseek redress through the British 
Government, 


I dismiss this application. 


ME Applica tion dismissed. 


(1) 95 Ind.-Cas. 49; 50 B. 616; 28 Bom. L, R. 471; 
27 Gr, L. J. 721; A. L R. 1926 Bom. 332. 


119 I. 0. 1999 . 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, ` 
MiISORLLANEOUS APPEAL No. 61 or 1926. 
July 29, 1929. 
_ Present:—Mr. Barlee, J. O. and 
Mr. Kalumal Pahlumal, 4. J. O. 
DAYARAM. PRITAMDAS— 
APPELLANT 
VET SUS 
NARAINDAS AND OTABRS— 


RESPONDENTS. 
Arbitration—Reference appointing arbitrators as 


Receivers, validity of—Award in excess of reference, 


legality of—Arbitrator, if can receive information 
in absence of party—-Award to be as final as possible. 

A reference by the partners of a firm by which 
the arbitrators are not only invested with powers to 
. decide disputes between the partners inter se but 
are also empowered to act themselves as Receivers 
to wind up their business or continue it, redeem 
mortgaged properties, discharge debts, dispose of 
ornaments to pay off firm liabilities or appoint a 
Receiver to carry on these purposes, is a valid 
reference; it need not be eonstrued asa trust deed 
or a deed appointing Receivers [p. 530, col. 1.) 

Ifan award is in excess of the arbitrator's autho- 
rity and the part in excess is separable from the 
rest, the Court has jurisdiction to expunge the part 
in excess. [p. 531, col. 1.) 

Amir Begum v. Saiyad Badr-ud-din Husain (1) 
and Kotumal v. Jeyramdas (2), relied upon. 

; a Mahomed Shak v. Nihalechand (3), distingu- 
ished. 

Where arbitrators receive informasion in the 
absence of one of the parties, but subsequently hear 
evidence produced by such party, such party must be 
deemed to have waived objection. to the procedure 
adopted by the arbitrators. [p. 531, col. 2.] 

Mohidin Sahib v. Ramaswami Chetty (4) and 
Cursetji Jehangir Khambatta v, Crowder (5), relied 
on. 

An award need be final only so faras the nature 
of the case requires. “[p. 532, col. 1.) 

Makund Ram Sukal v. Saliq Ram Sukal (6) and 
Kotumal v. Jeyramdas (2), relied upon. 

Appeal against the judgment and deeree 
of the First Olass, Sub-Judge, Hyderabad 
Sind, . dated the llth September, 1926, 
in Suit No. 15 of 1926. 

Mr. Kimatrai Bhojraj, for the Appellant. 

Mr, Chuhermal Valiram, for tha Respond- 
ents. 


JUDGMENT.—This is an appeal 
against the judgment of First Olags Sub- 
Judge, Hyderabad, refusing to file an 
award and pronouncs judgment in accord- 
ance therewith under para 20, Sch. II, 
Civil Procedure Code. i 

The facts giviag risə to this appeal are 
that by a document dated 23rd October, 
1925, the appellant and respondents, all 
brothers, referred their disputes to the arbi- 
tration of three arbitrators by name Loku- 
mal Satramdas, Chandiram Ramkishen Das 
and Lilaram Wadhumal outside the Qourt. 
The parties to the document had. been 
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doing business as partners ‘in Colombo 
and Japan. The business had sustained 
losses, the firms were partially wound up 
and all creditors of Oolombo, except one, 
paid up from the assets of these firm. 
Bhai Naraindas, one of the respondents who 
had been before failuré in charge of 
Colombo firm on his return to Hyderabad 
Sind, to which place the parties belong, 
was charged with misconduct and mis- 
appropriation of partnership property. 
Disputes subsequently arose and as they 
could not be amicably settled and as the 
creditors pressed for their dues, they were 
referred to arbitration. 

By Ex. 58 as I read it, the arbitrators 
were not only invested with powers to 
decide disputesamong the partners inter 
se but they were also empowered to act 
themselves as Receivers to wind up their 
business or continue if, redeem mortgaged 
properties, discharge debts, dispose of 
ornaments to pay off firm ‘liabilities or 
appoint a Receiver to carry out these pur- 
poses The arbitratora were by this docu- 
ment also authorised te enquiré into ‘and 
decide secret matters that might come to 
their notice in the course of proceedings, 
In substance they were clothed with wide 
powers to decide what they thought best 
in the interests of the parties. 

The arbitrators after the document above 


kd 


Kg” 


, mentioned was executed by the parties in 


their favour entered on the reference, held 
several sittings in presence of the parties, 
examined them and their account books 
and some witnesses. They passed there- 
after their award on 8rd February, 1925, 
which was submitted to the lower Court by 
three of them on Ist March, 1925, under 
para. 20, Sch. II, Oivil Procedure Code, 
On notice being issued to Naraindas 
Parmanand objections were raised by him, 
The lower Court recorded thereafter evi- 
dence adduced by parties in support of 
and against the objections and decided that 
it could not accept the award and pass 
judgment in terms thereof. This judg- 
ment has been assailed in this appeal, 

The grounds on which the learned Judge 
of the lower -Oourt refused to take the 
award on its file are briefly these: 

(1) That there were no disputes that could 
form the basis of the document relied upon 
as reference and that there was, therefore, in 
fact no reference at all. 

(2) That the arbitrators exceeded their 
jurisdiction inasmuch as they entertained 
and decided matters that were extraneous 
‘to the reference ‘to determine which the 
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arbitrators as alleged were not clothed with 
any authority by the parties.’ 

(3) That the authority to the arbitrators 
to inquire into and decide secret mattes 
vitiated the entire reference and the award 
that followed. 

(4) That the award was bad as tha 
arbitrators were guilty of misconduct 
having examined as alleged some witnesses 
in the absence of the opponent, Naraindes 
and instituted some enquiries in h.s 
absence. 

(5) That the award was bad as tke 
arbitrators had failed to carry out tke 
terms of the reference such as sale of pro- 
perties to pay off mortgage-debts, collectim 
of outstandings, discharge of creditors etz. 
etc. In other words it was alleged that the 
award was not final, and uncertain. 

Ground 1. As to this point perusal of the 
document Ex. 58 in the light of evidenze 
led, in our opinion, showa clearly that ds. 
putes had arisen between parties inter 36 
with respect to the, karkhanas they had at 
Oolombo and Japan partially wound ep 
with some creditors left unpaid neces- 
sitating ascertainment as to what was due jy 
one brother to the others, as to the winding 
up of the concerns and as to finding oat 
best moans by which the creditors could 
be paid off and as tothe balance left, if 
any, being distributed among them. Tne 
arbitrators, it appears, to facilitate speely 
decision on their part were invested with 
powers such as appointment of a Receiver 
for various purposes mentioned in tie 
reference. In these circumstances it is 
difficult to understand what else could this 
document be, if not an agreement to re-er 
disputes. It is surely not a trust desd oza 
document drawn up with the sole aad 
exclusive object of gathering in assets 
and discharging liabilities, The men 
object of the document was to my mind to 
determine liabilities of partners inter se 
and their extent. This determination in a 
way was connected with collecting oat- 
standings and discharging of the assets of 
the firms. Various powers, were, therefore, 
conferred on the arbitrators in the referecce 
in question which undoubtedly was an 
agreement referring disputes to arbitratien, 
4, e, reference Finding of the lower Goart 
that this document was not in law a 
reference but either trust deed or a dead 
appointing Receivers could not, as abcve 
explained, therefore, be sustained. 

Grounds Nos. 2 and 3. As to the unsound- 
ness of the contentions and findings by 
the learned Judge that the arbitrators were 
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wrong in entertaining and deciding matters 
relating to Santdas-a dumb and deaf 
brotherof the parties, Mr. Kimatrai for 
the appellant has taken his stand on three 
points: 

(i) that as it was not possible to determine 
what amount was duetoor by each party 
unless liebilities attaching tothe parties 
not with respect to creditors only but also 
that arising out of the right of this dumb 
and deaf brother,if he had any, had first been 
determined the arbitratora had by neces- 
sary implication the authority to decide to 
this subject, (22) that the arbitrators had 
jurisdiction to go into this matter as it 
was one of the matters covered by “secret 
matters” referred to in the agreement Ex. 58 . 
for their inquiries and determination when 
brought to their notice; and ftit) that the 
arbitrators during the couras of proceedings 
had expressly been authorised by opponent 
Naraindas in any event to decide this matter 
as they deemed best. 

The third contention, in our opinion, is 
wall grounded. The award refers to this 
express authority which we hold proved 
even otherwise on the evidence, The 
arbitrators who have had no axe of their 
to grind have deposed to this authority. It 
is besides difficult to understand why the 
authority should have been set up falsely 
whenit was not disputed by respondents 
Nos.2 and 3, though it is against their 
interest, they would have otherwise got 
the amount awarded to the deaf and dumb 
brother divided between themseives. 
Decision on this point besides does not 
in any way enhance Naraindas’ liability, 
Naraindas, as found by the arbitrators, had 
to pay Rs. 80,010. It is from this 
amount that Santdas has been awarded 
Rs.7,500 As to the jewellery given to 
Santdas though it was no doubt originally 
entrusted to arbitrators for meeting some 
ofthe creditors it was under authority 
subsequently conferred on them as deposed 
to by the arbitrators and as mentioned in 
the award made available for disposal in 
the way arbitrators thought best. No 
grounds have been made out why we should 
accept Naraindas’ evidence in preference 
to two arbitrators who had no interest of 
theirs to serve norany ground toinvent a 
lie on this point. In this view it is un- 
necessary to examine minutely the other 
two contentions urged by Mr. Kimatrai for 
the appellant. The second contention, 
however, has for its support solemn testi- 
mony of boththe arbitrators which we are 
not prepared to discard, Ag to the first 


f 
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. therein. The arbitrators 


119 I. ©. 1929 


contention there is, in our opinion, no force 
were not’ ap- 
pointed to determine the. claims of this 
brother left out of the reference nor was 
the determination as to this brother's 
rights necessary to determine liabilities 
of parties to the reference inter se.. 

Had wefound that the arbitrators had 
been guilty of having exceeded their 
authority in this respect this portion of 
the award being separable from the rest, 
we would have directed it to be expunged 
as observed by their Lordships in a case 


‘reportedin Amir Begum v. Saad Badr- 


ud-din Husain (1) the separable portion 
even in cases falling in para. 20 could be 
deleted and the remaining part made basis 
of the decree under para, 21, Sch. (2), 
Oivil Procedure Oode. The Bench ruling 
of this Court has taken the same view as 
would be found in a, cass reported in 
Kotumal v. Jeyramdas (2) remarks at page 
793* independently ofthe Privy Council rul- 
ing not referred to therein. Another Bench 
ruling of this Oourt in Sidik Mahomed Shah 
v. Nihal Chand (3) relied upon for the con- 
trary view has, inour opinion, no applica- 
tionas no questionof separateness there 
arose. In view of the dictum of the 
highest tribunal binding on all Oourts in 
India it is needless to refer to any other 
rulings should there be any holding to 
the contrary. Before I have done with this 
part of thecase I may here as well refer 
tothe contention raised for Naraindds 
that award isillegalas it has dealt with 
guardianship of Santdas the matter that 
could notinlaw be referred to arbitration. 
The arbitrators in their award have not, 
in our opinion, appointed any guardian. 
They have merely nominated some one to 
receive. amount awarded to him for his 
benefit. 


Ground No. 4, Asto the misconduct of 
the arbitratore in having made private 
inquiries or examined evidence in the 
absence of Naraindas the objection on this 
score as seen from the written statement 
page 4 of the paper-book was based on 
general allegations that the arbitrators 
had held no sitting (at all) nor -had they 
acted together (on any occasion) and that 


' they sometimes jointly and often individual- 


(1) 23’Ind. Cas. 625; 36 A. 336; 18 0O. W. N. 755; 1 
O. L. J. 219; 12 A. L. J. 537;17 O. O. 120; 16 Bom. 
L. R. 413; (19143 M. W. N. 472; 16 M. L. T. 35;27 M. 
L. J. 181; 19 O, L. J. 494 (P. O.). i 

2) 108 Ind. Cas. 791; A. I R. 1928 Sind 144, 

65 116 Ind. Cas, 102; A.I. R. 1929 Sind 107. 


*Page of 108 Ind, Gas, Ed] ~ 
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ly had made inquiries trom various people 
behind the back of Naraindas. In this 


‘written statement no specific instance of 


misconduct was alleged. Examination of 
the evidence-rocorded on this point discloses 


_ that this plea was raised in the hope asis 


usually the case of finding materials later 
on to base the general allegations upon. 
Even according to the evidence of 
Naraindas himself he was present at two 
sittings out of three meetingsheld. Accord- 
ing to the deposition of the arbitrators 
whom we haveno reason to disbelieve he 
was present at allthe three sittings. Evidence 
undoubtedly establishes further that two 
servants of the parties that had given some 
information as to the kharara lost as alleg- 
ed by Naraindas were both, as asked by the 
arbitrators, brought by Naraindas and 
examined on the point in his presence later 
on. There could, therefore, be no doubt that 
the arbitrators had held no proceedings that 
could possibly have prejudiced him and 
that no prejudice as it appears has accrued 
to him., As to the information given .to 
arbitrators with respect to missing kharara, 
Naraindas has had an opportunity ` of 
examining witnesses on this point in the 
presence of all the parties and placing his 
own case for consideraticn ofthe arbitrators. 
It is besides highly probable if the story 
of the arbitrators has to be accepted (which 
we have no reason to discard) that Narain- 
das was well aware of what the arbitrators 
had been told on the subject before the 
matter as to the missing kharara was 
openly taken in hand in ‘subsequent 
proceedings. The rulings relied upon hold- 
ing that evidence taken or inquiries held in 
the absence of one of the parties vitiated 
the entire proceedings and the award fol- 
‘lowing thereafter can be of no avail 
in the particular circumstances 0f this 
case. Here information as to the missing 
kharara was communicated to the arbitra- 
tors by the parties and the matter was 
later on inquired into in their presence. 
Naraindas produced the two witnesses re- 
‘ferred to above for examination and rais- 
ed no protest though he was and must 
have been aware of the nature of the infora 
mation received byjthe arbitrators. Narain- 
das could in these circumstances ba | 
deemed to have waived the objections he- 
had to this procedure [vide Mohidin Sabib 
v. kamaswami Chetty (4), Cursetjt Jehiingir 
Khambatta v. Crowder (5).] 


4) 65 Ind, Cas. 676; 41 M, L. J, 276; (1921 
y 509: 14 L. W, 304. ; (1821) M. W, 
(a) 18 B, 292, 
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It is, no doubt, true that ifan awerd 
contains no final decision on all mattsrs 
requiring determination it is wholly kad 
and cannot he allowed to be placed on 
the file. It is equally true that the resalt 
would be the same even if only some of the 
matters have been left undetermined (cee 
Russel’s Law of Arbitration, Ed, 1919, pege 
214). In the present case, however, to my 
mind nothing that was required of the 
arbitrators under the terms of the ref=r- 
ence has been left undecided, As rema-k- 
ed above the arbitrators had the option 
of determining the liabilities payable by 
the firm in question of collecting ont- 
standings due tothe firm or discharging the 
mortgage-debts etc. etc., either themselves 


or of appointing a Receiver to carry out. 


all these purposes, The arbitrators, in my 
opinion, looking to the nature of the case 
before us rightly exercised the option in 
appointing a Receiver to carry out all thase 
details that would take necessarily preity 
long time, The arbitrators have in zhe 
present case in consonance with the autio- 
tity derived from the reference passed 
by the parties thus determined what was 
required ofthem under the document (agre- 
ment to refer disputes) and have, there- 
fore, fulfilled the requirements as poin-ed 
out by their Lordships of the Privy Oounrzil 
in a ruling reported in Makund Kam Su.sal 
y. Salig Ram Sukal (6). It was it looks in 
‘contemplation of parties to havea speedy 
determination of their disputes inter se 
and realising that the acts required of a 
Receiver if any appointed in terms of the 
reference in question would necessarily 
take long time the parties deliberately 
invested arbitrators with the power to 
appoint a Receiver. The award in qu=s- 
tion is, therefore,as complete as the circum- 
stances of this particular case permit, 
It is in other words as final as the nature 
of the case requires [see Kotumal v. 
Jeyramdas (25). 

‘’he result of our findings is that ihe 
order of the lower Court in refusing to 
pass a judgment in terms ofthe awara is 
set asice ond the judgment as required by 
law under para. 21 passed in texms 
thereof. ` 

Respondent Naiaindas will bear cesta 
throughout. 


BEP. 5. A. l Appeal allowed, 
p43) 0 590; 21 I, A. 47; 6 bar, P. O. J. 423 
( aw Ps 4 


` 


ALI MAHOMED ¥, EMPEROR, 


1191. 0, 1929 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision APPLICATION No, 188 
oF 1929. 
August 15, 1929, 
Present:—Mr. Barlee, J. O. and 
Mr. Kalumal Pahlumal, A. J. C. 
ALI MAHOMED AND anoTHER—APPLICANTS 

VETSUS 


EMPEROR—Opposire Party, 

Penal Code (Act XLV of 1860), s. 500—~Criminal 
Procedure Code (Act V of 1898), ss. 221, 228, 289 (d) 
—~Defamatory statements made on several occasions, 
charge of—Joimt trial of more than one person, 


- validity of— Charge to specify particulars of each 


occasion—Defective charge—Validity of trial. 

Section 239 cl. (d), Criminal Procedure Code, 
permits a joint trial of more than one accused person 
of offences committed in the course of the same 
transaction, and, therefore, a joint trial of more than 
one person who are associated together in circulating 
on different occasions defamatory statements with 
the common object of injuring the complainant, 
ig not illegal, [p. 537, col. 2] . 

Woodward v. Emperor (1), referred to. 

Where the accused js alleged to have defamed the - 
complainant on several occasions, the charge must give 
particulars of the diferent occasions on which 
defamatory statements are alleged to have been 
made; otherwise the charge is bad and the trial is 
vitiated. ıp. 534, cols. 1 & 2. 

Bishwanath Das v. Keshab Gandhabanik (5), relied 
upon, 

Behari Mahton v. Queen-Empress (2), Emperor v. 
Fattu (3) and Pares Nath Sirear v. Emperor (4), 
referred to. is 

Disregard of the provisions of s 233, Criminal 
Procedure Code, is not am irregularity that could be 
remedied by s. 537, Oriminal Procedure Code, but 
is altogether illegal. [p. 534, col. 1.] 

of 


Application to revise the order 
Sentence and conviction passed by the 
Special First Class Magistrate, Karachi. 

Mr Partabrat D. Punwani, for the Appli- 
cants, - -> 

Mr.C. M. Lobo, Public Prosecutor, for 
Sind, for the Orown. 

JUDGMENT. 

Kalumal, A.d. C.—This is an ap- 
plication in revision asking us to set aside 
the convictions and sentences passed 
against the applicants’ father and son under 
s. 500, Incian Penal Code sentencing each 
of the applicanis to a fine of Rs. 200 or 
in default to suffer simple imprisonment 
for two months, by Mr. W. M. Hassanally, 
Special First Class Magistrate, Karachi. 

An appeal was filed against the sentences 
in the Judicial Commissioner's Court on its 
Sessions Side but the same was rejected 
and the sentences confirmed. 

Both the accused and the, complainant 
belong toone Jamait or goldsmiths belong- 
ingto Cutch residing in Karachi. There 
are two factionsin this Jamait the accused ` 
belonging te one faction and the complain- 


- 
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ant to the other faction. It appears 
that Ibrahim, son of Ali Mahomed, one 
of the ascused lodged a complaint 
against the brother of the complainant in 
Catch in connestion with ornaments said to 
have been stolen by complainant’s brother 
from the possession of ons Hibai, 
a relation of the complainant, with whom 
the same had been deposited. The com- 
plaint was dismissed. It is said that taking 
advantageof thatcomplaint the accused be- 
tween 7thand llthJunel928circulatedastory 
in Karachi to the effect that Ibrahim son of 
Ali Mahomed son of one of the accused had 
filed a complaint against a brother of the 
complainant and that immoveable pro- 
perty of the brother of the complainant had 
been attached and that the shop of the 
complainant at Karachi would soon be 
attached. The two complaints filed in 
Karachi by Muso the complainant one 
- against Ali Mahomed and another against 
his son Ismail show that these defamatory 
statements were made to several people in 
Karachi on some occasions by Ali Mahomed 
and on other occasions by his son Ismail. 
The complainant on account of such state- 
ments circulate] by the accused suffered in 
reputation and in business inasmuch as 
some of his customers withdrew from him 
gold deposited for making ornaments while 
others who had had dealings with him 
refused to give him credit. 

The defence to these complaints was that 
one Adam was given the above said (de- 
famatory) information by the complainant 
himself andthat he had circulated the 
same inthe Bazar and not the accused. 

The cases against both the accused as 
requested by their Counsel were con- 
solidated with the result that there was 
only one trial. This was evidently done 
under s. 239 cl. (d), Oriminal Procedure 
Oode. 

After the evidence for the complainant 
had been recorded showing that the accused 
had made statements of the kind above 
stated to different people on different 
occasions sometimes by one accused and 


sometimes by the other between 7th and’ 


llth of June, 1928, a charge was framed 
against both theaccused to the following 
elfect:— 
"That between the 7th and llth June last 
‘at Karachi you both made or published 
the following imputation concerning Moosa 
sonof Yusif to wit that you or Ibrahim 
son of Ali Mahomed had got the property 
of Moosa attached'in Outeh and that you 
or Ibrahim had obtained an order of 
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attachment against Moosa's property at 
Karachi and that his Karachi property 
would also be attached in 2 or 3 days time 
or words to that effect intending to harm 
or knowing or having reason to believe 
that it would harm the reputation of the 
said Moosa Yusif and thereby committed 
anoffence punishable under s, 500 of the 
Indian Penal Code.” f 

The accused thereafter led evidence 
mainly to prove that they could not have 
made a statement defamatory of the nature 
abovesaid to Adam who was not on visiting 
terms with them. The Magistrate con- 
victed both the accused of -the offence of 
defamation and sentenced each to pay a 
fine of Rs. 200. 

The first contention raised against the 
conviction and sentences is that the joint 
trial was bad, and that, therefore, the entire 


‘proceedings were vitiated. This conten- 


tion, in our opinion, is unsound as s. 239 
cl. (d), Oriminal Procedure Oode con- 
templates joint trial of more than one 
accused of the nature 
offences committed in the course of the same 
transaction. Thesame transaction implies 
onen-ness of purpose [see‘ Woodward v; 
Emperor (1) and this, as alleged does exist 
in this case, the object of both the accused 
being to defame the complainant about the 
same’ matter. Both the father and son 
seem to have been associated together in 
circulating on different’occasions the state-* 
ment above referred to. This objection, 
therefore, on behalf of the accused must 
fail. oe 

The next objection is that the charge 
against each of the accused lacks in neces- 
sary particulars that are required by law 
and that thishas prejudiced the accused. 
There is no doubt that both the accused, as 
disclosed in the evidence, made defamatory 
statements to the same effect—accused No. L 
having made it on three occasions and 
accused No, Zon four occasions to different 
people. There is equally no doubt that 
each such statement was defamatory and if 
provad, would constitute a distinct offence 
of defamation. 

It appears, however, that ‘the Magistrate 
was under the impression that defamatory 
statements in effect the same though made 
on different occasions to different ‘people, 
however, constitute one offence on the part 
of each of the accused. It is this 
wrong impression probably that is res- 
ponsible for ‘the charge framed asit was 

9 Ind. Cas. 433; 18 S. L. R. 199; A, I, R 
1998 Sind 233; 27 Or. L. J. 257, l 


in question of 


534 eae, 
done in this case 7 the lower Court. The 
charge is silent as to the occasions when 
the statement complained of was made by 


accused No.l and is equally silent as to: 


the occasion when it was made by ithe 
other- accused. There is nothing in the 
charge to show (there being as many as 
seven occasions) which of these statements 
. the accused were asked in the charge to 
meet? Thismust have necessarily led to 
the prejudice of the accused in defending 
the case against them. Cf. Behari Mahton v. 
Queen-Eimpress (2). There were as many 
as seven Instances when the complainant is 
said to have been defamed. It is not clear 
at allin the charge as to which incicent 
was each one of the accused was called 
upon to mest. In the absence of such in- 
formation in the charge the accused cculd 
not be said to have had an opportunity to 
meet the same as required by law, nor can 
such a. charge be, compliance with s. 233, 
Oriminal Procedure Oode. The Magistrate 
has convicted each of the accused of one 
offence and not of more than one but-there 
is nothing absolutely to show either in the 
charge or in the judgment as to what state- 
ment each one of the accused is guilty of, 
The judgment, in other words, is sileni as 
to the occasion when defamatory statem2nts 
of which the accused havé been found 
guilty were made. Thecharge is, therefore, 
¿in the present case vague and indefinite 
in that respect. 
Oriminal Procedure Code there could be no 
doubt that the object underlying is to 


enable the accused to know with accuracy - 
and certainty and with the greatest preci-. 


sion possible what acts they have com- 
mitted. Section 233, Oriminal Procedure 
Oode requires a separate charge to be 
framed in respectof each offence. In the pre- 
sent case, this has not been done. As held by 


the High Courts of Allahabad and Caleutta’ 


disregard of the provisions of s, 233, Orimi- 
nal Procedure Oode,is not an irregularity 
that could beremedied by 8. 537, Criminal 
Procedure Uode but is altogether illegal: 
Emperor v. Fattu’(3), Pares Nath Sircar y. 
_ Emperor (4)... 

. Ina defamation case reported in Bishwa- 
nath Das v. Keshab Ganahabantk (5) it was 
held that the charge was not a proper 
charge inasmuch as it did not set forth 
the particular occasions on which defema- 

(2) 11 C. 106. ` _ 

(3) 26 A. °195;, A: W. N. (1903) 231; 1 Or. Le J 

PA 33 OF 295; 2 OLL. J. 518; 3 Or. L. J. 153, 

(5) 30 O. 402; 7 O. W. N. 74. 
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tion was said to have been committed go ag. 
to give the accused person an opportunity 
of defending himself with referenca.to each 

a alleged: to have been committed by 

im. ae 

In my opinion, therefore, error'in the 

charge has vitiated the entire trial with 

convictions following. Even if s. 537: 
applies to the present case, I have no doubt 

that the accused have been prejudiced ag 

they were deprived of an opportunity of 

meeting specific defamatory statements 

complained of. 

Under the circumstances we set aside the 
conviction and sentences and direct that 
oe be refunded amounts they have 
paid. , 

We send, accordingly, the case back for 
trial according to law in viewof the aboye 
remarks.  ' ; 

Barlee, J. C.—I agree with the pro- 
posed order. l 

The complainant alleged. that the two 
accused had between.them committed no- 
less than seven offences and there was no 
legal obstacle to their being tried jointly 
for all these seven offences if they were 
considered to have been committed in the 
course of one transaction. Butasa matter 


of fact after recording the evidence about | 


seven offences the learned Magistrate 
framed a charge which reads as if ‘it was a 
charge of one offence. The accused led 
evidence which was directed against the 
charge of one particular offence, that one 
of them had published a libel to a man 
called Adam. The Magistrate then con- 
victed the accused, holding that even if 
they had not published the libel to Adam 
there was evidence that they had published 
it to others. It seems to me that it is very 
difficult to say in these circumstances 
that the accused have been convicted of 
the offence with which they were charged. 

I agree that this case should go back to 
the Magistrate who should frame a clear 
and a specific charge or charges of the 
offences for which, in his opinion, there is 
prima facie evidence and should give them 
an opportunity of defending themselves as 
regards each charge. 


P, B. 1. Case sent back. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
` OrtmiInet Reviston APPLICATION 
No 107 of 1929 
August 14. 1929. 

Present :=-Mr. Barlee, Acting J O. and 
Mr. Kalumal Pablumal, A. J O. 
ASSUDOMAL—AjvP, ICANT 
versus 

l EMPEROR——OprosrTe PARTY, 

Bombay Prevention of Gambling Act (IV of 
1887), $. 7—Presumption unders 7 can be drawn only 
in case of special warrant—Special warrant what 
constitutes—-Hztraneous evidence as to nature of 
warrant, admissibility of. , 

A Magistrate cannot draw any of the presump- 
tions mentioned ins 7 ofthe Bombay Prevention of 
Gambling Act unless the warrant issued is a special 
warrant, that is, a warrant which is ‘cirected per- 
sonally toa particular Police Officer named therein 
and not one which can be endorsed over to any 
other Police officer of similar rank. <A special war- 
rant muston the face of ib be a special warrant 
and if if is not directed to a special officer, ex- 
traneous evidence cannot be admitted to prove that it 
was meant to be executed by a -special Police Officer 
personally and only by him.[p. 535, col. 2; p. 536, col. 1 j 

Emperor v. Mithu (1), relied upon. i 

Application to revise the order of convic- 
tion and sentence passed by the Additional 
City Magistrate, Karachi. i 

Mr. Motiram Idanmal, for the Applicant. 

Mr. C. M. Lobo, Public Prosecutor, for 
Sind, for the Grown, 


JUDGMENT. —The applicants have 
been convicted by the Additional Oity 
Magistrate, Karachi No. 1, under ss." 4 and 
5 of the Prevention of Gambling Act and 
Nos. 2 to 8 under s. 5 of the Gambling Act. 
They have applied to this Oourt for revi- 
sion of the convictions and sentences, 

This case was tried summarily by the 
Magistrate and no appeal lies against the 
sentences. 

The facts as they appear from the judg- 
ment are that Sub-Inspector. Abdul Latif 
learnt that applicant No. 1 Assudomal had 
started a gambling house at Keamari. He 
made inquiries and then obtained a search 
warrant unders. 6 of the Gambling Act 
and raided Assudomal'’s shop after mid- 
night on the 25th March, 1929. He found 
the eight applicants in the shop sitting 
on chairs round a table and playing cards. 
He arrested them anda pack of cards and 
two anna piece which he found on the 
floor Besides this evidence and that of 
the mashirs the prosecition called the in- 
formant Ghulam Mahomed who deposed that 
he had been to Assudomal’s shop to gamble 
at Li p,m. the same night and that he 
.yad gambled there and that Assudomal was 
taking ‘Nal’. Thelearned Magistrate held 
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that there was a presumption under s. 7 
that the house was being used as a common 
gambling house and the persons found 
there were present for the purpose of 
gambling;and apart from this presumption 
he held on the evidence that it had been 
proved that the accused were gambling 
and that accused No. 1 was taking’ Nal’, 

Mr. Motiram who has appeared for all 
the applicante has contended that no pre- 
sumption should have been drawn from 
the fact that the warrant was issued be- 
cause, firstly the warrant was nota special 
warrant issued under s.fofthe Act, and, 
secondly, that the house in which the 
applicants had been found playing cards 
had not been clearly described in the 
warrant, 

This second point does not seem to us to 
be one of substance, The warrant authorised 
the Sub-tnspector, Keamari, to search the 
shopofVerhomal IssardasGeneral Merchant, 
Jackson Bazar, Kea nari." Verhomal has 
three shops in that neighbourhood, ageneral 
shop, and adjoining ita flour and grain 
shop, and alsoa Pan Biri shop. And it is 
contended that because he had three shops 
the description given in the warrant is 
vague. But, as has been pointed out by the 
learned Magistrate, though he had three 
shops he had not got three general shops. 
And it is perfectly clear that the shop 
raided was a general shop because there 
was a sign board at the door of the shop. 
We think that the house was described 
with sufficient accuracy. 

On the other point, we are unable to 
agree with the learned Magistrate. The 
warrant was issued to the Sub-Inspector 
Harbour Police Station, Keawari. Now 
there are three Sub-Inspectora at the 
Harbour Police Station Keamari, so prima 
facie this warrant was not specially direct- 
ed to any one Police Officer as is requir- 
ed. A special, warrant must be a warrant 
which is specially directed to a person by 
name and notone which can be endorsed 
over to any other Police Officer of similar 
rank: vide, Emperor v. Mithu (1). It follows 


that this was not on the face of it a special. 


warrant as it could have been executed 
by any of the three Sab Inspectors: 


It has been contended that inasmuch 
as the Sub-Inspector who obtained the war- 
rant himself executed it, the provisions 
of the law have been sufficiently satisfi- 
ed, thatis to say, thata warrant waich is 
given to a Police Officer personally and 


(1) 2 Ind. Cas, 371; 3 S. L. R. 56; 10 Or. D. J. 3, 
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executed by him, is a special warrant. But 
we do not think that this argument is 
valid. In our opinion a warrant is ncta 
- special warrantif it is not on the facea 

of it a special warrant; and if it is not 
directed to a-special officer, extraneous 
evidence cannot be admitted to prove 
that it was meant to be executed by a 
Special Police. Officer personally and only 
by him. ` 

Sine the warrant in this case was not 
a special warrant it follows that the learn- 
ed Magistrate was not entitled to draw 
any of the presumptions mentioned in 
8. 7 of the Act. But we find that 
in this case there was sufficient evideace 
apart from the warrant to show that the 
_house was being used as gambling house. 
The eight applicants were actually found 
gambling and there was direct evidence 
of one witness on oath that applicant No. 1 
who was the owner of the shop had 
that night been making a profit out of the 
gambling by taking “Nal’’. It has been 
urged that we should not accept this wit- 
ness’ evidence inasmuch as he was an 
informer, a bad character and unwor:hy 
of credit. But the learned Magistrate who 
believed him must have taken his character 
into consideration and it is only very 
rarely that this Oourt will, sitting a3 a 
Court of Revision, go into questions of 
fact and reverse findings of fact of the 
lower Courts. We see no reason to do 


so in the present application and there2ore 
we dismiss this application. 


P, B. A. Application dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
SESEIONS OxIMINAL APPEAL Nos, 72 AND 70 

i oF 1929. 
August 10, 1929, 
Present:—Mr. Barlee, J. ©. 
MAHOMED JAMAL AND ANOTHER— 


ATPRLLANTS 
versus 


EMPEROR— Opposite Parry. 
Penal Code (Act XLV of 1860), ss. 107, 279, 337— 
Rash or negligent driving—Injury to occupants alone 
—No danger to person using public road—Ovence 
nature of—Licensed driver permitting unlicensed 
driver to drive—Latter driving rashly or negligently 
—Former, whether guilty of offence of abetment. 
To sustain a conviction under s. 279 of the Penal 
Code for driving a bus rashly or negligently, it 
-must be shown that the driving complained of 
constituted a danger to any person using the public 


road; but a person who causes hurt to the occu- 
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pants of the velicla by rash or nagligen driving 
can be convicted of an offence under s,337 of the 
Penal Code.. [p. 536, col. 2.1 

A licensed driver permitting an unlicensed one 
to drive a motor vehicle cannot for that reason 
alone be charged with abetment of the offence of 
rash or negligent driving by the latter, under s. J07, 
Penal Oode; he may be guilty of an offence under © 
the Motor Vehicles Act, but for a conviction for 
this offence he must be specifically charged with the 


- game, iP. 537, col. 1.) 


The charge of allowing an unlicensed man to drive a 
motor vehicle is not included logically in the charge of 
abetting his driving rashly and negligently. [ibid 

Appeal against the order of conviction 
and sentence passed by Additional City 
Magistrate. 

Mr, Gurdassing J. Shahani, for the Ap- 
pellants. 

Mr. D. N. O'Sullivan, Assistant 
Prosecutor, for the Crown. 


JUDGMENT.—The appellant No. 1 
has been convicted of an offence under 
ss. 279 and 337, Indian Penal Code, and 
appellant No. 2 has been .convicted of 
abetment. 

The facts according to the judgment of 
the lower Court are that on the 2nd of 
April the appellant No.2 started todrive 
a busfrom Malir to Karachi ab 6 p.m. 
Afterhe had gone some way along the 
Malir Road he gave up his seat to the ap- 
pellant No.1, and himself sat at the back 
of the car. The appellant No.1 who was 
nota licensed driver continued to drive 
the car and up-set it, with the result that 
some of the passengers were injured. 
He was, therefore, prosecuted under the 
sections mentioned above and convicted. 

It has been contended by Mr. Thadani 
on his behalf thats, 279 has no application 
inasmuch as there was no evidence 
that the appellant was driving the car to 
ne Angar of any person using the public 
road. 

This appears to be correct, for if there 
was no danger to the public outside the 
car who were using the road no offence 
under s. 279 can have been convicted, But 
it appears that the arpellant has committed 


Public 


‘an offence under s. 337 because he actually 


caused hurt to persons in the bus by arash 
and negligent act. It has been very faintly 
contended that bis act was not rash and 
negligent. Butthere is the evidence on 
record or Mr. Loda, a Pleader of this Court, 
and of an other gentleman who was seated 
in the bus, that the appellant was driving 
the car ata dangerously fast speed, and 
the speed .has been described by Mr. Loda 
asa speed faster than the mail train, 
That may be an exaggeration, but it is 
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reasonable to suppose that the speed was 
dangerously fast considering the character 
ofthe road. For this reason I cannot 
interfere with the conviction under s8. 337. 
The sentence does not seem to be unduly 
severe. A motor car isa very dangerous 
machine in the hands of an unskilled 
driver and the appellant is lucky that he 
has not had to answer a far more serious 
charge. 

The result is that the conviction and the 
- sentence under s. 279 against appellant 
No. 1 Mahomed Jamal are set aside but his 
conviction and sentence under s. 337 are 
confirmed, and he is directed to undergo 
the unexpired portion of his sentence. 

The offence of abetment, however, as the 
learned A. P. P. tadmits cannot ¿be made 
out. The appellant No, 2 certainly aided 
the appellant No.1 in driving the car but 
it cannot be said that he intended that 
it should bedriven rashly and negligently. 
If he committed an offence it must be one 
under the Motor Vehicles Act, but he has 
not committed the offence under s.. 107 with 
which he had been charged. 

The learned A. P. P. had asked me to 
convict thè appellant No. 2 of an offence 
under s. 16 of the Motor Vehicles Act, that 
is of having allowed a person who had no 
license to drive amotor car of. which he 
was himselfin charge. Mr. Gurdassing in 
reply has urged that his client cannot becon- 
victed of this offence since he was not 

. charged with it. 

Section 242 of the Criminal Procedure 
Code directs that, when an accused appears 
before a Magistrate, the particulars of 
the offence of which he is accused shall 
be stated to him and he shall be asked if 
he has any cause to show why he should not 
be convicted. 

It is clear from the record that the ap- 
pellant No.2 was not asked to plead to 
a charge of an offence under the Motor 
Vehicles Act. He was charged with aiding 
and abetting accused No. 1 in driving 
rashly and negligently; and, if the offence 
under the Motor and Vehicles Act was 
included in the offence with which he was 
charged he could be convicted of the 
former. But I cannot agree that the 
charge of allowing an unlicensed man to 
driveis included logically in the charge 
of abetting His ‘driving rashly and ne- 
gligently. 

The-question then is whether the fact 
that the appellant No. 1 was charged with 
driving without a license and pleaded 
guilty to that chargeis sufficient to justify 
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me in convicting the appellant No. 2 of 
having allowed him to drive, though he 
was not specifically charged with that 
offence. a l 

In my opinion, it is absolutely necessary 
that all these rules of procedure should 
be very strictly followed and, therefore, as 
the law requires that, before a man can 
beccnvicted of an offence, the particulars 
of that offence must be stated to him, the 
appellant cannot be convicted under the 
Mota: Vehicles Act, for -certainly the 
particulars of an offence under s.16 were 
not etated to him. It makes no difference 
atali that in the circumstances he could 
have had no conceivable defence, > = © 

Tam unable, therefore, to convict the 
appellant No. 2 of any offence. AndI do 
not taink that Ihave power to remand the 
case 80.that the prosecution may have an 
opportunity of correcting the mistake made 
by the learned Magistrate. They must file 
a fresh complaint against appellant No. 2 
if they wish to secure a conviction under the 
Motor Vehicles Act. 

Ths conviction and sentence of appellant 
No. 5 are set aside and he is directed to be 
set at liberty. 


P, E. A. Sentence varied, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MisceLLaAngous APPEALS Nos, 26 ann 27 
or 1925. 

July 25, 1929, 

Present :—Mr. Barlee, J. C., and 
“ir. Kalumal Pahlumal, A. J. 0, 
LILARAM son or ASSANMAL~ 
l APPHLLANT 

versus 


TIEAMDAS AND oTHERS—RE*PONDENTA, 

Civil Procedure Code (Act Y of 1908), O, XXII, 
rr. 2, 4 and 9—Death of respondent—-Legal repre- 
sentatives already on record in their individual 
capaciti—Applicability of rr. 2 and 4—Abatement, 
order of—-Right of appeal—Decree not drawn up by 
mistake of Court, effect of—Statutes, interpretation 


O bas the legal representatives of the deceased 
defendant or respondent are already on record in 
their individual capacity, r. 2 and not r. 4 of O. XXII, 
Givil Procedure Code, applies and where the right 
to defend survives, it is the duty ofthe Court to make 
an ent-y to the effect that the right to defend 
survives to the surviving defendants or respondents 
alone, _p. 538, col. 1) 

The word “survive” in r.2 of O. XXI, Oivil Proce- 
dure Ocde, has the same meaning as in rr. 1, 3 and 4 
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and is not used asa word of art, in its technical sense, 
as meaning survivorship as is the case of trusteasand 
executors, and not by inheritance; but it is used in 
the ordinary sense of out-living. [idid.] 

Achuthan Nair y. Manavikraman (1). Maung Po v 


Ma Shwe Ma 2) and Gopal Das v. Mul Chard (3), 
relied upon. 

Lilo Sonar v. Jhagru Sahu (4) and Gurdittt Mal 
v. Muhammad Khan (5), dissented from. 

16 is not the function of a Court to speculate as to 
the meaning of the Legislature but to determine the 
meaning of the words used. All that the Court 
has to do is to interpret the Jaw 'and the fact that 
an interpretation may lead to unequitable Tesults 
cannot justify the Court from departing from recog- 
nized principles and ignoring the natural meaning 
of words. [p 539, col.-1.] 

A Court may consider an application madeunder 
r. 2 cf O. XXII as having been made under r.9; 
in any case an order of abatement showid be 
followed by a decree, and in either case, an appeal 
lies, even though by mistake of Oourt no decree is 
drawn up. [ibid.] 

Parties cannot be prejudiced by mistak= of a 
Court. [ibid.] 


Appeal against an order of abatement of 
the Additional District Judge, Suxkur, 
dated the 26th March, 1925, in Civil Appeal 
Nos. 136 of 1921 and 49 of 1923. 

Mr. Tahilram Maniram, for the Appellant. 

Mr, Tolasing K. Advani, for the Reszond- 
ents. 

JUDGMENT.—The respondent, Tikam- 
das, filed a suit for partnership ‘eccounts 
against the appellant and his father and 
brothers. : The joint Judge, Shiksrpur, 
made a preliminary decree and Lilaram 
appealed against it and again againet the 
final decree. But while the appeals were 
pending his father died, and the joint 
Judge passed an order directing tke ap- 
peals to abate because the appellant had 
not applied within three months to have the 
legal representatives of his deceased £ father 
put on the record. 

In fact the legal representatives were al- 
ready on the record as there were no nearer 
heirs than the appellant and his brothers 
who had been co-defendants in the suit, 
The question then is whether in suzh cir- 
cumstances it is necessary for the p-aintiff 
or an appellant to make an appliration 
under r.4 of O. XXII to join as rarties, 
persons who are already on the record or 
whether itis the duty of the Court under 
r. 2 to make an entry to the effect that the 
right to defend survives to the surviving 
defendants or respondents alone. The 
answer to tbis question depends on the 
mesning of the word “survive `“ as used in 
ry. 2. Itis urged on the one hand sy Mr. 
Tolasing that itis here used in the iechni- 
eal sence, and thatr. 2 is. meant to apply 
‘only to such legal representatives as have 
acquired the rights of the deceased by sur- 
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vivorship such as trustees and executors 
and not by inheritance; and on the other 
hand Mr. Tahilram contends that the word 
must be used in its ordinary sense of out- 
living. We think that this latter view is 
the correct one, firstly because the ordinary 
rule of interpretation obliges us to give 
the word the same meaning in r, 2 asin 
rr. |, 3 and 4, and in these rules obviously 
it is not used as a term of art; and secondly 
because of the wording of r. 4 itself. It 
directs the Court to cause a person: to be 
put on the record, and it is not possible for 


‘the Court to obey, if that person be already 


onthe record. Admittedly all that a Court 
can do isto make a note against his name 
as provided by r.2. I would add that the 
Legislature is not likely to have framed the 
rules in this way, had it intended that a 
formal application must be made on the 
death of any party, were it not that such an 
argument and alla priori arguments of a 
like nature are in my opinion illegitimate. 
It is not the function of a Court to specu- 
late as to the meaning of the Legislature 
co determine the meaning of the words 
use 

This appears to be the first time that 
this question has come before this Court 
directly, but there are several rulings of 
other High Courts on the subject and ther 
differ. The view which we have adopted 
agrees with that of the Madras and Rangoon 
Oourts and with the latest Lahore ruling. 
See Achuthan Nair v. Manavikraman (1), 
Maung Pov. Ma Shwe Ma (2) and Gopal 
Das v. Mul Chand (3). On the other side is 


the Patna Court [Lilo Sonar v. Jhagru 


Sahu (4)] but the most interesting case is 
that of Gurditta Mal v. Muhammad Khan 
(5), asin it alone have been able to find 
any reasoned decision. The ratio decidendi 
was that Legislature evidently intended to 
allow a legal representative to file a fresh 
pleading on being joined and that unless 
he is joined underr. 4 (1) he can have no 
right to doso under r. 4 (2). This may be 
correct, and itis possible that a defendant 
may be seriously prejudiced if on succeed- 
ing to the rights and liabilities of another 
he be not allowed to plead afresh. But 


(1) 109 oe Cas. 372, 51 M. 347; 27 L. W. 422; 54 
M. L. J. 675; A. I. R. 1929 Mad. 152. 
(2) 84 Ind. Cas, 992; 2 R. 445; AI. R. 1925 Rang. 
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(3) 98 Ind, "Cas. 960; 7 Lah. 399; A. I. R. 1926 Lah. 
607; 27 P. L. R. 688. 
(4) 85 Ind. Cas. 25:3 Pat. 853; A. I. R. 1925 Pat. 
123; 6 P.L. T. 313; 3 Pat. L. R. 97 
i a Ind, Oas. 41; 7 Lah, L. J. 544; A. I. R., 1926 
ah. 37, 


with respect we consider that that is all 


besides the point. It is not our duty to 


examine the law with a view io seeing 
whether “it is equitable or not. All that 
we have jurisdiction to do. is to interpret 
it, and the fact that our interpretation may 
lead to inequitable results cannot justify 
us from departing from recognized princi- 
ples and ignoring the natural msaning of 
words, 

It has been contended that no appeal lies 
to this Court, as the appellant had a 


remedy under O. XXII, r. 9 which permits 


an application to the Original Court in 
which a suit or appeal has abated to set 
aside the abatement. Mr. Tahilram replies 
that his application under r. 2 must be 
considered to have been an application 
under r. 9 since at the time, the time limit 
had been extended, and he quotes Badlu v. 
Naraini (6). This appears to be correct ; 
but there is another answer to the respond- 
ents’ objection and that is that theorder of 
. abatement must necessarily have deen fol- 
lowed by a decree and every decree is 
appealable. Tn fact it appears that no dec- 
ree was drawn up, but that is the fault of 
the Court and the parties must not be pre- 
judiced by mistake of a Oourt. 

For these reasons we allow the appeals, 
and remand the cases for trial on the merits 
according to law. 

Oosts to be costs in the eause. 

PBA. Appeals allowed. 
. (6) 74 Ind. Cas, 17;.A.1, R. 1924 Lah, 424, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISOELLANRONS APPLIOATION No, 26 
or 1929. 

May 13, 1929. 

Present: —Mr. Percival, J. C.: 

Inve APPLiCaTION BY J ETHSING 
RAMSING AND OTHERS Fou WINDING-UP 
KARACHI BANK, LTD., ONDER 
Companigs ACT, VII oF 1913. 

Companies Act (VII of 1918), s. 219~—Company 
willing to go inte voluntary liquidation—A-pplication 
for winding-up ° by Court—Procedure—Wishes of 
general body of creditors, effect of. 

The determination of the question: whether a 
Company should be wound up by the Court or 
should be permitted to go into voluntary liquidation 
ru on the facts ofeach particular case. [p. 54C, 
col. 1. l 
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| Oriental Navigation ‘Co. v. Bhanar 

(2) ard Sansar Chand v. Karam a ee 
uished, > : 

The right of the general body of the creditors of 
a Company to have effect given to their wishes is 
a hy s. 219 of the Companies Act. [p, 540, 

Inre Bishop and Sons, Limited (4), applied. ` 

Mr. Issardas Oodharam, for the Applic- 
ante. 

Messrs. Kimatrai, Dipchand, Lobo and 
a for the Opponents, 

DGMENT.~—Thisisan applicati 
by Jethsing Ramsing and others for the 
compulsory winding-up of the Karachi 
Banz. The application was made on the 
14th March, 1929, and subsequently on the 
30th March, 1929, the Bank went into 
voluntary liquidation, and three voluntary 
liquidators, Mr. Fatehchand Assudoma} 
Mr. O, M. Lobo and Mr. P. D, Shamdasani 
were appointed to wind up the Bank 
Public notice was issued to any creditor or 
contributory who might wish to oppose the 
winding up of the Bank by the Court. 

In. this matter the Bank,’ the Directors 
Bome share-holders and numerous creditors 
frox Bombay, Karachi, Hyderabad and 
Larkana are represented by Pleaders in 
this Oourt. It is perfectly clear that every 


‘group which is interested in the question 


is represented in Vourt. 

I bave heard Mr. P. D. Shamdasanj 
one of the voluntary liquidators, at some 
length opposing the application; and I 
have also heard Mr. Kimatrai, who Opposes 
on behalf of the Bank, the Directors and 
some share-holders and creditors of Karachi 
After hearing the arguments advanced I 
am, however, of opinion that com pulsory 
wincing-up is desirable in this caseand T` 
have not thought it necessary to call on the 
leurred Counsel and Pleaders who appear 
in support of the application. 

The main argument advanced by Mr 
Shamdasani against the winding-up by the 
Court is that all the necessary action can. 
be taken by the voluntary liquidators under 
the supervision of the Court, and he relied 
in tkis connection particularly on Nauraji 
Pudtmjiv. Laxman M areshwarDeshpande(1), 

I am of opinion, however, that in the: 


‘circumstances of this case Winding-up by 


the Court is more convenient and better 
than winding-up by voluntary liquidatorg 
under the supervision of the Court for two 


‘reasons. 


Tha first reason why winding-up by 


‘Cour: is to be preferred in this case is that 


it pets the OCourtina stronger position 


- (1) £5 Ind. Cas, 831; 44 B. 459; 22 Bom, L. R. 219, 


” 


540 


than when there is merely superintendence 
by the Court, Whenthere is winding-up 
by the Court, the Court can without any 
difficulty take action of its own aceord, 
when necessary, and scrutinise the work of 
the liquidators. 

In the second place as I shall show 
below, I think it desirable to appoint the 
Official Assignee, Mr. Dharamdas Thawer- 
das, as one of the Official Liquidators, which 
would not be possible in the case of valun- 
tary liquidators, 

Mr. Shamdasani and Mr. Kimatrai 
also put forward certain legal objectiors to 
the application. These legal arguments, 
however, do not appear to me to be continc- 
ing or tc callfor any special remark, except 
the argument regarding ss. 162 and 
219 of the Indian Companies Act. Mr. 
Kimatrai has cited in this connection cer- 
tain cases, particularly Oriental Navigatian 
Co. v. Bhanaram Agarwalla (2) and Sansar 
Chand v. Karam Chand (8). 

Ido not think, however, that Oriental 
Navigation Co. v. Bhanaran Agarwalla (2) 
helps Mr. Kimatrai much as there the Com- 
pany was not in fact insolvent. 

Sansar Chand v. Karam Chana (3) 
is more analogous to the present 2ase, 
but it shows only that ina case of this 
nature s. 219 and not 8. 162 is applicable 
and the ruling isto the effect that “in the 
absence of proof that the rights of the credi- 
tors or contributories will be prejudiced by 
the voluntary winding-up, the applica:ions 
for compulsory winding-up must be dis- 
missed", 

That does not really carry us much 
further; it shows only that the question 
depends on the facts of each particular zase. 

Now the reasons in favour of windinz-up 
in this case ara much stronger than the 
reasons stated in Sansar Chand v. Kcram 
Chand (3). Asin that case,so also in the 
present case, there are certain allega-ions 
made against the Directors of the Bank. But 
in this case we have the further fact, which 
is stated in the affidavit of Mr, Kishin- 
chand Alimecband, and which has also been 
openly-statedin this Court and has not been 
denied, namely, that while the vast 
majority ofthe depositors in the Bank are 
from Bombay, Hyderabad and Larkane, the 
vast majority of the loans given by the 
Bank were advanced to persons in Karachi. 
It is said that ly lacs of thedeposite are 
from Bombay, Hyderabad and Larkana and 


(2) 69 Ind. Cas, 241; 49 O. 399 at pp. 417,425; A. 1. 
R. 1922 Cal. 265. 


kd 
> 
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` {3) 89Ind. Cas, 613; 6 Lah, 340; A.I. R. 1925 Lah. 
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only 2 lacs from Karachi; while out of th 
loans advanced 203 lacshave been advanc- 
edin Karachi. These figures may or may 
not be strictly accurate; butatleast they 
show that special measures are necessary to 
safe-guard the interests of depositors from. 
places other than Karachi. 

In this connection reference may be 
made to In re Bishop and Sons Limited 
(4) where it is laid down that “the right of 
the general body of the creditors to have 
effect given to their wishes......... is untouch- 
ed by s, 145" (which section corresponds 
with s. 219 of the Indian Act). The docu- 


‘ments put in make it elear that in this case 


the majority ofthe creditors, particularly 
of the creditors from outside Karachi prefer 
Offcial liquidation. 

1 am, therefore, quite satisfied that 
there is no legal bar tothe windinog-up of 
this Bank by the Court and th ıt on the facts 
of the case itis eminently desirable that 
this should be done. 

‘We now come to the question of the 
selection of the Official liquidator or 
liquidators. On this point I desired as far 
as possible to ascertain the wishes of the 
various parties who were represented in 
Oourt. . This was necessary particularly 
because, as mentioned above, there are con- 
flicting interests between the different 
groups, whom I may describe for brevity as 
the Bombay group, the Hyderabad group, 
the Karachi group and the Larkana group. 
It was not possible to secure unanimity be- 
tween the groups, though to a consider- 
able extent their differences have been 
minimised. a 

Now it is satisfactory to fnd 
that there ig unanimity between 
all the four groups in respect of 
the selection as liquidator of Mr. Dharam- 
das Thawerdas, the Official Assignee of 
this Court whom I myself also wonld have 
been disposed to appoint asa liquidator. 
Though Mr. Dharamdasis not an account- 
ant ora banker, he is very familiar with 
all work connected with winding-up, which 
experience will be very useful in this case. 
I am of opinion, therefore, that he should 
be one of the liquidators, 


The Hyderabad group in fact suggest 
that he should be the only liquidator. I 
am disposed to think, hcwever, that it is ~ 
better that there should be “three liquida- 
tore, just, as there are at present three 
voluntary liquidators, 


(4) (1900) 2 Ch. 254; 69 L. J. Oh. 513; 82 L. T, 756; 
7 Manson 342, 
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Now for one of the two remaining 
liquidators I should have been quite pre- 
pared to select a Bombay representative, 
if there had been some gentleman residing 
in Karachi who had the general support of 
the Bombay group. But that does not 
prove to be the case.. Mr. Shamdasani 
who is one of the voluntary liquidators and 
who comes from Bombay, it appears has 
not the support of his own group. Ido 
not say whether the objection is justified 
or not; but_itf cannot be denied that there 
is strong opposition to Mr. Shamdasani’s 


appointment by certain members of his. 


own (the Bombay) group. He also is not 
supported by any of the other groups 
except that he is proposed as a fourth 
liquidator by the Hyderabad group. In 
these circumstances Mr. Shamdasani cannot 
be accepted asa suitable representative of 
the Bombay group. 

A gentleman suggested by the 
Bombay group is Mr. Mangesh: Bastodkar. 
I should have been quite willing to consider 
favourably thename of Mr. Mangesh, but 
he has no support outside the Bombay 


group. Moreover I understand that Mr. 


Mangesh has his own business in Bombay, 
and liquidation is a very lengthy and not 
a full time job. I think it better that the 
liquidators: should all be residents in 
Karachi, who will be able to do this work in 
addition to their other work here. 

Coming then to Sind, the next name 
that suggests itself is Mr. O. M. Lobo, one 
of the present voluntary liquidators. He 
has the support of the Karachi and Larkana 
groups, and I: gather that the Bombay 
group alọ is not unfavourable. The 
Hyderabad group only take objection, on 
the ground that’ he is on friendly terms 
“with some of the gentlemen closely con- 
nected with the Bank. But Mr. Lobo bas 
been a Judge of ‘this Court for three years 
and is now Public Prosecutor for Sind; 
and Ido not think that his friendship with 
someof the Directors will stand in the way 
of his doing his duty in the liquidation. 


Moreover there are a good many creditors. 


' of Mr. Lobo’s community, whose views he 
will be able to respresent. I, therefore, 
nominate Mr. Lobo as the second liquida- 
tor. E 
In regard to the third -appointment 


Mr. Fatehchand .Assudomal has strong: 


claims, as he had the support of the Hyder- 
abad and Karachi. groups and he is also 
one of the voluntary liquidators. More- 
over it does not appear that objection is 
taken to his-appointment by any group. 
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"The only complaint made, against him a8 


also against Mr. Lobois:that he isa busy ` 


man. But liquidation work can be done 
after Court, hours and on holidays, An 
alternative name suggested by the Larkana 


group is Mr. Virusing Kimatsing. It seems, ` 


however, that Mr, Fatehchand who has the 


support of two groups has the stronger 


claim. . I, therefore, appoint Mr. Fatehchand 
as the third Official liquidator, 

I may add that when I say that a 
gentiaman has the support ofa particular 


- group Ido not wish toimply that he had , 
the szpport of every member of that group. ` 


aw 


wh am 


It is possible to obtain the opinions ofthe . 


groups only roughly and generally. 
Th= conclusion, therefore, at 
J arrive is that I accept the personnel of 
the Liquidators proposed by the! Karachi 
group represented by Mr. Kimatrai though 
that group does not withdraw its objection 


to the winding-up by the Court. I regret: 


that in the matter of the personnel I cannot 
entirely meet the wishes of the creditors 
from outside Karachi, but Official liquida- 
tion bas been ordered as desired ‘by the 
majority of them, andI believe that the 
-personnel of the liquidators also is not un- 
accepiable to most of the creditors: from 
outsice ‘Karachi, as well as to those from 
Karachi. a 
‘The orders, thorefore, are that 


l. The Bank is to be wound up by 
the Court, and. po 
2, Mr. O0. M. Lobo, Mr. Dharamdas ` 


Thawerdas and Mr. Fatehchand Assudomal 
are appointed Official liquidators. Liquida- 


tion work may be performed by not less. 


‘than two out of three liquidators, . 
I. aspoint Mr.: Lobo: and Mr. Dharam- 


- das liquidators by name, so that their ap- 


pointment does not depend on the par- 
ticular post which they may hold at any 
time. ` l 
The fees tobe drawn by the liquida- 
tors will. be those laid down by the r. 42 
ofthe rules of the Court which will amount 
in all to about Rs. 1,500 more than the sum, 


which she voluntary liquidators were going - 


to drew. This difference is very emall 
considering the large amount involved in 
the wirding-up of the Bank. | 

The order passed in this case covers 


aleo the linked application by A.R. Noronha, ` 


which 18 accordingiy dismissed, 

All the costs of this application and 
of Mr. Noronha’s application to come out of 
the estate. 

The Court adopts all the. proceed- 
ings of the voluntary liquidators up to date, 


which 


x -r wo 
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The voluntary . liquidators to hand’ over all 
: documents papers and’ monies to the Cfficial 
liquidators. 

All applications: regarding. the 
amounts of costs and any bill from any of 
the voluntary liquidators’ to be sent to the 
Registrar of this Court, who will taxe the 
orders of ‘the Court thereon. 

A, . Application granted, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL OiviL Soar No. 1173 oF 1321, 

~ August 7, 1929, 
Present:—Mr. Aston, A.J. O, 

OFFICIAL REOEIVER—APPLICENT 

versus ' 

Frem or LALOHAND HIRANAND AND 

OTHERS —OPPONENTS 

‘Civil Procedure Code (Act V of 1908), GQ. XXI, 
r. 16—Benami assignment of decree—Real owner, 
‘whether can be substituted as decree-holder. 

Where a decree has been transferred tc a ‘par- 
ticular person under an instrument in writing no 
other person, claiming that he was the real owner 
under the transferand that the transferee named 
therein was a mere benamidar for him can epply for 
execution of the decree under the terms of O. XXI, 
r. 16, Oivil Procedure Code, 

Palaniappa Chettiar v. Subramania Chettiar (1) 
ane ~ dial Singh v. Gur Bakhsh Singh (4),. fol- 
owe 

Manickam v. Tatayya (2) and Abdul Kareem v. 
Chukhun (3), dissented from. 

Gour Sunder Lahiriv. Hem Chunder (5), Balkishan 
Das v. Bedmat Koer (6) and Chellam Chetti v. Seeni 
Chetti (7), referred to. 

Mr. K odumal Lekhraj, for the Applicant. 

Mr Kundanmal Dayaram, for tha Oppo- 
nents. — 

. Mr, W. Lobo, for the Assignes. 

Mr. Srikishendas H. Lulla, for tha Judg- 
ment-debtor, . 

ORDER.—This is an applicstion by 
one Balramdas Lalchand under O. XXI, 
_ r, 16 of the Civil Procedure Code io have 
his name substituted in place of fhe ori- 
ginal assignee, Pahlajmal Ohoithram, and 
permit him to take further steps tc execute 
the decree in Suit No. 1173 of 1921 obtained 
by the firm of Ganshamdas Lalchand 


against Lalchand Hiranand. A preliminary. 


objection has been taken on behalf of 
Menghraj Mulchand, the alleged partner 
inthe firm of the judgment-debtor, that 
such an application cannot 
_ O. XXI, r. 16 and the prelimina-y aa ih 
of law is being need first, ` 


OFFICIAL REOCRIVER Ù, LALCHAND: HIRANAND, 


lis under ` 
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It appears that the firm of Ganshamdas 
Lalchand obtained a decree against the 
firm of Lalchand Hiranand. Ganshamdas 
Lalchand were then adjudicated insol- 
vents and their rights vested in the Official 
Receiver. According tothe applicant one 
Pahlajmal purchased the rights of the in- 
solvent from the Official Receiver benamr 
for applicant. Pahlajmal then made an 
application under O. XXI, r. 16 as assignee 
and his application was granted. Pahlaj- 
mal then refused to take any further steps. 
aa the present application-by Balram- 

as. 

The Madras High Court in Palaniappa 


~ Chettiar v. Subramania Chettiar (1) dissent- 


ing from the view expressed in Manickam v. 
Tatayya (2) and Abdul Kureem v. Chu- 
khun (8) held that strangers alleging that 
the transferee was a benamidar could not 
be heard. The Lahore High Court in 
Gurdial Singh v. Gur Bakhsh Singh (4) was 
of the same opinion. 

In Gour Sunder Lahiri v. Hem Chunder 
(5) the Oalcutta High Oourt held that an 
application by a mere benamidar for sub- 
stitution of his name as  decree-holder 
and for execution ofthe decree were not 
applications madein accordance with law 
so as to prevent the operation of the Law of > 
Limitation. This view was dissented from 
by the same High Court in Balkishan Das 
v. Bedmati Koer (6) which held that such 
an application if made in proper time was 
suficient to keəp the decree alive, even . 
though the applicant was merely a benamt- 
dar The Madras High Court also, in 
Chellam Chetti v. Seent Chetti (7) held 
that a benamidar can execute a decree 


“provided he is not the benamidar 9f the 


judgment-debtor himself. 

I agree with the view expressed by 
Ooutts-Trotter,O. J, and Srinivasa, J., in 
Palaniappa Chettiar v. Subramania Chettiar 
(1) and by Oampbell, J, in Gurdial 
Singh v. Gur Bakhsh Singh (4) that where 
a decres has been transferred to a particu- 


-lar person under an instrument in writing 


no other person claiming that he was the | 
real owner under. the transfer and that 
the transferee named therein wasa mere, 


(1) 88 Ind. Cas. 409; 48 M. .553; 48 M. Lae 419; 21 
L. W. 545; A. I. R. 1925 Mad, 701. 

(2) 21 M. 388; 8 M. L. J.'48. 

(3) 50. L. R. 253. 

(4) 100 Ind. Cas. 545; 8 Lah. 35; n I. R. 1927 tah. 
110; 9 Lah. L. J. 133: 28 P. L. R. 239 

(5) 16 O. 355; 13 Ind. Jur. 381, 

(6) 20 O. 388. 

4 40 Ind, RA 7 L. W. 261; Ca M. W. N- 
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benamidarfor him can apply for execu- 
' tion of the decree under the terms of QO 


XXI, r. 16 of the Code of Civil Procedure; 


I dismiss the application with costs. 
P, B. A. Application dismissed. 





SIND JUDICIAL COMMIS- - 
SIONER’S COURT. 
Srgonp CIVIL Aperar No. 21 or 1926 
l May 14, 1929, . Pi 
Present :—Mr. Percival, J. O., and Mr. 
Rupchand Bilaram, A.J, O. 
| Peau or KODUMAL JETHANAND 
—PLAINTIFF3—APPELLANTS ; 
pi VETSUS : 
BULOHAND GURMUKHDAS AND OTHERS 
l — DEFENDANTS — RESPONDENTS. 
Deccan Agriculiurists’ Relief Act (XVII of 1879), 
s. 22--Status of agricuiturist acquired after passing 


r 
e 


of decree, whether can be pleaded in execution pro- 


ceedings— Statutes, interpretation of. 

It isopen toa judgment-debtor toclaim in execu- 
tion proceedings the benefit of s.22 ofthe Deccan 
Agviculturists' Relief Act on the plea that since the 
date of the decree passed against him he has 
acquired the status of an agriculturist within the 
meaning of the Act. [p. 544, col. 1.] 

Maneklal Girdharlal Soni v. Mahtpatram Mansu- 
khram Patil (2), relied upon. 

Lawrence Phillips & Co, v. Nazareth (3), referred 
t 


o. 

The Courts have to abide by the words of the 
sections of an Act without attempting.to reform it 
or attempting to exclude cases` which fall within its 
express meaning in order 
able. [p. 543, col. 2.]: 
Hiriomal v, Hazari Singh (1), relied upon. 


“ Appeal against an order of the District 
Judge, Hyderabad (Sind). 
Mr. G: A, Kikla, for the Appellants. 


Mr. Javhermal Vilatrat, for the Respond- - 


ents. o ` 


JUDGMENT. A 


Rupchand, A. J. C.—The short ques- 
tion raised in this appeal is whether it is 


open to a judgment-debtor to claim in | 


execution. proceedings the benefits of s, 22 


of the Deccan Agriculturits’ Relief Act on‘ 
the plea that since the date of tke decree - 


passed against.him he has acquired the 
status of an agriculturist within the mean- 
ing of the Act. l 

The words ‘immoveable properiy of an 
agriculturist’ .in that section prima facie 
-refer to person who is an agriculturist at 
the date of the attachment or sale of 
his immoveable property as the case may 
be. It has, however, been argued that the 
Act was intended’to afford relief to bona fide 
agriculturists and that it could never have 
. been intended to help unsuccessful traders 
to defeat or delay their creditors by acquire: 


X 
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entertain the suit. 


‘their status as agriculturists, and a decree 
. followed. Shortly after the decree was 
transferred to the Court at Mirpur Khas 
they applied under the provisions ofs, 22 


attachment or 


if soto afford them relief, 
_ that order that the present appeal has 


to make the law reason- 
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ing the status of agriculturist in execution 


proceedings and our attention is invited to 
the facts of thiscase which affords typical 
example of the manner in which the 


‘defendants-respondents are attempting to 
‘fake an undue advantage of the provisions 


of the Act, | 
The defendants were sued in tha Small 


à 


“ Qauses Court, Bombay in respect of their 


trade debts. They pleaded that as they 
were aągriculturists residing at Mirpur Khas : 
in Sind, that Court had no jurisdiction to 
They failed to establish 


of the Deccan Agriculturists’ Relief Act 
that as „they were agriculturists their 
immoveable property was immune from 
sale, The trial. Court 
rejected this plea in limine, On appeal 
the learned District Judge has remanded 
the case to the trial Oourt to determine 


. whether the defendants had acquired the 


status of agriculturists since the decree, and 
It is against 


been filed. . The result is that for the last 
four years the decree has remained un- 
executed. 

There is a good deal to be said in favour 
of the view advanced by the learned 
Pleader for the plaintiffs. But the question ` 
for us to answer is not what the Legislature 
meant, but what its language means and | 
we have to abide by the words of the 
section without attempting to reform it 
according to the supposed intention of the’ 
Legislature, or attempting to exclude cases 
which fall within its express meaning in 
‘order to make the law reasonable: Hiriomal 
v. Hazari Singh (1). i 

We can find nothing in the wording of 
s.. 2 which contains the definition of an 
agriculturist to limit the applicability of 
this section to those cases only when the 
person claiming relief was held in suit to ` 
be entitled to the benefits of an agriculturist 
and it is not within our province to 
interpolate those words into the section. 


The question whether a person-<who was 
an agriculturist at the date of his arrest 


though not at the date of the decree 
| sought to be executed could claim the 


benefit of s. 21 of the Act recently came up 
before tha Full Bench of the Bombay High 
Court in Maneklal . Girdharlal Soni v, 
~- (1) 78-Ind, Cas, 583; 18 S, L, R, 19 at p, 28. 


kak 
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Mahipatram Mansukhram Patil (2). After 
reviewing the somewhat conflicting decisions 
on ss. 15 (B) and 21 of the Act which sre to a 
certain extent cognate sections dealing with 
the powers of the Court to afford certain 
reliefs to agriculturists in exscution 
proceedings, it was held that the material 
date for the determination of the status of 
an alleged ‘agriculturist’ was the date of 
attempting the arrest. But by reason of the 
definition‘ofsthe term‘agriculturist’ in s. 2{2) 
of the Act that determination may also 
benefit the determination of his status at 
the date when the liability arcse. At 
page 1116* Orump, J. said: 

“Section 21 is plainly designed to 
protect the agriculturist. That js the 
policy of the Act. It can be read a3 enabl- 
ing the agriculturist to claim protection 
when a judgment-creditor seeks to errest or 
imprison him in execution of money 
decree, That indeed is the meaning of the 
words used. I have not yet found any 
practical difficulty inso interpreting it. If 
that isthe meaning, the party caliming 
protection must show that he is at the date 
of the attempted arrest orimprisonment an 
agriculturist. Therefore, he muss show 
that he is within the definition ccntained 
in 8.2 of the Act; He may be either an 


agriculturist within the general d=finition 
contained in s.2‘‘ First” or he may come 
under ‘the special and inclusive definition in 
s. 2 “Secondly “ which is also applizable as 
s. 2l forms part of Chap. III. Thus, though 
the ‘question of status arises for ccnsidera- 
tion at the time of the proposed arrest or 
imprisonment, the answer may have to be 
given with reference to the tims when 
the liability was incurred....And tre latter 
“date would, in the case of an aplication 

for execution, be the date of the decree." 
In my opinion, the same reasoning equally 
applies to s. 22 of the Act, 

It ia rather unfortunate that a dafendant 
should have the advantage of avoiding 


arrest and the sale of his immoveable pro- . 


perty by pleading on theone [and that 
he was an agriculturist at the dete of the 
‘eause of action or by showing thai he was 
held to be agriculturist in ths decree 
though he had since ceased to be an 
agriculturist, and on the other by pleading 
that he was an agriculturist at the date ofthe 
arrest or the sale of property though he was 
not an agriculturist before such date. But 
the remedy lies with the Legislature. It 
has been repeatedly pointed out that the 
~ (2) 103 Ind. Cas. 898; 29 Bom. L. R. 1105; 51 B. 454; 
A. L R. 1927 Bom. 494. tae pacers 

*Pase of 29 Bom. L. Ral Ed] ji ` 


a 
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pects it goes far beyond its preamble, 
that since the enacting of the Usurious 
Loans Act, X of 1918, much of itis ont 
of date that the time of the Courts 
is wasted in trying igsues of status 
raised by dishonest defendants and that the 
Act is at present doing more mischief 
than good. But eo long as the Act remains — 
on the Statute Book, in its present form, it 
is the duty of the Court to give effect to it. 

Our attention has been invited to the 
case of Lawrence Phillips & Co. v. 


. Nazareth (3) wherejsitting asa Single Judge 


I gave effect to the plea that it was not 
open to the defendant to prove that he 
was an agriculturiat at the date of the suit 
having failed toraise that plea before the 
decree was passed against him. It is 
sufficient to observe that in view of the Full 
Bench casein Maneklal Girdharlal Soni v. 


Mahipatram Mansukhram Patil (2) with 


which we agree, the decision in the 
Nazareth’s case(3) is of academic importance 
only. In that case the question whether 
under s. 21 the status of the defendant was .. 
to be determined atthe date of his arrest 
was not seriously pressed, nor was any 
attempt made to prove that since the decree 
the’ defendant had acquired the’ status 
of an agriculturist. The head note reads 
as follows:— 

“Wherein a suit falling under cl. (w) 
ofs. 3 of the Deccan Agriculturists’ Relief 
Act the defendant does not expressly raise’ 
the plea that he is an agriculturist and an ex 
parte decree is passed against him without 
examining the parties as required by ss. 7 
and 12 of the said Act, the Court--must be 
deemed to have decided by necessary 
implication that the defendant was not an 
agriculturist,and the defendant could not - 
be permitted in execution proceedings to 
raise the plea that he was an agriculturist 
at the time when the ex parte decree was 


' passed against him”, 


So far as it goes it appears to be un- 
objectionable but is of no substantial help 
to a` judgment-creditor in securing the © 
arrest of a debtor who is as a matter of 
fact an agricuiturist at the date of his 
arrest, ; 

Ior these reasons we dismiss this 
but make noorder as to costs, ee 

Percival, J. ©.—I agree. I also 
agree that an amendment of the Deccan | 
Agriculturists’ Relief Act 1s desirable. 

P. B. A. Appeal dismissed, 


(3) 78 Ind, Oas. 806: 19 S. L, R, 247: A. I- R, 1925 
sind 80, i i L.R, 247; A. I- R. 1995. 
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f PATNA HIGH COURT. 
APPEAL AGAINST ORIGINAL Decree No, 4 
or 1927, 
February 13, 1929. 
Present:—Mr, Justice Das and 
Mr. Justice Adami. 
FULESHWAR SINGH AND OTABRS 
— APPELLANTS 


VErsus 

AMBIOA PRASAD SINGH AND oragrs 

~~ RESPONDENTS. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 5,6 
—‘Tenure-holder’ and ‘raiyat’, distinction between— 
Intention of tenant and not that of landlord to be 
looked into, 

In deciding whether a person isa tenure-holder or 
a raiyat, the Court has to look into the intention at 
the inception of the tenancy, anditisthe intention 
of the person acquiring the tenancy and not the 
intention of the landlord who creates it, that has to 
be looked into, [p. 546, col. 2.] 


Appeal againsta decree of the Additional 
Suk-Judge, Palamau, dated the 10th Septem- 
ber, 1926. i 

Messere. S. M. Mullick and D. P. Sinha, for 
the Appellants. | .- 

Syed Hasan Imam, Messrs. S. Dayal and 
Ragho Saran Lal, for the Respondents. 

JUDGMENT. 

Adami, J.—This appeal arises out of 
a suit in which the plaintiff sought fora 
declaration that the plots of land in 
villages Khas Kota, Purnadih, and Sita- 
dih, mentioned in the schedules to his 
plaint are his ratyati lands, and that the 
entries in. the Record-of-Rights showing 
him to be a tenure-holder in respect of 
those lands are incorrect “He also sought 
to recover khas possession of certain plots 
‘detailed in Sch..8 of his plaint from 
which he alleged he had been dispossessed 
under an order passed in proceedings under 
8.145, Criminal Procedure Oode. He claimed 
mesne profits in respect of these latter 
lands from defendants Nos. 6, 67, 77, 78, 79 
and 87, 

The three villages above mentioned are 
khas mahal, belonging to the Government. 
It appears that previous to 1895 the villages 
were held under a thikadari settlement 
by the plaintiff's ancestors, 
year it. was determined by Government 
to substitute for the thikadar: settlement, 
a settlement direct with the cultivators, 
a raryatwart settlement. Consequently 
Mr. Sunder was deputed to draw up a 
list of all the lands and make a record 
of his settlement. Under the thikadari 
settlement the lands mentioned in Schs. 1, 
2 and 3 had been held by the plaintiff 
and his ancestors as bakasht, though it 

coms that they were lof out by the 


gő 
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but in that 
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thikadar to cultivators. In the course of 
his settlement Mr. Sunder recorded these 
lands as the ratyati cccupancy holdings 
of the late thikadar, and entered the persons 
who were actually cultivating the lands 
and paying rent to the thikadar, as shikmt 
or under-razyats. Fresh settlement proceed- 
ings were begun in about 1917 and the 
Record-of-Rights of all the lands in the ~ 
thres villages except of the gairmazrua 
lands, was finally published on 17th January, 
1919. The record of the gairmazrua lands 
was published on 18th September, 1919, 
In “he Reeord-of-Rights finally published 
on 7th January, 1919, the plaintiff has 
been entered as tenure holder in respect 
of the suit lands, while the defendants 
have been recorded as occupancy raiyats. 

It is the plaintiff's respondent's case 
that ever since Mr. Sunder’s settlement 
he kas besna ratyat in respect of the 
lancs and that the defendants are 
mere under-tenants as shownin Mr. Sunder's 
settlement, and that in 1919, his servant 
Gobind Lal, who used to look after the cul- 
tivation of the lands, having died, certain of 
the defendants expressed adesire to take a 
settlement for seven years undertaking 
to give up the lands unconditionally at 
the end of that period. It was subsequently 
arranged that the period of the leases was 
to be five years only, and accordingly three 
kabu-zyats were executed and registered 
by certain of the defendants or their 
fathers on 16th April, 1919, 17th June, 1919 
and 3th August, 1919, respectively. It is the 
plainsifi's case that on the expiry of the 
five years, he obtained khas possession of 
the lands and that after that, finding it 
difficult to make arrangements for the 
proper cultivation of the lands, he arranged 
with certain of the defendants that they 
should enter into partnership with him 
for tke purpose of cultivation. Three re- 
gistered deeds were executed by certain of 
the defendants in April, 1924, and there- 
after =hose defendanis cultivated the lands 
with him in partnership, but defendant 
No. 78 who had not joined in the partner- 
ship agreement, raised trouble resulting 
in proceedings under s, 145 and an order in 
favour of defendants Nos. 6, 67,76, 77, 73 
and 7$ and the dispossession of the plaint- 
iff. Afserthat some of the defendants 
gave up their partnership. Then the pre. 
gent suit was instituted. 

The contention ofthe contesting defond- 
ants has been that they are settled ra- 
yats ofsche villages and hold , occupancy 
rights -nall the lands, and that they and 
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their ancestors have been in cultivating 
possession for 40.years or more. They 
have contended further that the suit is 
barred by limitation. 

The Subordinate Judge dismissed the 
sult as against the Secretary of State who 
had been joined as a party defendant 
being proprietor of the khas mahal villages, 
88 no proper notice was proved to have 
been served on him. He found that the 
defendants are under-raiyats and that the 
kabuliyats of 1919,in which they admi:ted 
this, were genuine, also that the plaintiff 
had. proved that he was recorded as an 
occupancy raiyat by Mr. Sunder. 

- On the point of limitation the learned 


Subordinate Judge found that as there 


was a final publication of the Record-of- 
‘Rights as to gairmazrua lands in the villages 
on 18th September, 1919, the suit, which 
was instituted on 14th April, 1926, was 
within time. He accordingly decreed the 
plaintifi’s suit. 

The ground of limitation has been press- 
ed before us on appeal and it must succeed. 
The final publication of the Record-of- 
Rights covering all the lands in the three 
villages including the suit lands, bui ex- 
cluding gairmazrua lands was finally pub- 
lished on 17th January, 1919, andthe suit 
having been instituted more than six years 
after that date is barred by limitation. 
The fact that in September, 1919, there 
was aseparate and entirely distinct pub- 
lication ofa record relating only to gair- 
mazrua lands will not save limitation so far 
as the suit lands are concerned. Apart 
from this, however, there are other grounds 
ria which the appellants should be success- 
ul, 

The ancestor of the present respondent 
with whom the thikadart settlement was 
made by Government, was the ownerof a 
large estate, and it was for that reason pro- 
bably that the settlement was mads with 
him previous to1895. He would have the 
establishment ready for the collection of the 
rents of the tenants of the khas mahal vil- 
lages which were not part of his estate. 
It is certain that, at the time of Mr. Sun- 
der’s settlement though the landsin suit 
may have been nominally bakasht of the 
thikadar, he was not cultivating them bim- 
self or through his hired labour, for we 
find that these lands were held by tenants 
under him. This must be so because 
Mr. Sunder recorded the lands as being 
cultivated by shikmi raiyats. It is evident 
that the rents for these lands went to bim 
as part of the refurn for his services. aa 
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Collector of rents in the khas mahal lands. 
It is clear too,. that Mr. Sunder recorded 
him as an occupancy raiyat when making 
a raiyatwari settlement because he found 
that the landswere known as bakasht of 
the thikadar and would nominally be 
cultivated as such by the thikadar himself 
or by hired servants. 

16 is quite impossible to believe that the 
plaintiff's predecessor when he took the 
settlement from Mr. Sunder ever had the 
intention of cultivating large areasin the 
three khas mahal villages himself or 
through hired labour. He had a large 
estate himself and would never think of 
himself cultivating or getting cultivated 
plots in these outside villages. I have no 
doubt at all that the intention was to 
acquire a right to hold the land for the 
purposes of collecting rents, or of bringing 
it under cultivation by establishing tenants 
on it, that is to say, his intention was to be a 
tenure-holder as defined in s. 5, Ohota 
Nagpur Tenancy Act. 

In determining tbe present case and in 
deciding whether the plaintiff is a tenure- 
holder as showninthe Record-of-Rights or 
an occupancy raiyat as he asserts relying 
on Mr. Sunder's settlement, we have to see 
what was the intention at the inception of 
the tenancy and it is the intention of the 
person acquiring the right and not the 
intention of the landlord who creates it, 
that has to be looked to. Section 5, defines a 
“tenure-holder” as ‘primarily a person 
who has acquired from the proprietor, or 
from another tenure-holder, a right to hold 
land for the purpose of collecting rents ete.” 

Section 6- again defines “raat” as 
“primarily a person who has acquired a 
right to hold land for the purpose of cultivat- 
ing it etc,” 


In the present case we have to look not to 
the purpose of Mr. Sunder, but to that of 
the plaintiff's predecessor, In some text- 
books the expression “the purpose for which 
the tenancy was created” has been used but 
this is wrong and misleading; the expression 
“the purpose for which the tenancy was ac- 
quired” is correct. 

The subsequent conduct ofthe plaintiff 
and his predecessor shows clearly what the 
intention was when settlement was taken 
from Mr. Sunder. They have been tenants 
on the lands continually from 18485 who 
have been cultivating them and paying rent 
to the plaintiff, Itis true that the defend- 
ants or their predecessors-in-interest exe- 
cuted the three kabuliyais in 1919, and 
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that the plaintiff avers that he obtained 


khas possession on the expiry of their term , 


but it has to be remembered that the 
kabuliyats were executed after the Record- 
of-Rights showing the defendants to be 
occupancy raiyats had been finally publish- 
ed. It is hard to believe that some pressure 
was not exerted to induce the defendants to 
execute the kabuliyats. Though the plaint- 
iff states that he got khas possession, he at 
the same time confesses that he could not 
make proper arrangements for the cultiva- 
tion of the lands and so resorted to the 
device of making some of the defendants 
his partners in cultivation. These so-called 
deeds of partnership are in reality nothing 
more than kabuliyats. The plaintiff, I am 
convinced, never cultivated the lands and 
never intended to. The fact is that the 
defendants and their predecessors were in 
cultivating possession at the time of Mr. 
Sunder’s settlement and havecontinued in 
such possession. 

Under s. 74, Ohota Nagpur Tenancy Act, 
where a tenant has been iu occupation of a 
tenure or holding, and a lease is executed 
with a view to the continuation of such 
occupation he shall not be deemed to be 
admitted to occupation by that lease, not- 
withstanding that the lease may purport 
to admit him to occupation. On the evi- 
dence the kabuliyats or so-called deeds of 
partnership propounded by the plaintiff do 
not help to show that the defendants were 
admitted to occupation underthem. As a 
matter of fact the kabultyats Exs. 10, 10-A. 
and 10-B relate to lands on which itis ad- 
mitted that the plaintiff was cultivating and 
over which the defendants do not claim 
to have settlément from thetimeof Mr. 
Sunder’s settlement. 

In my opinion, the plaintiff failed to 
rebut the presumption of the correctness 
of the Record-of Rights which shows the 
plaiotifito be a tenure- holder and, therefore, 
could not succeed in his suit, which was 
also time barred. It may be pointed out 
thatin any case no decree could be passed 
against defendants Nos. 3, 41 and 67 inas- 
much as they were dead at the time the 
decree was passed. I would allow the ap- 
peal with costs in both Courts. The decree 
of the lower Court must beset aside, and 
the suit be dismissed. 

Das, J.—I agree, 


A, A Appeal allowed. 
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PATNA HIGH COURT. 
Appuats Faom APPELLATE DEOREES 
Nos. 1257 oF 1926 anp 112 or 1927. 
January 24, 1929. 
Present :—Mr. Justice Das and 
Mr. Justice Fazl Ali. 
Lala RAM ASRE SINGH AND OTHERS 
— PLAINTI FFS——A PPESLLANTS 
VvETSUS ' 
AMBIOA LAL AND OTHERS— DEFENDANTS —, 
RESPONDENTS, 

Hindu Law—Widow ~Power of widow to alienate 
for debts secured by zerpeshgi mortgages, litigation 
expenses, arrears of rent, decree for arrears of rent, 
cultivation expenses and debts contracted by husband— 
—Consideration justified in part—Sale, whether to be 
set aside-—-Necessity for sale-—Question of fact. _ 

A Hindu widow is entitled to sell a portion of 
her estate to pay off a debt contrasted by her- 
deceased husband even if that debt was secured 
by a zerpeshgi mortgage, the creditor could 
not, under the terms of the deed, bring asuit for 
the realisation of the, money and there was no pressure 
on the estate. [p. 548, col. 2.] . 

The question of pressure does not arise where the 
debt to discharge which apart of the estate is sold 
was a debt of the full proprietor. [ibid.] | 

Where a case of necessity exists, an heiress 18 not 
bound ‘to borrow money, with the hope of paying 
it of before her death. Noris she bound to mort- 
gage the estate, and thereby reduce her income 
for life. Sheis at liberty, if she thinks fit, absolute- 
ly to sell off a part of the estate. [p. 549, col. L}. 

Though liability to pay rent is a personal liabil- 
ity, once a decree is obtained, there is imminent 
danger to the property and the necessity to pay 
off decrees for rent eonstitutes a legal necessity 
within the meaning of that term as usedin Hindu 
Law. [p. 549, col. 2.] Hr 

Where a decree for renthas been obtained against 
a widow, she is entitled to alienate a portion of her 
estate for paying off the decree even before the 
decree is actually put in execution. jibid.] 

Rameswar Mandal v. Provabati Debt (2), relied on. 

A widow is not entitled to incur costs in a 
frivolous litigation and charge her husband's estate 
with it. [p. 550, col. 1.] 

A widow is not entitled to charge or alienate any 
portion of the estate for the payment ofrent where 
no decree has been obtained therefor nor is she 
entitled to doso for costs incurred for purposes of 
cultivation. [1bid,] 

Where the consideration fora sale by a limited 
owner is partly’ supported by legal necessity, the 
sale cannot be set aside if the sale itself. was one 
justified by necessity and the question whether the 
sale itself was justified in the circumstances of the - 
case is largely a question of fact. [p. 550, col, 2.) 

Sri Krishn Das v. Nathu Ram (3), referred to. 

Appeal from a decree of the District 
Judge, Saran, dated the llth June, 1926. 

Messrs. Khurshed Husnain, S. Saran and 


Jadubans Sahay, for the Appellants. 


Messrs. P. Jha and S.N. Rat, for the Re- 


JUDGMENT, 
Das, J.—In thissuit the plaintiffs claim- 

ed to recover possession of 40 bighas 15 

cuttihe and 184 dheors of kasht land. “It 
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is not disputed that one Manrup Lal was 
at one time the owner ofthis land. He Ged 
in 1886 leaving two widows Musammat Bas- 
matiKuer and MusammatRajbansi Kuer, 3as- 
mati Kuer who survived her co-widow died 
sometime in 1919. The plaintiffs claim chat 
they are the reversionary heirs of Marrup 
Lal and are, in the events which have hap- 
pened, entitled to immediate possession 
of the disputed land. The suit was resist- 
èd by the defendants who based tneir 
title on conveyances executed in their-fav- 
our by Basmati Kuer; and the only quession 
which arises before us in this appeal is 
whether there is legal necessity to support 
the conveyances upon which the defsnd- 
ants rely. I may mention that there were 
various other questions raised in the Ccurts 
below; but in this Court we are only zon- 
cerned with the question of legal necessity. 
- There are four documents which we nave 
to consider in this appeal Ex. L-1 execut- 
ed by Basmati Kuer on 30th March, 1903, 
to raise a sum of Rs, 541, Ex. L-2 exscut- 
ed on-17th May, 1906, to raise Rs, 89-6-0, 
Ex, L-7 executed on 12th August, 1911, 
to-raise-a sum of “Rs. -399 and Ex Ltd 
executed on 6th February, 1913, to raise 
a sum of Rs. 376-8-0. The learned Sub- 
ordinate Judge found that so far as the 
transaction evidenced by Ex. L 1 is com 
cerned there was legal necessity to support 
that transaction to the extent of Rs. 173-t-0 
and he set aside the conveyance on -erms 
that the plaintiffs paid Rs,- 175 8-0 -o the 
vendees. The-learned District Judge in 


the lower Appellate Court has founc that 


the entire transaction should stand: and 


he has-refused to set aside the transaction of. 


the 30th “May, 1903. So far as the srans- 
action of--17th May, 1906, is concerned, the 


learned Subordinate Judge thought that - 


there was no legal necessity to justify that 
transaction -and ‘in the result he set aside 
that sale. -The learned District Judze has 
- taken a different view and has upheld the 
transaction. So far as the transaction of 
12th August, 1911, is concerned, the learn- 
ed Subordinate Judge set aside the transac- 
tion holding ‘as he did, that therm was 
no legal necessity tosupportit. The learn- 
ed District Judge has agreed with the 
Court of first instance that the sale should 
beset aside; but he has directed the plaint- 
iffs to pay Rs. 324 to the defendents as 
a condition for setting aside the sala. So 
far as the transaction of 6th February, 
1913, is concerned, the ‘Court of ; first in- 
stance set aside the sale. The lower Appel- 


late Court has modified the order and 
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has directed the plaintiffs to pay Rs. 2065-8-0 . 
to the vendees as a condition for setting - . 
aside the sale. Both sides appeal to this 
Court. A 

I will first consider the transaction of 
36th March, 1903. As I have mentioned, 
the property was sold by Basmati Kuer 
fora sum of Rs, 541. The learned Sub- 
ordinate Judge held that Rs. 175-8-0 out 
of the consideration money was properly 
payable by the widow to discharge a debt 
of her hushand ; and in this view he direct- 
ed that the plaintiffs should pay the vendees 
Rs 175-8-0 as a condition for setting aside 
the sale. The fact appears to be this. In 
1872 Manrup Lal, the husband of Basmati 
Kuer executed a zerpeshgi deed as a security 
for an advance of Rs, 351. He also borrow- 
ed a sum of Rs. 32. On 18th July, 872, 
Manrup executed a zerpeshgi deed in order. 
to discharge his prior liability under the 
zarpeshgt of 1872. On 8th November, 1892, 
that is to say, after the death of Manrup 
Lal, Basmati Kuer and Rajbansi Kuer 
jointly executed a Zarpeshgi to pay off the 
debts due by their husband, The debt 
amounted to Rs, 388 and it appears that 
Basmati Kuer made herself responsible for 
Rs. 194. This is the first item mentioned 
in the transaction of 30th March, 1903. The 


‘learned Subordinate Judge took the view 


that as Manrup Lal executed a zarpeshgi 
deed as a security for the loan and as 
the creditor could not under the terms 
of the zarpeshgi deed bring a suit for the 
realization of the money, there was con- 
sequently no pressure on the estate of 
Basmati Kuer. She was, therefore, in the 
view of the learned Bub. Judge, not entitled 
to sell a‘portion of her husband's estate 
to pay off the debt. With all respect, I 
am unable to agree with this mode of 
reasoning. The question of pressure does 
not arise where the debt to discharge 
which a part of the estateis sold was a debt 
ofthe full proprietor. Mr. Khurshed Hus- 
nain before us contendsthat there was in 
fact no debt because- the zarpeshgidar was 
in possession and he had precludea :him- 
self from bringing a suit in respect of the 
loan. This, in my view, is an impossible 
argument. The debt was there; it was 
a subsisting debt, only the creditor : was 
in possession of a part of the estate and 
was unable to recover it by instituting a suit 
in the. Civil Courts. But the result was 
that a considerable portion of the income ` 
was withdrawn from Basmati Kuer who 
had succeeded her husband, It is well- ` 
established that where a caso’ of necessity 
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exists, an heiress is not bound to borrow 
money, with the hope of paying it off before 
her death. Nor is she bound to mortgage 
the estate, and thereby reduce her income 
for life. She is at liberty, if she thinks 
fit, absolutely to sell off a part of the 
estate. As it has been put in Venkajt 
Shridhar v. Vishnu Baban Beri (1): 

“Widow, like a manager of a family, must 
ba allowed a reasonable. latitude in the 
exercise of her powers, providad...... she 
acts fairly to her expectant heirs.” 

Now, I can see no unfairness on her part 
in selling.a portion of the estate to dis- 
charge the liability of her husband. I 
hold, therefore, that the learned District 
Jadge was right in taking the view that 
Basmati Kuer was entitled to sell ‘a por- 
tion of the estate to discharge the liability 
of her husband, - 

. The next item isons of R3, 50. It ap- 

‘pears that on 15th Sawan, 1292, Manrup Lal 
executed a bond as a securify foran ad- 
vance of Rs. 49. On 9th Pous, 12-3, he borrow- 
ed Rs. 36 and executed a chita as a security 
forthe loan’ It appears that Basmati- Kuer 
and Rajbansi Kuer executed a zerpeshgi 
deed as a security forthe debt due by 
their husband to the creditor and that 
Basmati Kuer was liable for half the amount 
for which the zerpeshgi was executed. This 
is the second item mentioned in Ñr. L-1 
and in my opinion she was eniitled to 
sell her husband's estate to pay off the 
debt due by her husband. 

The third item is also one of Rs. 50. 
There is the evidence of two witnesses 
. who ara believed by the learned District 
Judge that Manrup Lal took a loan of Rs, 100 
from Atam, Brahmdeo and Basist and that 
Atam and Brahmdeo assigned two thirds 
share to Basistand that Basmati Kuer paid 
Rs. 50 to Basist by entering intothe transac- 
tion of 30th March, 193. 


‘The last item is” one of Ra. 247, It ap- 
pears that a rent decree had been obtained 
against Basmati Kuer and asum of Rs. 247 


_. was necessary to pay off the reat decree. 


` Mr. Kburshed Husnain contends before us 
that there is nothing to show that there 
was a rant decree against the lady and he 
contends further that the lady was not 
entitled to sell a portion of ths estate to 
pay off the rent decree. Now, I confess 
that the judgment of the learned District 
Judge is not as clear as it might be; but 
he does undoubtedly say that there was 
a rent decree against the lady. Now this 


(1) 18 B. 534. 4 
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is supported bya récital in the convey- 

anes of 30th March, 1903, and from the judg- 
ment of the Oourt of ‘first instance. It 
appears that there were three witnesses 
to prove that a decree for rent had asa 
matter of fact been obtained against the 
lacy Itis quite true that the learned Sub- 
orcinate Judge disbelieved their evidence ; 
bu: I must assume that the learned District 
Juage accepted their evidence as correct. . 
Now if there was in fact.a rent decree 
agzinst the lady then in my opinion she 
was entitled to sell her husband's estate 
to satisfy that decree. The reason is 
obvious. It is quite true that the liability 
to pay rent is a personal liability; but 
once a decree is obtained, there is immin- 
ent danger to the property being sold 
up in execution of the rent decree; and 
it is for this reason that the Oourts of 
Lav have held that the necessity to pay 
off decrees for rent constitutes a legal 
necessity within the meaning of that term 
as used in Hindu Law. Mr, Khursaid 
Husnain has referred us to various authori- 
ties in support of his contention that a 
limited owner is not entitled to alienate 
any portion of her husband's estate until 
the decree is actually put into execution. 


-I have considered these decisions; and, in 


my opinion, they do not support.the con- 
tension put forward before us. On the 
other hand, there is clear authority for the 
opposite view in the decision of Mukerji, 
J., in Rameswar ‘Mandal v. Provabati Debt 
(2). I hold, therefore, that so far asthe trans- | 
action of 30th March, 1903 is concerned, it 
must be upheld and the plaintiffs’ suit 
muet fail with regard to that transaction. 

I now come to the transaction of 17th 
May, 1903, which is evidenced by..Ex. L-2. 
By this document Basmati Kuer sold some 
of the properties in dispute to some of the ` 
defendants for Rs. 87-8-0. It appears that 
the landlord had obtained arent decree 
against her and that she had executed 
a simple mortgage bond on Ist June, 1943, 
to raise a sum of R; 64 which was neces- 
The transac- 
tion of 17th May, 1996, was entered into 
in crder to pav off the mortgage bond of 
ist June1903. For the reasons which I have 
already stated in dealing with Ex. L 1 the 
traneaction must be upheld and the plain- 
tiffs must fail so far as the conveyance of 
the I7th May, 1906, is concerned. . 

The next transactioa is one of 12th August, 
1911; and it is evidenced by Ex, L 7, By 


(2) 25 Ind, Oas, 84; 200, L. J. 23; 190. W. N.. 
813. 
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this transaction Basmati sold some of she 
properties in suit to someof the defend- 
ants for a sum of Rs. 399. The learned 
District Judge has practically upheld she 
transaction; but I am unable toagree with 
the view which has been taken by 
him. Now, we are concerned with 
six ‘items and in my view not one of 


these items . can be established as 
against the reversioners. The frst 


‘item is one of Rs. 72. It appears that 
there was a suit . between Ramdeo Lal 
and Basmati Kuer and there was a decree 
for Rs. 72 for costs as against Basmati 
Kuer; and it is impossible to take the 
view that. the widow was entitled to incur 
costs iin a frivolous litigation and charge 
her husband's estate with it. If indsed 
there. was a finding to the effect fhat 
she was defending her husband's estate in 
that litigation, then something might be 
said in favour of the decision of the learned 
District Judge; but there is nothing to 
show in the judgment of the learned 
District Judge what that suit was, and 
in what capacity Basmati Kuer was defend- 


ing that suit. The next item is onsof 


Rs. 126 which was the amount decreed 
against Basmati Kuer in a suit between 
her and Sughar Ahir. In my opinion, it 


is impossible to hold that the widow was 


entitled to charge the estate with the 
costs of that suit. The next item is one 
of Rs. 45 .which was required by Basmati 
Kuer for payment of rent to the. mclik, 
lt is; well-established; that} the limited 
owner cannot make the estate liable for 
the payment of rent. The next item is 
one of Rs. 56 required for costsof cultivation; 
but the fruit of cultivation belonged to 
the limited owner and it is'obvious that 
she had to incur all the costs necessary 
for cultivation. The next item is one of 
Rs. 25 necessary for domestic expenses. 
There is no evidence to show that there 
was any necessity ‘for the widow to raise 
this sum of money and the item must be 
disallowed. The last itemis one of Rs. 75 
which has been properly disallowed b7 the 
‘learned District Judge. The result is that 


so far as the transactiongof 1zth August, 


1911, is concerned, the plaintiffs must 
succeed and they are entitled to a decree 
for possession in respectof the properties 
covered by Ex. L 7. 

- The last transaction which I hare to 
consider is oneof 6th February, 1913, cover- 
ed by Ex. L-5. By this transaction Basmati 
Kuer sold certain properties which B the 
subject-matter of -the suit of 6th February, 
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1913, for the sum-0f Ra. 376-8-0, . It is 
established that ‘out of themoney which 
she received she paid offa debt due by 
her husband on a mortgage transaction 
of 16th July, 1873. That debt amounted 
to Rs. 200. It is obvious, therefore, that 
the transaction of th February, 1913, is 


- good for the sum of Rs. 200. As regards 
the balance the position isa hopeless one. 


It is stated that Rs. 65-8 0 was necessary 
‘for payment of rent; but.as I have pointed 
out, a limited ‘owner isnot entitled to sell 
any portion of the estate for the purpose 
of paying rent to the landlord and in 
regard to the other item of Rs. 111 the 
learned Judge has properly disallowed 
that item, The question then is, are we 


to affirm the transaction of 6th February, 


1913, or to set it aside, The learned Dis- 


trict Judge set ‘aside the transaction on . 


condition that the plaintiffs pay the sum 
of Rs. 200 plus Rs. 65-80 to the defend 
ants; but it is obvious that this position 
can no longer be maintained in view of 
the decision of the Judicial Committee in 
Sri Krishn Das v. Nathu Ram (3). That 
was a case in which the, plaintifs sued 
to set aside a sale of joint family proper- 
ties. The sale was for Rs. 3,500; and it 
was established that Rs. 3,000 out of 
Rs, 3,500 had been applied to purposes 
of necessity and that the price was ade- 
quate. The Allahabad High Oourt there- 
upon passed a decree setting aside the 
sale conditionally upon Rs. 3,000 being 
repaid to the purchaser. The Judicial 
Committee pointed out that the decision 
could not be sustained. They said in 
course of their judgment that if the view 
taken by the Allahabad High Court were 
sound, ‘the question would in each case be a 
matter of arithmetical calculation; and 
opinions would necessarily vary as to 


. what constituted the ‘bulk of the proceeds’ 


or “a small part’ of the same in each parti- 
cular case.” 


“They pointed out that the true question 
which falls ' to be answered in such 
was one 
which was justified by legal necessity. it 
is impossible for us: in this Oourt to 


decide this point as itis largely a question 


of fact. I am of opinion that the case 
should go back to the loyer Appellate 
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Court for consideration of the question 
whether the transaction of 6th February, 
1913, shovld stand; and that the learned 
District Judge should decide the case py 
applying the principle laid down by the 
Judicial Oc. mmittes in the case to which 
I have just referred. The result is that 
the appeal succeeds in regard to the 
transaction of 12th August, 111. There 
must, therefore, be a decree in favour of 
the plaintiffs entitling them to recover 
immediate possession of the properties 
covered by Ex. L-7. They are also entitled 
to mesne profits, which will be ascertained 
in due course of law. The case must go 
back so far for decision in regard tothe 
transaction of 6th February, 1413 is con- 
cerned. So far as the transactions of 30th 
March, 1903 and 17th May, 1905 are concerned, 
the plaintifis’ suit must fail. 
must accordingly be drawn up in accordance 
with this judgment. There will ke no order 
for costs in this Court. The cross-appeal is 
dismissed. 
A, ` Order acecrdingly. 
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PATNA HIGH COURT. 
Szconp Oivit Appaat No. 702 oF 1924, 
May 6, 1929. 
Present:—Justice Sir J wala Prasad, Kr., 

l and Mr. Justice Wort. 
JHAGRU MIAN AND OTRAEHB— PLaINTIFFS— 
ÅPPELLANTS 
PETsus 


RAGHUNATH SINGH AND OTAERS— 
DEFENDANTS8— RESPONDENTS, 

Chota Nagpur Tenancy Act (VI of 1908), ss. 5, 6, 
46, 67—Jalsasam tenancy, nature of—Lease by 
mortgagee of tenancy—Lease from year to year— 
Mortgagor’s right to evict lessee on redemption— 
Notice to quit, whether necessary—Determination of 
nature of tenancy. 

Under the Ohota Nagpur Tenancy Act a mortgagee 
of a holding has no right to create such a lease 
as would have the effect of extending the occupation 
of one brought by him, without the consent of the 
mortgagor, on tothe land. [p. 553, col. 2.] 

If the lease granted by the mortgages is a per- 
manent lease, it is invalid and the possession of the 
lessee becomes that of a trespasser on redemption 
of the mortgage. [1bid.] ; 

If the lease is a lease from year to yetr, it must 
even then be construed to be a lease expiring with 
the term of the mortgage and the mortgagor is 
entitled to obtain khas possession from the lessee 
after redemption. [ibid.] 

Where a tenant repudiates the title of the land- 
lord and pleads the non-existence of the relationship 
of landlord and tenant, he is not entitlec to notice 
to quit. [p. 554, col. 1.] 

Under the Chota Nagpur Tenancy Act, in the 
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absence of a local custom the only basis for deter- 
Mining whether a tenancy is a tenure or an oceu- 
pancy holding is the purpose for which the tenancy 
was originally acquired. [p. 552, col. 1.] 

All korkar or jalsasam lands are not necessarily 
tenures; the nature of the tenancy has to be deter- 
mined according to the evidence in each case, and 
in the absence of anything to show that the tenancy 
created was inthe nature of a tenure, the definition 
of the word “korkar” including jalsasam given in 
s. 3, cl. (2127) read with the statutory provision in 
8.67, Chota Nagpur Tenancy Act, would inevitably 
lead to the conclusion that a jalsasam tenure cultivat- ` 
ed or held by a raiyat comes to be an occupancy 
holding. [p. 552, col. 2: p. 553, col. 1.] 

An occupancy raiyat cannot create a non-occupancy 
[p. 553, col. 1. i 

The Chota Nagpur Tenancy Act does not require, 
as the Bengal Tenancy Act does, that an under- 
raiyat cannot be ejected bya raiyat except by 
serving him with a notice prior tothe termination 
of the agricultural year. fp. 533, col. 2.] l 

Second appeal against a decision of the 
Subordinate Judge, Manbhum, dated the 
22nd of February, 1924, confirming that of 
the Munsif, Purulia. p 

Messrs. A. B. Mukherjiand B, B, Mukherji 
for the Appellants, | 

Messrs. S. N. Bose and S.N. Banerji, for 
the Respondents. 

| JUDGMENT. 


Jwala Prasad, J.—This is an appea 


‘by the plaintiffs in a suit for ejectment, 


The ancestor of the plaintiffs Alam Mian 
obtained a jalsasam patia from the land- 
Jord of village Damudih on the 19th Fagun, 
1230 B 8. (Ex. 1). After preparing a bandh: 
and taking possession of the land granted 
to him by the aforesaid patta he gave the 
land to defendant No. 1 in Khaikhalasi 
(usufructuary) mortgage for a term of 
fifteen years ending with 1327. The mort- 
gage was redeemed, and in 1328 the plaintiffs 
went totake possession but were resisted 
by defendants Nos, 2and 3 who claimed to 
be the tenants of the land under defendant 
No 1. The plaintiffs then asked defendant 
No.1 to give them khas possession. He 
claimed to have purchased the land in 1292 
B. S. under a kabala, fromthe ancestor of 
the plaintiffs and that he had settled the 
same with the defendants Nos. 2 and 3 
under a patta dated the lith January, 
1906 (Ex. A). 


Both the Courts below concurrently held 
that the defendant No. 1 was not a pur- 
chaser of the land in dispute but was 
merely a mortgagee and after redemption 
the plaintifis came to be the holders of the 
jalsasam right, holding that the defendants 
Nos. 2 and 3 were non-occupancy ratyats in 
respect of the lands in dispute. They 
could not be ejected except under the pro- 
visicns of s. 41 of the Ohota Nagpur 
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Tenancy -Act which not haying been 
complied ‘with the plaintiffs are entitled. to 
‘no relief. Accordingly, the Courts. below 
dismissed the plaintiffs’ suit,.but they have 


come up.to this Oourt in appeal and dispute - 


the correctness of the findings of the Courts 
below as to the status of the defendants 
Nos. 2 and 3 being that of a non-occupaacy 
raiyat. Wehave been taken through “the 
provisions of the Ohota Nagpur Tenancy 


Actand the Settlement” Report of Chota. 


Nagpur by Mr. Sifton and of Manbhum’ by 
Mr. Gokhale. ` 


Mr. Bose appearing on behalf of the” 


respondents contends that the plaintiffs 
' were tenure-holders in respect of the lands 
in suit. Nowa “tenure-holder” has been 
- defined ins. 5 of the Ohota Nagpur Tenancy 
Act (Act VI of 1908) as meaning: ‘‘primarily 
a person who has acquired from the pro- 


prietor, or from another tenure-holder, a, 


right to hold land for the purpose of 
‘ collecting rents or bringing it under cultiva- 
' tion by establishing tenants on it’, and a 
“raiyat” has been defined in s.6 (1 as 
meaning “primarily a person who has 
acquired a right to hold land for the 
_ purpose of cultivating it by himself, or by 
members of his family, or by h-red 
servants, etc’. 

Clause (3) of that section saya “In deter- 
mining whether a tenant is a tenure-holder 
ora raiyat, the Court shall have regard io— 
(a) local custom, and (b) the purpose for 


which the right of tenancy was originally. 


acquired.” ; 
in s. 5 ofthe Bengal Tenancy Act over 
and above the above considerations for 
determining whether a tenantris a tenure- 
holder or a raiyat the statutory presump- 
tion has been raised in favour of a tenant 
holding land in excess of 100 standard 
vighas. 
provided for in the Ohota Nagpur Tenancy 
Act, the question of area becomes im- 
material. ln the present case the area of 
the lands in dispute is a,small one. No 
proof of custom has been given as to the 
tenancy in question being that ofa tenure- 
holder or of a raiyat. The only basis upon 
which the nature of the tenancy can be ceter- 
mined in this case is the purpose for which 
the tenancy was created. The use of the 
landby direct cultivation or by settlement 
of tenantsor collection of rents from them as 
well as the area of theland, the positim of 


the tenants and other circumstances might 


be taken into consideration. Tomy mind, 
the jalsasam patia (Hx. 1) affords in this 
` çase a firm basis for determining the 
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nature of the tenancy. By this patta right 
. was conferred upon the lessee to prepare a 


bandh in the mauza in question in a certain 
tract of land known as sapahigara lying 
southern portion of Mauza 
Damudih out of the lands thus rendered fit 
for cultivation. The lessee was given as ` 
much land ‘as will yield 4 maunds (of 


.crop)", so that the lessee, his heirs and 


Buccessors might possess and enjoy the 
same. The land was not specified by 
boundaries, but wasdirected to be given out 
of the northern portion of that area, In 
accordance with this lease the plaintiffs’ 
ancestor came into possession of the 
specific portion of the reclaimed land. This 
land was given in usufructuary mortgage 
to defendant No. 1 who, as stated above, 
leased a portion of it to defendants Nos. 2 
and 3. The patia (Ex. A). states that the 
lessor was in khas possession of the land 
in dispute and that the land was ‘leased on 
receipt of salami of Rs. 1UQ and at a fixed 
rent of Rs, 7. At the time when the patta 
was executed the mortgagee was in khas 
possession of the land, that is to say, was 
cultivating it himself and presumably the 
mortgagor was also cultivating it himself; 
There is nothing to show thatthe land was 
ever settled with tenants, The use of the 


land, therefore, by the original jalsasam 


holder, the mortgagee and the lessee of 
the mortgagee, that is, by all the parties con- 
cerned, indicates that the object of taking 
the leace of this land was to bring it in khas 


cultivation and-not for the purpose of 


establishing tenants thereon., The area of 
the land being only such a quantity es 
would yield four maunds would also in- 
dicate the same. There is not asingle word 


in the jalsasam patta (Ex. 1) indicating that 


the land was primarily let out for the pur- 


‘pose of establishing tenantson it. It could ' 


not be for the purpose of collecting rents, as 
at that time the land was not fit for 
cultivation, and the object of the 
patta was to Lave the lands reclaimed and 
rendered fit for cultivation. The defend- ` 
ants have failed to prove it, and the onus 
of it undoubtedly lay upon them, that the 
land ‘in question was let out for- such 
purposes as would create a tenure. The 
Settlement Reports referred to above 
do not say that all korkar or jaleasam 
lands are necessarily tenures and the 
holder thereof is a tenure-holder. It seems 
to me that the nature of the tenancy has 


“to be determined according to the evidence 


in each case, and in the absence of any-' 
thing to show that the terancy created was 


ae 
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in the nature of a tenure, the definition: of 
the word “hkorkar” including jalsasam 
given in s 3, cl. (iii) read with. the 
statutory provision in s. 67, would in- 
evitably: lead to the-conclusion ‘that a 


- =æ = a 


. jalsasam tenure cultivated or held by à. 


raiyat comes to be an occupancy holding. 
The tenancy in the present case -was 
admittedlya yjalsasam tenancy and. G0ne- 
sequently the plaintiffs’ ancestor acquired 
a right of: occupancy therein. The—view 


is supported by the decision in the case `of. 


Pareshram Deogharia v. Pratap Udai Nath 
Sahi Deo (1). The contention of Mr. Bose 
that s.67 would apply only to the case of one 
who was previously a ratyat and cultivated 
or held the land by korkar subsequently, 
does not seem to be substantial. The 
question -was not raised in the Oourts 
below nor was any issue framed as to whe- 
ther the plaintiffs’ ancestor, who acquired 
the jalsasam right, was not a razyat at | all. 
Therefore, in no case the contention of Mr. 
- Bose can have any force. 
being occupancy ratyats of the land in 
dispute, the defendants could not’ be non- 
occupancy raiyats at all. An occupancy 
raiyat cannot create a non-occupancy raiyat. 
Both occupancy and non-occupancy rights 
are held directly under the landlord or a 
tenure-holder. The view taken by the 
Courts below, therefore, thai the 
defendants-respondents were non-occu- 
pancy ratyats in respect of the lend in 
dispute, is erroneous and niust be set 
aside, ; 


Now the defendants Nos. 2 and 3 were 
inducted on the land by defendant No. 1, 
who had a limited interest therein, namely, 
that of a mortgagee in possession liable to 


be redeemed in 1327, As mortgagee in pos- 


‘session no doubt the defendant No. 1 had 
aright to settle ‘the land in .the ordinary 
course of management, but he could not 
create any right beyond his own term, that 
is to say, he could not give a lease either 
in psrpetuity or for a period lasting beyond 
1327 when the. term of the mortgage 
expired and the plaintiffs redeemed the 
mortgage. The gratta (Ex. A) does not 
purport in any way to limit the term of 
occupancy of the land by the lessees defend- 
ants Nos.2 and 3. The lease was granted 
on payment of salami or premium of Rs, i 0 
as -a consideration for the lease. The 
annual rental fixed for ever was Rs. 7 and 
it was.not at all liable to be varied in 
any circumstance. “This. would indicate 


(1) 63 Ind. Cas. 783; 2 P. L. T. 635, 
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that the lease granted was of a permanent’ 
character. That wasin excess of the power 
of thé mortgagee to do, and & permanent 


lesseé.does,not acquire any right to hold: 


the land excapt under the lease, and the 
lease -5 invalid and inoperative so far as the 
lessor mortgagor is concerned. The pos- 
session of thedefendants Nos. 2 and 3 was 
that cf a mere trespasser after the redemp- 
tion oz the mortgage. If, on the other hand, 
the patta (Hix. 1) in this case is capable of 
an interpretationin such a way as not to 
be a- permanent lease but only for an 
indefinite period, in such a case the 
defendants having been brought on 
“and as tenants in the ordinary 
course of management by the mortgagee 
in possession they would’ not be Liable 
to be sbjeeted by the plaintiffs if under 
acquired the right to 
remainon the land against the will of the 
mortgagor. The land was an agricultural 


one, and the lease granted was for agri- 


cultural purposes. The defendants in that 
case would become under-raiyats under 
the plaintiffs. But the Ohota Nagpur 


. Tenarcy Act does not require, as the Bengal 
-Tenarcy Act does, that an under-raiyat 


cannot be ejected by a raiyat except by 
servicg him with a notice prior to the 
termination of the agricultural year. All 


‘leases are terminable either by an express 


agreement between the parties by fixing a 
term or period of the lease, or if noterm is 
fixed it ‘terminates every year, such as in 
the case of atenant from year to year, In 
the-former case, that is, in the case:ofa 
fixed term, the lease terminates on the 
expiry ofthe term. In the case of atenant 
from year to year where no term is fixed, the 
lessee not having got any intimation of the 
termination of. the lease, the principles of 
law require that it must be expressly 
terminated ‘before the expiry of any one 
year. Giving of notice is not expressly 


proviced for by the Ohota Nagpur Tenancy ' 


Act wuich governs the present case, and the 


Transier of Property Act does not apply to ` 
117. Therefore, want of . 
noticein the present case will not in itself ` 
deprive the right of the plaintiffs after ` 
of the mortgage: to take — 
Although it’ 


it by reason of 8. 


redemption 
khas possession of the land. 
might be a lease from year to year, the. 
mortgagee had no right to create such a> 


‘lease as would have the effect of extending: 


the cccupation’of one brought by him, 
without the consent of'the mortgagor, on to 
It must beconstrued to be a` 

lease expiring with the term of the mortgage 


4 


t 


4 


~ 
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in 1327, becanse the Ohota Nagpur Tenancy 
Act in itself ‘does not contemplate of 
creating an under-rajyat a tenant from 
year to year. This is expressly forbidden 
by s. 46 of the Act, which does not recognize 
the lease by a rayat for a period exceeding 
ears. | 
on E to para. 26 ofthe plaint the 
defendants were asked by the plaintiffs to 
give up the land from before the .com- 
mencement of the year 1328 Fasli, that is, 
1421], and the suit was brought a yearafter 
on the 10th September, 1922, This 1s not 


denied by the defendants, and in fact the. 


defendents do not raise the question. of 
notice in their written statement. There- 
fore, even if notice was required, the 
defendants had sufficient notice in the 


present case. 


_” The defendants in the present case plead- 


ed that the plaintiffs had no right at all to 
the land in question and did not by 
redemption acquire the position of the holder 
of the jalsasam tenancy. In other words, 
the defendants repudiated. the title of the 


` plaintiffs and pleaded non-existence of 


ationship of landlord and tenant between 
NIN and the plaintiffs. In this 
circumstance also no notice was necessary: 

The result is that the plaintiffs are entitl- 
ed to khas possession. The appeal is allow- 
ed, and the judgment ofthe Court below is 
set aside and the plaintiffs’ suit for posses- 
sion and mesne profits decreed with costs. 
There will be one set of costs of the Courts 
below. All the defendants will be liable 
to the plaintiffs for costs of both the Courts 
below. As regards the costs of this Oourt, 
defendants Nes. 2 and 3 only would ba 
liable, the defendant No. 1 not having 


entered ag aa pera l 
71 B ree, 
Wortman Appeal allowed, 
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PATNA HIGH COURT. 
Tirst OIVIL APPeBAL No. 3 oF 1927, 
January 16,1929. 
Present:—Mr. Justice Das and 
Mr. Justice Adami. 


i 


4 ANSUKH RAI AND OTHERS— DEFENDANTS 


— APPELLANTS NENG. 
versus 


GOPAL MAHTON AND OTHERS—PLAINTIFFS 


gi aa baka TEN À 
eal— essful party, whether entetled to appea 
Appolo a Proçedure Code (Act-V 


ad NK | 
< TANSUKH RAT V, GOPAL MAHTON, = 


` missed the plaintiffs’ suit ; 
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A party in whose favoura decree is passed is not 
entitled to appeal from a finding which is against 
him. [p. 554, col. 2.] . ; 

Run Bahadur Singh v. Lucho Keer (1), Midnapur 
Zemindari Go. v. Naresh Narayan Roy (2) and Nundo 
Lall Bhutiacharjee v. Bidhoo Mookhy Debee (3), re- 
lied on. © , Wg 

First appeal against a decision of the 


Subordinate Judge, Hazaribagh, dated the 


' Ist October, 1926. 


Messrs. C. C. Das and Hareshwar Prasad 
Sinha, for the Appellants, 
Messrs. L. P, E. Pugh and S. S. Bose, for 


the Respondents, 


N JUDGMENT. 
' Das, J.—In my opinion there is no right 
of appeal. The plaintiffs sued on two mort- 


' gages, one dated the 4th February, 1903, 


and the other dated the 8th January, 1904, 


both alleged to have been executed by `. 


one Jibdhan Oharsn,the sonof Jado Charan, 
the proprietor of Dharguli Estate. The 
appellants are defendants Nos. Y9 12 who 
are the holders of subsequent mortgages 


` executed by Jibdhan. The suit was con- 


tested on the ground that the consider- 
ation money was-actually received not by 
Jibdhan but by Jado Oheran and that'as 
the Dharguli Estate had been attached 
under the provisions of the Ohota Nagpur 
Encumbered Estates Act, Jado Charan 
could not execute the mortgagesin ques- 
tion but got them to be executed by Jib- 
dhan, The learned Sudordinate Judge has 
held that the mauza which was mortgag- 
ed by Jibdhan to the plaintiffs and sub- 
sequently to the predecessors in-title of 
defendants Nos. 9—12 is not the khorposh 
village of Jibdhan; and that so far as the 
mortgages sued upon are. concerned, they 
were executed by Jibdhan as the denamidar 
of Jado Charan who was incompetent to 
deal with his estate or any portion thereof 
as his estate had already been attached 
under: the provisions of the Ohota Nagpur 
Eneumbered Estates Act. On this ground 
the learned Subordinate Judge has dis- 
and he has 
dismissed it as against all the defendants 
including defendants Nos. 9—12, Defend- 
ants Nos. 9—12 are, however, embarrassed 
by the finding in the judgment of the 
learned Subordinate Judge that the mauza 
mortgaged in these different transactions 
was not the khorposh mauza of Jibdhan 
and they contend that althpugh the decree 
is in their favour, they are entitled to 
appeal from the finding which is against 
them. It seems to me, however, that the 
case is concluded by the decision of the 
Judicial Committee in Run Bahadur Singh 


\ 
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v. Lucho Kuer (1) which has ‘been follow- 
ed in decisions too- numerous to mention 
including another decision of the Privy 
Council in Midnapur- Zamindari Co. y. 
Naresh Narayan Roy (2). In regard to this 
question, the Judicial Committee said as 
follows: ` 


“The widow has not apalan aghinėt the 


decree, nor could she, because it isin her 
favour, but she has appealed against the 


| ‘finding that the brothers were joint in 
estate, 
It may be- 


should be hereafter held conclusive against 
her, but this could not be .so, inasmuch 
as the decree was not based- upon it, but 
was made in spite of it.” 


The decision was followed, as it had 
to be followed by the Calcutta High Court 
in the subsequent case of Nundo-Lall Bhut- 
tacharji v. Bidhoo Mookhy -Debee (3). The 
facts of that case were as follows: The 
landlord instituted a suit against the tenant 
for ejectment. The suit was resisted on 
two grounds ; 
notice to quit had been served on him; 
and secondly, on the ground -that the 
tenure wasa permanent one, The suit was 
dismissed on the first ground, the Court 
-holding at the same time that the tenure 
. was not a permanent, one. 
ent suit for ejectment from the same hold- 


ing, brought by the same plaintiff against - 


the same defendant the defence was that 
the tenure was a permanent one, The 
question which the Calcutta High Court 


had to decide was whether the trial of the ` 


question .was barrea by the decision in 
‘the previous case. The learned Judges 
pointed out that though the former suit 


was between the same parties, the decree . 


dismissing the suit was not based on the 
` finding adverse to the defendant in that 


case, but in spite of it, and they held that. 


the decision of that issue in the former 
` case. did not operate as res judicata be- 
tween the parties in the subsequent litiga- 
tion. -Identically the same view was taken 
by the Judicial Committee in the case of 
Midnapur Zamindari Co.v. Naresh N arayan 
Roy (2. 

Ia my opinion, therefore, defendants 


Nos. 9—12 hate no right of appeal and 
oo 301; 12 I. A, 23; 4 Sar. P. O. J. 602 


hohe Ind. T 2315, 48 O. 460, 14 L. W. 265; 30 


Cs) 3.0. 17, 
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supposed that her nd l 
visers were apprehensive lest that finding 


first on the ground that no. 


In a subsequ- . 


1922 P, 0 241; 48 I. . 49., 
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the: appeal must accordiu gly be dismissed 
with costs. 
Adami, J.T agree. 
A. Appeal dismissed, 





PATNA HIGH COURT. 
Civit Revision No. 367 or 1929, 
. August 9, 1929. 
Present:—Mr. Justice Wort. 
Musammat SUNDER KOER— 
Pan Tia 


J ANKI DAS KANI DHYA LAL— 
OPPOSITE PARTY.. 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXVIII, r. 8-—Scope of enquiry under 
0O. XXXVIII, r. 8&—Power of Court to go into title 
— Erroneous decision as to possession—Revision by 
High Court. 

The -question to be considered in an enquiry 
under O. XXXVIII, r.8, Civil Procedure Code, is 
the question of possession, but if if is impossible 
to determine the question of possession without 
going into the question of title, the Court has 
power to go into the question of title also. 

The fact that the lower Court has come to an errone- 
sous décision’on the question of possession in sucha 
case is no ground for interference by the High Court 


' under g. 115, Civil Procedure Oode. 


Revision from an order of the Munsifof 
Second Court, Gaya, dated the 8th May, | 
1929. 

Mr, Dhyan Chander, for the Petitioner. 

. Mr. Brij Kishore Prasad, for the Opposite 
Party. 
JUDGMENT.—However much I may 
be opposed to the particular system of 
execution which is adopted in this case 
or sympathy which I may have for the 
applicant, I can give her no assistance i in 
this application. 

It is contended that the learned Munsif 
acted without jurisdiction in dismissing 
the claim under O. XXXVIII, r. 8 to have- 
the house of Musammat Sundar Koer re- 
leased from attachment. Tne facts are 
that the lady lives with her sons, she 
being a widow,in the house which has 
been attached, Evidence was adduced by 
the applicant to prove her possession which 
was the question which had to be con- 
sidered under O., XXXVIII, r. 8 of the 
Oivil Procedure Code. The learned Munsif 
has decided that the presumption arising on 
the facts of the case was that the male 
members were the owners of the house. 
It was impossible for the Munsif to deter- 
mine the question before him having re- 
gard to me circumstances of the Case, ; 
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without going into the question of title. 


‘Jt ig true that possession was the only 
question, butas I say the circumstances 


necessitated his determining who was. the -- 


real owner; he has dismissed the applicant's 
application. The contention is thet he 
has exceeded his jurisdiction becaues he 
has decided this question of who was in 
possession wrongly. That argument cannot 
possibly be sustained, otherwise there is 


no reason why every application in civil ' 
revision should not be granted wksre a: 


Munsif or other Judge has decidad a 
question of fact or law erroneously. The 
learned Munsif was entitled to coms to 
the conclusion at which he has arrived; 
his decision may be wrong, but he had 
jurisdiction to decide the case and has 
decided it. 

The application must be rejected with 
costs. Hearing fee two gold mohurs. 
The stay order is discharged. ; 
kee 8 a Application rejected, 


, 
, 





PATNA HIGH COURT. 
- < Oyvit Appsat No 1671 or 1926. 
February 15, 1929. 
Present:—Mr. Justice Adami anc 
Mr. Justice Chatterji. 
INDRASAN PANDE AND OTAERS—~ 
PLAINTIFFS~~~APPELLANTS 
persus 


KABUTRA KUER AND OTHBRS—DEFENDANTE 


1885), s, 2 (9)— 
d Orissa Public Demands Recovery Let (IV 
‘holding’, meanings of— 
held by widow in leu of matntenunce— 
Sale for rent—What passes io purchaser—Eolding 
specific khata and share in Cnother 
f specific khata alone-—Validity af sale 
—Right conveyed to ‘ purchaser—Practice—Arpeal—. 


— RESPONDENTS 


Bengal Tenancy Act (VIII of 


Bihar an 
of 1914), 
Holding 


s. 26—'Parcel’, 


consisting of 
khata—Sale o 


New case. 


Where certain Hindu brothers who owned a ten- 
ub-divided the tenancy and gave a portion of 
to the widow of a deceased brother Zor her 
nd the widow. was recorded as the 
ct of the portion allotted to her and 
holdhhg in 
tifieate for arrears of rent against 


ancy 8 
the same 
maintenance a 
tenant in respe 
the landlord, 
execution of acer 
the widow : 


subsequently, sold the 


-Held, that the entire holding and ‘not merely 
t therein, passed by the sas. |p. 


widow's, interes 


557, col. 2.) 
Kristo Gobind v. Hem l): 
Das Dey v. Kamal Kumar. Dutt (2), distinguished. 


The word “parcel” in the d 
“holding”, 
-poundaries and 


undivided share. fp. 558, col. 1.) M 
Hari Charan Bose v. Runjit Singh (5) and Har- 


nandan Rai v, Kesho Prasad Singh (6), relied or. 


INDRASAN FANDE Y. KABUTRA KUER. 


Chunder (1) and Bi-eswar 


efinition of the word 
implies land within a defined set of. 
cannot be taken as meaning an 
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“In order to constitute a holding it is necessary tha 
a parcel or parcels should form the subject of a 
separate tenancy. Itis the rent which gives the index 
of a particular tenancy. [ibid.] 

Where rent is fixed at a certain sum for a par- 
ticular khata and an undivided share in another 
khata, a gale of the former khata alone in execution 
of a certificate for arrears of rent, not being a sale 
of the entire holding, will pass only the right, title 


- and interest of the judgment-debtor in the said khata. 


[p. 558, colg. 1&2] . 

Though generally a ground not, taken in the 
plaint ought not to be allowed to be urged in second ., 
appeal, the matter should be considered when the‘ de- ` 
fendant’s: own document supports it:and when it . 


. appears to have been raised in the lower Appellate 


Court without any objection. [p. 558, col. 2.) 
Appeal against appellate decree of the 


“District Judge, Saran, dated the 16th June, 


1926. , 
Messrs. A. K. Roy and S. P. Asthana, for ` 
the Appellants. : E 

Messrs. S. M, Mullick, S: Dayal and Har- 
narayan Prasad, for the Respondents, 


JUDGMENT. .- 
Chatterji; J-—This appeal arises out 
of a suit for a declaration that the property 
in dispute was given to defendant No, 1 
in lieu of maintenance and that the sale in 
execution of a certificate under the Public 
Demands Recovery Act issued against her is 


‘ fraudulent and is not binding on the plaint- 
- iffs who are the reversionary heirs. 


The .` 
family originally consisted of three brothers 
Ramsaran Pande, Ramgulam Pande and 
Ramhit Pande. The plaintiffs are the 
descendants of Ramsaran, defendant No. 1 
is the widow of Ramgulam, while defendanta 
Nos. 2 and 3, who are said to have made 
the purchase in the name of defendant 
No, 5 are the descendants of Ramhit. De- 
fendant No. 4 is the landlord. at whose 
instance this certificate was issued: The 
disputed property consists of 22 bighas 13. 
cottas 13 dhursrecorded in khata No. 11 in 
the name of. defendant No. 1 (Musammat 
Kabutra Kuer) and one-third of 4 bighas 
3 coitas 8 dhurs recorded in khata No. 94. 
jointly in the names of herself and the 
othertwo branches. The total rent payable 
by each branch is Rs, 56 0-3 This rental is 
attestedin khata No, llatandingin the name 
of Musammat Kabutra Kuer with a note mai 
lagan khata No. 94; while the entry against 
khata No. 24 is shamil lagan khata No. 11 
and the other two khatas of the two ‘other 
‘branches. a 
Defendant No. 4 (Mebaraja of Hathwa) 
gct acertificate on 13th Maich, 1223, against 
defendant No. 1(Musammat Kabutra Kuer) 
in'respect of arrears of rent fer the years | 
1328 to the 12 annas kist of 1320 and in 
execution of it, khata No. 11 appears to have 


kS 
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been sold at auction and purchased by de- 
-fondant No. 5 on lst December, 1923. 

The Courts below have held that Ram- 
gulam died in astate of jointness with his 
brothers Ramsaran and Ramhit and after 
his death the disputed lands forming one- 
third share of the entire family property 
was given to defendant No. 1 on partition 
-in lieu of maintenance. They ‘also found 
that the certificate of sale was not fraudu- 
lent and passed the entire holding to de- 
_ fendant No, 5 and that it was binding on 
` the plaintiffs. ; 

In appealit is urged that the. sale passed 
the right, title and interest of the lady and 
not the entire holding on the grounds, 


‘firstly, that the land had been given in . 


lieu of maintenance and her limited interest 
could only pass; and secondly, the entire 
holding was not sold and consequently it 
passed the right, title and interest of the 


judgment-debtor. Itis, therefore, contend-. 


ed that the plaintiff's right as reversioner 
is not affected by the sale in question. 

In support of the first ground reference 
is made to the'cases of Kristo Gobind v, 
Hem Chunder (1) and Bireswar Das Day v. 
Kamal Kumar Dutt (2). These cases are 
perfectly distinguishable, becausein both, 
according to the finding, the decrees were 
in respect of personal debts of the widow, 
In the Privy Council case of Baijun Doebey 
v. Brij Bhookun Lall Awustt (3), there was 
a decree for thearrears of maintenance and 
although a particular property was charged 
with the maintenance neither the decree nor 
the sale proceedings declared the property 
itself to be liable forthe debt; andit was held 
by their Lordships of the Privy Council 


that the purchaser took only the widow's: 


interestand not the absolute estate, The 
decision would evidently have been other- 
wise had the maintenance been declared as 
a charge inthe decree. Now, in the pre- 
sent case the sale took place in execution of 
a certificate for arrears of the entire rent 
due fora holding at the instance of the 
16 annas landlord. The rent, in such a 
case is a charge unders. 65, Bengal Tenancy 
Act. In the next place the landlord will 
look to a recorded tenantfor his rent and 
he cannot be required to examine her posi- 
tion and to look behind. All the co-sharers 
including the plaintiffs have sub-divided 
the original tenancy amongst themselves 
and in respect pf the one-third share the 


(1) 16.0. 511. i 
(2) 16 Ind Cas. 437: 17 0. W. N. 337. 


37. 
(3) 1 0.133; 24 W. R. 306; 2 L A, 27553 Sar, P, O.J.. 


541; 3.Suth. P, O. J207 (P, 0.), 
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name-of Musammat Kabutra Kuer has been 
. recorded; and ‘so far as the landlord is con- 


: sold. inthe present case, 
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cerned she represents the entire interest of 
the tenant therein. Iam satisfied that the 
entire. tenancy interest will pass irrespective. 
of the question whether she is a main- 
tenance holder or not. It has been held by 
the Calcutta High Court in the case of 
Ashutosh Mookherjee v. Akhoy Kumari 
Debi (4), that the tenure in the hands of 


the reversionary heirs remains liable in 


respect of a decree for rent obtained in the 
time of the widow. In my opinion, there 
is no substance in the first ground urged 
by the learned Advocate for the Appel- 
lants. < i 
In support of the recond ground refer- 
ence is made to s. 26, Bihar and Orissa 
Public Demands Recovery Act, IV of 1914, 
Olause 3 of this section provides that the 
holding shall passto the purchaser where 
it is sold in execution of a certificate for 
arrears of rent due in respect thereof. 
Therefore, itffollews that ifa part of the 
holding be sold then what will pass is a 
mere right, title and interest of the judg- 
ment-debtor and not the holding itself. 
This brings us to a consideration of the 
question whether the entire holding was 
The sale certi- 
ficate ofthe defendant gives the inventory 
of properties purchased by him and it shows 
the survey plots, with their respective areas 


totalling 22 bighas13 cottas and odd The ` 
‘plot and the total area represent Khata 


No. ll only, It is clear that Khata No. 94, 
the plots of which measured a separate area 
of 4 bighas 3 cottas 8 dhurs is not there. 
The rental Rs. 56 0 3 is payable not merely 
for Khata No. 11, but also partly for Khata 
No. 94 because, as I have already stated 
the entry against Khata No. 94 is that its 
rental is shamil (along with) Khata No. 11 
standing in the name of Musummat Kabutra 
Kuer and two other khatas standing in the 
name of the other two branches. Prima 
facie, therefore, the entire holding has not 
been sold. 


But it is contended by the learned 
Advocate for the respondent that an un- 
divided share of the land in Khata No. 94 
cannot be included as a part of a holding 
and each tenant's share in this khata is 
held asan adjunct to the main khata and 
ie pass, even when the main khata ig 
sold. 

"In support of the first.part of this conten- 
tion reference is made to the definition of 


(4) 34 Ind, Cas, 581, 


ca 
the word “holding” in the Bengal Terancy 


Act and tothe case of Hart Charan Bose. 


v. Runjit Singh (5).. It has been he-d in 
that case (Petheram, G. J., contra) that an 
‘undivided share in a parcel or parcels of 
‘land is nota holding within the meszning 


of the Bengal Tenancy Act. This view has’ 


also been accepted in this Court in the 
case of Harnandan Rat v. Kesho Prasad 
Singh (6), where the contrary view exprassed 
by Petheram, O. J., was not adopted. The 
word ‘‘parcel” in the definition of the word 
“holding”, implies land within a defined set 


of boundaries and cannot be taken as mean-. 


ingan undivided share. But it does not 
follow from this that Khata No. 11 isa 
holding by itself. Holding is defined as a 
parcel or parcels of land held by a tenant 
and forming the subjectof a separate 
tenancy. in order to constitute a holding 


it is necessary that a parcel or percels . 


should form the subject of a separate 
tenancy. Tenant is defined as a person. 
who holds land undér another person, and 
is, or but fora special contract would be, 


. - liable to pay rent for that land to that person 


“ This brings us to the definition of the word 
“rent” which means whatever is lawlully 
payable or deliverable in money or kind by 
a tenant to his landlord on account of the 
use or occupation of the land held by him. 
Therefore,it isthe rent which givee the 
index ofa particular tenancy. The sum ‘of 
Re. 56 and odd is payable in this case not 
merely for Khata No. 11, but also for a parti- 
cular share in Khata No. 94. Itcannct be 
maintained that the rent is payable only. 
for Khata No. 11 and consequently this 
alone cannot form the tenancy by i-self. 
In the case of Harnandan Rai v. Keshe 
Prasad Singh (6), referred to above, a case 


for enhancement of rent was brough: by. 


the landlord against the tenant in reepect 
of a khata recorded exclusively in his rame 
and in respect of two other khatasin which 
be was a joint holder. This case was 
decreed and enhancement was allo wed in the 
Court below on the finding that the separate 
tenancy consisted of a specific area of land 
(exclusively recorded in the name of the ten- 
ant) together with an undivided shars in 
certain areas of land in the other two khatas, 
But this Court dismissed the suit on the 

ound that the undivided shares in the 
two joint khatas were not holdings. If really 
these were mere adjuncts to the kFatas 


recorded exclusively in the name of the- 


5) 25 0. 917n; 10. W. N, 521 


ia 40 Ind, -Ons, 585; 22, L, J, 553; LP, LW, ; 
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tenants there was no objection, toʻa decree 
being passed. Therefore, this case cited 
on behalf of the respondent is rather an 
authority against him on the second part of 
his contention. I fail to see how by selling 
only Khata No. 11 the right, title and in- 
terest of the judgment-debtor, in the lands 
not mentioned in the certificate, would pass, 
If, however, the paramount description is 
such that one can make out that the entire 
tenancy is being sold, the position might 
have been different, but in this particular. — 
case’ theré is no mention of the jama in 
the sale certificate and it cannot be assert- 
ed that the entire tenancy was put up to 
sale and purchased. Therefore, there exists 
a prima facie case in support of the appel- 
lant’s contention. a f 
It is, however, urged on behalf of the 
respondent that such a case was not made 
out in the plaint or raised in the issues. 
On the other hand. the allegation in the 
plaint was that the whole of 24 bighas and 
odd was sold. In reply, it is stated on behalf 
of the appellant that this was evidently a 


mistake, as it appears from the respondent's | | 


own document (namely, the sale certificate) 
that 22 bighas and odd was sold. and pur- 
chased by him. It further appears that 
this point was raised in the Oourt of Appeal 
without any objection by the respondent 
and considered by.that Oourt, though it came 


to the conclusion that the entire holding 
. was sold on the ground that the rental is 


fhe paramount description and the land is_ 
the subordinate description of the holding. 
The learned District Judge, however, fail- 
ed to notice that even the rental was not 
mentioned in the sale certificate. There 
is’ jurisdiction in the Court to allow the 
amendment of a plaint at any stage and 
even there have been cases where such 
amendments have been allowed in second’ 
appeal. There is a specific case in the 
plaint that the sale is not binding on the 
reversionary interest of the plaintifis; and 
though generally a ground not taken in the 
plaint ought not to be allowed to be urged, 
the matter should be considered when the 
defendants own document supports itand | 
when it appears to have been raised in the 
lower Appellate Court without -any objec- ` 
tion. We think that, in order to do sub- 
stantial justice between the parties, we 
should permit this ground to be advanced. 
But we should at the same time see that 
no possible prejudice is dong to the other ` 
party. It may be, as argued by Mr. Sushil 
Madhav Mullick on behalf of the respondent, 
that-there- is.a-mistake.in the sala cortifi; |. 
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cate or if may be that there are some factors 


which he might bring into light in order - 


to displace the weight of the point urged. 
For these reasons we would give an oppor- 
tunity to. the defendant.to show that in 
spite of the apparent state of things as 
evidenced by the sale certificate the entire 
holding was put up to sale and. purchased 
by him. We, therefore, remand the case 


for a finding whether the entire holding of | 


Musammat Kabutra Kuer was put up to 
sale in execution of the certificate under 
the Public Demands Recovery Act for the 
realization of the rent of Rs. 56 and odd 
and purchased by defendant No. 5. The 
parties will be at liberty to adduce docu- 
ments or any further evidence that may be 
necessary in order to clear up the point. 


The learned District Judge will be en- 
titled to remit the case to the trial Court 
for taking evidence and its finding. The 
appeal is allowed, and the case remanded 
for the findings of the Appellate Court in 
the light of the observations made above. 
The findings should be remitted to this 


Court within two months from the date of: 


receipt of the record by the Court below. 
Let the records be sent down at once. 
i Adami, d e] Bgree, 


N 


A, ` Case remanded. - 


-PATNA HIGH COURT. 
OriminaL Ravision No. 787 or 1924. 
January 30, 1929. 
Present:—Mr. Justice Wort. 
MANRUP SINGH AND ornErs— 
4 PxTirIoNyss 
versus’ | 
SAHDEO SAHU—Opposire PARTY.. 
Criminal Procedure Code (Act V of 1898), ss. 208, 
436, 439—Dismissal of complaint in aecused'’s absence 


—Accused, whether entitled to be heard before order 
for fresh enquiry is made. 


An accused person who has not appeared before . 
the Magistrate on the occasion of “his dismissing a. 


complaint under s. 203, Criminal Procedure Code, is 
not ordinarily.entitled to be heard before an order 
for further enquiry is made by the Sessions Judge. 


Jogesh Chandra Sen v. Nickunja Behari Chowdhurt 


(D and In the matter of Hari Dass Sanyal (2), refer- 
red to, ; = 
Where a complaint is dismissed in the absence of 
the accused, the latter has no right to “be heard 
efore an order for further enquiry is made under 
8. 439, Criminal Procedure Oode. 


Oriminal revision against an order, of the 


Sessions Judge, Monghyr, dated the 9th- 


November, 1928, 


MANRUP SINGH ¥.. SAHDEO SAHT. 


facts of the cases. 
is Jocesh Chandra Sen v, Nikunja Behari 
Choudhuri (1). The judgment of the Oourt 
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Mr. B. P. Yarma, for the Petitioners. 

Mr. K. P. Sukul, forthe Opposite Party. 

JUDGMENT. —This case was adjourn- 
ed >y me for the purpose of ascertaining 
from the learned Sessions Judge whether 
the accused was present before the Sub- 
Divicional Magistrate on the occasion of 
his dismissing a complaint under s. 203, 
Criminal Procedure Code. It appeared 


doub:ful from the record which was before - 


me whether the accused was in fact present 
or not and it also appeared that there was 
authcrity for the proposition that in certain 
circumstances before a Sessions Judge order- 
ed a curther enquiry, the accused should be 
present and have an opportunity of arguing 
the ease beforehim. Thatright arises in 
two ways: First, under s 436, Oriminal Pro- 
cedure Code but that only in cases in which 
the accused has been discharged under B8. 
209 of the Code, and, secondly, the right (if 
such it may becalled)arises by reason of 


-certaın decisions of the High Court which 


would tend to show that an accused person -` 
has a. right to be present. Butwhen those 
cases are examined it can be seen that the 
decis-on of the Court depended upon the 
One of these decisions 


made reference to the-Full Bench case of 
Hari Das Sanyal (2), and it was stated that 


-whilss they in no way desired to depart 


from zhe decision of that Full Bench case yet 
they thought in all circumstances of the case 
thatthe accused should have had anopportu- 
nity cf being present before-a further ens 


‘quiry was ordered, 


In shis case there isa definite statement 
by the learned Sessions Judge that the 
accused was not present before the Magis- 
trate who dismissed the complaint under 
s. 203, Oriminal Procedure Oode, although it 
appeazed that a vakalainama had. been filed’ 
on bekalf of the accused before the Deputy 
Magissrate who had held local investigation 
of the case. Butthere isno evidence nor 
any suggestion that the accused in fact even 
appeared before that Magistrate. There 
therefore, appears to be no ground for say- 
ing that he hada right toappear before the 
Sessions Judge before he made the order 


. which iscomplained of and whichis dated. 


9th November, 1928. 1 see no ground for 
interfering with that order, Mr. Varma 


(1) 76 Ind. Oas. 236; A. L R.--1928 Cal.--651; 27 0, 
W. N, 552; 25 Or. L. J, 140. 
(2) 1E C. 608;-13 Ind, Jur, dd, 
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said all that could be said on behalf of his 
clients; but it would be impossible forme to 
. hold that the accused had aright io. be 
present and to say thatthe order cf the 
“Sessions Judge was without jurisdiction. 


In those circumstances the application is 
dismissed. 


A, o's Application dismissed, 


‘PATNA HIGH COURT. 
ORIMINAL Revision No 797 or 1923, 
January 11, 1929. 
Present:—Mr. Justice Wort. 
LAKHAN SINGH—PETITIONEE 
i -VETSUS ; 

EMPEROR—Obpposits PARTY. 
Criminal Procedure Code (Act V of 1898), =. 424— 
~ Criminal trial—Aceused raising special desence— 
Absence of express finding on such plea—Evidence 
duly considered—Judgment, whether illegal. °° 
' The’ mere absence of an’ express finding on a 
special defence raised by the accused apart irom a 
general finding that the prosecution case is tme will 
not render a judgment illegal, where it is clear from 
the judgment that the Magistrate has duty con- 
sidered the evidence adduced by the accused co sup- 
port his special defence, 

Oriminal revision against an order cf Ses- 

sions Judge, Monghyr, dated the 19ta No- 


vember, 1928. 


Messrs. L. Pugh and J. P.Sinka, Dr the 


Petitioner, 
The Government Advocate for the Grown. 


JUDGMENT.—tThis rule is directed 
to show cause why theconviction cf one 
Lakhan Singh should not be set aside. The 


main ground upon which the rule ie sup- . 


ported by Mr. Pugh is that the judgmsnt of 
the Appellate Court is not in accordance 
with law inasmuch as the special defence 
which was set up by Lakhan Singh hes not 
been considered. That defence was me of 
alibi, and the trial Court dealt withit by 
stating in effect that even if in fact Lakhan 
Singh was at Beguserai on the day of the 
occurrence yet it was not impossib_e for 
him to have been at the occurrence œ the 
same day. 


` The learned Sessions Judge in the course 
of his judgment deals with various witnesees 
‘who were called on behalf of the dsfence 


and particularly with -the witnesses who. 


were called to proye this alibi, It ie. true 


LAKUAN SINGH Y, EMPEROR. 


out, 


aN 
« 
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that he has notspecifically stated that he 
does not accept that svidence, nor dces he 
specifically statė that the alibiis not made 
But in the course of his judgment ‘he 
does state that he.agrees with the conclu- 
sion at which the learned trial Court had 
arrived. If this expression of opinion had 
stood by ‘itself, that is to say, without his 
having dealt in his judgmentwith the 
evidence which had been adduced, I should 
have come to the conclusion that the judg- 
ment was not in accordance with law inas- 
much as it did notcomply with s. 424, 
Criminal Procedure Code. But, having 
regard to. the fact that the evidence was 
quite clearly in his mind as it apvears from 
the judgment, in my opinion it would be 
impossible to say that he had not considered 
the case of Lakhan Singh. Thejurisdiction 


‘of this Court in a matter of this kind, it is 


obvious, must be exercised reasonably, and 


if I were to direct a re-hearing of this ap- 


peal, no advantage would be gained, not 


‘even to the accused himself. lam of the 


opinion that the learned Sessions Judge has 
considered this evidence, and the mere 
absence of a-finding on the alleged fact of 
the alibi, apart from his general finding 
that the prosecution case was madeout, is 
not sufficient to state thatitwas not in 
accordance with law. In those circum- 
stances, the only order that Ican make is 
that the Rule -must be discharged and the 
accused must surrender to his bail to serve 
out the remainer of his sentence, 


A, Rule discharged, 
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ALLAHABAD HIGH COURT. 
Szconp Oryrn APPHAL No, 945 or 1927. 
March 1, 1929. 

Present —Mr. Justice Ashworth. 
RANG LAL—DEFBNDANT— APPELLANT 

i VETSUS 
: Musammat LILAW ATI— PLAINTIFF AND 
OTHERS—~ DEFEND ANT3— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 
27,0, XLVII, r. 1—Additional evidence in appeal, ad- 
mission of --Additional evidence in second appeal, 
whether admissible—Appeal preferred after application 
for review—Procedure—Postponement of review, lega- 
lity of —Revision—Interference, 
Order XLI, xr. 27, QOivil Procedure Gode, covers 
the case of the production of evidence, even though 
that evidence is not required by ths Appellate Court 


to enable it to pronounce judgment, but is only tend-, 


ered on the ground of fresh discovery. [p. 581, col. 2.] 
Indarjit Partab v. Amar Singh (1), relied on, 
Additional evidence can be accepted even in a 

second appeal. But where a party wishes to produce 

further evidence affecting a matterof fact, it must 
get that evidence produced before a Court which can 
decide a question of fact. It is useless for him to 
tender that evidence before a Court which is confined 
to questions of law. [ibid.] 

Shamsuddin Biswas v. Malannessa Bibi (2) and Wali 

Mohammad v. Mohammad Bukhsh (3), referred to. 
There is nothing in O.XLVII, r. lor in other 

provisions of the Civil Procedure Code which would 

justify the Oourt in refusing to entertain an applica- 
tion forreview merely on the ground that subsequ- 
ent to the making oftheapplication an appeal had 

been filed. [p. 562, col. 1.] 


Where anappealis presented after an application 
for review, the decision on the appeal should be held 
over pending the decision on the application for re- 
view. [p. 562, col. 2.] 


Where a Court postponed the hearing of the ap- 
plication for review pending the decision of theap- 


peal : 

_ Held, that the procedure was wrong and the High 
Gourt could interfere under s.115, Civil Procedure 
Code, and direct the Court to proceed with the ap- 
plication for review. "p, 562, col. 1.] 


Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Farrukhabad, 
dated the 25th of February, 1927. 

Mr. N. P. Asthana, for the Appellant. 

Mr. U. S. Bajpai, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit in which the plaintiff 
asked for an injunction. The defence was 
that the plaintiff had no title. The suithas 
been decreed by the lower Appellate Court 
which found in favour of the plaintiff, re- 
spondent in this Court, having sufficient 
title to sue. The defendant appeals. Be- 
fore l deciding the appeal it is necessary to 
consider the appellant’s application for the 
production inthis Court of further evi- 
dence. He has alleged by an affidavit that 
he became aware, subsequent to the deci- 
sion of the lower Appellate Oourt, of the 
existence of evidence showing that Anokhey 
_ Lal from whom the plaintiff derived her 
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title had entirely Zdisposed previously of. 
his interest inthe property. The applica- 
tion for production of further evidence pur: 
ported to be under O. XLI, r. 27. 

There is no doubtin my mind that, if 
this were a first appeal, this Court could - 
allow the further evidence to be produced. 
under O. XLI, r.27 (b). It has been laid 
down by their Lordships of the Privy 
Oouncil in Indarjit Pariab v. Amar Singh 
(1) that this provision willcover the case 
of the production of evidence, even though 
that evidence isnot required bythe Ap- 
pellate Covrt to enable it to pronounce 
judgment, but is only tendered on the 
ground of fresh discovery. But it is urged 
by Counsel for the respondent that O.’ 
XLI, r.27 only applies to first appeals 
and that the Privy Council decision also, 
can only be construed to have reference to 
a case where further evidence is tendered 
in a first appeal. But O. XLII, declares 
that the rules of O. XLI shall apply so far 
as may be to second appeals. There ia, 
therefore, in my opinion, no reason for hold- 
ing thatthe additional evidence could not 
be accepted by this Court. It is, howevar, 
another matter whether, having 
accepted that evidence, this Court could 
consider it. In second appeals decisions of 


-fact cannot be impugned. It is clear that 


this evidence ‘is tendered in order to 
impugn a question of fact. I hold thatit . 
would be useless for this Court to accept 
the evidence if it cannot use that evidence 
for the purpose for which itis tendered, 
and I further hold that it cannot. This 
westhe view taken in Shamsuddin Biswas 
yv. Malannessa Bibi (2). Thesame view was 
adopted in Wali Mohammad v. Mohammad 
Bukhsh(3). Where a party wishes to produce 
further evidence affecting a matter of fact, 
it must get that evidence produced before a 
Court which can decide a question of fact, 
It is useless for him to tender that evidence 
before a Court which isconfined to ques- 
tions of law. But it appears that the ap- 
pellant did tender this further evidence to 
tha lower Appellate Court and. asked fora 
review of judgment. The application of 
the appellant to this effect was dated the 
16th of April, 1927. This appeal was filed 


(1) 74 Ind. Cas. 747; 2 Pat. 676 at p. 684; 21 A. L. J. 
552; 4P. L. T. 447; A. I. R. 1923 P. O. 128; 1 Pat. L. 
R. 345; 33 M. L. T. 233; 45 M. L. J. 578; 18 L. W. 728; 
25 Bom. L. R. 1259; 23 O. W. N. 277; 39 0. L.J. 318; 
50 I. L. 183 (P. O.). 

(2) ¥5 Ind. Cas. 300; A. I. R, 1926 Cal. 941 atp. 

43 l 


(3) 80 Ind. Cas. 998; A. T. R. 1924 Lah, 444 at p.445; 
5 Lah, 84; 39 P, L, R, 1924. 
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on the 17th of May, 1927, before the review 
case came up for hearing before the lower 
Aprellate Oourt. The lower Appellate 
Court passed a somewhat curious order on 


the application. It neither accepted the ` 


application for review nor rejected it, but 
stated that, asan appeal had been filed, 
before its consideration ofthe application, 
the application would be held pending. It 
is not clear what advantege there could be 
in postponing decision instead ofrejecting 
the application. 

I am of the opinion that the order ofthe 
lower Appellate Court on the application 
for.-review: was not a proper order. Order 
XLVII, r.1 governs the procedure to be 
adopted on an application for review of 
judgment. A condition precedent prescrib- 
ed by that rulefor making such an ap- 
plication isthat there has been no appeal 
preferred. At the daté when the applica- 
tion was made thia condition was satisfied. 
There is nothing in O. XLVII, r. lor in 
other provisions of the Civil Procedure 
Code, so faras Iam aware, which would 
justify the lower Appellate Qourt in refus- 
ing to entertain the application for review 
merely on the ground that subsequent to 
the making of the application an appeal had 
been filed. The policy of the Code appears 
to me to be that a person cannot after filing: 
a second appeal be allowed to apply to 
obtain a review ofjudgmentinthe lower 
Court, which should have the effect of alter- 
ing the judgment and decree from which 
be had appealed. The Code has not con- 
templated a case where having applied for 
review thesame person appeals. It might 
be deemed a good reason in such a case for 


rejecting the appeal, but, as an application ' 


for review has been filed no sufficient 
ground appears to me to exist by reason of 
the subsequent filing of an appeal for 
rejecting the application. Consequently I 
hold that the lower Appellate Oourt should 
have proceeded to deal with the application 
for review. 

The next question is what remedy has 
the applicant to correct the order of the. 
lower Appellate Court postponing con- 


sideration of the application for review. . 


No appeal from such an order lies as it 
cannot possibly be considered a final 
order. On the other hand, such an order 
is not included in the list of orders contain- 
ed in O. XLII, r. 1 from which an appeal 
1s allowed. The only method, then, by 
which this Court can interfere is by revision 
under 8.115 of the Code. It appears to me 
that in refusing to proceed with the applice- 
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tion for review the lower Appellate Court 
failed to exercise a jurisdiction vested in 
it, and, therefore, I can interfere. As 
regards the appeal, it is obvious that deci- 
sion on-it should be held over pending the 
decision by the lower Appellate Court on 
the application for review. 

Accordingly it is ordered that this appeal 
be postponed for three months, and it is 
ordered that the lower Appellate Court be 
directed to take up again the appel- 
lant’s application for review, dated the 
16th of April, 1927, and dispose of the 
same onthe merits. It will not be open 
to that Court tohold that the application 
will not lie on the ground of the finding 
of an appeal in this Court but it will be 
open tc that Court to consider whether 
the application in order having regard to 
the other provisions and conditions im- 
posed by O. XLVII, r, 1, including the pro- 
vision that if a review is, asked for on 
the ground of discovery of fresh evidence 
it must be shown that the applicant could 
not with due diligence have been aware 
of the existence ofthat evidence. 

As regards costs, in this case, it appears 
to me that the appellant is to blame. 
He should not have filed his second appeal 
but should have deferred doing so until 
his application for a review had been de- 
cided. This being so, I consider that the 
appellant should bear the costs of Counsel 
on theother side for to-day's proceedings. 
This cost will be reckoned at Rs. 32; the 
amount of fee certified as paid to the res- 
pondent’s Counsel, Any other or subse- 
quent eostsin connection with this appeal 
will abide the result of the appeal. 


A. Order accordingly. 


ALLAHABAD HIGH COURT. 
SECOND Oivin Appgat No. 245 oF 1926, 
February 1, 1929. 

Present :-—Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 

RAM GHARAN AND anoTsEs—DegrgenpantTs 
—A PPRLLANTS 
VETSUS 
Pandit TULSHI RAM AND ANOTHER 
-—PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXII, r. 9 
-Suit for cancellation of deed of gift—Abatement— 
Subsequent suit for possession, whether barred—De- 
claratory suit and possessory suit—Separate causes of 


, action 
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A instituted a suit for cancellation of a deed of gift 
` alleged to have been executed by him. He died and 
the suit abated. The alleged donee somehow obtained 
possession and a person claiming under A's will, 
instituted a suit for recovery of possession of the 


property. The defendant contended that the suit: 
pia barred under O. XXII, r. 9, Oivil Procedure 
ode: 


Held, that the suit was not barred by O.. XXII, r. 
9 inasmuch as the causes of aean for the two suits 
were not the same [p. 564, col. 1.] 

Second appeal from a decree of the Dis- 
trict Judge, Oawnpore, dated the 2nd of 
November, 1925, confirming that ‘of the 
Second Subordinate udge, Cawnpore, dated 
the 29th of April, 1925, 


Dr. K. N. Katju, for 
lants. 

Messrs. B. E. O'Conor and N, P. Asthana, 
for the Respondents. 


JUDGMENT. 

Mukerji, J.—The first two defendants 
ix the suit are the appellants in this second 
appeal.. 

One Durga Prasad died possessed of cer- 
tain properties moveable and immoveable, 
One of his houses is the bone of contention 
in this litigation. Durga Prasad died in 
June, 1921. Before his déath on 2nd of 
April, 1920, he executed a will which was 
subsequently registered on 5th of May, 1920. 
By this will he bequeathed. his entire pro- 
perty infavour of his cousin the defend- 
: ant No. 3 Mu:ammat Sunder Kuar. 
- his life-time Durga -Prasad brought a suit 

on 24th of August, 1920, to obtain the can- 
cellation of a deed of gift alleged to have 
been executed by himself in favour of the 
present appellants Ram Charan and Ram 
Sarup. who are brothers and are distant 
agnates of Durga. Prasad. The ground on 
which that suit was brought was that 
Durga Prasad never executed the document, 
that by threats the two defendants in the 
suit had succeeded in obtaining his thumb- 
Impression on a piecs of blank paper and 
that by some stratagem and collusion with 
the Sub-Registrar his admission to the exe- 
cution of the deed of gift had been record- 
edas made by him on 5th of May, 1920 
when he appeared before the Sub-Registrar. 
Durga Prasad having died during the pen- 
dency of the suit and his legal Tepresenta- 
tive not having been brought on the record, 
the suit was declared to have abated. 
Sunder Kuar sold the property in suit.to 
the plaintiff and the plaintiff instituted the 
suit out of Which this appeal has arisen 
for recovery of.possession. 

` The defence in the suit was that Durga 


the | Appel- 


Prasad did execute € a valid giftin favour of. 


“BAM OHARAN V, TULSBI RAM.‘ 


In 


565 


the defendants and put then in possessionf 
The defendants challenged the validity of 
the vill set up by the plaintiff in favour o' 
Sunder Kuar. 

The learned District Judge found that 
the will was good and the gift was never 
executed by Durga Prasad. ; 

In this Court it has been contended that 


“on tre death of Durga Prasad, his suit for 


the cancellation of the will having abated, 
a second suit, namely, the present suit out 
of which this appeal has arisen was not 
maintainable, in view of the enactment 
contained in the Civil Procedure Code, O. 
KAI, vr. 9. Order XXII, r. 9 of the Civil Pro- 
cedure Code lays down as follows: 

“Where a suit abates or is dismissed 
undar this Order, no fresh suit shall 
be brought on the same cause of action.” 

Tae question that is before us, therefore, 
is “whether sthe present suit has been 
brcught on the same cause of action as the 
earlier suit brought by Durga Prasad.” 

It must be assumed that the present sult 
is by a person who represents Durga Prasad. 
The earlier suit was brought to: obtain the 
cancellation of the alleged deed of gift 
and the suit was in the nature of a declara- 
toryone. Itis true that the defendants in 
the earlier suit did plead that they were in 
posesssion and had been put in possession 
by virtue of thedeed of gift by Durga 
Prasad himself. The question of possession 
has rot been gone into in the present case. 
It having been held, in the present litiga- 
tion. that Durga Prasad never executed the 
document and never meant to execute it, 
it must be assumed-as a corollary that 
Durga Prasad never put the appellants into 
poss3ssion inorder to give effect to the 
will. It follows that the defendant-ap- 
pellents obtained possession in spite of 
Durga Prasad’s attempt to obtain a declara- 
tion that the deed of gift-was not binding 
onh:m or his estate. It further follows 
that the defendants obtained possession i 
either in the teeth of Durga Prasad’s opposi- 
tiou or on his death.” The question then 
would be whether the fact that the defend- 
ants obtained possession would alter the 
original cause of action or whether it 
shou.d be taken thatthe causes of action 
for the two suits are one and the same. 

In order. to see whether the causes of 
action in the two suits are one and the 
same, we must certainly see whether the 
cause of. action is substantially the same, 
A mere change in the relief will not alter 
the cecision of the Oourt. Where,- how- 
ever, , the; former. suit is- one. for - pure 


oe an 4 J 
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de@iaraition and the second suit is for 
_ possession, I am of opinion, it must be teken 
. that the two causes of action are differant. 
“Ifthe defendants (the appellants) had not 
taken possession, the fact that the eaclier 
suit was declared to have abated would 
not have made any difference. It wceuld 
not. have been necessary either for Surder 


Kuar or for her transferee to bring the - 


present suit, which is for possession. It 
is clear, therefore, that the declaration -hat 
the ‘earlier suit abated would not. Lave 
made the present suit at all necessary. The 
cause of action, therefore, for the present 
suit is materially different from the cause 
of ‘action for the earlier suit, 

For these reasons I would dismiss the 
appeal, l ` 

Niamatullah, J.—I agree with my 
learned colleague in the order dismissing 
the appeal and would add a few words in 
support of the conclusion arrived s by 
him. Order XXIf, r. 9of the Qivil ?ro- 
cedure Code cannot bar the plaintiffs’ action 
unless their cause of action for the present 
suit is identical in whole or in part with 
the cause of action in the earlier suit. The 
expression ‘“‘cause of action’ has been 
defined to mean ‘‘ every fact which it would 
be necessary for the plaintiff to provs if 
traversed in order to support his rigat to 
the judgment of the Court.” Salima Bibi 
v. Sheik Muhammad (1). All that the 
plaintiff bas to establish in the present zase 
is the ownership of Durga Prasac in 
respect of the house in dispute, the will 
jn favour of defendant No. 3 and the 
defendants’ wrongful possession of the 
house in dispute. Unless the gift relied on 
by defendants Nos, 1 and 2is an instru- 
ment of avoidable character, it is not 
necessary for the plaintiff to have it set cside 
before establishing the title of Durga Prasad 
and of the defendant No. 3in respect o the 
house in question. It has been held ina 
Jong string ofcases that an instrument 
which i8 inoperative from its inception 


confers no title upon the transferee there- ` 


under and need not beset aside bv the 
alleged executant of such instrument. 
The latter can treatitasa nullity and a 
waste paper and can always asser: his 
ownership. See, for instance, Petherpermal 
Chetiy v, Muniandy Servar (2) and Jaguirdeo 
Singh v. Phuljhari (3). Having regard to 

(1) 18 A. 131; A. W. N. (1896) 2. 

(2) 35 O. 551 at p. 557; 10 Bom. L. R. 590; 12 O. W. 


‘N. 562; 5 A. L. J. 290;7 O.L J.528; 14 Bur. L. R. 
108; 35 I. A. 98; 18 M. L. 277; 4 M. L., T.12; 4 L B.R. 


v66 (P O) 
(3) 30 A, 375; 5 A. L, J. 421; A. W, N. (1908) 256, 
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the finding arrived at by the learned Dis- 


trict Judge to the effect that Durga Prasad 
never intended toconvey the house in dis- 
pute to the defendants Nos. 1 and 2, that he 
never intended to execute a deed of gift and 
that he was unaware of the contents of. the 
ceed of gift signed by him and now relied on 
by the defendants Nos. l and 2, it is clear 
to my mind that no conveyance of title was 
made by the alleged gift in favour of 
defendants Nos.land2. A gift has be n 
defined by s. 122 of the Transfer of Property 
Actin these terms: 

“Gift? is the transfer of certain existing 
moveable or immoveable property made 
voluntarily and without, consideration, by 
one person, called the donor, to another, 
called the donee, and accepted by or on 
behalf of the donee.” 

In view of the finding of the learned 
District Judge already referred to it cannot 
be said that Durga Prasad voluntarily 
transferred or even intended to transfer 
the house to defendants Nos. land 2. The 
alleged transaction, therefore, was not a 
gift and the so-called instrument of gift 
was inoperative from its inception and, 
therefore, it was not incumbent on Durga 
Prasad to institute a suit to obtain can- 
cellation thereof within three years provid- 
ed for by Art.91 of the Limitation Act. 
It was optional with him to institute a sult 
under s. 39 of the Specific Relief Act to 
obtain a declaration of the invalidity and 
the inoperative character of the deed of 
gift if he so desired andif he apprehended 
that if left unchallenged, it might pre- 
judice his interests. Such was the character 
of the earlier suit which abated. If Durga 
Prasad had subsequently instituted a suit 
of the same character and for the same 
relief, the contention that such second suit 
was barred by the provisions of O. XXII, 
T. 9 would probably have been well- found- 
ed. The suit out of which the present 
appeal has arisen is based ona different 
cause of actionand has a different object 
in view. The immediate desire of the 
plaintiff is to obtain possession of the house 
which is wrongfully withheld by, the 
defendant who, as already shown, has no 
title whatever. In other words, ‘the scope 
of the present suitis to obtain possession 
from a rank trespasser. No reference to 
the deed of gift was necessary in the 
plaint as part of the plaintiffs’ cause of 
action. It has probably been made to 
anticipate the defence likely to be raised 
on behalf of defendants Nos. 1 and 
Even if it were not go, it should be regard- 
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aside the decrees: of both the Subordinate: 

Courts and dismiss the plaintiffs’ suit with 

costs of all the Courts. a 
A. | Appeal allowed, . 


T naanin anan nagan nah aatananaai 
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ALLAHABAD HIGH COURT. . 
Seconp Orvin APPEAL No. 1344 or 1927. ` 
l February 26, 1929. 
Present:--Mr, Justice Ashworth. _ 
HAR GOBIND AND anotaea-——PLAINTIFFS 
—APPELLANTS 
Versus 
GITAM AND OTHRHS —DEFENDANTS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. I11L—-ExX. 


parte decrees, how far res judicata—Person litigat- 
ing on behalf of others remaining ex parte—Latier, 
whether bound by decree. 

In applying the doctrine of res judicata to ex 
parte decrees if has to be seen whether, on ex- 


amination of all the materials properly admissible, . 


it clearly appears that the party in’ allowing judg- 
ment to go against him by default must have 
intended to submit not only tothe order contained 
therein but alsoto a determination of some ques- 
tion of fact or law which was to conclude him. [p. 
~ 567, col. 2.] l 

The plaintiffs instituted a suit against three persons 
for possession of property on the basis of title. 
The defendants did not appear and the suit was 
decreed ex parte. The plaintiffs, thereafter institut- 
ed a suit against the same three defendanis and their 
brothers who were minors at the time of the pre- 
vious sult for possession on the basis cf the same 
title. The minors contested : 

Held, that the decision in the previous suit, 
though ex parte, operated as res judicnta as the 
defendants in the previous suit must be held to 
have been litigating on behalf of their minor 
brothers also. [ibid.] 

Lingangowda v. Basangowda (1), referred to. 

Sscond appeal from a decree of the 
Officiating Additional District Judge, Agra, 
dated the 4th of May, 1327. 

Mr. Baleshwari Prasad, for the Appel- 
lants. 4 ' 

Mr, N. P. Asthana, (for whom Mr. Kedar 
Nath Sinha), for the Respondents, 


JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff. 
appellant against the defendants for pəs- 
session ofa certain plot of land. The suit 
was against five defendants. The first three 
defendants did not contest the suit. There 
had been a previous suit for possession of 
exactly the same plot against the first three 


ber, 1918. . That suit waa No. 5ibof 1918. 
At the time when that suit was decided the 
defendants Nos. 4 and 5 of the present suit 
were minors, .They are the-brothers: of 


è 
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Bahore Singh and Zalim Zingh defendants . 


Nos. 2 and 3 and the nephews of Sitaram 


‘defendant No, 1 all of which three defend- 


ants were parties in the former sulit. 

The trial Court gave a decree holding 
that the plaintiff's claim was proved under 
the rule ofres judicata. The lower Appel- 


late Court rejected this finding on the 


ground that defendants Nos. 4 and 5 were 
minors, and no parties to theformer suit. 
In. this appeal :it is contended that the 
first three defendants in the former suit were 
litigating bona fide not only for themselves 
butfor the two defendants Nos. 4 and 5, and 
Expl. VI of s. ll ofthe Oivil Procedure Code 
‘is invoked. For the respondent this is not 
denied, but itis stated that the former sult 
was decided: ex parte, and so cannot operate 
as res judicata against the defendants Nos. 
4 and 5. I understand this to mean that 
inasmuch as the defendants Nos. 1 to 3did 
not appear to contest the former suit it 
cannot be said that they litigated bona jide 
on behalf of the minors.. TEN 
The respondent's Counsel was no doubt 
wise in accepting the position that a decree 
may be binding on persons who were not 
actually made parties to that decree if that 
decree was against persons who were litigat- 
ing not only for themselves but also for 
other parties. The decision of their Lord- 


. ships of the Privy Council in Lingangowda 


v. Basangowda (1) is clear. As regards . the 


question whether it makes any difference || 


whether the former suit was obtained ex 
parte or not, I would.remark that no dis- 
tinction is made unders,l1 between an 
ex parte decree and. adecree which has 


been contested. ‘it has tobe seen whether,. . 


on examination of all the materials properly 
admissible, it clearly appears that the 
party in allowing judgment to go against 
him by default must have intended to 
submit not only to the order contained 


‘ therein butalso to a determination of some 


question of fact or law which was to con- 


` sludehim” (see Bower's res judicata, 1924,27). 


In thisecaseit is clear that the question whe- 
ther the plaintifis were entitled to possession 
in the former suit or are entitled to posses- 
sion inthe present suit can only be determin- 
ed after a finding as to their title. The 
plaintiffs set up their. title inthe former 
suit in the same language and on the same 


grounds as in this suit. The defendants 
defendants decided on the 12th of Dacam- ` 


(1) 101 Ind. Cas. 44; 25 A. L.J. 319; 52 M.L, J. 
479: A. L R. 1927 P. O. 56; 4 O. W.N. 424; (1927) 
M. W. N. 35281 C. W. N. 570; 29 Bom. L. R. 848; 
95 L. W. 789; 45 O. L. J. 504; 8 P. L. T. 462; 51 B, 
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Nos. 1t0 8 must in the ordinary ‘course of 


events have resisted that suit if they 
thought that they could do so. on the 


merits. Their failure todo so binds them - 


and binds the defendants Nos. 3 and4 who 
were equally interested with .defendants 
Nos, 1 to 3 in the former suit. It is reason- 
able to. suppose that the elder brothers of 
two minors who have identical interest 


with the minors will adequately represent - 


. them in a suit asking for a declaration as 
to the title of other people in property 
to which the minors must havea title if 
the defendants have atitleand in which 
the minors can have nointerest if the ac- 
tual defendants have no interest. 

For the above reasons, I accept this 
appeal. It is allowed with costs and the 
decree of the trial-Court is restored. The. 
appellants will get their costs in the lower 
Appellate Court and in this. 


A, Appeal allowed, 


meper 4 
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ALLAHABAD HIGH COURT. 
- SEconp O1van APPRAL No. 1099 oF 1927, 
February 1, 1929. 
Present:—Mr. Justice Ashworth. 
JAI NANDAN TEWARI—DEFENDANT 


—APPELLANT 


versus 
UMRAO KOERI anp ANOTHER~—PLAINTIFESi 


— RESPONDENTS. 
` Practice~-Pleadings—Suit on mortgage—Admission 
vof different mortgage by defendant—-Deeree on basis 
of admitted mortgage, legality of—Adverse POSSESSION —— 
Mortgagor and mortgagee—Disability of mortgagee 
to set up adverse possession against mortgagor without 
‘surrendering possession. 

A Oourt is entitled to allow the plaintiff to sue on 
mortgages admitted by the defendant even though 
his plaint set forth mortgages different in number 
and in other respects. [p. 568, col. 2.] 

Sahdeo Ojha v. Lachmina Kuar (1), distinguished. 

A mortgagee cannot deny the title of his mortgagor 
and setup adverse possession unless he actually 
leaves the holding and re-enters undera different 
status. [p. 569, col. 1.] 

An agreement between a mortgagee and the 
zemindar that the zemindar should accept the mort- 
gages asthe tenant-in-chief will not, therefore, 
render the mortgagee’s possession. adverse to the 
mortgagor. [p. 568, col, 2; p. 569, col. 1.] 
` Second appeal from a decree of the Sub- 
ordinate Judge, Ghazipur, dated the 3156 of 
Maréh, 1927. 

Mr. A. P. Pandey, for the Appellant, 


Messrs U 5. Bajpai and Maharaj Narain 
Misra, for the Respondents. 


JUDGMENT.-—These two appeals 
arise out of two redemption suits - between 
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the same parties. The suits were dismissed 
by the trial Court on the ground that the 


plaintiffs bad not proved the two mortgages 


setup. Thelower Appellate Oourt decreed 
the suit on the ground that although the 
two mortgages set ip were not proved, the 
defendant admitted thatthe whole property 
was mortgaged under 12, and not two 
moritgage-deeds of approximately the same 
date. The mortgagee now appeals sub- 
stantially on the ground that the plaintiffs 
were not entitled to succeed on different 
mortgages to those set up by them. l 

There was also a question in the lower 
Courts of the inability of the plaintiffs to 
prove that they were -the successors-in-in- 
terest of the original mortgagors. The 
lower Appellate Court found that one of 
them was a successor-in-interest of -one of 


t 


the mortgagors, and this finding of fact : 


cannot be impugned in second appeal as 
admitted by the appellant's Counsel. 
The only question that arises is whether, 


when inthe case of usufructuary mortgage - 


a plaintiff sues on the allegation that the 
property was mortgaged under two mor- 
gagesof which he gives the terms from 
hearsay and the defendant-mortgagese 
admits that he holds the property as mort- 
gagee but under 12 mortgages, the Oourt 
in entitled to allow the plaintiff to succeed 


“upon the admission of the defendant. I 


Ne 


have been shown certain decisions, e. g., 
Sahdeo Ojha v. Lachmina Kuar (1) to the 
effect that where.a plaintiff sues: on a 
certain mortgage in respect of the land, 
the admission by the defendant of a differ- 
ent mortgage will not entitle the plaintiff 
to succeed. But in these cases what the 
plaintiffs attempted to sue on was an origin- 
al mortgage: What the defendant admitted 
were subsequent mortgages. ‘These cases 
have no bearing on a case like this where 
the admission of the defendant is as to-the 
original mortgage. I hold that a Courtis 
entitled to allow the plaintiff to’ sue on 


mortgages admitted by the defendant even ` 


though his plaint set forth mortgages differ- 
ent in number and in other respects. An- 
other question that was pleaded half-hearted- 
ly by the appellant’s Oounsel was that the 
status of the mortgagees had changed from 
that of mortgagees to that of absolute 
owners by reasonof acompromise between 
the zemindar as paramount owner and the 
mortgagees. What is mortgaged in these 


~~ 


suits are plots forming tenancy holding.. 


The zemindar sued the mortgagees to 


~ (1) 84 Ind, Cas, 207; 14 A. L. J. 615. 


* 


119 1. 0, 1929 


Yecover possession on the ground that their 
mortgagors had left the village. ° ‘The mort- 
gagees compromised, and it. was agrsed that 
the zamindar should accept the mortgagees 
as tenants-in-chief. ‘It is well established 
that a mortgagee cannot deny the title of 
his mortgagor and set up adverse possession 
unless he actually leaves the holding and 
re-entersunder a different status. 


For the above reasons, I dismiss these. 


appeals with costs. 
A. A dai Naat 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL Apprat No, 413 oF 1926. 
February 1, 1929. _ 
_ Present:—Mr, Justice Banerji and 
Mr. Justice King, 
RAGHUBAR DAYAL alias BHURE LAL 
“— PLAINTIPE— APPELLANT 
tCTSUS 
PURAN SINGH —Darenpaxt— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XVII, r. 8-— 
Plaintiff asking for adjowrnment—Adjournment 
refused—Pleader refusing to examine witnesses— 
Judgment on merits dismissing suit-—-Or der of dismissal, 
whether appealable, 

When a case was called for hearing, ihe plaintif 8 
pleader appeared and applied for an adjcurnment. 
The application was rejected and the pleader declined 
to examine even the witnesses who were in attendance. 
The Judge dismissed the suit writing a judgment on 
the merits. The plaintiff appealed butthe appeal was 
dismissed by the lower Appellate Court on the ground 
that no appeal lay: 

Held, that the dismissal was one on the merits and 
not one fordefault and the decree was appealable. 

"Gaura Bibi v. Ghasitya (1), followed. 

Second appeal from a decree of the 
Additional Subordinate Judge, of Stawah, 
dated the 28th of November, 1925, con- 
firming that of the Munsif, of Etawah, ‘dated 
the 26th February, 1925. 

FAOTS are stated in the head-note. 

Mr. Baleshwari Prasad, for the Appel- 
lant. 

Mr. G. Agarwala, for the Respondent. 


JUDGMENT,—This is a plaintiff's 
appeal. The only point for consideration 
in this appeal is whether the order passed 
by the learned Munsif on the 26th of 
February, 1925, dismissing the suit was 
an order of dismissal for default. The 
order on the face of it, shows that it was 
nota dismissal for default. The learned 
Judge of the lower Appellate Court States 
in the judgment as follows;~ 


. RAM KUMAR MOHAN LAL V. EMPEROR, 


569 


“No doubt the Court below was a littl 
wrong in writing the judgment on merits.’ 

This also seems to indicate to us that the 
lower Appellate Court did not treat the 
order as an order dismissing the plaintiff's 
suit for default. The dismissal was on 
the merits, and, therefore, an appeal lay 
against the decree of the Munsif. We are 
of opinion that the Oourt below was not 
right in holding that no appeal lay. The 
same view was taken on a similar order in 
the case of Gaura Bibi v. Ghasitya (1). 

We allow the appeal, set aside the decree 
of the lower Appellate Court, and remand 
the case under O, XLI, r. 28, ‘to that Court. 
Costs here and hitherto will abide the 
result. . 

A. Appeal allowed; 

Case remanded, 

(1) 13 Ind. Gas, 603; 34 A. 123; 8 A. L. J. 1265. 





ALLAHABAD HIGH COURT. 
MisceLLaNgous Cass No. 957 oF 1928. 
February 15, 1929, | 
Present:—-Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 
RAM KUMAR MOHAN LAL oF 
AGRA—APPLIOANT 
VETSUS ; 
EMPERROR—OvvosiTs-Parry. 

Income Tax Act (XI ef 1922), s. 27—Fatlure to make 
return—Best judgment assessment—A cecount books filed 
in Court—Sufficient cause’— Failure to produce copy 
of application for return of books, effect of. 

An assessee applied for cancellation of an assess- 
ment under s, 27 of the Income Tax Act pleading 
that he was prevented from making a return as his 
books of account were produced in a criminal case. 
This case was decided in October 1927 and the 
best judgment assessment was made in 1928. The 
assessea was asked to produce a copy of the applica- 
tion that he said he had made for return of the books. 
He had over a month’s time to produce this but 
could not produce a copy and the Income-Tax Officer 
refused to review the case: 

Held, that, in the circumstances of the case, the 
assesse2 was not prevented by sufficient cause "from 
making a return of his income within the meaning 
ofs. 27 of the Income Tax Act and the order of the 
Income Tax Officer was perfectly justified. [p. 570, 
col. 1.1 

Mr. Hazari Lal Kapoor, for the Applic- 
ant. 

Mr, U. S. Bajpai, for the Orown. 


JUDGMENT. —This is a reference by 
the learned Oommissioner of Income-Tax for 
an answer ou the question, ‘‘whether in the 
circumstances of the case, the assesses was 
prevented by sufficient cause from making 
a return of his income within- the meaning 
of s. 27 of the Income-tax Act?” - 
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The facts of the case are given in the 
‘statement of the case’. The case is a very 
simple one. There was an assessment of in- 
ecome-tax to the best of the judgment, on 
25th January, 1928, The assessees applied 
for concellation of the assessment under 
8. 27 of the Income-tax Act. The assess- 
ment could be cancelled provided the as- 
sessees could prove that they were prevented 


by sufficient cause from making the return 


required by s. 22 of the Income-tax Act, 
In this particular case it is said that there 
was a criminal case pending and the books 
of account had been produced in that case, 
The criminal case was disposed of in Octo- 
ber 1927 and the best judgment assessment 
was made on 25th danuary, 1928. The 
representative of the. assessees’ firm, who 
appeared before the Income-tax Officer, 
was asked to produce a copy of the appli- 
cation that he said be had made for return 
of the books. He had over one month’s 
timeto do this, but could not produce a 
copy In the circumstances, the lncome- 
tax Officer refused to review hisorder. We 
think that he was perfectly justified. 


Our answer to the question is in the ne- 


gative.. . 

We certify that the Government Ad- 
vocate is entitled to a fee of Rs. 100. 
He may file his certificate within the month 
allowed under the rules. 

A. Reference answered in the negative, . 


m 


ALLAHABAD HIGH COURT. 
ORIMINAL Rererenon No. 283 or 1929. 
June 5, 1929. ; 
Present:—Mr. Justice Young. 
MANSA SINGH—Accusgp—APPLICANT 
' persus 
EMPEROR— Opposite PARTY. 
Motor Vehicles Act (VIII of 1914), $. 1L—U. P. Gov- 


ernment Motor Vehicles Rules, r. 82—If any person: . 


is injured’, whether governs whole. clause—Motorist, 
whether bound to report accident to Police Station 
when no one is injured. 

Under r. 32 of the Rules framed by the U. P. Gov- 
ernment under s. 14 of the Motor Vehicles Act, the 
person incharge of a motor vehicle is undera duty 
to report an accident tothe nearest Police Station 
only ifany person is injured by-the accident. The 
“words “ifany person is injured’ in the said rule 
govern the whole of the clause and not merely ‘the 
first part of it. ; 

Oriminal reference made by the Sessions 


Judge, Cawnpore, dated the 18th of April, 
1929... 
The Assistant Government Advocate (Dr. 
_M. Waliullah), for the Crown, © 
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JUDGMENT. —In this case the only 
question for the decision of this Oourt is 
the proper construction tobe put on r. 32 
of the Rules framed by the U.P. Govern- 
ment under the Motor Vehicles Act of 1914, 
The Rule runs as follows:—‘On the 
occurrence of any accident the driver and 
the person in charge of any motor vehicle 
concerned in the accident shall, if any 


. person is injured, render to such person all 
such assistance as may bs reasonably 


necessary, and shall, if there be no police 


officer’ present, report tha accident with- 


out delay at the nearest police station.” 
There are two possible constructions of 
this Rule, neither of which would offend 
against , the rules of construction or of | 
grammer, The firstis thatthe words “if 
any person is injured” govern the whole 
of the rest of the clause. The other con- 
struction possible is that onthe occurrence 
ofany accident, if there is no police officer 
present, the driver or person in charge of 
the motor vehicle shall report the accident 
without delay at the nearest police station. ` 
In my Opinion, the firat construction is the 
correct one. I think the words “if any 
person is injured” govern the whole of the 


clause. . I agree with the learned Magis- 


trate that the second construction he ¿puts 
upon the clause is a possible one, but 
where there are two possible constructions, 
it is the duty of the Court to use the 
common sense construction. I think that 
this Rule was made in order to provide 
for cases where people are injured, and 
that the other construction would put an . 
impossible burden upon the motoring - 

public, and incidentally have the effect of 
putting upon the High Court some time 
er other the duty of defining -or limiting 
the use of the word “accident”, otherwise, 
if the second construction is placed upon 
this Rule, any motorist or any person in 
charge of a motor vehicle would be under 
the danger of fine if he did not report to 
the Police any one of the hundred various , 
things of ‘no importance which might 
happen to him, but which might very well 
be defined as an accident. , I accept the 
Reference and set aside the conviction 
and fine. The fine, if paid, shall be re- 


funded. Ss l 
A. < Conviction set aside. 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No, 264 or 1929. 
June 5, 1929. 
Present:—Mr. Justice Young, 
RAM RUP BHAR—— APPLICANT 
VETSUS 
EMPEROR—OPProsITE PARTY. 


Criminal Procedure Code {Act V of 1898 ) s.110— 


Security proceedings—Notice alleging actual commis- 
sion of offences—Preventive action, legality of 
—Bad reputation in vicinity, want of suficient means, 
mere suspicion of having committed offences, whether 
suficient grounds for taking security. 

A man whois by habit a robber may be bound 
over under s. 110, Criminal Procedure Code,, solong 
as heis not charged with any definite act of robbery. 
But when itis said that he habitually commits rob- 
bery there isa definite allegation ofan offence and 
he cannot be bound over under the preventive sec- 
tions. 

Ram Prasad v. Emperor (1), followed. | 4 

Budhanv. Emperor (2), distinguished. 

A notice under 8,110, Oriminal Procedure Code, 
stating that the accused possesses a bad reputation in 
the vicinity of his village, that he has only a nomi- 
nal means of livelihood and that he has been suspected 
of having committed burglaries is nota proper notice 
inasmuch as the grounds stated are not sufficient 
grounds for taking action under s. 110, Criminal Pro- 
cedure Oode. 7 R 

Inta case under s. 112 ofthe Oriminal Procedure 
Code evidence cannot be led under s. 110 that an ac- 
cused person has been suspected of committing such 
and suck offences. 

Emperor v. Kurwa (3%, followed. 


Criminal Revision from an order of the 


Sessions Judge, Ghazipur, dated the 6th 
of March, 1929. l 

Mr. L. M, Roy, for the Applicant. 

The Assistant 
(Dr. M. Waliullah), for the Orown. 

JUDGMENT.—This isanapplicationin 
revision from the judgment of the learned 
Sessions Judge of Ghazipur, in which ‘he 


_confirmed the order against one Ramrup. 


Bhar under s.- 110 of the Code of Criminal 
Procedure. Originally four msn were 
charged under s. 110 before the Magistrate. 
The Magistrate acquitted one of the four. 
The learned Sessions Judge acquitted 


two more, and confirmed the sentence only’ 


as regards Ramrup Bhar. There are many 
difficult points in this case, but I think 
that the application must be allowed ona 
preliminary point, The notice under s. 110 
‘charges the four accused with:— “that they 
formed one gang and have been habitually 
comitting theft and burglaries since 1927”. 
This ground is clearly bad. In a decision 
of this High Court reported as Ram Prasad 
v. Emperor (1). Mr. 
down that where “a man may be by habit a 
robber and so- long as he is not charged 


(1) 86 Ind. Cas. 283; 23 A. L. J. 18; L, R. 6A.45 Or; 
A. T. R. 1925 All, 250; 26 Cr. L. J, 746, 
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Justico Mukerji laid it- 


571 


witk a definite act of robbery, he may be 
bound over under s. 110 of the Criminal 
Procedure Code. But when it is said that 
he, along with several others, habitually 
commits robbery; the man becomes at once 
a msmber.of the gang of decoits and, 


` therafore, commits a definite and specific 


offence punishable under s. 400 of the 
Indian Penal’ Code and canndt be bound 
over under the preventive section.” The 
learned Assistant Government Advocate has 
drawn. my attention to the case of Budhan v. 
Emperor(2) which is a Bench case. Butin my 
opinion, the decision in this case in no way 
overrules Mr. Justice Mukerji’s decision 
in the earlier case on ths particular point on 
which Iam deciding this application. In 
this case the particular charge that I have 
alluded to is a definite and specific offence 
pun:shable under s. 401 of the Indian 
Penal Code and, therefore, it seems to me 
to ba clear that the’ preventive sections of 
the Code cannot be used in this 
particularcase. The second ground inthe 
notice is that: — “you (the four men) possess 
a bad reputation in . the vicinity of your 
villege.” That is not a proper notice 
under s. 110 and cannot be said to be the 
basis .of an order under this preventive 
section. Ground No. 3 says:— “Have only 
a nominal means of livelihood except the 
proceeds of theft and burglary.” This 
again isnot a proper ‘notice under s. 110. 
Groand No. 4 is:—.“Have been strongly 
suspected to have committed-the following 
burglaries.” This toocannot be the ground 
of proceedings under s. 110. In the case 
of Emperor v. Kurwa (3) it has been held 
by a Bench of this Court that “ina case 
under s. 112 of the Oriminal Procedure 
Code, evidence cannot be led under s. 110 
that an accused person has been suspected 
of committing such and such offences,” 
There is nothing, therefore, in .the notice 
which can possibly, in my opinion, be the 
basis of proceedings under s, 110. 

Several othér points have beentaken before 
me, but, taking the view which Ido of the 
notice, itis unnecessary to discuss them. 
The application must be granted and the ` 
order passed set aside, 


ee Application granted. 


(2) 88 Ind. Cas. 362; 23 A. L. J.507;L. R. 6 A. 129 
Or.; £6 Or. L. J. 1180; A. I. R. 1925 All.694; 47 A. 733. 

(3) 113 Ind. Cas, 282; 26 A. L. J. 519: L.R.9A.75 
Or; A. I R, 1928 All. 357; 30 Or. L. J. 122, 


4 


aa 


572 


ALLAHABAD HIGH COURT. 
OBIMINAL Revision No. 129 oF 1928. 
May 22, 1928. 

Present:—Mr. Justice Boys and 

Mr. Justice Banerji. 
KING EMPEROR—AppLioant 
= versus 
MOTHA—Obpposrrs-P arty. 

Whipping Act (IV of 1909), ss. 4, 5—Rape— 
Juvenile offender—Sentence of whipping alone— Power 
to enhance sentence to one of amprisonment—Ss, 4 and 
5, interpretation of—Finding of trial Court that ofen- 
T ka under sixteen, whether binding on Appellate 

OUT Tt. 

Under ss. 4 and 5 of the Whipping Act, 1909, a sen- 
tence ofimprisonmentcan be inflicted as well as 
whipping in the case of a juvenile. [p. 574, col. 1.] 

A sentence of whipping passed in the case of a 
juvenile in a rape case may, therefore, be enhanced 
on appeal by inflicting a sentence of imprisonment. 
Ip. 573, col. 1 

A sentence ofimprisonment may. be inflicted in 
such a case even though the sentence of whipping 
passed by thetrial Court has been' carried out. [p. 
578, col. 2.] 

The word ‘Court’ in the Explanation tos, 5 of the 
Whipping Act includes the Appellate Court and a 
finding of the trial Court that an offender is under 
sixteen years is not, therefore, final binding on ‘the 
Appeliate Court. [p. 574, col. 1.] 

Criminal Revision by the Local Govern- 
ment from an order of the Sessions Judge of 
Aligarh, dated the 28th of November 1927. 

ORDER. l 

Boys and Iqbal Ahmad, JJ. 
—(February 22, 1928).—A boy, who has 
been found by the learned Additional 
Sessions Judge of Aligarh to be in 
his estimate not more than 15 years 
of age, has been convicted cf rape under 
s. 376 of the Indian Penal Code. There 
can be no question but that the offence was 
committed in the most brutal manneron a 
little pg “|, some 10 years of age. Very 
grievo..» injuries were inflicted upon her 
and ey were inflicted upon her by the 
accused when she was inthe employ of the 
accused's father and he, therefore, was to 
some extent in atrusted position. The 
learned Judge thought that the boy's age 
precluded the desirability of. sending him 
to jail. He could have, however, sentenced 
him to imprisonment andthen sent him to 
‘areformatory:school. His reason for con- 
sidering it undesirable tosend him to a 


reformatory school, he expresses as follows: © 


“The question of sending him to reformatory 
school is also undesirable because he is 
the son of an agriculturist and he will learn 
more by ploughing in his field than by 
remaining in any reformatory school”. The 
reason appears tous wholly inadequate, 
It might just as well be said that the son of 
any other man employed out of doors or 
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indeed, the son of many types of artizan 
would get more good by learning his father’s 
trade than he would by going toa refor- 
matory school. The learned Judge, having 
rejected the idea of imprisonment and the 
idea of a reformatory school, then con- 
sidered whether the boyshould be whipped. 


In the Oivil Surgeon's view the boy could 


not undergo whipping in the ordinary way, 
so he was ordered to receive a caning in jail 
of 20 blows onhis hand. The learned 
Judge also remarks: “No doubt the girl has 
suffered much and the learned Counsel who 
appeared forthe accused was good enough 
to tell the accused's father to pay Rs. 30 to 
the girl's father and the money has been 


-paid in my presence to the girl’s father.” 


Here again the learned Judge does not 
appear to have exercised a well balanced 
judgment. The fact that the accused's 
father was willing to pay Rs. 30 to the girl's 
father is absolutely noreason whatsoever 
for letting off the guilty son lightly. Nei- 
ther would the accused be a sufferer by 
such a procedure nor would the girl 
benefit. 

The sentence of caning has no doubt be- 
fore now been carried out, 

The Local Government being dissatisfied 
with the punishment inflicted in this case 
has considered it desirable to apply on the . 
Revisional Side of this Oourt asking that 
the sentence ‘be enhanced, on the grounds 
(1) that the sentence passed on the accused 
is inadequate and (z) that a sentence of 
eee is imperative under the 
aw. 

The learned Judge before whom this 
application was presented appears to have 
been in some doubt. He remarked that 
the sentence was not illegal and a sentence 
of whipping in lieuof imprisonment was in 
the case of a juvenile a legal sentence. He 
however directed that the case should be. 
put up before a Bench of two Judges to 
decide whether notice should issue under 
the circumstances particularly in re- 
ference to “the accused's physical 
growth,” 

However as the case has been referred 
to us we have to consider whether notice 
should issue. In viewof the gravity of the 
offence we have no hesitation in saying 
that notice shouldissue, We have had to 
consider -the law bearing on the point and 
as we have had to consider*it with some 
care it is desirable to put on record the 
result for the assistance, if it be such 
assistance of the Bench before whom the 
case may come. 
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We agree that, : though thes Judge may 
have not acted wisely, the sentence was not 
an illegal sentence. The boy was a juvenile 
and assach s. dof the Whipping Act would 
be applicable. We had thento consider 
what order could be passed by this Court if 
we decide to issue notice, for it was clearly 
futile to issue noticeifthe Court was to 
arrive at the decision that nothing could be 
done. The first question for determina- 
tion is whether a sentence of imprisonment 
can be inflicted as well as whipping in the 
case of a juvenile. Section 4 of the present 
Whipping Act (Act IV of 1909) says clearly 
that ‘whoever commits rape may be punish- 
ed with whipping in lieu oforin addition 
to any other punishment.” So far then a 
juvenile could clearly be sentenced both to 
imprisonment and whipping. Section ;9 
says that any juvenile offender wno com- 
mits any offence (e.g, rape) under the Indi- 
an Penal Code except certain offences may 
be punished with whipping in lieu of any 
other punishment. It may be suggested 
that if ajuvenile comes within the terms 
“whoever” in s. 4, then in this particular 
case, S. 5 would be asurplusage. On this 
the argument may be founded that the 
combined effect of ss.4and 5isthatin the 
case of a juvenile if whipping isto be in- 
flicted it can only be inflicted in lieu of im- 
prisonment, But wedo not think that this 
is a safe conclusion. In the first place 
s. 5 only in terms makes it possible to remit 
the imprisonment and does not say that 
imprisonment and whipping may not both 
be inflicted. Again in s. 4 ofthe Act of 
1:64 in the corresponding s. 4only the 
words “in addition to any other punishment” 
appeared while in the corresponding s. 5 
referring to juveniles the words appeared 
“in lieu of any other punishment,” 
Under that Actit was held and obviously 
correctly held in Reg. v. Kusa(1) thats, 4 was 
also applicable to juveniles and while they 
together with others could be punishable 
with both imprisonment and whipping, 8. 5 
gave the Court a discretion in cases of 
juveniles (not givenin the case of adults) 
not to inflict imprisonment. 

It would next appear that the Legislature 
thought it desirable to give the same dis- 
cretion in the case of adults and, therefore,in 
the new Act (Act No. IV of 1909) we find 
that the words “in lieu of or” have been in- 
serted before the words “in addition to any 
other”. This wasclearly donewith a view 
to giving a discretion to inflict’ only whip- 
ping in the case.of adults also and not with 

(1) 7 B. H. 0. R. On 
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the intention ofremoving the discretion to 
give both imprisonment and whipping in 
the case of- juveniles which had hitherto 
existed. Obviously, if the discretion had 
beer. actually definitely taken away, it would. 
not be for this Court to say that it was not 
the intention of the Legislature to take it 
away. But where thə sections certainly 
remain open to the constructionthat the 
Courts have discretion still to inflict both 
imprisonment and whipping itis material ` 
to consider what theobject of the Legislature ` 
was inserting in s, 4the words "in lieu 
gf” 

Finally, we would note that to construe 
that this discretion still remains with the 
Courts to give both punishments in the 
case of juvenilesis not necessarily to treat 
s. 5 as if it was now surplusage, for the 
scope of the two sections is wholly different. 
Section 4 only covers particular offences 
while s. 5 deals with all the offences in the 
Penal Code with the exception ofa few 
specified and also deals with other offences. 
If then the Government Advocate urges us 
to hold that the present sentence of 20 can- 
ings is inadequate that we havepower to 
enhance the sentence to imprisonment in 
addition and that, having so enhanced it, 


‘it ig open to us to consider whether the 


recourse should not ba hadto the Refor- 
matory Act by virtue of s. 8 of that Act, 
these are steps that cannot be taken 
without notice to the accused. We 
have only noted such points as we have had 
to consider for the assistance possibly of a 
Benck that may hear ths caseafter notice 
has issued, , 
Let notice go to the accused. 


The Government Advocate (Mr. U. §, 
Bajpai), for the Crown. 
Mr. Panna Lal, for the Opposite Party. 


JUDGMENT,— In this case notice was 
issued to- the opposite party to show cause 
why the sentence should not be enhanced. 
The reasons for issuing that notice and 
the desirability of a sentence of imprison- 
ment are set out in the order of this Court 
dated the 22nd of February, 1928. We 
think that tbere is no question of our power 
to inflict a sentence of imprisonment 
though thesentence of-whipping has been 
carried out. In the first place the 
whole of tha evidence on the -record 
tends io show that the accused in this case 
was not under the age of 16. The opinion 
of ths learned Judge as he has expressed 
it can hardly be construed asa finding, 
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Even if it be regarded asa finding, the. October, 1927, obtained a certificate from 


next question that arises is whether that 
finding is final or whether the “Court” re- 
ferred to includes the Appellate Court. We 
can find no reason for holding that the use 
of the word “Court” excludes the Appellate 
Court. It is a much more natural inter- 
pretation to put on the word “Court” that it 
is intended toexclude the refusal of Jail or 
other authorities to accept the finding, 
Apart altogether, however from either of 
these considerations we are alsoof opinion 
that upon a proper interpretation of ss. 4 
and 5of the Whipping Act a sentence of 
imprisonment can be inflicted and in this 


respect we accept the view of the Bench = 


that has issued the notice. 


In view of the serious and brutal nature 
of the attack we enhance the sentence on 
the accused by inflicting asentence of 18 
months’ rigorous imprisonment, The Dis- 
trict Magistrate will be informed and will 
issue a Warrant in the ordinary course. 

An Sentence enhanced. 


ALLAHABAD HIGH COURT. 
Privy Counoin Appgar. No. 40 of 1927. 
January 25, 1928. 
Present:—Sir Grimwood Mears, 


Kr., Chief Justice and Mr. Justice Dalal. 


JOTI PRASAD—PLAINTIFE— 
; ` APPELLANT T 
versus i ' 
HARKESH SINGH—DEFENDANT—. 
l RESPONDENT. 

Practice-—-Appeal to Privy Council—Failure to 
deposit costs of translation and printing—Power of 
High Court to extend time-—-Remedy of appellant-— 
Limitation and Code of Civil Procedure (Amendment) 
Act (XXVI of 1920), s. 3 (1). 

Section 3 (1) of Act No. XXVI of 1920 is imperative 
in its terms and the High Odurt has no power to 
excuse delay in payment ofthe costs of translation 
and, printing in respect. of appeals to the Privy 
Council, The appellant can, however, move the Privy 
Council in the matter. [p. 575, col. 1.] 

Application for leave to appeal to His 
Majesty in Council, 

Dr. K. N. Katju and Mr. Akhtar Husain 
Khan, for the Appellant. 

Mr. Nehal Chand, for the Respondent. 


JUDGMENT.—The applicant in this 


a Case is one Joti Prasad,and he, on the 18th 


Joti- Prasad, 


Der, 


this Court giving him leave to appeal to 
His Majesty in Council. It was his duty 
to deposit. Rs. 4,000 in cash, or Govern- 
ment securites, by January 3, 1928, ab the 
latest, It was also his -duty to deposit 
the sumof Rs. 289-7-03 being the costs of 
translation and printing, and that amount 


had also to be deposited by the 3rd of 
On or about, 


January, 1928, and not later. 
the 20th of December, 1927, Joti Prasad 
obtained a banker's draft from the Saha- 
ranpur branch of the Imperial Bank. The 
Bank made it outin the name of Chaudhri 


the face of the draft, happened to be not 
a\name but a title of .courtesy, such as 
“Munshi”, “Pandit” or “Mister”. Joti 
Prasad endorsed the draft in his proper 


endorsed the draft in favour of the Regis- 
trar. This he did onthe 22nd of Decem- 
1927. The Registrar presented the 
draft to the Allahabad branch of the Im. 
perial Bank ‘and somebcdy in that Bank 
seems to haveassumed that Chaudhri” was 
a name, and that, therefore, there was a 
discrepancy in the description of the 
payee “Chaudhri Joti Prasad” and “Joti 
Prasad” the endorser. The Allahabad 
branch sent the draft for some ,purpose 
to Saharanpur. 


by the Allahabad branch with the endorse- 
ment upon it “first payee’s endorsement 
irregular”. Eventually,on Friday, the 13th 
of January, 1928, Joti Prasad attended at 
the High Court, intending to arrange matters 
between himself, the Bank and this Court; 
but inasmuch as there was another matter 
pending, namely, the alleged failure of 
Joti Prasad to pay into Court within due 
time the costs of translation and printing, 
the Registrar stood that matter over until 
the Court had decided the point raised 
as to the non-payment of the charges for 
printing and translation. 


The matter before the Court to-day is 
the failure of Joti Prasad to pay Rs. 289.7-0 
within the time provided by “8. 8 (1) 
of Act No. XX VI of 1920. His Counsel agrees 
that the six weeks referred to in that 
section expired on the 30th of December, 
1927, but as it happened that the Oourt 
was closed on that date, and also on the 
Ist and 2nd of January, 1928, the pay- 
ment would have been within time had it 
been made onthe 3rd of January, Counsel 


on behalf of Joti Prasad states that on. 


Christmas intervened, and . 
eventually it: was returned to this Oourt’ 


“Chaudhri”, jas put upon . 


‘full name of “Joti Prasad,” and then ` 


~ 
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the 3rd of January, 1928, Joti Prasad 
sent the money by telegraphic money order 


from Saharanpur to Allahabad, and he 


has ‘produced a document, which we are 
willing to accept, in which the Allahabad 
Assistant Post Master states that the 


telegraphic money order was received at - 


3-30 r. x. on the 8rd of January. In 
the ordinary course of business, the Tele- 


graph Office being within five minutes . 


of the High Court, there would have been 
sufficient time for the money to reach the 
Court before 5 o'clock, at which time the 
Court normally closes. The postal offieials 
at Allahabad however did. not ‘pay over 
the money until the succeeding day, the 
4th of January. Joti Prasad has undoubt- 
‘edly a sense of grievance against the Bank 
who failed to recognise that “Ohaudhri” 
was no part of his name, He also is ag- 
grieved that the money telegraphed by 


him should not have been paid to the: 


High Court on the day ofits receipt. In 
both of these respects we should have 
been willing to help Joti Prasad, and to 
declare that neither of these happenings 
should prejudice him, but believing as we 
do thats. 3 (1)of Act No. XXVI of 1920 is 
imperative in its terms; and that no excuse’ 
can be accepted by this Court for non- 
payment within time and no indulgence 


given, we must hold that, as regards the’ 


payment of printing and translation charges, 
the amount was tendered bsyond the period 
of six weeks from the date of the certificate, 
It was certainly tendered considerably more 
than 150 days from the date of the decree 
appealed from. Similarly if is probable 
that weshould have had to decide adversely 


to Joti Presad if the question of the non- | 


payment of the Rs, 4,000 within due time 
had. been formally before us. Our atten- 
tion has been drawn to the casesof Ram 
Dhan v. Prag Narain (1), L. Jagmohan 
Saran v, Sahu Deoki Nandan (2), and to 
the note to be found in Jameshar Prasad 
v. Durga Sahu (3). In all these cases’ this 
Court, took the view that it had no power 
under any circumstances to extend the 
time specified either for payment of the 
Rs. 4,000 or the amount required for 
translation and printing. It will never- 
theless be open to Joti Prasad. if he so 


pleases, to move their Lordships of the Privy 


(1) 65 Ind. Cas, 249; 44 A. 216; 20A,L. J. 13; A. I, 
, 1922 All. 43. g 
aa 84 Ind. Oas, 935; A, L R. 1923, All. 572; L, R, 5: 
+ iv, r ° ' 

- (8) 30 O, W. N, ix (notes). 
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which we find ourselves constrained to 
cancel. We, therefore, declare the certificate 
granted to Joti Prasad on the 18th of 
October, 1927, to be revoked. 

A Certificate to appeal revoked. 
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ALLABABAD HIGH COURT. 
CRIMINAL RererpEnce No. 198 or 1929. 
May 8, 1929. 
Present:—Mr. Justice Dalal. 
GHAMANDI NATH—Apprioant 
VETSUS 
BABU LAL—Obrpostrs PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 285, 


2140, 408—Penal Code (Act XLV of 1860}, ss. 211, 500 
—False veport~Prosecution under ss, 211 and 500, 


. Penal Code—Cenviction under s. 500—Application for 


infliction of sentence under s. 211 withdrawn— 
Subsequent prosecution under s. 211, competency 
of. 
Where a person is charged with an offence falling 
within the definitions of ss. 211 and 500, Penal Code 
and is convicted of one of such offences, namely, 


that unders. 500, he cannot be-tried over again for 


an offence unders. 211. 

Where there is a withdrawal of a complaint 
with the consent of the Court, the provisions of s.- 
240, Criminal Procedure Oode apply and the accused 
must be considered to have been acquitted of that 
charge. 

The provisions of s. 240, Oriminal Procedure Code 
apply to- every grade of Court, not only to the 
Court of trial. 

Under s., 403, Criminal Procedure Code, when a se- 
parate charge has been framed against a person under 
any of the sub-sections other than sub-s. (1) of s. 235, 
he cannot be tried ferthe separate charge when he 


‘has once been convicted or acquitted of one charge. 


G made a report to the Police against M and B. 
The report was found to be false and G was tried 
for offences under ss. 211 and 500, Penal Code 
on the complaint of M. The Magistrate convicted G 
under s. 500 but passed no order on the charge 
under s. 211. M applied in revision to inflict a 
sentence under s. 211 but ‘withdrew the petition. 
FP aac da filed a complaint against G under 

1. ; 


Held, that G could not be prosecuted again for an 
offence under s. 211. 


| Sharbekhan Gohain v. Emperor (1), folléwed. 


Oriminal reference made. by the District 
Magistrate, Muttra, dated the 18th of Feb- 
ruary, 1929, 

Mr. S. N. Chaube, for the Applicant. 

Mr. Iqbal Ahmad, for the Opposite Party. 

JUDGMENT.—One Ghamandi Nath 
made arenort to the Police on the 21st of 
April, i928, that onthe previous night a 
burglary or dacoity had been committed at 
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Babu Lal were standing at his door armed 
with a spear and a sword directing the opera- 
tions of the burglars or dacoits. 
was found to be false so far as Manni Lal and 
Babu Lal were concerned. Ghamandi Nath 
was thereupon tried for offences under 
ss, 211 and 500 of the Indian Penal Code 
on the complaint of Manni Lal who isa 
brother of Babu Lal, The Magistrate con- 
victed Ghamandi Nath under s, 500 and 
sentenced him to three months’ simple im- 
prisonment. He adopted a very weak at- 
titude and refrained from passing any order 
on the charge under s.211 of the Indian 
Penal Code. Manni Lalthereupon applied 
in revision to this Court to enhance the 
sentence under s, 500 of the Indian Penal 
Code and toinilict a sentence under s. 211 
of the Indian Penal Code. This Court 
agreed that the sentence of three months’ 
simple imprisonment was ludicrously in- 
adequate, but as Manni Lal withdrew his 
application the Court refrained from issu- 
ing notice to Ghamandi Nath to show 
cause why. the sentence passed on him 
should not be enhanced. Babu Lal there- 
upon took up the running and filed in the 
Court of a Magistrate a complaint against 
Ghamandi Nath under s. 211 of the Indian 
Penal Code and the Magistrate accepted 
this complaint. The District Magistrate in 
revision has submitted the record to this 
Court for dismissing the complaint. He 
has taken no legal ground but has express- 
ed the view that further proceedings 
against Ghamandi Nath would amount to 
prosecution in satisfaction of a private 
grudge and it ¿was not advisable that he 
should be further prosecuted. This is a 
sound reason and I would accept the refer- 
ence on this ground, It appears to me, 
however, that in law also the complaint to 
the Deputy Magistrate is not justified. It 
was rightly pointed out by Mr, Chaube 
that there was a withdrawal by the com- 
plainant with the consent of the Court here 
of a charge under s, 2ll and so the provi- 
sions of s. 240 of the Code of Criminal 
Procedure applied and Ghamandi Nath 
must be considered to have been acquitted 
of that charge. It was argued that there 
was no specific consent of this Oourt and 
that the provisions applied only to the trial 
Court. When this Court accepted the with- 
drawal by the complainant Manni Lal, it may 
be presumed that if gave its consent to 
such a withdrawl, In his application for 
revision Manni Lal had desired a sentence 
under 6 21] of the Indian Penal Code also 
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to be imposed; so his withdrawal of that ' 
application amounted to a withdrawal 
of the charge for that offence. The 
provisions of s. 240 apply to every grade 
of Court not only to the Court of trial. 
There is also another reason why the com- 


„plaint to the Daputy Magistrate would con- 


flict with the provisions of s. 403 (1) and 
(2) of the Code. Clause (1) deals with ac- 
quittals of offences covered by ss. 236 and 
237. As to offences covered by s. 235, el. (2) 
lays down: “A person acquitted or con- 
victed of any offence may be afterwards 
tried for any distinct offence for which a 
separate charge might have been made 
against him on the former trial under s, 235 
sub-s. (1)” Reading: this in conjunction 
with the provisions of el. (1) it would follow 
that when a separate charge has been 
framed against a person under any of the 
sub-sections other than sub-s, (1) of s. 235 
he cannot be tried for the separate charge 
when he has once been convicted or ac- 
quitted of one charge. To the case of 
Ghamandi Nath, sub-s. (2) of s. 235 would 
apply because the acts alleged against him 
of making a false report constifute an 
offence falling within two definitions of the 
Indian Penal Gode, namely, those of s. 211 
and s. 500, and he could be charged with 
them and tried at one trial for each of such 
offences. When’ he was convicted of 
such offences, namely, anoffence under 
s. 500, he could not be tried over again for 
an offence under s. 211 of the indian Penal 
Code. This view is supported bya Bench rul- 
ing of the Calcutta High Court, Sharbekhan 
Gohain v. Emperor (1), There & person 
has been tried for offences under ss, 201 
and 202 of the Indian Penal Oode and 
acquitted by the Sessions Court. When | 
he was tried again for an offence under 
s 176 based on the same facts, the High 
Court held that he could not be so prose- 
cuted as the case did not fall under sub-s. 
(1) of s. 235 of the Criminal Procedure 
Code, but under sub-s. (2) of that section. 

I direct, therefore, that the proceedings 
against the applicant under s. 211 of the 
Indian Penal Code be quashed and Babu 
Lal’s complaint dismissed. 

A, Proceedings quashed, 
(1) 10 0. W. N. 518; 3 Or. L, J. 388, 
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MADRAS HIGH COURT. 
Orvis APPEAL No, 28 or 1926 
AND 
`- Oivin MISOELLANE`>US Petitions Nos. 
4849 anp 4850 or 1928. 
December 20, 1928, 

Present :—Mr. Justice Ramesam and 
Mr. Justices Venkatasubba Rao. 
RAMALINGA MUDALI AND ANOTAER— 
DEFENBaNTS— APPELLANTS 

versus 
T.S, RAMASWAMI IY ER—PLAINTLEF 


— RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 8 (2) (e) (d), 
8, 187—~Unsettled jaghir’ ins. 8 (2) (e), what is—Jagir’ 
and ‘nam’, meanings of-—Grant of villages by ruling 
chieftain to female member of family for subsist- 
ence, whether jaghir—Validation of inam under 
Madras Regulation KAKI of 1802, effect of-—Mirasi 
tenure in Chingleput District, incidents of—Hstoppel 
against tenants claiming kudivaram rights—Admis- 
sions by tenants of landlord's right to eject, effect of— 
S. 187, scope of —Court Fees Act (VII of 1870), s. 7 iv 
(c; and? xi (cc)—Suit by landlord against tenant on 
foot of ownership—V aluation of suit. 

A jaghir isa grant oflanded property for life or 
for a definite number of lives in lieuof pension for 
services usually military, rendered to Government 
in order thatthe grantee may maintain a certain 
dignity and estate. [p. 580, col. 2] ~ 

Section 3 (2) (c), Estates Land Act, refers to an un- 


settled palayam or jaghir implying that the jaghir or’ 


palayam was capable of being permanently settled 


under Regulation XXV of 1802, but forsome reason: 


or other was notso settled. |p. 581, col, 1.] 
Where certain villages were regarded as inam 

validated under Madras Regulation XXXI of 1802, it 

must be taken as constituting a recognition of the 


villagesas inam within themeaning of s.3 (2) cl. (d). 


[p. 582, col. 1.) 

Under the Estates Land Act, ifthe lands are lands 
in an estate, a tenant cannot contract out of his oc- 
cupancy rights, that is, however much he may con- 


` tract to surrender the land at the end of the period 


of a muchilika, sucha clause would be void and in 
spite ofthe clause he can continue in possession by 
virtue of s, 187 (1) (g) of the Estates Land Act. [p. 584, 
col. 2. 

Bit wees the question whether the land is an 
estate or not isitselfin dispute and the dispute has 
been settled bya Court of Law against the contention 
of the tenant that the land is an estate and, therefore, 
prima facie, the Estates Land Act does not apply 
and the tenant can derive the benefit of the Act only 


"by re-agitating the doubtful question over again on 


the ground that the former decision is not res judi- 
cata and is otherwise erroneous, his conduct would 
amount to a representation where he said that he 
will not re-agitate the point but submit tothe deci- 
sion and surrender the land at the end ofthe term 
and does not contravene the provisions of s.187 (1) 


. (gj and the estoppel operates. |p. 584, col.2; p. 585, 


col, 1.] 


Where ina suit in ejectment by a landlord against 


his tenants, the mlaint contains in addition to the 
yelief for possession a prayer for a declaration that 
the plaintiff is the absolute owner of the suit pro- 
perty, the case comes under s. 7 iv (e) and not 7 xi (cc,) 
Court Fees Actfor purposes of Court-fees and suits 
valuation. [p. 584, col, 2.] : 

A grant by the Nawab 


af 


of Carnatic to È 
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lady of his family of certain villages- tor her sub- 
sistence could not be termed ajaghir grant under s. 3 . 
of the Act, but where ithas been validated by Re-, 
gulation XXXI of 1802, and it is proved that the kudi- 
varam vested in other persons than the grantee at. 
the time of grant, s. 3 (2) (d) applies and the villages, 
constitute an estate. [p. 582, col. 1.] 

“In. a suitin ejectment by tha jaghirdar against - 
the cultivating tenants who set up occupancy rights 
in themselves it was found that for about 100 years 
the jaghirdar repeatedly asserted his right to both 
the warams, that thisright was sometimes denied 
by the . tenants, that the dispute was carried both to 
the Revenue andthe Civil Courts, that the right 
claimed by thejaghkirdar was almost uniformly up- 
held by those tribunals, that the jaghirdar evicted old. 
tenants and put in new ryots in their places, that in . 
the muchilikas executed from time to time, the ten- 
ants submitting to the judgments of’ Courts made 
adinissions recognising the jaglirdar's right and 
undertaking to surrender the lands on the expiry of 
the stated periods: < 

Held, that the jaghirdar must be held to have acquir= 
ed kudivaram rightsfromthe tenantsand the lands 
ceased to be part ofan estate and fell within the Ex- 
ception tos: ofthe Madras Estates Land Act |p, 
584, col. 2.1 

[The special incidents of masi tenure in Chingle- 
put District discussed. | 

Per Venkatasubba Rao, J.—The word “ inam” is a 
moře.. generic term and jaghirs are only a species 
of the inams; so that every -jaghir is an inam 
though-every inam is not necessarily ajaghir. [p. 
589, col. 2.) 

The difference between palayams and jaghirs includ- 
ed inthe term ‘permanently settled estates’ in sub-cl. 
(a).and ‘unsettled palayams or jaghirs’ referred to in 
sub-cl: (e) is that while the former have been settled ° 
under the Madras Regulation XXV of 1802 the latter 


have not been settled,-but otherwise, they are identi- - 


cal. Theantithesis is between the word ‘settled’ in 
sub-cl. (a) and the word ‘unsettled’ in sub-cl. (c). [p. 
590, col. 1.] 

Jaghir grants were made as remuneration for 
officers employed 
Departments of the State and the term jaghir is used 


in the Madras Estates Land Act in the more re- 


stricted sense above named. Though jaghirs were 
sometimes granted as a means of support to the 


relations of the Emperor it is not in this sense. 


that, word jaghir is used in the said Act in the 
particular collation which occurs there. [p. 590, col. 2.1. 
The words “permanently settled estates” in s. 3 cl, 
(2) are wide enough tocover jaghirs. It is open to the, 
Government to settle a jaghirfalling under cl. (0) 


under Regilation XXV of 1802,in which case, it be-‘: 


comes a permanently settled estate under cl. (a). It 
is similarly opento them (though perhaps this is 
more unusual to enfranchise the jaghiras an inam 
under the inams rules in which case it falls under 


in the Civil} Revenue or Police - 


14 


cl. (d), provided the other condition mentioned in that . 


clause is satisfied, regarding the grant of the melva- 
ram-being to a person not owningthekudwaram, [p. 
591, col 1. l 

A suit rA possession may be based on a specific 
tenancy pleaded in the plaint or on the more general 
ground ofownership. Inthe former case the trial 
is confined to the sole question, is the defendant 
the plaintiff's tenant or not. Inthe latter case whe 
ther the particular tanancy set’ up is proved or not 
the plaintiff may obtain a decree in ejectment on 
proving title. [p. 587, col. 2.] 


Appeal against a decree of the District 
Court, Ohingleput,in 0,8. No, 22ọf 1928, 


t 
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‘Petition by the respondent (plaintiff) to 

admit the document dated the 30th April, 
` 1886, sent by Mr. A. Maclean, the Oollector 
of Ohingleput tothe Secretary, Board of 
Revenue into evidence. 

Messrs. - A. Krishnaswamy Iyer and ©, 
Narasimha Chariar, for the Appellants. 

Messrs. S. Varadachariar and S. E, 
Sankara Iyar, for the Respondent. 


JUDGMENT. 


Ramesam, d.—This is a suit by the 
plaintiff to eject defendants from the suit 
lands, which are situate in Puliampatti 
village, Chingleput District and for mesne 
profits. The District Judge decreed the 


suit in respect of items . Nos, 2 and 3; and- 


as to item No. 1 he found that the suit is 
premature. The defendants appeal in 
respect. of items Nos. 2 and 3 and there is a 
memorandum of objections by the plaintiff 
in respect of item No. 1. 
consider the case as regards items Nos, 2 
ma 3, These are Survey Nos, 986 and 
‘Puliampatti village in which the suit 
lands ‘are situate and Noombal village 
together ` constituted what the plaintiff 
' describes as a sarva inam jaghir and it will 
be convenient now to refer to the history 
of this sarva inam jaghir. 

. The District ‘of Ohingleput was under 
the sovereignty of the Nawab of Carnatic up 
to the year 1763. In.that year, the Nawab 
made a grant of these two villages to a lady 
of the family, Khairunnissa Begum Rub- 
sequently- in the same year 16th October, 
1763, the Nawab gave a lease of the 
E oer portion of the Ohbingleput District 
to} the East India Oompany generally 
referred to as “the jaghir.” This grant of 
the Nawab in 1763 was afterwards confirmed 
bythe’, Moghul Emperor who was still 
regardéd as the overlord.of the Nawab in 
1768: The East India Company left the 
jaghir in the management of the Nawab 
himself , for some time. But in 1780 
the Company took the mangement into 
their own hands (Vide Manual of Standing 
Information for the Madras Presidency 
Chap. 2,-pages 44 and 54), `The same facts 
appear from other books of reference 
bearing on the: history of the Madras 


Presidency; Vise Maclean's Manual of the 


Administration of Madras, Vol. I, pages 
(159) (186) and 65, Vol. III, page 378 under 


jaghir sircar under the heading Jah.. 


Aitchison's Tréatise, Vol. 10, page.36, Ficm 
the heginning of Fasli 1191, the villages were 
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leased out on amani system to an Armenian 
named Khaja Chamier by the Nawab who 
had purchased the two villages. In the 
year 1779 the Nawab seems to have borrow- 
ed alarge sum of money from the said 
Khaja Chamier and in February, 1782, he 
mortgaged the two villages to the said 
Khaja Chamier for the discharge of his debt. 
(Vide Exs. l and 1a). About the year 1784 
the Fast India Company leased the lands 
granted to them to one O. Ponnappa 
Mudaliar. In obtaining possession of the 
lands leased out to him, he also attempted 
to take possession of the two villages which 
had been mortgaged to Khaja Obamier © 
but he was obstructed by the said Ohamier. 


. He then madea complaint of the fact to. 


the Committee of the Assigned Revenues 
viz, Messrs Oakley MHaliberton and 
Mowbray The said Ohamier himself seems 
to have also made a representation to the 
same Committee asserting his claim. 
The matter was investigated by the Oom- 
mittee and a report was made to the 
Governor of Madras in Council, Lord 
vWacartney (Hx. ID). The Government 
accepted the report of the Committee and 


-held that the two villages were not part of. 


the Company’s jaghir and that Chamier was 
entitled to them. This was Ex. II (a). Some 
time after there were further assignments of 
the revenue by the Nawab of Oarnatic to the . 
Hast India Company and by 1801 the Hast 
India Company became the sovereign. of 
the whole of the Carnatic. The earlier, 
history of‘ these villages: as set forth above. 
also appears from the judgment of Srinivasa 
Iyyengar, J. in Sam v. Ramalinya Mudaliar 
(1) and in the judgment of Coutts Trotter, . 


'J., (as he then was) at pages 670-1*. Ever 


since 1782, Chamier Sultan and his suc- 
cessors were in possession of the two 
villages. In the year 1908, a suit was 
filed in the District Munsif's Oourt of 
Poonamallee by Mr. Sam, the then owner of 
the villages, . to eject certain tenants. . This 
was O.8 No. 562 of 108, The case came 
up on second appeal to the High Oourt as 
S A. No. 2037 of 1914. It was disposed of 
by Coutts-Trotter, J. and Srinivasa lyyengar, 
J. and their judgment is reported as 
Sam v. Ramalinga Mudaliar (1) already 
referred to: (Hx. FF3). That litigation 
ended in favour of the landlord. Item No. 
2 of the present suit was the subject of that 
suit along with other items. After the 


(1) 34 Ind. Oas. 803; 40 M. 664; 30 M. L, J. 600. 
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tinal decree of the High Gourt, the items 
which formed the subject of that suit were 
delivered te the  plaintiffi-decree-holder. 
The delivery receipt is Ex. Z dated 28th 
July, 1916. On the 3lst July following, 
the tenants executed a muchilika in favour 
of Mr. Sam for seven items of land in the 
village of Puliampatti consisting of the 
three items decreed in the earlier suit and 
four more items including items Nos. land 3 
ofthe present suit. The lands in Puliampatti 


village are lands particularly fitted for. 


cultivation of betel leaf and they are known 
as Kidangadi. Item No.1 of the present 
suit is known as Veerappan Kidangadi 
item No. 2 as Kadambathan Kidangadi, 
and item No. 3 as Baker Kidangadi. In 
Ex. AA, it was said that the tenants request- 
ed the landlord to lease all the seven 
Kidangadis for Fasli 1236, and there is a 
clause in Ex. AA by which they agree to 
surrender possession of the lands at the end 
of the Fasli but witha proviso that if there 
is any betel leaf crop they would deliver the 
lands only after the lands become vacant. 
Exhibit AA was executed by the present 
defendants, In 1918 by Ex.HH.2, they 
surrendered four of the items including item 
No. 2 and in the same year they executed 
Ex, Y-6 for three items including items Nos. 
land 3. This muchilika also contains a 
clause by which the tenants agreed to 
surrender the lands at the end of the Fasli 
and not to cultivate the lands without a 
fresh muchilika, In 1919, by Hx. KK, 
item No. 2 and another item were taken up 
by a different tenant, one Ramaswami 
Naidu, containing a similar clause of 
surrender. On the 15th September, 1921, 
the defendants executed Ex. BB for seven 
items including the three suit items. This 
muchilika contained terms similar to those 
already mentioned. Meanwhile the present 
plaintiff purchased the two villages by a 
registered sale-deed dated 4th December, 
1920. Exhibit BB was executed in favour of 
the plaintiff. The present suit is filed on the 
footing of Ex. BB. As I have already said, 
item: No. 1 was not decreed by the District 
Judge and of the other twoitems so far as 
item No. 2 is concerned the appellants can 
have no case. They were represented in the 
former litigation of 1908; the present Ist 


defendant being lst defendant therein and ` 


2nd defendant's father being the 2nd de- 
fendant therein. They were ejected-from 
the item and the plaintiff after obtaining 
possession again leased it to them. The mat- 
ser is res judicata, and thisis conceded by the 
appellants, But there is another large 
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question of res judicata, namely, whether 
the subject-matter of issues Nos. 1 and 2 
should be regarded as res judicata by rea- 
son of the former judgment, the same issues 
being considered and decided in the for- 
mer litigation. This is a more difficult 
question and will be discussed later on, 
the District Judge having found against it. 
But so far as the particular item of property 
(item No. 2) is concerned, the matter is res 
judicata and the defendants cannot re-agi- 
tate the question siinply because it is now: 
combined with other items, and the present 
suit is filed in a higher Court, The matters 
in controversy in this appeal, therefore, at 
present relate only to item No, 3 but they 
are of great importance, 


The contention of the appellants is that 
the suit villages constitute a-jaghir and, 
therefore, they fall within s. 3 (2) (c) of the 
Madras Estates Land Act and this suit for 
ejectment does not lie in a Civil Court, and 
the defendants would be entitled to occu-: 
pancy rights. But, if the villages do not con- 
stitute a jaghir, they are not governed by 
the Estates Land Act. The first important 
question, therefore, arising for decision is 
whether the suit villages constituted an un- 
settled jaghir within the meaning of the 
Estates Land Act. Section 3 (2) (c) refers 
to an unsettled palayam ora jaghir. Clauses 
(a) and (b) refer to a permanently settled 
estate or a portion of the permanently set- 
tled estate permanently sub-divided from 
the main esiate. Settled estates or portions 
of settled estates having thus been dealt 
with under (a) and (b), cl. (c) refers to an 
unsettled palayam or jaghir. It implies 
that the jaghir or palayam wascapable of 
being permanently settled, but for some 
reason or other was not so settled. Olause 
(d) deals wiih inams and cl, (e) refers to 
village held on a permanent under-tenuret 
of the estate referred to in cls, (a), (b) and 
(ce). Ifthe suit villages constitute an un- 
settled jaghir they fall under cl. (e) and 
then they are governed by the Estates¢Land 
Act. If they do not constitute an unsettled 
jaghir, they may be inam villages either fall- 
ing under cl. (d) or not. In the present case 
it appears that from 1824 up to’ the date of 
the present suit, these two villages were 
popularly known as noombal jaghir and 
the owners of the villages“used to be des- 
eribed as jaghirdars, But.a mere loose deg- 
cription of this kind is‘not enough to settle 
the question whether the villages con- 
stitute a jaghir within the meaning of the 
Act; the plaintiff while using the word. 
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“iaghir’ calla them "inam Jagir’ Jaghir is 
defined in Wilson’s Glossary thus:— 

“A tenure common under the Mubamma- 
dan Government, by which the public re- 
venues of a given tract of land were made 
over to a servant of the State together with 
the powers requisite to enable him to col- 
‘lect and appropriate such revenue and 
administer the general Governments of the 
District. The assignment was either con- 
ditional or unconditional. In the former 
case some public service as the levy and 
maintenance of troops or specified duty 
was engaged for. The latter is left entirely 
at the disposal of the grantee. The assign- 
ment was either for a stated time or more 
usually for the lifetime of the holder, laps- 
ing on his death tothe state although not 
unusually renewed to his heir,on paymant 
of nazrana or fine and sometimes specified 
to be an hereditary assignment etc.” : 


In Maclean’s Glossary, Vol. III, page 378 
jaghir is defined thus:—. 


“ A tenure common under the Muhamma- . 


dan Government by which the revenues 
of a certain tract of land were made over to 
a servant of the State, either uncondition- 
ally: or on the condition of performing some 
public service such as the levy and main- 
tenance of troops or other specified duty. 
The assignment was either for a stated 
term, or more usually for the lifetime of 
the holder, lapsing on his death to the state 
although not unusually renewed to his: heir 
on payment of a nazrana or fine and some- 
timesspecified tu bean hereditary assignment. 
A jaghir wasliable to forfeiture on failure of 
performance of the conditions on which it 
was granted or on the holder's incurring 
the displeasure of the Emperor.” Jaghirs 
were treated by the Inam Oommission as 
major Inams. In this Presidensy we have 
got jaghirs which have been permanently 

ttled under Regulation XXV and also 
jagirs which have been enfranchised. as 
s Inthe Schedule to the Madras Im- 
fartible Estates Act IT of 1904, under head- 
inga'Salem and South Arcot’ we have got 
Kurundaci Gaundan Jagir, Jagai Goundan 
Jagir and Arya Goundan Jagir, These were 
all enfranchised by the Inam OCommis- 
sioner in 1&68. In the same Schedule tun- 
der the heading “North Arcot” we have got 
Arni Jagir which has been permanently 
settled scmetime after the Act was passed 
and added to the Original Schedule in the 
Act of !:09. Under the same ‘heading, we 
have got a number of palaiyams, some at 
least of which are still unsettled. In Na- 
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rayana v. Chengalamma (2) we have got 
the case of Ohetteta Palaiyam originally 
granted for Police service not permanently 
settled under Regulation XXV of 18u2 and 
which continued to be an “unsettled palai- 
yam” until 1865 when it was enfranchised 
by the Inam Commissioner. In Ramaswami 
Kavaudan v. Tirupathi Goundan (8) 
the case came up originally before Deva- 
doss, J. who observed that a village does 
not become a jagir; merely by its being 
called a jagir” On Letters Pattent Appeal 
at page 18* Wallace, J., agrees with this 
observation of Devadoss, J. He descrioces 
a jagir as “a grant of landed property for 
life or for a deñnite numberof lives in 
lieu of pension for services, usually military, 
rendered to Governmentin order that the 
grantee may maintain a certain dignity 
and state” In Soundararaja Aiyengar’s 
Laud Tenures of the Madras Presidency 
at pages 216 and 217 hesays “the term was 
applied toa grant in which the: grantee 
took the place ofthe ruler and intercepted 
the khira; before it reached the public 
treasury © Oiting Baden Powells Land 
Systems of British India Vol I; page 528, he 
then observes, “when a tract of country 
was ,distant from headquarters and 
difficult to manage, the State appointed a 
jagirdar who would collect and appropriate 
the revenues and in return keep the country 
in order and maintain a body of troops 
for local orother service.” Citing Baillie's 
Land Tax he says “It was usually granted 
for military service etc.” In Ram Narayan 
Singh v. Ram Saran Lal (4) it. is observed 
that a jagir must be taken prima facie 
to bean estate only for life though it 
may possibly be granted in such terms 
as to make it hereditary.” The same 
decision was arrived at by the Privy 
Council in Gulabdas Jugjivandas v. Col- 
lector of Surat (9). In the Collector of 
Trichinoply v. Lukkumant (6) the Privy 
Council held that Marungaparai estate 
which is an unsettled palayam was an 
hereditary tenure and was like a zemindari. 
In Srinath Ray v. Pratap Udai Nath Sahai 


- (2) 10 M. 1. 
(3) 98 Ind. Cas. 291; 50 M. 10; 24 L. W. 460; A.I R. 
1926 Mad. 1167; 52 M. L. J. 259. 
46C . L. J. 332; 36 M, 


(4, 50 Ind. Cas. 1; 6*3; 29 O 
L. J. 344; 17 A. L. J. 398:21 Bom. L, R. 597: 230. W. 
5 Ti 


88 (P. O.). 
(513 B. 186; 6 I. A. 54: 3 Sar. P. O.J. 889 (P G), 
(6) 21 W. R. 358; 14 B. L. R.115; 11, A. 282: 3 Sar 
P, 0. J. 318 (P. 0.). . 
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Deo (7): a jagir givenon condition of enjoy- 
- ment inthe direst male line was held 
resumable on the failureof such heirs, 

In Sakina Bai v. Kaniz Fatima Begum (8) 
the Government granted the taluk to be 
held after the death of Karim Khan as a 
- permanent zemindari. Ia Baden Powell's 
Land Revenue pagell6the author drew 
the distinction that an inam imolied a 
grant of land with remission partially 
or totally of the revenue while a Jagir 
wasagrant merely of the revenue. This 
distinction was disapproved by Srinivasa 
lyyengar, J; in Sam v. Ramalinga Mudaliar 
(1) but the grounds ofdisapproval namely 
that in this Presidency an tnam was pre- 
sumed to be the grant of land revenue 
only cannot now be held to be correct after 
the decision of tha Privy Council in Sur- 
yanarayana v. Patanna (9). Sothe learned 
author's distinction must now be taken to 
be cerrect. In Raghojirao Saheb v. Laksh- 
manrao Saheb (10) the Privy Oouncil ob- 
served at page 1147* that ‘saranjam’ is the 
Mabrathi equivalent to the term ‘jagir’ 
and at page 1147* they say: "The terms are 
not mutually exclusive in the sence indi- 
cated. The latter term, namely, inam, is 
one of mere generic significance, applicable 
toa Government grant as a whole’. In 
fact Srinivasa tyyengar, J. pointsout“gagirs 
and paliams were settled by the Inam 
Commissioner under the Inam Rules.” 
At page 671 of 40 Mad. 664 [Sam v. 
Ramalinga Mudaliar (1)] Ooutts-Trotter, J. 
also observes that “Inam is the more 
generic term, and probably all jagirs area 
species of inam, though there are many 
kinds of inam that are not jagirs.” As to 
the statement that all jagi7s are a species 
ofinam I would observe that in a very 
. general sense this would be correct. But 
at the same time we kaow thet some jagirs 
dre settled under the Permanent Settlement 
Regulation and not as inams and in the 
languageofs. 3 (2) (c) of the Estate Land Ast 
a village or villages to be an unsettled jagir 
' must at least be capable of settlement under 
the Permanent Settlement Regulation. As to 
(7). 82 Ind. Cas. 879; (1923) M. W. N.702; A. I. R. 


1688 P O 217-33 M. L. T. 408: 280. W. N. 145 (P. O.) 
(8) 47 Ind. Cas. 632; (1918) M. W N. 384; 220. W. 
N. 577 (P. O.). 

(9) 48 Ind. Cas, 689: 41 M. 1012; (1918) M. W. N. 
859: 25 M. L. T. 30:23 C. W. N. 273; 9 L. W. 126; 29 
G. L.J. 153: 1 U.P. L. R. (P. 0.) 11; 36 M L. J. 585; 
| 91 Bom. L. R. 547; (1919) M. W. N. 463; 45 L A. 209 


P.O). 
i a06 Ind. Cas. 239; (1912) M. W. N. 1140: 16 0. W. 
N 1058: 23 M. L. J..383; 12 M. L. T. 472; 14 Bom. L, 
R.1226: 36 B. 639; 17 C. L. J. 17: 39 I. A. 202 (P. C.).. 
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the question discusséd by Wallace, J. in Rama- 
swami Kavundan v. Tirupathi Goundan 
(3) as tothe meaning of the term ‘nasettled’ 
I think it primarily means not settled under 
the Regulation XXV though capable of such. 
settlement. I do not think the word was 
used with reference to the enfranchise- 
ment asanizam. To say,.that becauss an 
inam is not enfranchised it can therefore, 
be described as an unsettled jagir is to 
givea wide meaning to the term which I 
do not think was ever intended by the 
Legislature. If this meaning is given to 
the cl. (c) all unenfranchised inams would 
be unsettled jagirs a conclusion which 
seems to me tobe absurd. It seems to 
me the only proper meaning of cl (e) is 
that it refers to an estate in the nature of a 
zemindari or palayam or assignment of land 
revenue held on military service capable 
of being permanently settled bat for some 
reasons not so settled. In the case of 
small parcels of landin any village or an 
estate consisting of ons or two villages it is 
very difficult to talk of them as jagirs 
or palayams or a zemindari eapecially 
when the grant is unconnected with any 
military service or collection of revenue. 
In the present case whether we regard 
the original grant toa lady of the Nawab’s 
family or the subsequent mortgage to 
Chamier Sultan, after the property came 
back tothe Nawab it is very.difficult -to 
regard that there is any jagir. In the 
earliest document we have got on the 
record Ex. II the report of the Committee 
of Assigaed Revenue, the Committee observ- 
ed- that “two wera inams given to 
Khairunnissa Begum’. This report was 
accepted in Ex. Ila. It was suggested in 
the course ofargument that Ezs Il and II-a 
‘amount to a recognition by the Committee 
-of Assigned Revenues and the British 
Government of the villages as an inam 
within the meaning of cl. (d), Mr. 
Krishnaswamy Iyer for the appellant 
contended that this cannot be, for the 
British Govaroment at that time were not 
sovereigns over these two villages as their ` 
jagirs did not include them and their. re- 
port could not be regarded as a decision 
over the property of its subject but a 
friendly decision not claimingthe property 
of a friendly power. This may be so, but 
anyhow it is important to note that they 
were then described asinams, Regulations 
XXV and XXXI of 1802 were passed on 
the same day in 1802. The former provided 
for the Permanent Settlement of land held 
by zemindars after excluding alienated 
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Jands, Thelatter dealt with some of the 
‘alienated lands. So far as the Chingleput 
District was concerned, it validated all the 
‘Royal grants (exempt. from payment of 
‘public revenue) prior to 26th February, 


‘1768. The grant of the suit villages (which 


‘was not made'subject to any payment) was, 
therefore, excluded from the Permanent 
‘Settlement and was regarded as an inam 
validated by the Regulation XXXI. It 
could not be dealt’ with under Regulation 
XXV. It is, therefore, clear’ that it was 
‘never regarded as a matter capable of 
Permanent Settlement under Regulation 
XXV. The Government themselves never 
‘described the two village as jagir, unlike 
the case in Ramaswami Kavundan v. 
Tirupathi 
J; observed that the Government in 1829 
‘described the villages as a jagir. At this 
‘stage it is necessary to remember what the 
position of Mr. Chamier in 1782 was. He 
was merely a mortgagee. There is not 
even the grant to him and even if the 
‘failure to redeem in later times may be 
regarded as a grant,itis difficult to describe 
the whole transaction as a jagir. There is 
‘no question of collection of revenue from a 
large tract, which is hilly or inaccessible, 
‘no question of military service and 
‘no question of Mr. Ohamier being the 
‘renter of the revenue. These two villages 
‘cover an area of 2 square miles lying 
‘on the side of the road a few miles 
‘from Madras on the way from Madras to 
Poonamallee, It is impossible to regard 
' these two petty villages as fit for Permanent 
‘Settlement. I, therefore, come to the con- 
clusion that they do not: constitute a jagir 
within the meaning ofs.3 (2) (c) of the 
Estates Land Act. -The Regulation XXXI 
‘of 1802 must be taken as constituting a 
recognition of the villages as inam within 
the meaning of cl. (d) and each of these two 
villages will be an’ estate within the mean- 
ing of the Estates Land .Act if the other 
conditions are satisfied. The question will 
‘then arise -whether the interest of the 
tenant has been acquired by the landhloder 
within the meaning of the Exception to 
s, Sof the Estates Land’ Act. My conclu- 
. gion is supported by the judgment ofCoutts- 
Trotter, J. and Srinivasa lyyengar, J.in Sam 
-v. Ramalinga Mudaliar (1) ‘in so far as I 
hold that the villagesdo notconstitute a jagir 
Tt will now be convenient to discuss the 
further history of these villages, As will 
appear later on, they belong to that class of 
“ryotwart villages, which are known as 
. mirast-villages'in the Chingleput District 
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with certain peculiarities and special rights 
in the mirasidars which do not appertain to 
other ryotwart tenants in the Presidency. 
The incidents ofa mirasi tenure are des- 
cribed in the Chingleput District Manual, 
see particularly pages 215, 230 and 232, The - 
Full Bench decision in Seshachala Chetty v. 
Para Chinnasami (11) discussed the in- 
cidents of mirasi villages at great length. 
These special incidents are somewhat vari- 
ed in different villages. Sometimes - the 
mirasidars have got some special rights over 
waste lands. Some portion of the village 
land is jointfor all the mirasidars and is 
known as samudayam. Sometimes they 
are subject to a payment of kist to Govern- 
ment only if they cultivate and they have 
got the option to cultivate or not if they 
like. Where the land not held by the origi- 
nal mirasidars is leased out by Government 
to new tenants or non- mirasidars the original 
mirasidars and their descendants havé a 
right to get some special fee from the new 
tenants called swatanthrams. The mirasi- 
dars themselves are regarded as occupancy 
tenants and their under-tenants known as 
payakaris have in general no occupancy 
rights. The share paid by the payakaris is 
called thunduvaram, The mirasi right is 
held in shares or pangus, sometimes specifi- 
ed lands being allotted -to each pangu and 
sometimes the pangus not being defized 
with reference to the lands. Where one 
mirasidar is the sole tenant of all the lands 
of the .villages he is then known as ega- 
bhogam mirasidar. The muchilikas execut- 
ed by the tenants in favour of the mirasi- 
dars where they indicate absolute rights of 
the mirasidar are described as swanubho- 


‘gam muchilikas. Remembering these -pe- 


culiarities of the mirasi system in our minds 


we will now proceed to study the history 
of these villages. 


It appears from the decuments I am 
about to refer that the Armenian owners 
of the villages, that is, Mr. Ohamier Sultan 
and his successors owned a certain share 
in the mirast right of the villages, apart 
from the mortgage right from the Nawab 
whether this share was connected with 
specified lands or was a general fraction 
in all the lands of the village is not clear. 
Exhibit A is the earliest document we have 
and it is dated 13th July, 1834. The so called 
jagirdar was the complainant. It is ex- 
pressly stated that he was hot only entitl- 
ed to melwaram but is also entitled 
in his capacity as a mirasidar to the 


(11) 40 Ind. Oas. 909;\40 M.410; 32 M. L. `J, 
tin). M. L. J. (Sup). 
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share waram, Exhibit B. dated 30th J anuary 


1844 isthe next document. This recognises — 


the right of the village of Puliampatti and 
the tenants were raferred to as payakkari 
or temporary. cultivators, The next docu- 
ment, Ex. O, refers to Ex. B and imposes 
certain fines upon payakaris for having 
done some unlawful acts and not obeying 
the jagirdar. They cut off yoke-ropes of 


the ploughs and abused the mirasidar's . 


people. It refers to their refusal to: pay 
the village thunduvaram for the jagirdar’s 
pangu lands. Then we have got Hx, V 
which is the judgment of the Oivil Judge 
in A, S. No. 68 of 1845. It reveraed the 
order of the Principal Sadre Ameen and 
maintained the possession. of the Armenian 
defendants. The plaintiff asserted mirasi 
title but produced no prcof. They also 
asserted title to the swathanthrams of the 
village. The Ist defendant Mr. Stephen 
Lazar stated that he held half the mirasi 
share inthe village. It was held that the 
plaintiffs were payakaris. 

We then come to another litigation which 
began in 1860. Exhibit VI is the judg- 
ment of the District Munsif in that case, 
The plaintiffs claimed that they and Mr. 
Stephen Lazar were the mirasidars and 
the suit was brought to prevent or restrain 
the defendants from building a house. 
The lst defendant’s representatives, 18th 
and 19th defendants asserted the right as 
egabhogam mirasidars. It was found that 
. they were not egabhogam mirasidars. But 
the plaintiff's allegation that the defendants 
“were attempting to build a house was 
found to be false and the suit was dismissed. 
While thesuit was pending two muchilikas 
were executed by some of the tenants in 
favour of Stephen Lazar in 1864 and 1865 
Has. K and J. In these muchilikas they pro- 
mised to surrender the. land atthe end of 
the lease. Exhibit K related to Item No. 3 of 
the present suit. Exhibit J related to all the 
7 kidangadis. Tney were described as be- 
‘longing to Mr, Stephen Lazar and the pay- 
ment due to him-is described as melwaram 
and mirasi. Theseshow that these items 
were held with complete rights by Mr, 
Lazar while the dispute as tothe building 
of a house on samudayam land was going 
on. That-dispute terminated in 1869 (Ex. VI), 
Exhibit K-1 relates to the betel lands in the 
Puliampatti village but the items cannot 
be identified. Exhibit J-lis a swamibhogam 
muchilika. Here A.Sam and M. Sam, the 
then Armenian ‘owners were. described as 
mirasidars. Oneof the clauses says that 
of the tengnts.raise hetel crops they should 
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obtain the permission of the land ord, fix 

the rents and raise the crops. Iixhibit K-2 
is a muchilika of 1873 in which the tenants 
promise to pay sadhalawan swathanthrams, . 
it relates to item No. 1 and other lands. Ex- 
hibit VIE of 1873 shows that besides Mrs. 
Sam the then owner there was one Ponnaur- . 
bala Mudaliar who owned some share in the | 
mirasi right. Exhibit F is a, warrant of 

eviction by the Deputy Uollector to the 

Police Officer in respect of certain lends 

including Item No. 1. Exhibit L is a muchi- 

likas for Item No. 3 dated llth November, 

1874, showing Messrs. A. Sam and M. Sam to 
be complete owners. It refers to payment 
of swathanthrams. It contains .a clause 
thaton permission the tenant may culti-. 
vate other kinds cf crops such as _ betel etc. 
Exhibit K-9 of 1888 and K-14 of 1690 are 
similar muchilikas relating to Item No. 3, 
After the year 1873 we do not hear of any 
joint mitrasidars and we find that the 
Armenian landlords were enjoying com- 
plete rights in thelands. Inthe documents 
Ex. XIIL series of 1891 Mrs. A. Sam was’ 
referred to as the mirasidar of the said 
village. In 1844 ejectment order Ex G-1 
was issued by the Deputy Collector against 
the tenants at the instance of the agent of the 
Armenian landlords. In-Ex. G the Deputy 
Collector observes: ‘lt is admitted that 
defendants are not mirasidars. Plaintiff ` 
proves that they are payakaris or tenants- 
-at-will and he directed the defendants to 
accept pattas describing the land as ‘my own 
land’ of the plaintiff. In 1903 the suit by a` 
tenant to get his occupancy right declar- 
ed ended against him. The District Judge 
Mr. Broadfoot referred to the fact that the 
tenants were known as payakaris in 1846. 
He referred to the fact that in 1874 they ` 
were ejected. He also referred to Ex G 
and Ex. G-1 then decribed as Exs. II and 
Il-a. Mr. ‘Broadfoot describes the word ` 
‘swanthanilam' as private land, (Bx. 
EE 1), On appeal this was confirmed by 
Subramania Iyerand Miller, JJ in Er. EE-2 
where also the phrase ‘private property’ 
does not refer to any technical meaning 
of the term but merely meant the absolute 


‘property of the defendants, The later 


history from 1908 onwards has already 
been referred to.” The above history shows 
that the Armenian mortgagees were origin- 
ally sharers in the mirasi, that they got 
assignment of the land revenue from the 
Nawab and that such an assigniiént of the 
land revenue by way of mortgage cannot 
be regarded as a “jagir;~ but possibly it 
amounted to an inam grant of the land 
l i ) EON i 
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in the mirasi right, it is not clear that 


‘el. (d) applied. But if it is held that. 


the clause applies on the ground that the 


_ grantee owned, if at all, only a partial 


share and not the whole mirasi right, his 


> successors seem to have acquired the com- 


plete right to the kudivaram. We do not 


. hear of any other joint mirasidars, after 


-~ 


1873 and all the tenants from 1574 up 
to now have been held to possess no oc- 
cupancy rights. In these circumstances 
even if the village at one time fell under 
cl. (b) the suit lands ‘ceased ‘to be part 
of an estate within the meaning of the 
Act, by complete acquisition of the rights 


by Mr. Sam and his successors ; for each 


plot has to be considered separately, for 


the purpose of the Exception tos. 8. This 
is similar to the conclusion arrived at by 


` Coutts-Trotter, J., and Srinivasa Iyyengar, 


J.in Sam v. Ramalinga Mudaliar (1). 
The respondent argued that the ques- 
tion whether the village of Noombal and 


` Puliampatti amounted to an unsettled jagir 


within the meaning of cl. (¢c) or not is res 
judicata by reason of the findings in the 
former litigation, which went up to the 
High Court and is reported as Sam v. 
Ramalinga Mudliar (1). The District Judge 
held that, the former litigation began in 
the District Munsif’s Court and that Court 
is not competent to try the present suit 
which was filed in a District Court. Mr. 
Varadachari the learned Advocate for the 
respondent argued that the present suit 
also ought to have been filed before the 
District Munsif and the District Munsif 
was really competent to try the suit. He 
contended that the suit is in substance 
a suit for ejectment against the tenants who 
were holding over beyond the period 
mentioned in the muchilika, Ex. BB and 
the proper *Court-fee for such a suit was 
that provided under s. 7 (xi) (cc) Court Fees 
Act, according to which OCourt-fee is 
payble on thu value of one year's ‘rent. 
But Mr, Krishnaswamy Iyer who appears 
for the appellant argues that this suit is 
not a mere suit for éjectment but it also 
contains a prayer for a declaration that 


the plaintiff is the absolute owner of the 


suit property and in such cass s, 7 (iv) (e) 


would apply to obtain a declaratory decree. 


or’ order where consequential relief is 
prayed for. In all such cases the plain- 
tiff has to state the amount at which he 
values the relief sought: In the present 
case the plaintiff having chosen to value 
the relief sought at Rs, 20,000 he ought 
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not now to be allowed to-argue that he could 


have valued it less. If the prayer for the 


‘declaration can be regarded as an idle 
-declaration Mr. Krishnaswamy Iyer's argu- 
ment cannot be accepted. The Full Bench 


decision in Ramachandra Aiyar v. Noorulla 
Sahib (12), is” authority for holding - 
that an unnecessary prayer fora declara- - 


‘tion may be ignored. In that case the 


Full Bench held that the suit was ofa 
small cause nature, in spite of the declara- 


tion. There may, of course, be cases where 


the object-matter of the declaration is of a 
wider scope than the object-matter of the 
consequential relief. In such cases the decla- 
ration. cannot be regarded’ as a mere un- 
necessary or idle addition and then the 
plaintiff must give avaluation to the declara- 
tion and the consequential relief. He has 
to state ib according to his own estimate 
and the case would fall under s. (7) (tv) (c) of 
the Court Fees Act. Inthe present case, 
the plaintiff, instead of merely claiming - 
to be the landlord wanted declaration of 
his title also and ‘this cannot be regarded 
as an unnecessary declaration. Assuming 
there ip some res judicata, it can be only 
so far as the former judgment decided that 
the suit lands did not constitute a jagir. 
The further question whether the suit 
lands would fall under s, 3 (22) (d) and 


‘within the Exception to s.8 has to be dealt 


with by us and decided. 

_ Another point argued by Mr. Varadachari 
is that the defendants are estopped 
from raising the question that the suit 
lands are governed by the Hstates Land 
Act, having submitted to the decision in 
the former case and having obtained a 
‘muchilika Ex. BB not only for the lands 
covered bythe former judgment but also 
for additional lands treating them all on 
the footing that they are not governed by 
the Estates Land Act, his conduct practically 
amounting to the representation that he 
will not raise the point over again. It 
is true that under the Estates Land Act 
if the lands are lands in an estate a tenant 
cannot contract out of his occupancy rights, 
that is, however much he may contract 
tosurrender the land at the end of the 
period of a muchilika, such aclause would 
be void and in spite of the clause he can 
continue iu possession, tide s. 187 (1) (g) 
of the Estates Land Act. But that is not 
the question involved in the points raised 
by Mr. Varadachari. Ina case where the 
question whether the land is an estate or 


oe M. 101; 1M. L. T. 314; 16 M. L.J. 477 
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notis itself in dispute and the dispute 
has been settled by a Court of law 
against the contention of the tenant that 
the land is in an estate and, therefore, 
prima facie the Estates Land Act does 
not apply and the tenant can derive the 
benefit of the Act only by re-agitating 
the doubtful question over again on the 
‘ground that the former decision is not 
‘res judicata and is otherwise errone- 
ous, his conduct would amount toa 
representation, where he said that he will 
not re-agitate the point but submitto the 
decision and surrender the land at the 
end ofthe termand does not contravene 
the provisions ofs.187 (g) and it seems to 
methe estoppel operates. In Midnapur 
Zemindari Co. v. Naresh Narayana Roy 
(13) the Judicial Oommittee held that 
where thereisaformer judgment against 
the appellants holding that they had no 
occupancy rights though the matter was 
not res judicata, it created a paramount 
duty on the appellants to displace the 
finding. In Vaddadi Kamaraju v. Kocher- 
lakota Venkatalakshmipatht (14) it was 
held by my Lord the Chief Justice and 
Srinivasa lyyengar, J., that while a person 
cannot relinquish his reversionary right, 
he can relinquishhis right to say that 
the properties in dispute form part of the 
reversionary estate, and having made such 
an admission for consideration he cannot go 
back upon it. Similarly though a tenant can 
never be estopped from claiming occupancy 
rights, in respect of land in an estate by 
reason of the Statute, he will-be estopped 
from saying that the land is in an estate, 
if he has previously taken it on the footing 
that it is not an estate. It may be that the 
estoppel extends only upto his surrender- 
ing vacant possession; after he surrenders 
he may agitate any question he likes: 
Cababe on Estoppel page 25. But he cannot 
keep the possession which he obtained by 
representing that he will not claim the 
land to be in an estate, In Secretary of State 
for India v. Krishnamoni Gupta (15), it was 
‘held that the plaintiff having acquiesced 
in the former decision of 1859 that the 


land belonged to Government and having © 


taken the land from Government on that 


(13) 64 Ind. Cas. 231; 48 O. 460; l4 L. W. 265; 30 
M. L. T. 279; A. IL R. 1922 P. O. 241; 48 TA. 49 


P. C.). , 
i (14) 88 Ind. Cas. 982; 49 M. L. J. 296; 21 L. W.TIl; 
A.I R. 1925 Mad. 1043. 
(15)29 0. 518; 29 I. A. 10t; 6 O. W. N. 617; 4 Bom, L. 
R. 537; 8 Sar, P. O. J. 269 (P. Q.). | 
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footing, they are bound by that acquies- 
cence and no ground has been shown for 
relieving them from the consequence of 
that acquiescence. In Muniswami Chetty v. 
Maruthammal (16) it was held that an execu- 
tor, who has accepted the offices of executor 
and acted as such, is estopped thereby 
from setting up adverse title tothe pro- 
perty disposed of by the will. See also 
Foa on Landlord and Tenant 6th Edition 
page 522 and Bigelow on Estoppel, 6th Edi- 
tion, pages 565 and 599. n 

The respondent relies on the decisions in 
Huddersfield Banking Co. v, Lister (17) 
and Great North West Central Ry. v. 
Charlebois (18). I do not think these cases 
help the respondent's contention. He then 
relied on In re Anderson Peglar v. Giilatt 
(19). There it was héld that a person 
getting into possession of one property 
under a valid disposition of a will, and 
another property under an invalid dis- 
position is not estopped from raising his 
own title, as to the second property. I think 
thatcaseis distinguishable from the case 
of a tenant. The same remark applies to 
Coole v. Flight (20). In thiscase the deci- 
sion in Board v. Boad (21) was distinguish- 
ed. But I do not think they are appli- 
cable to the case of a landlord anda tenant. 
In my opinion the defendants-appellants are 
also estopped from raising the question 
that the suit landsare in an estate so long 
as they keep possession underthe muchilika 
Ex. BB. and have not surrendered vacant 
possession. See Baliaramgiri Ramchandra 
v. Vasudev Moreshvar (22). I would, 
therefore, dismiss the appeal with costs. 
' O. M. P. Nos. 4849 and 4850 of 1920. 

These petitions have been filed fcr the 
admission of fresh documents in appeal. 
The former was by the appellant and 
the latter was by the respondent. The reg- 
pondent presses the latter only if the former 
is allowed. The appellant wishes to exhibit 
the report of the kanungoes upon which 
Hx. Il was founded. The document hag 
been summoned for by us from the Board 


(16) 7 Ind. Oas. 176; (1910) M. W. N. 233; 8M. L. T. 
124; 20 M. L, J. 687; 34 M. 211 


(17) (1895) 2 Oh. 273; 64 L. J. Ch. 523: 12 R. 331: 72 
L. T. 703; 43 W. R. 597. ; 
08) (1899) A. ©. 114; 68 L. J, P. C. 25; 79 L. T. 

(19) (1905) 2 Ch, 70; 74 L, J. Oh. 433; 92 L. T. 725: 
53 W. R. 510. ' 
(20) (1920) 2 Oh, 536; 89 L. J, Ch. 519; 64 8. J. 739: 
6 ar a i : 
(21) (1874) 9 Q. B. 48; 43 Le J. Q. B. 4; 29 L. T. 459: 
2 W. R. 206. ; pai a aaa 
(22) 22 B. 348, 
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of Revenue and a typed copy of it has been 
sent up by the Board of Revenue as the 
document is ina condition not permitting 
of being sent up or being handled. The 
kanungoe’s report says that the villages 
were granted as jagir. The respondent 
wants to rely upon the use of the word 
Jagir.“ The document is admitted. But 
Ex. II chooses to describe the village as 
inam. Inthe second petition the respon- 
dent wants to have the document dated 
30th April, 1836. sent by Mr. A, Maclean, 
the Collector of Chingleputto the Secretary, 
Board of Revenue. Here we have got the 
words “looking tothe peculiar circum- 
stances under which the inam tenure was 
abrogated by the Nawab Walaja (if that 
were really the case).” The document is 
admitted and I think it only strengthens 
the conclusions I have already arrived at 
thatthe villages must be regarded as an 
inam and not as jagir. The memorandum 
of objections is not pressed and is, therefore, 
dismissed. But we make it clear that we 
find that Item No. 1 stands on the same 
footing as item No. 3 in all respects and 
the plaintiff's suit is dismissed, only on the 
ground that it was premature. No costs as 
to memo, of objections. 
Venkatasubbha Rao, J.—This suit 
relates to certain lands in the village of 
Puliampatti situate in what is known as 
the Noombal Jagir in the District of Ohin- 
gleput.. The plaintif calls himself the 
jagirdar of Noombal and the suit is filed 
against two defendants, Ramalinga and 
Velu. The present plaintiff became by a 
recent purchase, one of 1920, the owner of 
the jagir andon the 15th of September, 
1921, the two defendants executed in his 
favour a muchilika (Ex. BB),in respect 
of7 betel plots called gadangadies in the 
said village of Puliampatti. It will be 
well perhaps to give the names of the 7 
gadangadies. They are: 1. Kariamanickam, 
2 Pinnamaram, 3. Veliveram, 4 Veerappan, 

5. Kadapetham, 6. Baker, and 7 Seethevi. 

I may mention that these are the only 
betel plots in the village. 

The muchilika says that the lease is to 
bein force for one Fasli, It describes the 
landsas belonging to the jagirdar and the 
tenants expressly agree to surrender the 
plots at the end the Fasli; but itis stipulat- 
ed that if there happens to bea betel crop 
on any plot, the said land is to be delivered 
only at the end of the Fasli during which the 

.harvestis completed. Although the lease 
comprises as I have said all the 7 plots the 
plaintiff seeks to recover in this suit pos- 
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session only of plots Nos. 4, 5 and 6 namely, 
Veerappan, Kadapathem and Baker. The 
District Judge has dismissed the suit in 
regard to the first plot on.the ground that 
there was a betel crop on that land and 
the suit was to that extent premature. He 
has found that the plaintiff is entitled to 
eject the defendants from items Nos. 4 
and 3. The defendants in theappeal urge 
that they are not liable to be ejected from 
these two plots and the plaintiff has filed 
a memorandum of objections, in which 
he states that his suit ought to have been 
decreed even in respect of the first item, 
The main defence to the suitis, that the 
village of which the plaint lands are a 
part, forms an estate within the meaning 
of the Estates Land Act and that, there- 
fore, no Civil Court has jurisdiction totry ` 
the suit. This contention raises not only 
the question of jurisdiction but necessarily. 
involves thatthe defendants are entitled 
to occupancy rights. They plead further. 
that they have rights of occupancy, 
independent of the Estates Land Act. We 
have, therefore, to decide; (1) Is the suit 
village an Estate? (2) Have the defendants 
occupancy rights independent of the Estates 
Land Act? 

There is another question that is raised, 
namely, that the suit is barred by 
res judicata. The facts bearing - 
on this point are the following: The 
plaintiff's predecessor-in-title filed a pre- 
vious suit (O. 8. No. 562 of 1908 in the 
Court of the District Munsif of Poona- 
mallee) against, inter alia, the lst defendant 
and Vaidyanatha the father of the 2nd, 
The plaintiff in that suit claimed to eject 
the defendants therein. from three of the 
seven betel plots, namely 1, Kadapathem, 2. 
Seedevi,and 8 Velivoran (being the 5th’ 
the 7th and 3rd of those mentioned above). 
The same defence was then put forward 
as at present. It was then finally found 
by the High Oourt that the plea. raised 
was untenable and a decree was passed in 
favour of the then plaintiff. The judgment 
of the High Court Ex. FF 3 Sam v. Rama- 
linga Mudaliar (1) was delivered on the 
18th of February, 1916. The decree was 
executed and the plaintif in that suit. 
obtained possession of the three plots 
through Court, on the 28th July, 1916. He 
then let on the 3lst July, 1916, all the 
7 betel plots including, the three, the 
subject-matter of the previous suit to 
two persons (1) Ramalinga, the Ist de- 
fendant in that action and (2) Vel Muru- 


‘gappa, 4 stranger, taking from them a 
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muchilika of that date (Ex. AA). This 
was followed by several muchilikas with 
which we are not concerned. We finally 
“come to the suit muchilika Ex. BB dated 
the 15th September, 1921, which was exe- 
cuted by (1) Ramalinga the Ist defendant 
in the previous suit and (2) Velu, the son 
and the legal representative of Vaidya- 
natha, the 2nd defendant in that suit. 
. The parties to the present suit are-thus 
the same as those to the previous action or 


their representatives. It is contended 
for the plaintif that the previous 
decision operates as res judicata 


From what I have stated, it will be seen 
that there is one item common to the 
two suits, namely, Kadapathem (the 5th 
of the seven items mentioned above). 
There can be no question that so far as 
this item is;concerned the present plea is 
barred by vres judicata. The previous 
decision declares that the defendants are 
not entitled’ to occupancy rights. in that 
item and they are bound by that decision. 
This is not disputed by the appellants 
and the lower Oourt’s judgment cannot, 
in any event, be attacked so far as this 
item is concerned. The appeal therefore 
must be dismissed to this extent. 

The items which remain, therefore, to be 
considered are Veerappan and Baker 
Gadangadies the first and the last of the 
three items mentioned in the plaint. The 
question is, is the suit barred by 
res judicata so far as these items are con- 
cerned ? l 

Under s. 11 Civil, Procedure Code a 
previous decision cannot operate as res judi- 
cata, unless the first Oourt was competent to 
try thesubsequentsuit or the suit in which 
the issuehas been subsequently raised. For 
the defendants, it ia urged that the Dietrict 
Munsif’s Court which heard the previous 
suitis not competent to try thé present suit 
which the plaintiff himself valued at over 
Rs: 20,000 which fact alone enables him 
‘to file it in the District Court. This 
argument being prima facie sound, the 
question is, is tnere anything to show 
that the present suit is nevertheless one 
which in substance falls within the 
jurisdiction of a Munsif's Court? It seems 
to me that it does not. The plaintiff con- 
tends that this is in effect a suit by a 
landlord against a tenant, for the recovery 
of immoveable* property, sand that the 
section of the Court Fees Act applicable is 
s. 7 (xi) (c). In thatcase, the value of 
the suit for the purpose of the Court-fee as 
well as for determining the Tribunal which 


t 
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has jurisdiction to try. it, is the amount 

mentioned in that sub-section, namely, . 
the rent of the property payable for the 
year preceding the date ofthe plaint. If 
the suit: is, to be valued on that footing 
there can be no doubt that a Munsit’s 
Gourt has jurisdiction. But now let us 
turn to the plaint to see what the reliefs 
are that the plaintif has asked for, He 
prays inter alia for two distinct reliefs. 

(1) Declaration that he is the absolute 
owner of the property. ' 

(2) Recovery of possession. 

I do not think a suit of this nature can 
be said to be merely a suit by a landlord 
against a tenant for recovery of immoveable 
property. A prayer for declaration of title 
is clearly outside the scope of sucha suit. A 
suit for possession may be based on a 


specific tenancy pleaded in the plaint or 


on the more general ground of ownership, 
In a suit based on tenancy pure and 
simple, the plaintiff seeks to get a decree 
solely by relying on the rule of estoppel, 
He says to the defendants in effect 
“You admitted my right; you are now 
estopped fromdenying it." In such anaction 
the trial.is confined to the sole question, 
is the defendant the plaintiff's tenant or 
not. But there is nothing in law which 
compels .a person, when suing his tenant 
to restrict himself to this ground. He may 
raise a larger question in the suit, the 
question of his ownership, and in that 
event, whether the particular tenancy set 


-up is proved or not, he may obtain a 


decree in ejectment on proving title. Now, 
in the light of these observations let us 
examine the plaint. The plaintiff in thig 
case seeks a declaration of his title and 
asks for possession. -In the body of the 
plaint, there is a specific tenancy set up 
and the plaintiff, ithe chose, might have 
confined his action to that sole ground. But. 
that is not what he in fact has done. I am, 
therefore, of the opinion that it was not 
through any inadvertence that the plaintiff 
valued his suit under s, 7 - sub-s. 4 (iv) (0), 
That sub-section says, that where the suit 
is to obtain a declaratory decree plus 
consequential relief, the Court fee is to be 
computed, according to the amount at 
which the relief sought is valued in the 
plaint. If all the parts of the section are 
read in their entirety it will be seen that 
the expression “the relief sought” refers 
to the whole relief asked for, namely, the 
declaratory decree along with consequential 
relief. That suit being, therefore, to obtain 
that relief (declaratory decree plus con- 
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Bequential relief)it was open to the plaintiff 
to place upon it his own valuation, He 
''ehose to. value the relief at Rs. 20,000 
and filed the suit in the District Court. 
The suit, having regard to the prayers 
eOntained . in the plaint, has in 
my opinion been rightly valued. Then 
‘remains the question is the prayer relating 
to the declaration an‘idle or unnecessary 
prayer? In my opinion it is not. If a 
decree is passed against a tenant solely 
on the ground that he is estopped from 
denying his landlord’s right, who prevents 
. him from surrendering the propérty and 
- then setting up his paramount title? Take 
a case where the tenants set up occupancy 
rights as has been done in the present 
case. If the decree rests merely on the 
rule of estoppel, after delivering up the 
property to the landlord, the tenants may 

claim occupancy rights and litigate that 
' question in a subsequent suit. But 
if the decree itself negatives the 
occupancy rights set up by the tenants, 
that finally precludes them from ever raising 
or agitating the point again. |, therefore, 
overrule the plaintiff's objection that the suit 
is barred by res judicata. 

Granting for a moment that the plaintiff's 
contention regarding res judicata is sound, 
it can relate not to any entire issue in 
the case, but only to a part of it. In the 


previous suit, the question that arose for - 


decision was: Were the lands, the subject- 
matter of that suit, lands in an estate? 
The tenants contended that Puliampatti 
the village in question was an ‘unsettled 
jagir’ within the meaning of cl. (c) 
of sub-s. (î of s. 3 of the’ Estates 
Land Act, The decision ‘in that case 
negatived that contention, butit does not 
follow that the wider question whether 
the suit village is an estate or not was 
decided. The learned Judge having held 
that it was not an “unsettled jagir" 
under cl. (c) refused to decide whether 
it was an tnam within the meaning of 
el. (d). Even if the plea of res judicita 
prevails we have yetin the suit to decide 
that question. l 

Srinivasa Iyyengar, J., observes in his 
judgment:— 

‘Tf, therefore, the villages of Numbal 
. and Puliampatta do notform an unsettled 
jagir within the meaning of cl. (c), it is 
immaterial to determine whether they fall 
under cl. (d), for if they do, so far as the suit 
lands are concerned they ceased to form 
part of an estate by virtue of the Exception 
tos. 8,” The observations of the. other 
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learned Judge, Mr. Justico Coutts-Trotter: 
(ashe then was) are to the -same effect, 
though not so explicit. So far as the 
Exception to s. 8 is concerned its appli- 


cation depends on particular facts connect- | | 


ed with each separate plot in the village. 
The decision, therefore, that certain proved 
facts broughta specific plot within that 
Exception, isa decision, which in the very. 
nature of things, cannot apply to other and 
different plots in the same village. The 
plots with which we are now concerned are: 
Veerappan and Baker Gadangadies and. 
they were not the subject of adjudication 
in the previous case. Assuming, therefore, 
that the plea of res judicata is sound, it 
cannot avail the plaintiff 
limited extent. Bat as I have held the 
pleais wholly untenable and must accord- 
ingly be overruled. 


‘Issue No.7 raises a question of estoppel. In — 
view ofmy decision in regard to the other 
points raised in the-.case, it is’ unnecessary 
to decide this question and J, therefore, — 
do not propose to deal with it. Coming 
now tothe main issue ir the case, whe-- 
ther the Court has jurisdiction and whe- 
ther the defendants have occupancy rights 
1 shall first briefly state my conclusions 
before stating my-reasons in support of 
them. I am disposed to agree with the 
learned Judge in the previous suit. and. 
reject the defendant's contention to the 
effect that the suit village is-an “unsettled 
jagir” within the meaning of cl. (c). I 
am, however, of the opinion, that sit is 


| nevertheless an estate being an inam within 


the meaning of -cl. (d), thatis to say, I bold’ | 
that the land revenue alone of the village ` 

was granted in tnam toa person not then 
owning the kudivaramand I further hold 
thatthe grant has been recognised by 


the British Government with the result - 


that every . requirement of cl (d) is satis- ` 
fied. Next I hold that the two plots with 
which we areconcerned namely Veerappen 
and Baker Gadangadies fall within the Ex- 
ception to s. 6 as they have ceased to 
form.an estate by reason of the fact that 
the kudivaram interestin themshas been ac- — 
quired by the inamdar. I shall show by 

reviewing the evidence on the point that 
he acquired the mirasi rights in the plots 
and that the tenants have, therefore, no 
rights of occupancy either under or out- 
side of the Act. . s 


Let us now look at the history of this 
holding. When Mahomed Ali was the 
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Nawab of the Oarnatic he granted an inam 
(I am using the word in its generie sense) 
certain villages, including Noombal and 
Puliampatti (in what is known as the 
` Chingleput District) to a lady of his family 
Khairunnissa Begum. In the same year but 
shortly afterwards, he granted to the East 
India Company a tract of territory wherein 
the said villages were situate. The grant 
to the Company. is generally known as 
‘jagir Circar’ (Macleans Manual of the 
Administration of the Madras Presidency, 
Vol, III, page 378). Oneof the questions 
raised’ in thissuit is, when did Mahomed 
Ali cease to be the sovereign authority in 
respect of the territory ceded to the British 
onthe 16th of October, 1763, when the 
jagir grant was made or on the 3lst July, 
1801, when he finally renounced the Civil 
and Military Government of the Oarnatic 


and accepted a stipendary provision? (See 


Aitchison’s Treaties, Vol. 10 pages Zand 5. 
In the judgment .of Srinivasa Iyyengar, J 
and Coutts Trotter J. to which I have al- 
ready referred (Ex. FF-3) reported as 
Sam v, Ramalinga Mudaliar (1) it appears 


to have been assumed that in respect, of the. 


‘jagir Oircar’ the Nawab ceased to be rul- 
ing sovereign from- the moment of the 
grant to the East India Company. In the 
present appeal both sides have contended 
that thisis a wrong assumption and that 
Mahomedally’s sovereignty even over this 
tract came to an end only in 1801 when he 
finally renounced the entire Government of 
the Oarnatic. I am disposed to doubt whe- 
ther asa fact of history this contention is 
correct. (See Maclean’s Manual, Vol. 1 
Chronological Table at the pages 159 and 
188). But I am prepared to assume that 
he at that time possessed sovereign 
authority over this tract, for,in my opinion 
this fact makes no difference. To con- 
tinue my narrative the Nawab, some time 
prior to 1781 (the date is not known) pur- 
chased the villages back from, the lady 
and became its owner. Itis suggested for 
the plaintiff that as this acquisition was 
by a ruling prince the land was‘no longer 
subject to any kind of tenure and became 
ordinary property. Granting that 


Mahomed Ali was theruler of the tract in 


question on that date the transaction is 
described in the documents as a purchase 


and not atasa resumption and it would. 


be a legitimate.nference that he acquired 
the villages as his private property. In 
that event, it would: retain its original 
character and still bean nam ora jagir 


(as the case may be)in hia hands, After’ 
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the Nawab acquired the villages in this 
way he mortgaged them with one Ohamier 


Sultan,’ the predecessor-in-title of the 
plaintiff. The transaction is evidenced by 


an order issued by the Nawab to the ten- 


ants dated 15th February, 1872 (Ex. I) and 
by a muchilika of the same date executed 
by Chamier in favour of the Nawab (Ex. I-A) 
Mr. Varadachari the learned Oounsel for 
the plaintiff contends that the land ac- 
quired by the ruler having become ordi- 
nary land freed from the incidents of 
tenure land, the transaction with Chamier 
Sultan isnothing more and nothing less 
than a mortgage pure and simple. If this 
be so, he argues there can possibly be no 
question of the land being an estate. I 
may mention that as between the. Nawab 
and Chamier Sultan, the latter, in course 
of time became the full owner of the pro- 
perty. It ison these facts that the question 
has tobe decided, What is the nature 
of the grant.? For the tenants it is argued 
that the original grant to the lady was a 
jaghir grant (as distinguished from an inam 
grant) and that the land retained that 
charactar subsequently throughout. It is 
urged for the plaintiff, on the other hand, as 
I have said above, that the transaction 
between the Nawab and Chamier Sultan 
wasa mortgage pure and simple, a dealing 
by a debtor with his creditor in respect 
of property subject to no tenure and 
that the question of a grant does not, 
therefore, arise at all. This contention as 
I have shown, is untenable. In the alter- 
native, the plaintiff maintains that the 


‘grant was nota jaghir grant but a grant 


in inam. Before deciding the question 
whether this particular grantis an inam 
grant ora jaghir grant I must first examine 
the sensein which these words jaghir and 
inam areused in 8 3 of the Estates Land Act, 

Section 3 sub-s. 2 refers to permanent- 
ly settled estates unsettled palaiyams and 
jaghirs and inam grants. The question is, 
is there adistinction between a “jgaghir” and 
“inam” as usedin this section? Tne word 
‘inam’ isa more generic: term and jaghirs 
are only a species of the inams; so that- 
every jaghir isan inam; though every inem 
is not necessarily a jaghtr. The “permanently 
settled estates” referred to in cl. (a) com- 
prise zemindaris, jagirs mittahs and palai- 
yams (See s. 4 of the Madras Act II of 1894, 
Proprietary Estates Village Service Act). 
Now, these various kinds of holdings may 
be settled by the . Government under the 
Permanent Settlement Regulation (Regula- 
tion XXV of 1802), If they are so settled, 


596. 


“under sub-cl. (a). The Legislatura deals 
` with ‘unsettled palayamsor jaghirs in sub- 
cl. (e). The: diference -then . between 
. palayams and jaghirs included in the term 


‘permanently ‘settled estates’ in sub-cl. (a) 


and ‘unsettled. palayams or jaghirs’ refer- 
_ red toin sub-cl. (c)is, that while the for- 
mer ‘have been settled under the Regula- 
tion the latter have not been settled but 
. Otherwise they are identical; The anti- 
_thesisis between the word ‘settled’ in sub- 
cl.. (a) and the word unsettled in sub-cl. 
(c) In what sense then is the word 
‘Saghi7” used in the sub-clause, (c) in the 
generic sense of an inam or in a more 
restricted sense? To answer this question, 
it is relevant to enquire; underthe general 
revenue policy that obtainsin this pro- 
“vince, is it every inam that is regarded 
as being capable of being dealt with 
under Regulation XXV or is it only 
inam of the particular kind? As Sri- 
nivasa Jyyengar, J. points out in the judg- 
ment I have already referred to, Sam v. 
Ramalinga Mudaliar (1): 1 

“It is difficult, if mot impossible, to 
frame a definition or even give a descrip- 
. tion of: jaghir so as to distinguish it from 
an ordinary inam as many jaghir grants 
were mere presents to individuals, while 
many service grants are called inams.’ 
But still there can be no doubt that the 
word “Jaghir’"in the 
in a limited sense. In Wilson’s Glossary, 
` the word jaghir is described as a tenure 
common underthe Muhammadan Govern- 
“ment where the grantee of the public 
‘revenue was clothed “with the powers 
requisite to enable him to collect and 
appropriate such revenue and administer 
the general. revenue of the district.” 
Similarly,in Maclean’s Manual, Vol. III, 
Jaghir is defined as a tenure common under 
the Muhammadan Governmentby which the 
revenues were made over “either uncon- 
ditionally or on the condition of periorm- 
ing some public service such as the levy 
and maintenance of troops or other 
specified duty (page 378).” The term 
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they became. “permanently settled estates” Chiefs in the frontier territory. He com- ` 


posed between 


section is used’ 


pares a jaghir grant toa zemindari grant 
and saysa:i— It 
“In both casesan individual was inter- 
actual cultivator page 218”. 

Later on he remarks:— 


“Both the zemindar and jaghirdar were 
in some cases representatives of ancient 
sovereigns of the country 
administrative authority varied with their 
origin.” o 


The position of the palatyagars again in 


ofthe Hill Zemindars of the Northern 


Oircars, They were military captains of- 


different degrees of power and consequence, 
To a palayam grant in the Madura Dis- 
trict were attached three obligations, to 
preserve the King’s peace to maintain and 
furnish the necessary fixed number of 
troops, and pay a tribute annually to the 
King’s treasury, (Sundararaja Iyyengar’s 
Land Tenures, pages’ 11% and 113). The 


. feature common to these various kinds 


of holdings is that the grantee is possessed 
ofsome sovereignty rights whether de- 
legated or usurped. A jaghir grant was also 


made as remuneration for officers employed.. 


in the Oivil; Revenue or Police Depart- 
ments ofthe State (Sundararaja Iyyengar’s 
Land Tenures, page 217). It may, therefore, 
be fairly assumed from the grouping of 
jaghirs along with zemindaris and pala- 
yams that.the term ‘jaghir'is used in the 
section in the more restricted sense 
above mentioned. It is no doubt true that 
jaghirs -were sometimes granted as a 


means of support te the relations of. the - 


Emperor: (Sundararaja Iyyengar’s Land 
Tenures, page 218). But itisnot in this’ 
sense that word 
Estates Land Actin the ‘particular col- 
lation which occurs there. An inamin- 
its extended sense meansa gift or a 
reward, a mere benefaction due to the 
bounty or the munificeace of the grantor. 


The revenue policy generally pursued in ` 


this Presidency shows that steps are: not 
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and their - 


‘jaghir’ is used in the . 


the sovereign and the...” 


some parts ofthe country resembles that: 


t 
1 


Jaghir literally means ‘place taken’ and was. taken to settle such tnams under the Perma- 

‘applied toa grant in which the grantee nent Settlement Regulation. I am, therefore, ~. 
- took the place of the ruler and inter- disposed to accept Mr. Varadachariar’scon~ 
cepted the ‘“khiraj” before it reached the tention and hold, agresing with Srinivasa ` 


public treasury. (Sundararaja Tyyengar’s 


Land Tenures in the Madras Presidency, 
Second Edition, page 217).. The learned 
author then observes that: the position 
. occupied by ‘the jaghirdar was not dis- 
. pimilar.. to. 


4 


4 


„that occupied by Hindu 


Tyyengar,J.,in Sam v. Ramalinga Mudaliar 


(1) that the word ‘ jaghir’ in s. 3 of the’ .° 


Estates Land Act is used inthis limited 
sense. Mr. 
that it is a mistake to suppose that there- 
isafixed revenue policy and. refers to 


Krishnaswamy Iyer” replies , 


jaghirs (for instance Kalrayan jaghirsin 
South Arcot Distrtct), which have not been 


dealt with under the Permanent Settle- . 


ment Regulation, but have, on the other 


hand, been enfranchised under the inam * 


rules. True; butstill in understanding 
the word ‘jaghir’ as used in the section, 
one must have. regard to the general 
though not absolutely fixed, Revenue 
policy of the Government. Moreover 
though some jaghirs have been dealt with 
underthe inam rules, we havenot been 
‘referred to any converse case, where inams 
have been permanently settled under the 
Regulation. I may in this connection quote 
a passage from my judgment in Appeals 
Nos. 327 to 332 of 1926. ` 

“The word ‘permanently settled estates’ 
in cl. (2) are wide enough to cover jaghirs. 
It is open tothe Government to settle a 
jaghir falling under cl.(c) under Regulation 
XXV of 1802, in which case, it becomes 
a permanently settled estate under cl. (a) 
It is similarly open to them (though per- 
haps this is more unusual) to enfranchise 
the jaghir as an inam under the inam 
rules in which case it falls under cl. (d), 
provided the other condition mentioned in 
that clause is satisfied, regarding the grant 
of the meloaram being to a person not 
owning thekudicaram.” ` 

My conclusion, therefore, is that the word 


jaghir is used in the more restricted sense in ' 


8. 3. 
Mr. Krishnaswamy Iyer for the defence 
argues that jaghir and inam are indiatin- 
guishable and that where the holding has 
long been known ‘as a jaghir, it must be 
treated assuch for the purposes of the 
Act. I may atonce mention that though 
the suit villages are generally deseribed 
as jaghir in numerous documents they are 
also sometimes described as inam. In the 
Kannango's report (admitted in appeal) on 
which the recommendation of the Committee 


of Assigned Revenues was based, the vil-' 


lages were no doubttermed asjaghirs: but the 
Committee itself calls them inams. And 
again in the Collector's report dated 30th 
April, 1836, (also admitted in appeal) the 
term used is inam. However this may 
be, I am not prepared to accept the des- 
cription of the holding asa decisive test. 
The jaghir isa more dighified term and 
there may be a tenancy to adopt it to 
improve the status of the grantee. ` 


Then comes the question, is the grant to 


Khairunnissa a jaghir grant .or a grant in- 


tnam? For, it is this grant that is material, 


.* 
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as the property, as I have said, has through- 
out retained its original cheracter. The 
grant was toa lady of the Nawab’s family 
a gift made to a private individual for her 
subsistence. Such a grant cannot be term- 
ed a jaghir grant within the meaning ofsa. 3 
of the Act. Sub-clause (e) does not, there- 
fore, apply. 
„It then follows that it was a grant in 
inam. That it was to & person not owning 
the kudivaram cannot be seriously disputed. 
in Sam v. Ramalinga Mudaliar (1); The 
Thakeed issued by the Nawab (Ex. 1) shows 
very clearly that even.in 1782 there were 
ryots in occupation of the land. Chamier 
Sultan is enjoined to ‘to continue to give 
the ryots etc, their due share according 
to the usual custom.’ There isan allusion 
to the “‘ryots and other persons whose inter- 
ests, Ohamier Sultan was required to pro- 
tect”. Thus,of the conditions mentioned 
in sub-cl. (d) two are satisfied namely, that 


_the grant was in inam and secondly that 


the grantee was a person not owning the 
kudivaram. There is a third condition that 
has to be fulfilled, namely, “that the grant 
has been, made, confirmed or recognised by 
the British Government.” The grant was in 
this case neither made nor confirmed by 
The question is, 
was it recognised by that Government? 
To deal with this question I must state a 
few further facts in connection with 
history of this jaghir. The tract of lend 
that was ceded to the East India Company 
in 1763 was leased by them to one Ponnap- 
pa Mudali who appears to have claimed 
rights under this ‘lease in Noombal and 
other villages which had been made ever 
to Ohamier Sultan. There was then a 
body known as “the Committee of Assign-. 
ed Revenues” which had been appointed 
by the East India Company. Representa- 
tions were made to that body both by Pon- 
nappa and Ohamier Sultan. The Commit- 
tee, after investigation reported to the 
East India Oompany that the jaghir grant- 
ed to them was exclusive of the village 
which had been previously given over to 
the lady mentioned above (Hx. 2 dated ‘the 
15th February, 1784). Thereupon the Go-- 
vernment wrote to the Committee stating 
“As these villages, therefore, could never 
have been supposed to constitute part of 
the farm of the seven magans (as the tract 
was then known), they must be excepted 
in the renters cowle and he must be made 
acquainted of our having admitted Mr, 
Ohamier’s claim to thom,” (Ex. 11-A, dated 
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_ 20th February, 1784,)” 
` „.Now, does this proceeding amount to a 
recognition under sub-el. (d), This ques- 
tion was left open in the judgment report- 
edas Sam v. Ramalinga Mudaliar (1). . It is 
. unnecessary to decide whether this particu- 

lar act .constitutes recognition, for, in my 
opinion, there is a surer ground on which I 


“can hold that the grant has been recognised.. 


' The grant to Khairunnissa was not a grant 
made by previous zemindar but. was a 
royal or badshahi grant. By-the preamble 
to Madras Regulation XX XI of 1802 all royal 
grants must be deemed to have been re- 
cognised. It runs thus: “Whereas the 
ruling power of the provinces now subject 
to the Government of Fort St. George has 
in conformity to the ancient usages of the 
country, reserved to itself-and has exer- 
. ised the actual proprietary right of land of 
.` every description; -and whereas consis- 
tently with that principle,- all 
alienations Sof land except by the con- 
sent andyatthority of the. ruling power 
are violgtidns of that ‘right; but whereas 
conside bis portions of land have been 
-alienated by the unauthorised. encroach- 
ments of the present possessors by the 
fraudulent means; and whereas: the Per- 
manent Settlement of the land. tax has 
been made exclusive of alienated lands of 
every description itis expedient that rules 
‘should be enacted for the better ascertain- 


ment of the titles of persons holding or. 


claiming to hold,lands exempted from the 
payment of revente to Government under 
' grantnot being.. badshahi or royal and 
for fixing an assessment on such -lands of 
that description as may become liable to 
pay revenue to Government, wherefore 
the following rules are enacted for that 
purpose." 


Further, this grant must be deemed: to 
have been also recognised under s. 2 of 
the same regulation. It says inter alia that 
all grants made prior to that 26th of 
‘February, 1768,in the lands called the. 
Oompany’s jaghir shall- be deemed to 
be valid and all persons holding such 
lands shall contiuue to hold them without 


let or molestation. The present grant 
having been made. in 1763 clearly comes 


within this section. 


: I am, therefore, of the opinion that this 
grant. has been recognised by the British 
‘Government and that the. village is an 
‘estate within sub cl. (d) . E 
. Uf the village is an estate, by reason of its 
“being aninam‘under sub-cl,(d) the question 
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arises. Dothe suit lendsfall within the 
Exception to s. 8, that is to say, have 
these specific. plots ceased to be part of the. 
estate, by reason of the fact’ ‘that the 
interest in them ‘has been 
acquired by the inamdar.? A point to 
‘note in connection with this part- of the' 


4 
ore 


case is, that- the ‘ village or ‘group of a 
villages with which we areconcerned is in’. 


the District of “Ohingleput. where the 
mirast tenure prevailed. The. defendants 
do not claim to be mirasidars. 


Their . 


claim is based upon the fact that they > 


have been cultivating tenants, 


long in- 


occupation of the suit land. I shall now . 


proceed to show that the kudivaram which, | 


originally vested in the body of men known 


as mirasidars was in course of time, acquir-- ` 


ed by the jaghirdar. For this purpose, 
the voluminous 


documentary’ evidence -.’ 


filed in the case has to be minutely ex- _ 


amined. It rangesover a long period, but 
on a close analysisthe conclusionis irresisti- 


ble. that the inamdar became gradually the: — 


owner of both the warams, Ishall discuss 


.. these documents under four headings. mm 
[His Lordship discussed the documentary 


evidence and proceeded as follows :— 


I have now dealt with events up to 1890 . 


and shall pause here for a moment to. 


ol 


summarise their effect, confining’ myself ` 


to the betel lands in Pulliampatti, for, with 
them, alone. we are directly concerned in 
this suit. Repeated admissions.were made 


by tenants, leading to an inference both of © 


‘a positive and negative nature, namely,. 


' that while they themselves had no occupancy 


Tights, the jaghirdar “was the mirasidar 
meaning that he possessed as such those 
Tights. 
are the ‘proceedings of ~ Oourts which 
recognised and gave effect’. to the mirast 
right of the jaghirdar, It is unnecessary 
to- enquire when and how he acquired this 
right, but it is perfectly clear that he did 


acquire it and that the tenants did not . 


possess occupancy rights. | ; 


r N The Fourth Period. 


In 1884, there was again litigation in. 
respect of lands in Pulliampatti, The 


tenants’ took exception to’ the pattas, 
containing the-words (insisted on by the 


jaghirdar) that he is the owner of the. 


lands. The Deputy Oollector says in his 
order :— oe te 
“It is admitted that defendants (tenants) 


they ure payakaries or tenants-at- will. . They 


belong to the community of Thottakkara 


‘To the same effect as admissions, | 


. are not mirasidars. Plaintifi proves that > 
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Mudaliars class occupied in raising betel 
gardens, ” 

It was held that the words objected to, 
were properly inserted and that the 
defendants were bound to accept those 
patias. ‘The next important event occurred 
in 1903. A, tenant filed a suit against the. 
jaghirdar for a' declaration that he had 
occupancy rights in some land in Pulliam- 
patti (probably betel land), as the judg- 
ment in that case seems toshow)and theclaim 
was negatived by the District Judge, Mr. 
Broadfoot (Ex. EE-1 of 1903). The Judge 
. holds that Nambal and Puliampatti were 
held on the same tenure and although he 
records in his judgment an admission of 
the jaghirdar that the tenants in Noombal 
have occupancy rights he finds relying 
enter alia. on previous orders, that so far as 
Puliampatti is concerned, the tenants of 
that place have no such rights. This 
. Judgment was upheld in the High Oourt 
by Subramania Iyer and Miller, JJ., (Ex. 
EE--1 of 1907). I may point out that in those 
judgments the expression ‘private land’ is 
not used in the technical sense, in which it 
is used in the Estates Land Act, and those 


words can only mean ‘sontha nilam’ (words 


occurring in the muchilika) which may be 
oe as “land owned by the zemin- 
ar,’ 

Then we come to an event which marks 
an. important stage in the history of the 
litigation relating to this jagir. The 
facts I am about to narrate I have already 


set forth in another connection; but for the 


sake of clearness, I am’ going over the same 
ground but slightly in a different form, 


On the 28rd of October, 1927, certain ryots: 


including the Ist defendant and the father 


of 2nd, executed in favour of the then: 
jaghirdar a muchilika in respect of three: 


out of the seven betel plotsin the village 
Kadapetham, Seedevi and Velivoram. The 
recitals in that muchilika favour the con- 
tention of the jaghirdar. He filed a suit on 
it,’ which finally came up to the High 
Oourt. It was decided by Sreenivaca 
Iyyengar and Ooutts-Trotter, JJ., and the 
rights set up by the tenants were negatived. 
Thereupon, thejaghirdar executed the. 
. decree passed in his favour and obtained 
posession onthe 27th July, 1916, of the 
three plots through: Court. Three days 
after, a fresh muchilika was executed in 
his favour (Ex. AA, dated 3lst July, 1916) 
by the lst defendant anda stranger, which 
recited thatall the seven betel plots were 
the property of the jaghidar and contained 
whatis termed a surrondor clause, that is, 


DS 
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an undertaking by the tenant to delive™ 
up the land on the’ expiry of the year, 
the same being the term of the lease. 
This lease related to all the seven betel 
plots.: The muchilikas which followed this 
are unimportant till we came to the suit 
muchilika (Ex, BB dated the 15th Septem- 
ber, 1:21). The executants of this are the 
defendants to ths present-action. One of 
them as I have already said, is a party to 
the previous suit and: the other is A 
representative of another pariy. This 
muchilika again which is for a single year 
relates to all the seven plots. The 
recital is again made that the lands 
belong tothe jaghirdar and there is also in 
it the surrender clause. 

I have now fully dealt with the documents 
that relate to the suit village and more 
particularly tothe betel plots in that village.. 
To sum up their effect; they show thatfor 
about 100 years the jaghirdar repeatedly 
asserted his right to both the warams, that 
this right was sometimes denied by the 
tenants, -that the dispute was carried both 
to the Revenue and the Oivil Oourts and 
that theright claimed by the jaghirdar was 
almost uniformly upheld by those tribunals. 
They further show ihat the jaghirdar evicted 
old tenants and put in new ryotsin their 
places and that in the muchilikas executed 
from time to time, the tenants submitting 
to the judgments of Oourtsa, made admis- 
sions recognising the jaghirdar’s right and 
undertaking to surrender the lands on the 
expiry of stated periods, In the face of 
these facts, it is impossible to hold that in 
respect of the suit betel plots, the tenants 
have occupancy rights, The suit village 
is a mirasi village and the mirasi 
right by whomsoever it was original- 
ly enjoyed,, became, .in course of 
time, vested in the jaghirdar, though it is 
impossible to say when and how he acquir- 
ed it.’ 

I have already held that the suit village 
is an estate, within the meaning of s. 3 (2) 
The betel ` 
plots (Veerappan and Baker Gidangadies) 
to which alone our attention, as I have 
gaid, must be confined, were originally 
thus plotsof land in an estate; but hy ope- 
ration of Exception to s. &, the kudivaram 
interest in them having, as I have said, 
been acquired by the inamdar, the plots, 


have now ceased to be part of the 
estate. The defendants’ contention 
therefore, fails both under the Ast and 


independent of it. The result is, the 
appeal is dismissed with costs, 


094 
“In regad tothe memorandum of objec- 
tions, which relates to the first suit item, 
namely, Veerappan Gidangadi, I have held 
thatit tands on the same footing as Baker 
Gidang*adi. The learned District Judge 
has refused to pass a decree for possession 
of this plot on the sole ground that the 
suit 13 premature in regard to it and as 
the memorandum of objections is not 
pressed, 1 accept that finding and dismiss 
the memorandum. 


VNV ' Appeal dismissed, 
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MADRAS HIGH COURT. 
APpPBAL AGAINST APPELLATE ORDER No. 199 
oF 1927. 

May 2, 1929. 

Present:—Mr. Justice Jackson. 

Raja OHINNA MUMMIDI ROYAY 
VASAVANT BAHADUR—Petitionge 
versus 
Raja SOMASEKARA OHIKKA ROYAY 

— RESPONDENT. | 
Civil Procedure Code (Act V of 1908), 0. KAT, rr. 8, 
l1—Execution of decree—Payments admitted by 
decree-holder—Absence of certificate under r. 2, effect 


FThe absence of direct certification under O. XXI, 
r, 2, Civil Procedure Code, does not preclude an 
lXxecuting Court from inquiring into payments ad- 
mitted by the decree-holder, but in respect of which 
he pleads an adjustment. The case where a judg- 
ment-debtor pleads payments totally denied by the 
decree-holder is entirely different from one where 
the decree-holder himself admits the payments, but 
seeks to explain them away. o, 

Appeal against an order of the District 
Court, Chittoor, dated the 5th September, 
1927 in, A. S No. 198 of 1926 (B. P. No. 45 
of 1925 in O. 8. No. 108 of 1916 on the file 
of the Court of the Subordinate Judge, 
Chittoor.) 

Mr. A, C. Sampath Iyenger, for the Appel- 
lant. 

Mr. N. C. Vijia Raghavachari, for the 


Respondent. 


JUDGMENT. —Under a compromise 
decree in he Subordinate Judge's Oourt, 
North Arcot, dated 30th October, 1917, the 
Zemindar of Punganur was directed to 
pay the plaintif arrears of maintenance 
at Rs. 30 per mensem and `future 
maintenance at Rs. 40 per mensem and in 
the event of his failure to pay the main- 
tenance amount due as aforesaid the 
plaintiff was at liberty to execute the 
geeres and recover the amount, The plaint- 
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iff applied for execution on 27th April, 
1925, for arrears of maintenance from 
lst March, 1922, to lst March, 1925. The 
zemindar pleaded adjustments amounting 
to Rs. 5,527-7-0. The question was then 
raised whether under O. XXI, r.2 (3) such 


adjustments being uncertified could be 


recognised by the Executing Oourt, 

The case-law applicable tothis question 
has been exhaustively cited by the learned 
Advocate for the appellant, Mr. A. O. 
Sampath Iyengar but the parties are 
agreed that all the law relevant to this 
case is correctly set forth in Lodd Govinda 
Doss v, Rajah of Karvetnagar (1). Where 
no intimation is conveyed by the decree- 
holder, it is doubtful whether the Court 
itself can start an enquiry onthe ground 
that the decree-holder should have certified 
payment on adjustment. The Court may 
be seized of the question either from 
intimation conveyed by the decree-holder 
or from the judgment-debtor within the’ 
prescribed period. In the present case it 
is clear that the judgnient-debtor gave 
no information,, and it only remains to 
consider whether the decree-holder can be 
said to have done so. ; 

He stated in his execution application 
that payments had been made from time 
to time, but they were for the period 
previous to Ist March, 1922, and the 
maintenance from lst March, 1922 to 
lst March, 1925, was due. This runs very 
much onall fours with Lodd Govinda Doss 
v. Rajah of Karvetnagar (1), where the 
decree-holder admitted that payments had 
been made but stated that they had been 
appropriated towards the expenses of 
management; and it was held that the 
truth of the assertion was a legitimatesubject 
for inquiry. 

It is quite cbvious that neither party 
will be prejudiced by the order of the 
learned District Judge directing further 
inquiry; and in thelight of Lodd Govinda 
Doss v. Kajah of Karveinagar (1); Iam not 
prepared to uphold the technical objection 
that the Oourt is precluded from inquiry 
into the payments admitted under O. XXI, 
r. 11, because there is no direct certification 
under O. XXI, 1.2. The case wherea 
judgment-debtor pleads payments totally 
denied by the decree-holder is entirely 
different from one where the decree-holder 
himselfadmits payments, butseekstoexplain 
them away. l ° 

The appeal is dismissed with costs, 

V. N. V. Appeal dismissed. 
(1) 30 Ind, Ons, 357; 29M. La J, 219 et p 226 
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MADRAS HIGH COURT. 
Oivi Misck&LtanE dus Petitions Nos. 793, 
794 ann 870 oF 1929, . 
February 27, 1929, 
` Present:—Mr, Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 


RAMALIN GA MUDALIAR AND aNnoTHER— 


PETITIONERS 
Versus 
T.S. RAMASWAMI IYER— 
RESPONDENT, l l 

Civil Procedure Code (Act V of 1908), as. 109 (c), 110 
Application for leave to appeal to Privy Council— 
Ejectment suit by landlord—Value less than Rs. 10,000 
Existence of suits between same parties in respect 
of other holdings in same village, effect of— Leave 
under s. 109 (c), whether can be granted. Ma 

A suit by alandlord against a tenant in respect of 
certain lands ina village was decreed in favour of 
the plaintiff on the ground that the suit lands ceased 
to be part of an “estate “` under the Estates Land Act: 
and the tenants were not, entitled to occupancy 
rights. The said decree was in appeal confirmed by 
the High Court. 
ofthe suit was less than Rs. 10,000 but. leave was 
asked for onthe ground that there were other cases 
pending between the same parties relating to similar 
holdings inthe suit village of the requisite value: 

Held, (1) that since the decision as to occupancy 
rights was res judicata in the latter suits the exist- 
ae of he suits did not avail the petitioner. [p. 596, 
col. 2, i h 

(2) sat leavé could not be granted under s. 109 
(c), Civil Procedure Code. [ibid 

Under s. 109 (c), Civil Procedure Code, the Court 
must be satisfied that, having regard to all 
the circumstances of the ease, it is right and 
proper to grant a certificate of leave. The mere fact 
that the point raised in the appeal affects third par- 
ties, is no ground for enabling the petitioner whose 
case is devoid of merit to further agitate the question 


‘before the Privy Council. [ibid.] 


Petition for leave to appeal to His Majesty 
in Council against a decree of the High Court 
in A.S. No. 28 of 1926 and reported as 119 


' Ind. Cas. 577 -preferred against thas of the- 


District Court, Chingleput, in O. 5, No. 22 
of 1923, 

Mr." C. Narasimha Chariar, for the Peti- 
¢ioners. 

Mr. S. Varadachariar and S. E. Sankara 
Iyer, for. the Respondent. ` | 


Venkatasubba Rao, J.—The de» 
fendants apply for a certificate of leave to 
appeal to the King in Council. One of the 
questions raised in the suit was, whether 
the village in which the suit lands are 
situate, is an estate or not within the mean- 


irg of the Estates Land Act. It was inter: 


alia contended for the defence that the 
village in quéstion is an unsettled jagir 
under s. 3(2) (e). We have held that the 
grant was not a jagir grant but an inam 


grant which falls within sub-al, (d), Wa 
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The value of the subject-matter | 


' $95 


have further held that, undef the Exception 
to.s. 8 the inamdar acquired the kudivaram 
interest and the plots in’ question have, 


. therefore, ceased to be parts of an estate. 


The contentionof the defendants taat they 
are entitled to occupancy rights has also 


"been rejected. 


The judgment of this Court is a confirm- 
ing judgment. The plaintiff sought tó 
recover in the suit possession of three 
Gidangadis or betel plots known as Veera- 
pan, Kadapetham and Baker Gidangadis - 
The learned District Judge disallowed the 
plaintiff ’s claim in so far as it relates to the 


first plot on the ground that the euit was 


premature. He passed a decree in respect 
of the second and third plots. -We confirm- 
ed the judgment of the lower Court in its 
entirety. ` The defendants desira, to prefer 
an appeal to the Privy: Council. So far as 
Kadapetham is concerned, it was not even 
argued for the defence that the decision 


‘of the lower Oourt was wrong and, giving 


effect to a plea of res judicata we held 
that the defendants were bound to deliver 
up possession of that plot. Then remains 
the. only other item, Baker Gidangadi, 
which alone can form the subject-matter of . 
appeal to the Privy Council. It is admitted 
that its value is far below Rs, 10,000, ` 
The first paragraph of 5,110 has, therefore, 
clearly no application. 

Then comes the question can the petition- 
ers rely upon the second paragraph ?. It 
refers tocases where the decree involves 


` directly or indirectly some claim or ques: 


tion to or respecting property of the re- 
quisite valus. To what kind of cases this 
paragraph applies, is indicated in the fol- 
lowing passage, in the judgment of the Judi- 
cial Oommittee in Radhakrishna . Ayyar v: 
Sundaraswamier (1). ; l : 

. “In the first place, the sum of money 
actually at stake may not represent the 
true value. The proceeding may, in many 
cases, such as a suit for an instalment of 
rent or under a contract, raise the entire 
question of the contract relations between. 
the parties and that question may, settled 


‘one way or the other, affect a much greater 


value, and its determination may govern 
rights and liabilities of a value beyond 
the limit [Banarsi Prasad v. Kashi Krishna . 
Narain (2)}. The Courts below may ac- 


(1) 74 Ind. Cas. 584;.45 M. 475 at p. 481; 360. L. J 
450,16 L. W. 18; 51 M, L, T. 31:43 M.L. J. 393: 270 


4 


W. N. 1; A. L R. 1922 P. O. 257; 20 A. L. J. 937; 491, 
A. 211 (P. 0). > -n Y 

(2) 28 T, A. 11; 23 A. 227; 8 Sar, P. O.J. 447:11 M. 
L. J. 56; 3 Bom. L, R, 194; 5 0,-W, N,193; 7° Sar, P, 


J 
Q, J. 825 (P,O): > 


- w t 
H 
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cordingly with propriety, as was done in 
this case, make the necessary certificate.” 

It is alleged that there are other cases 
pending between the same parties, relating 
to similar holdings, in the suit village and 
that the total value of thé lands concern- 
ed is upwards of Rs. 10,000. Prima facie, 
then, this paragraph applies, but a certain 
circumstance excludes its application. It 
is not disputed that these various suits 
were filed, unlike the present suit in the 
District Munsif’s, Court. In a previous 
case between the same parties reported as 
Sam v. Ramalinga Mudaliar (3), it was held 
that the grant in question was not a jagir 
grant and that the decision operates as res 
judicata between the parties. That is the 
view taken by the District Munsif in the 
suits to which I have referred and the 
correctness of that view cannot be disput- 
ed. In these circumstances, it is futile for 
the defence to urge that there are other 
suits pending (it is true appeals are pend- 
ing against the Munsif's decisions) which 
relate to lands which are of the requisite 
value. How can the decree in this case 
affect in these circumstances any ques: 
tion respecting property the subject matter 
of the other suits? It is no longer open 
to the defence to raise in those suits the 
plea that the grant isa jagir grant. That 
is the only question of law that can be 
raised before the Privy Council in the 
present case and whatever view may ultima» 
tely prevail on this point, the defendants 
can derive no advantage so far as the other 
suits are concerned. I am, therefore, of 
the opinion that the second paragraph 
cannot avail the defendants, 

It is lastly urged that the petitioners 
are entitled toa certificate under s. 10y 
(c). It is said that the question, whether 
the grant wasa jagir grent or not, affects 
besides the defendants a large number of 
tenants under the plaintiff. In the first 
place, it cannot be said that the class of 
persons interested in this question is 
numerically large. The villages compris- 
ed in the grant do not exceed in area 
two square miles, Moreover we must be 
satisfied that, having regard tothecircum- 
stances of the case, this ie a fit one for appeal 
to His Majesty in Council. The history 
of this litigation shows that there is no 
merit or substance in the defendants’ con- 
tention. So far asthey are concerned, it 
was held so long ago asin 1908 that the 
grant is not a jagir grant and that even 
otherwise the defendants had no occupancy 


(3) 34 Tod, Oas. 803; 40 M, 664; 30 M, In Je 600. > 
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rights, That ruling would have been & 
complete answer to the plea now repeat- 
ed again in this suit but for the accident 
that the suit out of which the appeal arose; 
was filed not in the Munsif's but in the 
Then, again the decree 
in Sam v. Ramalinga Mudaliar <8), 
was executed by the plaintiff, defendants 
had to give up possession of the plots 
then in question and it was only in virtue 


of a subsequent arrangement made in 1921, 


that they came to occupy the suit plots. 
The mere fact that the point raised in 
this appeal affects third parties, 18 no 
ground for enabling the present defen- 
dants, whose case is devoid of merit to 
further agitate the question. Under s. 10y 
(c), we must be’ satisfied that the case is 
a fitone for appeal; that means, we must 
be satisfied that having regard to all the 
circumstances of the case it is right 
and proper to granta certificate of leave. 
I am not so satisfied. The petition 18 
dismissed with costs. 
| Ramesam, J.—l agree, 424 

It follows that the other two petitions 
stand dismissed. No costs, 

V.N. V Petitions dismissed, 


MADRAS HIGH COURT. 

APPBAL AGAINST APPELLATE OsDER No, 7 

oF 1925. 
` April 19, 1929 
Present:—Mr. Justice Venkatasubba Rao, 
GUDU' BALAMBHOTLU-— APPELLANT 
VETSUS 
MANDELA BAPANAMMA AND OTAERS— ' 
l RESPONDENTS. 
- Civil Procédure Code (Act V of 1908), O. XXI, r. 11 
—Limitation Act (IX of 1908), Sch. I, Art. 182— 
Execution application—Mistake as to particulars such 
as names of judgment-debtors, effect of. PN 

Where there has been in fact an application for 
execution made by the party entitled to make it, 
the mere fact of a mistake having been made in 
giving the particulars required by O. XXI, r. 11 of 
the Code of Civil Procedure, such asthe names of 
the judgment-debtor, cannot have the effect of 
rendering the application, ineffectual to save a 
succeeding application for execution from the bar of 
limitation. {p. 597, col. 2.] 

Parakkat Devaswom v. Venkatachalam Vadhayar 
(3), Samia Pillai v. Chockalinga Chettiar (1) and 
Rajam Aiyar v. Annatharainam (2), followed. 

Appealagainst an order of the Oourt of 
the Subordinate Judge, Narsapur, in 
Appeal Suit No, 32 of 1922, preferred against 


een 
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the order of the Court’ of the District 
Munsif, Bhimavaram, dated the 30th Octo- 
ber, 1922 and made in E. P. No. 1066 of 1921, 
in‘ O. 8, No. 431-of 1910 on the file of the 
Gourt of the Diatrict Munsif of Narsapur. 

Mr. P. V. Vallabhacharyalu, for the Ap- 
pellant.. 

Mr. P. V. Rangaram, for the Respond- 
ents. 

J UDGMENT.—The point I have to 


- decideis, whether the Execution Petition 


No, 1066 of 1921 is in time or not. There 
were certain previous executionapplications 
filed. The question is, whether they werein 
accordance with law within the meaning of 
Art. 182 of the Limitation Act. The present 
petition was filed within three years of the 
last of the previous petitions, but it is con- 
tended for the respondent that those peti- 
tions are defective and cannot, therefore, be 
taken into account for the purpose of the 


Statute. 
The plaintiff 


The facts are these: 


obtained decrees intwo mortgage suits. 


They were against two different sets of 
defendants. Let us call them A and B in the 
first suit, C and Din the second. The suits 
related to different sets of properties. We 
are now concerned with what I may call 
the suit against A and B. The defect 
alleged in the previous petitions arose 
thus. When the plaintiff applied for exe- 
cution of the decree in that suit, he gave 
the names of the defendants wrongly, i.e; to 


“Bay, instead of giving their names as A and 


B, he gave themas C and J), That the 
mistake was bona fide cannot possibly be 
doubted. Tha learned Subordinate Judge 
thinks that the question of good faith has 
no bearing at all on the point to be decided. 
Ia this, he is entirely mistaken. With 
each of the execution petitions, the plaint- 
iff filedacopy of the decree and it is not 
disputed that the copy so filed was ofthe 
right decree. The description of the pro- 
parties was also correctly given. The 


` Gourt clerk, by comparing the execution 


petition with the copy of the decres filed, 
could have at once discovered the mistake. 
As it turned out, the mistake waa not dis- 
covered. As the petitions were dismissed in 
initial stages, evea notices were not taken 
aut against the defendants. Does this 
mistake prevent the previous applications 
trom being in „accordance with law? The 
decided cases show clearly that the appel- 
laats contention must prevail, Where 
execution was applied for,the name of the 
daceased defendant being wrongly mention- 
ed, that was-held to be in accordance with 
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law, Samia Pillar v. Choekalinga Chettiar 
(1). When the plaintiff applied for a 
relief not granted by the decree, it was 
held that the defect did not. render the 
application invalid, Kajam Aiyar v, 
Annatharatnam (2), When execution was 
applied for against the original defendanta 
although in the meantime the mortgaged 
property passed to 3rd parties, the Court 
held. that the application owas in 
accordance with law, Parakkat Devaswom v. 
Venkatachalam Vadhyar (3). I shallcite a 
passage from the judgment of Muthuawami 
Aiyerand Best, JJ. in Samia Pillai v. Chocka- 
linga Chettiar (1) the first of the thréecases 
mentioned above. 

“Where there has been in fact an applica- ` 
tion for execution made by the’ party 
entitled to make it, the merefact of a mis- 
take having been made in giving the parti- 
culara required by s. 235 of the Code of 
Oivil Procedure cannot, we think, have the 
effect of rendering the application a 
nullity.” g 

With this proposition I entirely ‘agree. 
The order of the lower Court is set 
aside and the appeal is allowed with costs. 

V. N. V, Order set aside. 

(1) 17 M 786; 4 M. L. J. 8. 

(2) 31 Ind. Cas 318; (1916) M. W. N. 127; 29 M. L. 
J. 669; 18 M. L. T. 475, i ` i 

(3) 92 Ind, Cas, 709; 50 M, L. J. 153; 23 L. W, 29; 


A. I, R. 1926 Mad. 321, 


i pew 


MADRAS HIGH COURT 
FULL BENCH. 
Orvit Revision Paririon No. 033 oF 1928, 
March 15, 1929, 

Present:—8Sir Murray Ooutts-Trotter; Km, - 
Chief Justice, Mr Justice Wallace, 
and Mr. Jnstice Anantakrishna Aiyar. 

J. SELVARANGA RAJU—Petitronge 

versus — p 
T. DORAISWAMI MUDALIAR— 
RESPONDENT. 

Madras District Municipalities Act (V of 1920), 
ss. 49,50, 51—Rules for decision of election dis- 
putes, rr. 1, 11 (c)— Disqualification of candidate under ` 
s. 49 or 50, whether ground for petition impugning ` 
election— ‘itlection’, meaning of. , 4 

Held, by the Full Bench -~-A disqualification under 
s.49 or 8,50 of the Madras District Municipalities 
Act of an elected candidate is a ground for a 
petition impugning the election under r., 1 and 
T. 11 (e) of the Rules for the decision of disputes.. 
as to the. validity of an election held under the 
Madras District Municipalities Act, 1920: “The 
remedy is not confined to that prescribed in sg 5] ° 
and 314 of the said Act. [p. 600, col. 2.] _ 

Per Wallace, J.--The Election Court decides whe. 
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ther or not.there has. been -a proper election of ‘a 
t 


properly ‘qualified candidate and its decision on tha 
“point is final. But the District Judge under s. 51 
decides, where an election has not been challenged 
and has stood, whether subsequent doubts as to the 
‘qualification of any Councillors are justified and-his 
-décision on that point is final. |p. 601, col. 2; p. 602, 
col. 1.) ; 

| Case law considered.] 

Per Anantakrishna Atyar, J—The word ‘election’ 
should ordinarily be taken toinelude both nomina- 
tion and poll, [p. 602, sol. 1.1 

Devasigamony v. Sethuratna Iyer (1), approved. 
_ Alangala Goundar v. Ayyathorat Mudaliar (2) and 
Vaidyanatha Thever v, Murugaiyan Chettiar (3), 
‘overruled. 


Petition under s. 115 of Act V of 1908 
and 107 of the Government of India 
Act praying the High ‘Court to revise the 
order of the Court of the Subordinate 
Judge of Chingleput, dated 28th February, 
1928, and made in O. P, No. 30 of 1927. 


ORDER OF REFERENCE TOA 
i FULL BENCH. 


Walsh, d.—(November 9, 1928).— 
"This is a Revision Petition against the 
order of the Subordinate Judge of 
Chingleput,inan Election Petition, O. P. 
' No. 30 of 1927. The facts of the case are as 
follows:— 

The petitioner: was nominated as a 
candidate‘for the 9th Ward of Saidapet 
Municipality. The last day for nomina- 
tions was the 13th of August, 1927, the 
election being on the.7th of September, 
1927. After scrutiny the petitioner and 
one T. Doraiswami Mudaliar, who is the 
respondentin the present petition, were 
accepted as nominees. The petitioner took 
objection to the nomination of the re- 

. spondent on the ground thathis name was 
not on the electoral roll. The Chairman 
overruled the objection on the ground that 
it was only due toa clerical mistake. No 
objection was taken to the petitioner's 
‘nomination and he was elected. After 
his election the respondent put in an 
election petition challenging the peti- 
tioner's election on the ground thatat the 
time of nomination he was an Honorary 
Magistrate in the Saidapet Bench Oourt 
"and thus disqualified under 6. 49 (2) (iv) 
of the District Municipalities Act, The 


learned Subordinate Judge allowed the. 


petition and declared the respondent the 
only other candidate, to have been duly 
elected. The revision petition proceeds on 
three grounds: — | i 

(1) that no election petition lay and 
hence the order-is without j urisdiction, 


4 
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' (2) that on -4 proper ‘interpretation of 
the various documenta the petitioner was 
not an Honorary Magistrate at tho time ` 


of the nomination and election, and 


(3) that im any case the learned Subor- 
dinate Judgeshould have ordered a fresh 
election. , 

The first objection goes tothe root of 
the whole matterand, as I am satisfied on 


hearing the arguments that this isa point 


which I should suggest to His Lordship 
the Chief Justice be referred to a Bench 
of two Judges orto a Full Bench as he 
thinks fit and as Ishall not be here’ at 
the time orders on such reference are 
made, I think it would only embarrass my 
successors if I gave any finding on points 
Nos. 2and 3. I shall now briefly mention 
the reasons why I consider that point No, 1 
should be referred to a Bench oftwo Judges 
or toa Full Bench. 

The question at issue is whether the 
disqualification of a candidate to sit on 


‘the Council can be questioned in an elec- 


tion petition before the Subordinate Judge 
and this depends on the meaning of r. 11 
(c) of the Rules forthe decision of:disputes 
as to the validity of electicns. OlauSe (c) 
rans:— 

“It (in the opinion of the inquiring 
authority) the result of the election has 
been materially affected by any irregu- 
larity in respectof a nomination paper, 
or by the improper reception or refusal | 
of a vote, or by any non-compliance with 
the provisions of the Act or the rules made 
thereunder, the election of the returned 
candidate shall be void.” A 
"The contention for the petitioner is that 
the disqualification of a candidate cannot 
be questioned under this Rule. Itis | 
urged that, if at the nomination any objec- ` 
tion in regard to such disqualification 
is overruled by. the Ohairman, the only 
other remedies are an appeal against such 
orderto the Local Government and the 
remedy under 8.1 of the Act by a petition 
tothe District Judge. The actual point 
has been raisad in two cases before two 
Judges of this Court sitting singly. The. 
first case was that reported. in Devasi- 
gamony V. Sethuratna lyer (1) and decided 
by Ramesam,J. It was under the Madras 
Local Boards Act XIV of 1920, but the ‘ 
matter isthe same in principle, In that 
case an ex Officio member of a District 
Board who had ceased to be such at the 


time proposed another member of the. 


(1). 87 Ind, Oas. 363; A. T. R. 1925 Mad. 1034, 
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Board ‘to be the Vice-President of the 
Board, Objection was taken that the pro- 
Posal wasnot legally made by a member 
Of the Board; but it was overruled and 
the person proposed got the largest num- 
bər of votes. An election petition was 
filed against the successful candidate in 
the Gourt of the Subordinate Judge of 
Trichinopoly. Against the order of the 
Subordinate Judge a petition was filed in 
this Court and Ramesam, J., in disposing of 
the case observed: ; 

“I therefore decide that the validity o 
the vote of Mr. Pethachi Ohsttiar. can be 
and ought to be decided in this election 
petition,” 

The next case is that reported in Mangala 
Goundar v. Ayyathorait Mudaliar (2), This 
came up before Devadoss, J ,and was under 
the District Municipalities Act. He held that 
-no election petition lay under r. 11 (ce) 
based on the disqualification of a candidate 
and dissented from the opinion ex- 
pressed by Ramesam,J.: in Devasiga- 
mony. v. Sethuratna Iyer (1). The 
same learned Judge confirmed this decision 
in a later case reported in Vaidyanatha 
Thever v. Murugaiyan Chettiar (3). As tbe 
matter has been very fully discussed in 
these cases, especially by my ‘learned 
brother Devadoss, J., in Mangala Goundar 
v. Ayvathorai Mudaliar (2), it. would be a 
waste of time for me to reconsider in this 
ordér all the authorities, and sitting as 
a Single Judge it would add to the con- 
fusionif I decided the present petition 
-either way myself. J, therefore, briefly 
note the main points on each sides. The 
petitioner adopts in toto the arguments of 
Devadoss, J..in Mangala Goundar v, Ayya- 
thorai Mudaliar (2). 

The chief argument forthe respondent 
is that it has always been held heitherto 
that the disqualification of a candidate 
can be gone into in an election petition 
though there has been no explicit ruling 
on the point, In Srinivisulu Reddy v. Kup- 
puswami Goundar (4) three candidetes 
offered themselves for election for a vacant 
seat on the Taluk Board of Tiadavanam, 
“The President of the Taluk Board rajected 
the nomination of the plaintiff on the 
ground that he was an Honorary Magis- 
trate and, therefore, disqualified for election 


under s. 55 (2). Later the third candidate 
(2) 110 Ind. Oas. 765; 55 M. L. J. 632; A. I. R. 1928 
Mad. 641; 29 L. W. 685. 
(3) 115 Ind. Gas. 59; (1928) M. W. N.549; A.L R. 
1928 Mad. 1077. 


(4) 108 Ind. Oas. 212; 27 L, W. 362; (1927) M. W. N. 


875; A. I. R. 1928 Mad. 253. 
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withdrew, So only one candidate was left 
and he was declared elected. The 
District 
Munsif'’s Gourt against the President and 
the successful candidate for a declaration 
that he was duly nominated candidate, 
ete. The learned Judges Madhavan Nair 
and Ourgenven, JJ ,held that no suit lay. 
Tt is clear from 


considered that plaintiff had a proper 


“remedy by way of an election petition but 


what was actually decided was that no 
civil suit lay. In Gopala Iyengar v. 
Mahomed Ibrahim Rowther (5) the Judges 


- proceeded on the footing that it was open 


fo the parties in an election petition to 
raise the question of. disqualification. It 


‘ie strongly argued that the remedy under. 


s. 51 isastrictly limited one which cannot 
be availed of by any one but the Oouncil- 
lor himself or a fellow Councillor and that 
it leaves a defeated candidate without 


any remedy. The view put forward is | 


that s. 91 refers only to disqualification 
arising after the person has been elected 
aga Oouncillor asthe languageof s. 50 
contrasted withs. 49 implies, and that 
if this interpretation be held to be correct 
the difficulty felt by Deavadoss, J., as to 
the possibility of two conflicting decisions, 


the judgment that they ~ 


— 


one by the District Judge under s. 51 and- 


the other by the Subordinate Judge on an 
election petition will not arise; and it 
is also pointed out that the remedy by 
way of prosecution unders. 314 is limited 
tothe disqualifications under s. 50. I 
think there can be no doubt that the 
disqualifications ins. 49apply to candidates 
aud those in s 50 to the elected 
But 8.51 expressly says:— 

“Whenever itis alleged thatany person 
who has been elected or appointed asa 
aaa disqualified under s, 49 or 
sg. §0.”...... 

Therefore, although the argument of 
the learned Advocate for ths respondent is 
very attractive, it is against the plain words 
of 5.51 which contemplates disqualifica- 
tions both under s. 49 and 8.50. As to 
the argument that the disqualification of 
candidates can be gone into 
election petition in Hoagland, the rules 
there are entirely different aad under the 
Municipal Corporation Act of 1882 (45 
and 46 Vic),s. 87,the disqualification of 
a candidate isa ground ‘for an election 
postition. It is also argued for the res- 

(5) 90 Ind. Oas. 759; 48 M. 509; 49 M. L. J. 606; 
92 L. W. 320; (1925) M. W, N, 783 & 834; A. I. R. 
1925 Mad, 1119. i oe 


in an. 


f 
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‘pondent that my learned brother Deva- 
doss, Jọ hastaken an unduly limited view 
-of the’ meaning of ‘the word “election”. 
"He states. 
. “Non-compliance with the provisions of 
the Act or the rules ‘made thereunder 
‘can only mean non-compliance by the 
officer whose’ duty it isto fix the date of 
election, receive votes and. act as polling or 
-returning officer.” ` Ka 
-In -Srinivrasalu Reddy v. Kuppuswami 

Goundan (4) quoted above Curgenven, d., 
held “that the term ‘election’ may be taken 
:to embrace the whole procedure whereby an 
‘elected:.member’ is returned, whether or 
.not it be found necessary to take a poll.” 
He followed the view taken by Jackson, 
JIM Srinivasa Chariar v, Venkata Rama 
Aiyar (6) and by Wallace, J., in Sarvothama 
Rao v. Chairman, Municipal Council, Saida- 
pet (7). Madhavan Nair, J., agreeing with 
Ourgenven,J., adopted this broader mean- 
ing of the term “election” as against the 
more restricted one which he had taken in 
Krishnaswamt Chettiar v. Ghulam Mohd. 
Ghouse (8) with Phillips, -J. However, on 
this poirt it has been argued by the learned 
Advocate for the petitioner that Devadoss, 
J., did not really say anything more than 
that the rules framed for election covered 
only the points which he mentioned. It is 
not disputed that these rights having been 
created-by a Statute, thereis no remedy 
outeide the Statute and, if the petitioner 
has no other remedy than an objection to 
the nomination at the time and an appeal to 
the Local Government together with any 
remedies he may have under s. 51 and s. 
314 there isno'further remedy, To my 
mind, the strongest reason given for his 
opinion by my learned brother Devadcss, 
J., is the possibility of.a conflict of deci- 
sions. Jt is clear that, as stated above, s. 51 
must apply, as it purports to do, to the die- 
qualifications both under s. 4¥ ands 40, 
It applies, therefore, to the disqualifications 
of a candidate. If an election petition to the 
Subordinate Judge lies under the election 
rules and aleo a petition by a fellow 
Councillor under s. 51 to the District 
Judge; it follows that theré may be a con- 
flict of decisions. Personally I am inclined 
to the view taken by Devadoss, J, rather 
than to that taken by Ramesam, J. But 

(6) 85 Ind, Cas. 218; 47 M. L. J. 762; “A. I. R. 1925 
Mad. 376, >- ' ' ; 

(1) 73 Ind. Cas. 619; 45 M. L. J. 23; 47 M. 585; 17 
LI W. 431; (1923) M. W. N. 266; 32 M. L. T. 178; A. 
‘LR. 1928 Mad. 475. . 


(8) 97 Ind. Cas. 469; 51M. L. J. 193; (1926) M, 
W, N, 686; A. I. R. 1926 Mad, 951; 50M. 86.” . 
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the matter being one of great importance in 
which it is desirable thatthere should be an 
authoritative decision, I would request that 
a reference may be made either to a Bench 
of two Judges ortoa Full Bench as bis 
Lordship the ChiefJustico may think fit. 
The point for reference is: ; 
“Can a disqualification under s. 49 or s. 50 
ofan elected candidate bea ground for a 
petition impugning the election under r. .1 
and r. 11 (c} of tbe rules for the decision of 
disputes as tothe validity of an election 
held under the Madras Municipalities Act, 
1920, oristhe remedy confined to that 
prescribed ins. 51ands,314 of the said Act?” 
Coutts Trotter, C. d.—Put, before 
.a Bench of three Judges. 
Mr. K. Bhashyam Atyangar, for the Peti- 
tioner, i 
Messrs. T M. Krishnaswami Aiyar and 
T.B. Ramabhadrachari, for the Respondent. 
OPINION. 
Coutts-Trotter, C.J.—The facts of 
this case are fully set out inthe referring 
judgment of Mr. Justice Pakenham Waleh, 
The question is whether a disqualificaticn 
-on ncmination on the ground that at tke 
time ofnomination the petitioner was an 
Honorary Magistrate of the Saidapet Bench 
Court and thus disqualified under s 49 (z) 


- (iv) of the Madras District Municipalities Act 


of 1920 forms a ground for an election peti- 
tion or can only be cealt.with under s. 51, 
‘My view of s. blis thatit can- only apply 
where there has been an election of the can- 
didate asa Councillor which is apparently 
valid on the face of it, In my view it cannct 
apply to the inchoate stage of nomination. 
which ‘has not resulted in at least some- 
-thing which purports to be an election. 
Moreover, so far as I can see, no person 
except a Councillor could take action before 
the District Judge against the person stg- 
gested to be disqualified. Isee no option 
but to come to the conclusicn that this 
cumbrous machinery leaves the result that 
an election petition is open to those entitl- 
ed to launch it in order to raise this ground 
of disqualification. 

Wallace, J.—The short question. 
for decision here is, whether an elector 
in an election held under the Madias 
District Municipalities Act of 1920 can, 
in an election petition before the Subordi- — 
nate Judge or District Judge urge, as a 
ground for setting aside the election, that 
the elected candidate was disqualified 
under s. 49 or s. 50o0f the Act, or can this 
‘matter be moved only by a Councillor cr by 
“the Chairman under s. 51 and before the 
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District Judge alone. = 
As usual, the Act fails to indicate clearly 
the answer to be given. The wording of © 


t 
i 
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of the matters set out in r, 11 is proved; 
The only part ofr. 11 which can apply to 
the present case is r. il (c). Iam not per- 


s.51 is unhappy. It is mot said who are ' pared to hold that the existence of a dis- 


the persons who may allegethat the elected 
Councillor is disqualified or in what form 
or manner the allegation is to be made, or 
how or when the person challenged is call- 
ed on to admit or not to admit the allega- 
tion. Again ,the present tense “is disqua- 
lified’ in sub-s. (1) cannot be aptly used 
of s.49 since it refers to the present state 
of the Oouncillor who has been elected, 
whereas s. 49 refers to his prior state on 
the date uf the nomination, election or ap- 
pointment. The same remark applies to 
the use of the same term in sub-s, (2). It 
is also not clear what differantiation, 
if any, is intended between “is dit- 
qualified” in reference’ to an allegation 
by : outsiders and “has become disqua- 
lified’ in reference to the doubts of the 
Oouncillor. Arethe doubts of a Councillor 
remediable in law only when they relate 
to a period after his election and not when’ 
they relate to the period of nomination or 
actual election? However, the general 
sense of the section seems to be that when 
any question arises whether a person elect- 
ed as Oouncilior was disqualified under s. 49 
at the timeof nomination or election or has 
since the election become disqualified under 
_ 8. 50, the matter should be moved before the 

District Judge by a Councillor or the 
Ohairman, The question is whether that 
section is exhaustive so that the ordinary 
voter, when the election has resulted in the 
election of a candidate whom he regards 
as disqualified, cannot agitate that matter 
in an election petition. It would seem 
strange if he could not and unless the Act 
and Rules makeit abundantly clear that he 
cannot, I should hold that no such prohi- 
bition exists. “ 

The general rules as to election peti- 
tions are passed under the rule-making 
power given under s, 303 (b), and any rules 
therein which deal with matters not ex- 
pr:ssly prohibited by ‘the Act will be 
intra vires. Obviously the Act doss not ex- 
pressly prohibit an elector raising in an 
election petition the matter of the disqua- 
lification of a candidate since the Act does 
not even mention an elzction petition at 
all. So we have to see whether the rules 
allow such a point to be raised in an elec- 
tion petition. Such a petition apparently 
can raise any point whatever, but the elec- 
tion will not be set aside thareupon unless 
in the opinion of the Judge hearing it one 


qualification under s. 49 at the time of no- 
mination isan “irregularity in respect of 
a nomination paper” within the meaning -- 
of that rule. So that the question is whe- 
ther it amounts to a“non- compliance with 
the provisions of the Act or the Rules made 
thereunder.” : 
I think it may -fairly be brought under 
the former category since, as [ read es, 48 
to 50, the Act prescribes that persons who: 
suffer under the disqualifications mentioned 
in those sections shall not be Councillors. ° 
I would, therafora, hold that the election of- 
a person disqualified under ss, 44 to 50 is 
contrary to the provisions of the Act. Now 
s. 48 is not mentioned in s..51. if, therefore, 
s. 51 is the only section by virtue of which - 
the absence of qualification or the existence 


-of disqualification in an elected candidate 


can be attacked, there is no provision for- 
preventing the election of a person who is. 
unqualified under s, 48 except the scrutiny 
of the Ohairman at the time of the nomina- 
tion [see rr.4 (2) (1) of the rules for the’ 
conduct of elections}. Sucha scrutiny is 
also considered a necessary protection in a 
case under s. 49 to which the same rule 
applies. It is reasonable to hold that the- 
electorate should have the right tochallenge 
the qualification of an elected candidate 
whenever the candidate. is disqualified by 
any of the three s3. 48 to 50, 
The main argument on the other side is 
that which has been emphasized in the 
Order of Reference, namely, that to: allow 
this matter to be agitated beforean Elec- 
tion Petition ‘Court which may be the 
Qourt of a Subordinate Judge may lead 
to a conflict of decisions; for instance 
the Subordinate Judge may hold on an 
election petition that the candidate was dis- 
qualified while the District Judge on a 
petition under s: 5i may hold that he: 
was not or vice versa. Bat Ido not think 
any real conflict will occur if s. 51 is used 
as it evidently was intended to be used, I 
think it applies to cases’ where the election 
has gone through without challenge and 
something has occurred thereafter which 
raises doubt about the qualification of 
some sitting Councillor. The Election Court 
decides whether or not there has been a 
proper election of a properly qualified can- 
didate and its decision on that point ig 
final. The District Judge under gs, 51 
decides where au election has not been 
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challenged and has stood whether subse- 
quent doubts as to the qualification of any 
QGouncillors are justified and his decision on 
that point is final. 

I would, therefore, answer to the reference 

_that the matter of disqualification of an 
elected candidate can be raised in an 
election petition before ihe Election Court, 

Anantakrishna Aliyar, J.—The 

_ point referred to the opinion of the Fall 

Bench 18: — ' l 

“Oana disqualification under s. 49 or 

s. 50 ofan elected candidate be.a ground for 

a pstition impugning the election under r. 1 

and r. 11 (ce) of the rules for the decision of 

disputes as to the validity of an election 


held under the Madras Municipalities Act of : 


1920 or is the remedy confined to that pre- 
seribed in s. 51 and s: 314 of the said Act.” 
The judgment of Mr.. Justice Devadoss 


in Mangala Goundar v. Ayyathorai Mudaliar 


-(2) contains a full discussion of the ques- 
tion. Thearguments for and against the 


view adopted by Mr. Justice Devadoss in 


the above case have been.fully set out in 
the order of Mr, Justice Walsh which 
gave rise to this reference. 

The first .question iè- what exactly is 
the scope of what is termed “election” 
in the District Municipalities Act and the 
rules framed thereunder. In , Wharton's 
Law Lexicon, page 312 the first meaning 
given tothe word “election’’is “the act of 
selecting ene or morefrom a greater number 
for an office.” In Stroude’s Judicial Dic- 
tionary, Vol. II, page 609, it is stated 
as follows—‘In Lceal Government Act of 
1894 ‘election’ includes both the Nomina- 
tion and the Poll (s. 75). I think that 
in the Madras District Municipalities Act 
also “election” should be taken to inelude 
both the Nomination and the Poll. Though 
a restricted view of the meaning of the 
word ‘election’ was taken in some cases I 
. think that the view that ‘election’ ineludes 
both Nomination and the Poll was the 
view adopted by a larger number of learned 
Judgesin this Courtas seen from the cases 
_ cited inthe judgment of Walsh, J. 
Notwithstanding the use of the words 
‘Nomination’ and ‘Election in 8. 49 cl, (2) of 
the Act and speaking with ‘all respect I 
think that the latter is the correct view 
to take. The rules framed for conduct of 
elections of Municipal Councillors assume 
that nomination of candidates is included 
in the election. 

The next question to be considered is: 
What is the procedure to be adopted when 
a candidate .is disqualified under s. 49 of 
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the Act. It was argued that the remedy 


in such a tase is that prescribed. by s. 51 


of the Act. I am not ableto accert this 
contention. Readings. 51, it seems to me 
that it applies only to a stage aiter a 
candidate has been duly elected or appoint- 
ed. The use of the words “is disqualified” 
in the section seems to'me to support this 
view. Sub-section (1) of s. 51 runs as follows: 

“Whenever it is alleged that any person 
who has been elected vr appointed as a 
councillor is disqualified under s. 49 or 
s. 50,and sucha person does not admit 
the allegation, or whenever any councillor 
is himself in doubt whether or not he 
has become disqualified for office. ete, etc.” 

The expression ‘ is disqualified” and “has 
become disqualified’ occurring in the 


` section seem to me to postulate a case 


where a person has validly become a 
Councillor either by means ofa proper and | 
regular election or by a proper appoint- 
ment and they seem to provide only for 
eases where a person has been validly and 
properly elected or appointed as a Oouncil- 
lor but where a question is raised that 
owing tothe present existence in him of a 
particular disqualification he should cease 
‘to be a Councillor. 

Ifthe above view be correct, then s. 51 
could not-apply to a stage prior to such 
person having become a Councillor, it can- 
not apply to the stage of ‘Nomination’ 
of candidates and dispute about the dis- 
qualification of a candidate whe has been 
‘nominated’, 

Again, the remedy provided by s. 51 could 
be availed of only by a Councillor, it is not 
open under that section to any voter or | 
condidate to take action or move the 
District Judge. a 

The further question then arises whether 
voters or rival candidates are entitled to 
take any proceedings in Court against a 
nominated candidate on the ground of his 
labouring under a disqualification mention- 
ed in s. 49 of the Act. Itseems to me that 
an ‘election petition’ could be presented 
against the returned candidate under r, 1 
of therules for the decision of disputes 
as tothe validity of an election framed 
under the District Municipalities Act. 
Under r. 1], itis open to the Judge in- 
quiring into the matter to declare that the 
election of the returned candidate is void 
if he is statisfied under cl. (c) that “the 
result of the election has been materially 
affected by any non-compliance with the ` 
provisions of the Act or the rules made 
thereunder.” In the face of the provisions 
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of s, 49that a person shall be. disqualified 
for election as a Municipal Councillor, if 
such person is, atthe date of the nomina- 
tion labouring under any of the disquali- 
fications mentioned in the section and in 
spite of the existence of such disquali- 
fication if a candidate is nominated and 
subsequently declared elected then the 
udge passing orders on the election peti- 
‘tion- is entitled to declare the election of 
tho candidate to be void, being contrary to 
the provisions of s. 49 of the Act. The 
decision of the Full Benchin Gopala Iyengar 
v. Mahomed ibrahim Rowther (5) evidently 
proceeded on such an assumption. Other- 
wise the voters or the rival candidates 
would be without any real remedy and in 
my view it is not proper answer to say 
that itis open (1) to a Councillor to take 
action under s. 51 of the Act, and (2) to the 
Ohairman in charge of the nomination 
proceedings to solicit orders from the 
.Government, It is clear that a rival can- 


didate.who would be entitled to be declared: 


elected if the returned candidate be held 
to be disqualified under s. 49 of the Act 
could not have his proper rights secured 
to him unless such a matter could be in- 
quired into by means of an ‘election peti- 
tion’, Iam not satisfied with the argument 
advanced in support of the other view, 
-= namely, that though rights are created in 
voters and rival candidates, yet it should 
be taken that the Legislature took the 
‘view that because remedies are: made 
available to Councillors, therefore, it could 


‘not be said that injustice is done to voters . 


or rival candidates. If the rules permit of 
such an interpretation I think we should 
construe the rules as providing for the en- 
forcement by persons themselves of rights 
conferred on them by Statutes. The policy 
generally adopted in such cases seems to 
be to’ have such disputes decided by means 
of an ‘election petition’, and I think ‘the 
rules:on a proper construction bear out 
that view. 

- . EIn tbis view there would be no conflict 


-= of jurisdictions nor would there be cases . 


of existence of bare rights in persons but 
without there being available to them any 
remedies to enforce the same, ` 

My answer to the question is that a dis- 
qualification under s. 49 could. be made a 
ground for a petition impugning the 
election under r. 1 and r. 11 (e) of the 
rules for the decision óf disputes as to the 


validity of an: election held under the. 


Madras District Municipalities Act- of 1920, 
Y, N. Fe i 
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-MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL SIDE APPEAL No, 92 
ia i oF 1927. | 
i March 12, 1929. i 
Present:—Sir Murray Ooutts-Trotter, KT., 
. Ohief Justice, Mr. Justice Wallace and 
Mr. Justice Anantakriehna Alyar, 
T. MAHOMED YUSUF AND OTHERS 
— APPELLANTS 
_ versus 
Khan Bahadur MCHAMMAD 
SADULLA BADSHA SAHIB AND oTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 50, O. XXX, r. -Decree against firm as such— 
Execution against legal representatives of partner dead 
‘before suit, whether permissible, 

Where a decree is passed against a partnership 
in its firm name and the plaintiff at the time of - 
filing his suit knew that a person who was after- 
wards discovered io ‘be apartner wasdead but did.. 
not know that he was a partner, execution cannot 
be issued against the legal personal representatives 
of such deceased person. Tp. 604, col. 2.] 

_ Mathuradas Canji Matani v. Ebrahim Fazalbhoy (1), 
followed. 


“Appeal from an order of Mr. Justice 
Waller, dated the 7th day of October, 1927, 
and passed in the exerciseof the Ordinary 
Original Civil Jurisdiction of this Court, 
in O: S. No, t3 of 1926. 


Coutts Trotter, J. J „and Odgers, J. before. 
whom the case came on for hearing made’ 
the following 


ORDER OF REFERENCE TOA 
FULL BENÇH. 


Coutts-Trotter, C. J.—This case 
raises a point of some difficulty wnich in ` 
my opinion ought to be referred to a 
Full Bench. The facts are not in dispute. 


The suit was brought against a Firm of’ T 


Haji Sheikh Mira Sahib & COo. in the. 
frm name, The plaintiff in that suit was 
given a decree against the firm for Rs, 6,453. 
It is conceded that Haji Badrudeen Sahib. 
now deceased, was at one time àa partner 


in the defendant firm. The ‘application . 


under review was an application to issue 
execution against his assets in the hands”. 
of his legal representatives and the learned 
Judge granted leave, lt is argued before 
us that, having regard to the way in which 
the suit was framed this cannot be done 
and that execution must, be ‘confined to 
the partnership: assets, if any, which can 
be traced to the hands of the deceased 


Reference answered. ` ~ partner's legal representatives and cannot; 
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be extended to his estate generally. The 
difficulty appears to me toarise by reason 
of the provisionsof O. XXI, r. 50 as con- 
trasted with O. XXX, rr. 3and 4, Order KAT, 
is the part of the Code which specifically 
deals with execution and r. 50 deals 
with the question of executing decrees 
against a firm where the decree is granted 
against the firm in its firm name. This 
is on the face of it the operative rule 
and it is fairly clear that sub-r. (b) of 
that rule which is the only one that can 
possibly be suggested as applicable to the 
present case does not so apply, for it con- 
fines execution to a person who has ap: 
peared or who has admitted upon the 
pleadings that he is or has been adjudged 
to be a partner. The question is to what 
extent O. XXX, which is a new order 
corresponding in the main to O. XLVIII- 
A ofthe rules of the Supreme Court of 
Eagland can be held by necessary im- 
plication to have extended this liability. 


The facts here are that at the time he got. 


his decree the plaintiff knew that Badru- 
deen Sahib was dead but he did not know 
that he had in fact been apariner. That 
appears to exclude the operation of the 
proviso to O, XXX, r. 3, which deals with 
the case of a partnership which had been 
dissolved to the knowledge of the plaintiff 
before the institution of the suit. I do 
not myself see how it can be said that 
the plaintiff had knowledge of dissolution 


merely because he knew thata particular. 


individual was dead though at the time 
he instituted the suit he did not know 
that he was a partner. But the real 
difficulty is created by O. XXX, r. 4, 
which enacts that where two or more 
persons may sueor be suedin the name 


of a film and any such person dies, 


whether before the institution or during 
the pendency of the suit, it shall not be 
necessary tojointhe legal representative 
of the deceased as a party to the suit. 
The question that is to be determined 
is whether this amplifies the scope of 
O. XXI, r. 50 and makes the legal re- 
presentatives liable in execution in a case 
like the present. It is contended that 
O. XXX, r. 4 (1) only means that it is not 
necessary to join the ' legal representa- 
tives of the deceased in order to issue 
execution against them. It is argued on 
the other side that the purpose of that 
sub-rule is merely to preclude the possi- 
bility of the-suit being said to be bad 
for non-joinder of such legal representa- 
tives and that unless it means that and no 
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more it is impossible to reconcile it with 
the proviso to r, 8. The whole subject 
has been elaborately discussed in Mathura- 
das Canji Matani v. Ebrahim Fazalbhoy (1). 
where all the authorities, both Indian and 
English arə reviewed. I do not think 
myself that the English authorities are 
of much help, because there is nothing 
in the provisions of O. XLVIII-A, r. 3 
corresponding to our O. XXX, r. 4. I 
would formulate the question thus:— 


“Where a decree is passed against a 
its firm name and the 
plaintiff at the time of filing his suit 
knew that a person who was afterwards 
discovered to be a partner, was dead but 
did not know that he was a partner, can exe- 
cution be issued against the legal personal 
representatives of such deceasel person ?" 
The question is onethat is likely to recur 
and I think there oughtto be an authorita- 
tive ruling for the guidance of the Courts 
of this Presidency. 


Odgers, J.—Speaking for myself, [ 
should have been content to rest our decision 
on Muthuradas Canji Matani v. Ebrahim 
Fazalbhoy (1) which seems to me to be cor- 
rect and relevant to this case. 


There is, however, as my Lord has point- 
ed out the diffculty with regard to r. 4 
of O. XXX and I have no desire to oppose 
the reference of this important point to a 
Full Bench and accordingly concur, in the 
order of reference proposed. 


This appeal cameon for final hearing on` 
28th and z9th January 192%, before a Fall 
Bench constituted as above. l 

Mr. P. Viswanatha Atiyar, for the Ap- 
pellants. 

Messrs G. Krishanswami Aiyar and T,-R, 
Srinivasa Aiyar,for the Respondents. ` 


OPINION. 

Anantakrishna Aiyar, J.—The 
question that has been referred for the 
opinion of the Fall Bench is “where a decree 
is paseed against the partnership in its 
firm name and the plaintiff at the time of 
filing hissuit knew that a person who was 
afterwards discovered to be a partner was 
dead but didnot know that he was a part- 
ner, can execation be issued against the legal 
personal representatives of such deceased 


T 


(1) 105 Ind. Cas. 305; 51 B, 986; 29 Bom, L, 'R.: 1296: 
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person” in respect of assets in their posses- 
sion belonging to the deceased partner ? 
Before the enactment of Act V of 1908, 
the procedure that was generally adopted 
in Indian Oourts in respect of suits against 
firms was to have the names of the members 
of the firm set out in the plaint and to have 
them or one of them personally served with 
a summons. In the case reported in 
Yelnath Babaji v. {Gulabchand Kahanji (2) 
Forbes, Westropp and Tucker, JJ.lheld that, 
“the suit being instituted against the firm, 
the names of the members of the firm should 
have been mentioned in the plaint, and that 
they, or one of them,should have been per- 
sonally served with a summons if within the 
jurisdiction.” 


Sir Barnes Peacock, O, J. and Hobhouse, 
J.in the case reported in Koylash Chunder 
ads v. Edward Eliis (8) observed as fol- 

ows :— 


“In the case of an unincorporated or 
unregistered Oompany the proper course 
would be to sus theindividual members: of 
the...Company in the sameway as the in- 
dividual members of any other firm, 
not being incorporated or registered, 
would have to be sued, But it appears 
that the plaintiff does not know of what 
persons the...Company is composed. If that 
is sọ, we are of opinion that he might sue 
the Company by the name of ‘The Bengal 
Indigo Company’ thename under which they 
@re carrying on...business and contracted 
with him if at all. But he will have to 
state in his plaint that heis unable to give 
any better description of the defendants 
than that... The suit will then proceed against 
that Company, and any property belonging 


. to the firm will be liable to be takenin 


execution, if a decres be obtained.” 


In Macpherson’s “Procedure of the Civil 
Courts of the East India Company” pub- 
lished in 1850 it is stated that, “if there 
be a demand against a partnership all the 
partners must be before the Oourt and if 
any of the partners liable to the demand 
are dead, their representatives ought to be 
parties.” 


Under s.74 of Act XIV of 1882 “if the 
defendants are partners and the suit relates 
to a partnership-transaction or to an 
actionable wrong in respect of which 


(2) 1 B. H. O. R. 85. 
(3) 8 W. R45 Civ, 


MAHOMED YUSUF Y. MUHAMMAD SADULLA. 


605 


relief is claimable from the firm, the service 


may be made unless the Court dirécts other- 
wise either (a) on one defendant for himself 
and for theother defendants, or (b) on any 
person having’ the management of the 
business of the partnership at the prin- 
cipal place...of such business,” 


Subject to that exception the section 
states that “when, there are more defendants 
than one, service of the summons shall be 
made on each defendant.” Order Vr. ll 
of the present Oivil Procedure Oode (V of 
1908} enacts that “save as otherwise 
prescribed, where there are more defendants 
than one, service of the summons shall be 
made on each defendant,” i 


Thus according to the procedure followed 
by the Indian Courts in a suit against an 
unincorporated company thenames of all the 
individual members must be given in the 
plaint. The practice of English Oourts 
was different, and there such a partnership 
or firm may sue or be sued by its usual 


. designation, When the new Civil Procedure 


Code was passed, opportunity was taken to 
permit of a similar procedure being fol- 
lowed in cases of suits by and against firms 
and O. XXX, was inserted which proceeded 
on the lines of O. XLVIII-A of the rules 
of the Supreme Court. l 


Thus an alternative procedure was pres- 
cribed, of which parties could, in their op- 
tion, take advantage. In suits against firms, 
if the plaintiff be so minded, he could sue 
any two or more persons claiming or being 
liable as partners and carrying on business 
in British India. in the name of the firm 
of which such persons were partners at. the 
time of the accruing of the cause of action. 
The plaintif in such cases is not bound 
to disclose the names of partners in the 
plaint. As regards service of summons in 
such cases, O, XXX, r. 3 prescribes the 
procedure, that it may be. served, (a) upon 
any one or more of the partners, or (b) at 
the principal place at which the partner- 
ship business is carried on within British 
India, upon any person having at the time 
of service the vontrol or management of 
the partnership business there, as the Court 
may direct, and such service shall be deem- 
ed good service upon the firm so sued. 


whether all or any of the partners are with- 


in or without British India. There is a 
proviso to r. 3 which enacts that in the 
case of a partnership which has been dis- 
solved to the knowledge of the plaintiff 


4 


“the person 
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‘mons shall be served upon very person, 
within British India whom it is sought to 
make liable. Further when the suit is filed 
as aforsaid against a firm, if any of the per- 
sons sued in the name of a firm should 
happen to die whether before the institution 


=- or during the pendency of any suit, it shall 


not be necessary to join the legal repre- 
sentatives of the deceased as a party to 
the suit. 


The procedure in case of suits against 
firms has been -thus simplified, following 
the English practice. ; 


. . When the question is how such decrees 
against firms can be executed the Code 
lays down the general rule in O. XXI, r. 50, 


viz, that such decrees can be executed - 


against any property of the partnership; 
but that a decree against a firm shall not, 
release, render ‘liable, or otherwise affect 
any partner therein, unless he has been 
_gerved with a summons to appear and 


answer. . 


These being the general principles laid 
‘down by the Code regulating the procedure 
to be followed in suits against firms and 
the mode of executing such decrees, we 
may refer to the special facts found in 
the ‘particular case in which reference, to 
the Full Bench has been ‘made, . A decree 
for money was passed against the Firm of 
Haji Sheik Mira Sahib and Company for 
Rs, 6,453. It was conceded that Haji 
Badruddin Sahib was a partner in the 
‘defendant's firm but he was dead before 
the suit was instituted. The plaintiff decree- 
- holder, applied’ under O. XXI, r. 50 sub-cl. 
_ (2), for leave to execute the ‘decree against 

the ne c 
ed Badruddin Sahib. The question is whe- 
_ ther the decree-holder is entitled to have 


such leave. 


. 


y Tt is contended that the decree-holder is 


entitled to cause the decree to be execut- - 


“ed not only against. persons referred to in 
‘gub-r. (1) cl. (b) and (c) of O. XXI, r. 50, 


‘but that he is also entitled.to haye the. 


decree executed against any other persons 
as being a partner in the firm; and it 
was argued that the circumstance that 
who was a partner in the 
firm was dead at the time of the applica- 
tion could be no bar to.the decree-holder 
being granted leave for execution as claim- 


“ed, and that the only question whick the” 
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legal representatives could raise would be 
whether the deceased was a partner in the 
firm or not.. On the other hand, it was 
urged on behalf of the legal representa- 
tives that the Oivil Procedure Oode has 
only: followed the procedure prescribed by 
the rules of the Supreme Court, and 
that under the English Rules, whereas 
partner dies before action and a decree 
is obtained against the firm alone in the 
firm name, the private estate of the deceas- 
ed partner is not liable to be proceeded 
against in execution. 


Having considered the. provisions of O. 
XXI, r. 50 and O. XXX, rr.1 to’ 5, and also . 
the corresponding provisions of O. XLVII- 
A of the rules of the Supreme Court, 
we are of opinion that the decree-holder 
is not entitled to claim leave to execute 
the decree against the personal proper- 
ties of the deceased partner in the hands 
of his legal representatives. When the 
partnership is a going- concern and the 
partners are sued in the name of the 
firm, the summons is to be served as laid 
down in the first portion of O. XXX, r. 
3; but in the case of a partnership which 
has been dissolved to the knowledge of 
the plaintiff before the institution of the 
suit, the summons shall be served upon 
every person within British India whom 
it is sought to make liable. Order} XXX, r. 
3 of the Civil Procedure Code, is thus 
relevant only when the question of the 


‘service of asummons is concerned, and ques- 
tions relating to execution of decree aga- 


inst firms have to bedecided with refer-. 
ence to O. XXIL, r. 50 It is admitted that 
neither cl, (b) nor el. (c) of r. 50, sub-r. (1) 
applies to the present case. In our opi- 
nion, neither can sub-r. (2) of r,50 apply 
to the present case. According to’ the 
wording of the sub-r. (2) it would apply 
only when the decree is sought to be, 
executed against any person as being a 
partner in the firm. Here it ia not con- | 
tended that the legal representatives aga- 
inst whom the decree is sought to be 
executed were ever partners in the firm; 
so that unless the person, against whom 
leave to execute the decree is asked, is 
alleged to be a partner in the firm, sub- 
r. (2) cannot. be invoked by the decree- 
holder. As observed by Benson and 
Sundara Ayyar, JJ., inSahib Thambi Mara- 
kayar v. Hamid Marakayar (4), 


(4) 12 Ind. Cas. 1006; 36 M. 414 at p. 417;-(1911) 2 
Mi. W, N, 534; ae M Le d, 109; 10 X. Lae P, 81 W : 


Sam 
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“The general rule of law...is, that in suits. 
where one person is-allowed to represent 
others as defendant in a representative 
capacity any decree passed can bind.those 
others only with respect to the property of 
those others which he can in law represent 
and no personal decreé can be passed against 


MAHOMED YUSUP V. MUHAMMAD SADULLA. 


them, although the parties on record eo. 


nomine may be made personally liable.” 


“The principle is recognised in England 
in partnership suits inO. XLVIII (a) r. 8, 


Judicature Act which lays down that, “where. 


a judgment or order is against a firm, 
execution may issue only against any pro- 
perty of the partnership so far as partners 
who are not individually served and those 
who have not appeared are concerned.” 


In England it has been held thatif one ` 


of several partners dies before action is 
brought and the plaintiff seeks in suing 
the firm to make the deceased partner's 
private estate liable he must add as 
defendant the personal representative of 
such deceased .partner. (See the Annual 
Practice, 1928, pages 840 and 841). In 
Ellis v. Wadeson (5) Romer, Lord Justice, 
delivering the judgment of the Court of 
Appeal observed at page 718* : 


“Now consider the question of death. 


Suppose a partner dies before action - 


brought, and an aetion is brought against 
the firm in the firms’ name, The dead man 
isnot a party to the action, so far as his 
private estate is concerned, for,a dead man 
cannot be sued, though the legal personal re- 
presentatives of s dead man can. be sued in a 
proper case, In that case the action would 
bean actionsolely against the surviving- 
partners. At common law, if a creditor 
sued joint debtors and one died, the surviv- 
ors only could besued. Since the Judica- 
ture Act, undoubtedly, in the caseof a 
partnership liability, the creditor might now 
join in one action the surviving partners,and 
the legal personal representatives of the de- 
ceased partner, but the latter would have ex- 
pressly to be added as defendants. If the 
legal personal representaives of a deceas- 
ed'partner are not added expressly as de- 
fendants,and the action is brought against 
the firm in the firm’s name, then judgment 
can only be obtained as against the surviv- 
ing partners and be enforced against them 
and againstthe partnership assets. I may 


— 


mention that the. resson. why the partner- 


(5) (1899) I Q. B. 714; 68 L.J. Q. B. 601; 80L. T. 
R. 420. ; 


508; 47 W. R. 
®Page af (1609) 10, Dddd] 





ein alana aay 


_ ship assets can be reached is 
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‘because. 
withstanding the dissolution by deai me 
surviving partners for many purposes have 
authority continued to them to. bind the 
dead man’s interest in the partnership 
assets, for the authority of partnership ex- 
tends to enable the survivin 
KA E aaa by death, 
affairs of tho partnership, to pay the = 
ship debts, to defend sais ah aa ihe. 
partnership, and so forth: See Lindley 
ee oth Ed. pages 217, 218 and 
Evidently, it was not the intentic 

Indian Legislature to depart from the e 
statement of law in England, since we do- 
not find any such indication in the provi- 
sions of the . Oivil Procedure Code No 
doubt O. XXX, r. 4 is new and there is 
corresponding provision in the Enolj 
Rules: butr. 4 only gives the lea a 
presentatives a right toapply to be made 


to wind up the 


parties to suit in the name of firms. It has.. 


been enacted in the Code, evidently j- 
ate difficulties that might ie 
suggested, having regard to the provisions 
of s. 45 of the Indian Contract Act. But it 
does not in our opinion enable a decree- 
holder to claim the right now claimed by 
him before us. The case before us is not 
the case ofa partner dying after suit. The 
deceased partner in the case before us had’ 
no opportynity of contesting ‘the suit 
neither hadithe legal representatives of the. 
deceased partner any such opportunity. If 
the decree holder's contention regarding O.- 
XXI, r. 50 be accepted, then the Only ques- 
tion thatcould be decided in an enquir 
under that sub-rule being whether a Darii. 
cular person was a partner or not, no other 
contentions relating to the suit could be 
raised or tried, at the instance of the legal 
representatives. The correctness of a 
decree could not be impugned in execution 
daya ee 

would thus be deprived of all defe 

the suit. The other surviving ee 
could not have any right to represent a 
deceased partner, except assregards partner- 
ship properties. Thus the contention of the 
decree-holder involves manifest iùjustice 
to the estate of the deceased pariner and 
unless there be anything in any enactm ent 
compelling us to uphold that contention, 


| if seems to us that we should avoid such a 


conclusion, if pessible. It thus being clear 
that so far as the private estate of the 
deceased partner is concerned thers has 


' been no, representation in..the ‘suit, the 


legal- representatives ef the degeaced 


8 partners, in | 


no! 


The legal representatives . 
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partner eo far as the personal estate of the 
deceased is concerned, could not be held 
' inany way to be bound by the decree 
obtained by the plaintiff against the firm. 
In our view, if the Legislature wanted to go 
further than the English practice on the 
point. it would have made sub-r, (2) of 
O. XXI, r. 50 clear on the point; and having 
regard to the decision of the Court of 
Appeal in the case of Ellis v, Wadeson (5) 
given on the corresponding provisions of 
the English Rules (whichare practically the 


same as ths provisions ofthe present Civil - 


Procedure Oode), we think that the conten- 
tion of the decree-holder should be dis- 
allowed. No suit can he instituted 
against a dead person and a plaint filed 
against a dead person is a nullity, ‘even 
when the suit is instituted bona fide and 
in ignorance of the death of the defend- 
ant.’ [See Veerappa Chetty v. Ponnan (6) 
(per Wallis and Miller. JJ.,) and In re 
Arunachallam Chettiar (7)]. It cannot be 
said that' in the present case there were 
any valid proceedings in which the 
personal estate of the deceased Badrudeen 
Sahib could be gaid to have been 
represented inlaw. The question has not 
been diecussed in either of the cases re- 
ported in Jivraj Laloobhait Patil v. 
Bhagwandas Gordhandas (8) or Motilal 
Jasari v. Chandmal Hindumal (9), nor have 
the English decisions been referred to there- 
in. We agree generally with the more 
recant decision of the Bombay High Court 
‘reported in Mathuradas Canji Matani 
v. Ehrahim Fazalbhoy (1). 
learned Judges there remarked thatthe firm 
concerned in that casehad been dissolved 


to the knowledge of the plaintiff before’ 


the institution of the suit, by reason of 
the death of a partner. But for the reasons 
already given we think that the circum- 
stance that the plaintiff had no knowledge 
of the deathof a partner before the in- 
stitution of tha suit dces not make any 
diference on the question now before us, 
and unless the legal representives had been 
made parties to the suit, the personal estate 
of the partner who dièd'prior to the 
institution of thesuit,inthe hands of the 
legal representatives, coull not be made 
liable in execution of a docree obtained 


(6) 31 M. 86; 17 M. L. J. 561; 8M. L. T. 12, 
(7) 30 Ind. Cas. 679; 2 L. W. 828 atp. 830. 
(8) 68 Ind. Cas. 627; 24 Bom. L. R. 1037; A.I. R, 
1923 Bom. 66, 
(9) 77 Ind: Cas,1055; 25 Bom. L. R. 1081; AI Rs 
\gad Bora, 155, = ia ` i | 
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against the firm, and the plaintiff in such 
case is not entitled to apply for leave under 
O. KAJI, r. 50 (2), 


The new provisions introducad in tha 
Civil Procedure Code of 1908 are only 
enabling provisions which may be taken 
advantage of by a plaintiff who wished to 
institute suits against firms. There ara 
some advantages undoubtedly in following 
that procedure, but at thesame time,there are 
some disadvantages also as the case before 
us emphasises. “The language of O. XXI, 
r., 50 (2) in terms applies only toa person 
who isalleged to be a partner and does 
not apply to legal representatives of a 
partner who wes dead before the plaint 
was filed. The scope of that sub-rule 
cannot be enlarged by reference to the 
rule of servica prescribed by O. XXX. 
Rule 3 sub-r. 40f O. XXI, r. 80 ise very 
clear, that save as against any property 
of the partnership, a decree against a 
firm shall not release, render liable, 
or otherwise affectany partner therein, 
unless he has been served with a summons 
to appear and answer. A reference to the 
rules of the Supreme Court makes it 
reasonably clear that in execution of a 
decree obtained against a firm a3 suc), 
the separate property of a partner, who 
was dead at the date of the issue of the writ, 
cannot be proceeded against in execution; 
and in our opinion that seems to be the law 


which ib sought to bereproduced in the pro- 


visions of the present Oivil Procedure Code. 
The plaintiff as soon as he ascertained the 
facts would have applied to amend his 
claim by adding the personal representatives 
of the deceased partner. He did nct 
chooss to do £o and preferred to take his 
chance on the point of law. 

The answer to the question referred to us 
is accordingly in the negative, 


VN. Y. Reference answered, 


4 
Ta 
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PRIVY COUNCIL. ; 
' ÅPPEAL FROM THE COALOOUTTA Hiau Covert. 
4 June 13,1929. | 
‘  _ Present:—Lord Blanesburgh, Lord 
_ Darling; Lord Tomlin, Sir John , Wallis. 
“and Sir George Lowndes. A 
ALBERT BONNAN—Pcamntire-—— | 
APPELLANT - 
| ; VETSUS - 
Tas IMPERIAL TOBACCO | > 
COMPANY or INDIA, Limirep— _ 


DEFENDANTS—RESPONDENTS. 
- Malicious prosecution of civil action—Suit: for 
. damages—Maintainability of suit—Proof of malice 
and want of. reasonable cause. 


A person cannot rightly be held to have instituted . 


an ‚action without reasonable and ‘probable ‘cause, 


“where he has acted in reliance upon expert legal - 


stat even though that advice was wrong. [p. 611, 
. col, 1, 


. - ‘Appeal from a decree,. of the High 


Court, Calcutta, in its Appellate Civil - 


Jurisdiction (Rankin, O./J. and O.O. 


‘Ghosh, J.). dated the 21st. January, 1927, 


and reported-as 106 Ind: Oas. 277 reversing 
_& decree of’'Mr: Justice Pearson, dated the 
23rd January, 1926, and reported as 94 Ind. 
Cas. 444, whereby he directed an inquiry 
as to the damages sustained by the appel- 


‘lant by reason of various actsof the ` 


‘respondents complained of in the suit. 


FAOTS.—The material facts of the case 
‘appear fully from the exhaustive 


“of Appeal, reported as $4 Ind. Cas. 444 and 
“106 Ind. Cas, 277 
‘ceedings at an earlier stage are reported in 
' (1924) Appeal Cases 755; 80 Ind. Oas. 1013 
and 77 Ind, Cas, 193, 


© The present appeal to His Majesty in, 


_Council arose out ofa suit by the appel- 
lant against the respondent Company. for 
damages caused by the respondent Company 

‘ in maliciously prosecuting a suit against 
. the appellant. 


- The main question for determination was, 
‘whether the appellant’s suit for malicious 
~- prosecution was, in the circumstances of the 

case, maintainable. <2 
: ,. The Oourt of first’ instance (Pearson, J.,) 


held in the affirmative; but the decision was ` 


reversed on appeal. 


The learned Chief Justice, ‘in the Court 
of Appeal, held that the two suits brought 
by the respondent company against the 
appellant could not support the appel- 

_lant’s suit for malicious prosecution, even 
„if the former suits wére maliciously com. 
: 39 | | 
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-menced and’ prosecuted. ‘He - -quoted the 
following passage from the judgment of 


- such damage. , 


judg- — 
‘ments of the trial. Judge and the. Court. . 


respectively. The pro- 


extent 


since 1910, and had no doubt 


W.N. 602; 20 L. W. 495; 51 0. 892; 29 0. W. 
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owen, L- J. in Quartz Hill Gold Mining 


. Co, v. Eyre (1) in support. of his conclusion: 
a TA The-broad canon is true, that in 
. the present day, -and according to our pre- 
_sént law, the bringing 
. action, however maliciously, and howeyer _ 


of an ordinary — 


great the want of reasonable and probable 

cause, will not support a subsequent action 

for malicious prosecution”. >. Le 
The learned Ohief Justice also held that 


-the two-suits brought by the respondent 


Company against the appellant were | not 
malicious but that there was reasonable or 


probable cause for them. - . | 


a 


In the result the learned Ohief J astice 


‘held that the appellant’s suit failed, :-but_ ` 
. he treated it as 


an- application in, the 
former Suit No. 1610 of 1922 for an 
enquiry as to the damage caused ‘by .the 
interim injunction made in that..-suit 
on the llth May, 1922, and referred it to the 
Official Referee’ to ascertain the amount of 


Mr. Justice O, ©. Ghose in his judg- 


‘ment concurred with the learned Ohief 


Justice, | l os 
Messrs. Herbert Du Parcy, K. C. and 
S. Hyam, for the Appellant. | i 
Sir D. M. Kerly, K.C., Messrs, FB. Bray 
and J: H. Pickup, for the - Respondents. 
. JUDGMENT. ' 
Sir George Lowndes.—The suit 
out.of which this appeal arises. is the 


_ofishoot ofa case which came before this 
- Board and was decided adversely to the 


present respondents (the then appellants) 


-ia May; 1924. The facts leading. up: to 


the litigation are fully.set oufin the 
report, Imperial Tobacco Company.of India, 
Ltd, v. Albert Bonnan and Bonnan& Co. 
(2), for the purposes of the present appeal 
they may be summarised as follows:— l 

The respondents, a limited Qompany 
incorporated in India, but to a certain 
apparently subordinate to the 
British Amercian Tobacco Company, Ltd., 
in this country, who hold some 80 per cent. 


.of the Indian Company's shares, had been 
importing and selling Wills’ Gold Flake 


cigarettes upon monopoly. terms ‘in India 
built 
1) (1883) 11 Q. IB. D. 674 at p. 690; 52 L. J. Q. B. 


488: 49 L. T, 429; 31 W. R. 668. 


(2) 80 Ind, Cas. 1013; (1924) A. O. 755; 9345. J. P. 
O. 216; 41 BR. P.O. 441; 131 L.T. 642; 40 T. L.R. 


613; 51 I. A. 269; A. I. R. 1924 P: O. 187; 26 Bom. 


L. R. 688; 2 Pat. -L. R..230; 47 M.Ti- Jd. 69; (1924) M, 
N, 84 


» 
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up an exceedingly valuable trade. In 
1421 the appellant (Bonnan) purchased 
some millions of genuine Wills’ Gold Flake 
cigarettes from the British Army canteen 
authorities aba price which would enable 
him to undersell the respondents in the 
Indian market. Heshipped aconsiderable 
quantity of these to India and offered them 
for sale in Bombay and Oaleutta. He 
succeeded in disposing of his earlier. con- 
signments upen favourable terms, but 
subsequent arrivals were detained by the 
Indian Oustoms Authorities at the instance 
of the respondents, who alleged that they 
were counterfeit. On the ilth May, 1922, 
after reference to the British American 
Tobacco Company in London, the respond- 
ents instituted a suit in the Oaleutta High 
Oourt against the appellant, claiming to 
be entitled to restrain him from selling 
his cigarettes there, and on the 22nd of 
May a similar suit was instituted in Bom- 
bay. In both suits, applications were made 
by the respondents for an interim injunc- 
tion. The injunction was granted in the 
Oalcutfa suit on the llth May, 1922; in the 
Bombay suit, the appellant gave a formal 
undertaking to the Court not to sell. In 
both cases the respondents also gave what 
has been described as “the usual under- 
taking in damages”, which their Lordships 
understand to mean an undertaking to make 
good to the appellant in each of those 
suits any damages which the Court might 
hold to have been reasonably conse- 
quential on the action taken by the respond- 
entif ultimately held te have been un- 
justified, 

The Oaleut«a suit was prosecuted by the 
respondents ap to this Board, and 
finally disposed of in May, 1924, as above 
stated, it be ng held by their Lordsbips, 
in affrmanc of the decree of both Courts 
inIndia, th t the appellant’s cigarettes 
were genuine . articles, lawfully. acquired 
from the lawful manufacturers, and that, as 
such the appellant (Bonnan) had a right to 
_ gell them in India. 

The Bombay suit, which had been 
stayed pending the final decision of the 
Oalcutta suit, was dismissed by consent in 
November, 1924 
_ No proceedings were- taken by the ap- 

pellant either in Osleutta or Bombay to 
enforce the undertaking in damages given 
by the respondents, but on the 2ist 
January, 1925, he instituted in the Calcutta 
High Court the suit out of which -tke pre- 
Sent appeal arises, claiming from the 
yespondents damages (amounting in all to 


A 
| A 
£ 
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over seven lakhs of rupees) on the allega- . 
tion that the former proceedings were 
taken maliciously without reasonable er 
probable cause. The trial Judge: (Pearson, 
JJ), held that this had been established by 
the appellant; the Court of Appeal held 
that it had not, and the main argument 
before their Lordships has turned on this 
difference of opinion, it being now admitted 
by the appellant that if the view taken by 


‘the Appeal Oourt is right, his suit, as a 


substantive claim for damages, must 
necesearily fail. It had been contended in 
Indiathat proof of malice and want of 
reasonable and probable cause was not of 
the essence of such a suit as that brought 
by the appellant, but this contention was 
not pressed before their Lordships. 


When the first consignment of the ap- .— 


pellant’s cigarettes arrived in Calcutta in 
March, 1:82, the respondents seem to have 


‘ consulted their local Solicitors who were 


evidently not prepared to advise legal 
proceedings. Mr. Abbott, the Chairman of 
the reepondent Company, wrote to the 
British. Amercian Tobacco Company 
in London, apprisiog them of- the 
arrival of the competing goods, and giving 
them the name of the shipper (Bonnan) 
and details of the mark upon the packages. 
In answer to this letter the respondents . 
received a cable dated the 4th April, from 
a Mr, Macnaghten,to the effect that the 
sale of these cigarettes would be aninfringe- 
ment of the respondents’ mark, and sug- 
gesting certain steps that might be taken 
to prevent it. This was followed on the 
10th April by a second and more explicit. 
cable from Mr. Macnaghten, expressing 


‘disagreement ,with the Calcutta Solicitor's 


advice, reiterating the opinion that the sale 
would be an infringementofthe respondents”. 
mark, and adding that he had taken the 
opinionof a well-known Counsel in Eng- 
land, who concurred. It appears that Mr, 
Macnaghten was a Director of, and the 
standing Solicitor to, the British-American 
Tobacco Company, and he is referred to by 
Mr. Abbottin hisevidenceas “our legal 
adviser in. London.” ; | 
Àt the trial before Mr.: Justice Pearson | 
the first cable of the 4th April was putin | 
evidence by the appellant, but that of the 
10th, though tendered at the hearing and 
referred toin the eviderce, was rejected, 
apparently on the ground that it bad not 
been duly disclosed, and the learned Judge, 
excluding this obviously important docu- | 
ment entirely from his consideration, held. 
that the respondents had no reasonable or . 


t 
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probable cause for the inatitution of their 
Buits and that malice had been established. 


In the Oourt.of Appeal the. cable of the 10th- 


April appears to have been treated. as 
being before the Court, . Both the Ohief 
Justice and Mr. Justice Ghose, before 
whom the appeal came, express themselves 
as unable to understand why it should have 
been excluded, and founding upon it as 
expressing the considered opinion of the 
respondents’ competent legal advisers in 
London, they held that the respondents 
were entitled! to act upon it. l 

Their Lordships are in generel agreement 
. upon this point with the learned Judges of 
the Uourt of lAppeal.. They think that on 
. this question uf reasonable and probable 
cause Mr. Macnaghten’s second cable was 
clearly relevant and indeed of much weight. 
It may be that theres pondents’ legal advisers 
did not in the first instance realiza its 
importance, and that its non-disclosure was 
wrong. Bat when once a question wasrais- 
ed (as it was by the appellant's Oounsel) as 
to the advice upon which the respondents 
had acted, and the first cable’ of the 4th 
April -was put in evidence, the second 
cable of the 10th was clearly admissible. 
Reading the evideace of Mr. Abbott and 
of Mr. Ryan, the Solicitor-secretary of 
the respondent Oompany, though their 
depositions may not be wholly satisfactory 
on other questions, their Lordships have 
no doubt that it was in reliance upon the 
expert advice so received from London that 
the proceedings were instituted, and that 
though, as the event proved, that advice 
was wrong, it would be impossible rightly 
to hold that the respondents in acting upon 


it had no reasonable or probable cause for’ 


the course they took. 

Their Lordships having come to this 
conclusion, it is not material for them to 
consider what other conditions may be 
necessary to enable a plaintiff to succeed 
in a suit of this nature. There was much 
discussion in India, and some also before 
this Board, as to the principles to be deduc- 
ed from the 
Hill Gold Mining Company v., Eyre 
(1). Their Lordships, however, make no pro- 
nouncement upon this aspact of the case, 
on some future occasion. 

With regard to the action of the Customs 
Authorities, for which the respondents may 
well have been legally responsible and by 


which it is at least probable, that the appel-' 


lant was damnified, it is only necessary to 
state that it has been held by both Oourts 
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judgments’ in Quartz- 
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in India that any claim under this head is 
barred by the provisions of the Indian 
Limitation Act, and this finding has not 
been contested here. Nor has the appellant 
questioned before their Lordships the Appel- 
late Court's finding that no case of slander 
of goods has been made out against the 
respondents, though on this part of the case 
the learned Judges appear to have dissented 
from the view of the trial Judge, 

It only remains to consider a question 
which ‘arose in connection with certain 
qualified relief allowed to-the appellant by 
the Indian Oourts. Though it was held 
against him that his suit for damages could 
not as such be maintained, the learned 
Judges were prepared to treat the claim 
made by him as an application in the former 
suit (instituted by the respondentsin Calcut- 
ta) for an inquiry as to damages’ arising 
from the grantof the injunction of the1lth 
May, 1922, as to which the respondents kad 
given the undertaking already referred to, 


anda formal reference for this purpose was 


embodied in the decree of the Appeal Court. 
Neither the competence nor the propriety of 
this reference has been questioned by the 
respondents, but the appellant objects to 
the exclusion by the Appeal Court from the 
consideration of the Referes of one particular 
head of damage under which a large claim 
was made in the plaint. 

_. It appears that at the date of the injunc- 
tion the appellant had outstanding in the 
hands of his vendors a large quantity of 
cigarettes, no doubt intended for the Indian . 
market, but on which only a deposit had 
been paid. On the 17th May, 1922, he wrote 
to his vendors, asking them tò cancel the 
goods, as owing to the injunction he would 


“be unable to dispose of them in India. 


This was confirmed by another letter of the 
appellant dated the 6th June, 1922, des. 
patched only two days before the 
injunction was dissolved, and at a time 
when he knew (as the terms of the letter 
show) that his vendors were still prepared 
to keep the contract open. Under these 
circumstances the Appeal , Court’ were of 
opinion that the cancellation was not due to 
the granting of the injunction, but was a’ 


_ voluntary act on the part of the appellant’ 
which may require further consideration . 


for which the respondents were not liable. _ 

In this conclusion their Lordships concur. 
It is obvious that the appellant was not 
prepared to wait, even ashort time, before’ 
giving finalinstructions for the-cancellation, 
to see whether the injunction was to be 
continued as to future importations, nor did 


he care, on its discharge, to cancel his lett èn 


+ 
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of the 6th June, as he could easily have done 
by cable. There may have been business 
Teasons, quite apart from the injunction, 
‘making it prudent to cancel, such as the 
imminent approach of the monsoon, by 
which further importations might have 
suffered, or difficulties of finance. 

` Their Lordships also agree with the 
Court of Appeal that this question having 
‘been considered and decided against the 


appellant, ought.not to be re-opened before 


the Referee. 


For the reasons above stated, their 
Lordships are of opinion that this appeal 
fails, and they will humbly advise His Majes- 
ty that it should be dismissed. The appel- 
lant must pay the costs. 


TUKER. Appeal dismissed. 
Solicitors for the Appellant:—Messrs, 
Sanderson Lee & Co, 


Solicitors for the Respondent.—Mr, Fred 
E Macnaghten. : | 
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PRIVY COUNCIL, 
FROM THE ALLABABAB HIGH COURT. 
a - June2l, 1929. 

Present :—Lord Blanesburgh Lord Tomlin 
oA: and Sir Binod Mitter. - - 
SAHIB OHANDRA AND ANGOTARR— | 
i ‘ APPELLANTS 
T yy, es ‘versus — 
LACHMI NARAIN AND otagrs— 
-RESPONDRNTS, 


‘APPEAL 


ri 
iR 


Mortgage—Amount advanced less than that recited 


in deed—Redemption—Reduction to be equitably dis- 
tributed over each item—Government Revenue paid 
by mortgagee, whether should be equitably distributed 
over all ‘items—Sale during mortgage-suit—luis 
PD BRA of Property Act (IV. of 1882), 
+ l 


‘Where several properties are mortgaged and the. 


sum actually advanced is less than that mentioned 
in the deed, the reduction of the principal must be 
distributed over each item of property in calculating 
the liability of the respective items on redemption, 
[p. 914, col. 1.1 

- Where a sale is made by a mortgagor during the 
active prosecution ofa litigation between the mort- 
gagor and the mortgagee, the purchasers are bound’ 
by the result of the litigation jtbid] i 


` Faiyaz Husain Khan v. Munshi Prag Narain (1). 
referred to. 


-A mortgages who pays the Government Revenue ; 


is entitled to add the same for the purpose of 
ascertaining his total dues under his mortgage. [p, 
614, col. 2.) > ae oe te 
‘Nugender Chunder. Ghose v. Kaminee Dassee (2) 
iYeferred to. | 


Where under the terms of a mortgage-deed the 


Government ‘Revenue has to be deducted in thg 


SANIB OHANDRA V.: LAGHMI NARAIN. | 


‘for the Respondente; 
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first instance from the entire income, the mortgagee 
18 entitled to deduct the same before any credit for 
interest is given at all. He is not bound to 
distribute equitably the Revenue paid by him as 
against the purchasers of the mortgaged property 


in the same way as the principal amount of mort- 
gage is distributed. [ibib] 


Messrs. A.M, Dunneand B. Dube, for the 
Appellants, 


Messrs. L, De Gruyther and J. M. Parikh, 


4 


JUDGMENT. | 

Sir Binod. Mitter.—These are two 
consolidated appeals against two decrees, 
dated llth December, 1923, of the High. 
Court of Judicature at Allahabad setting 
aside two decrees, dated 18th January, 
1921 of the Oourt of the Subordinate Judge, 
Moradabad. ae 

The two suits in which the decrees of 
the High Oourt were passed were brought 
by the plaintiff-respondents separately 
against the appellants to redeem two items 
of properties covered by a mortgage dated- 
23rd March, 1905, namely, 13 biswas of the 
village Sadat Bari and the whole village 
Rudain respectively: and the question for 
determination now is whether the.deposit. 
made by the plaintiffs under s, 83, Transfer 
of Property Act on 29th June, 1912, was 
sufficient, | i 

On 23rd March, 1905, the original mort- 
gagors executed a mortgage-deed in favour. 
of the appellant Sahib Ohandra and another 
who onthe same day executed a lease in 
favour of the mortgagors in respect of the 
mortgaged premises and under. that 
lease the mortgagors agreéd to pay Rs. 2,325 . 
in two instalments per annum (which also | 
was the agreed amount of interest under 
the mortgage-deed) together with the sum 
of Rs. 1,526 as Government revenue on the 
properties. It was. agreed that if there 
was any deficiency in the payment of 
interest or lease money then the amount 
should carry compound -interest at the rate 
of Re. 1 percent. per mensem. It was 
provided by the mortgage-deed that each 
property could be separately redeemed 
in the month of June of any. year on pay- 
ment of the amount entered against it in the 
deed provided always that the interest on 
the whole mortgage-money had been paid 
or tendered at the time of such redemption. 
The consideration stated inethe mortgage- 
deed was Rs, 35,000. The only sum the 
mortgagors ever repaid was Ks. 1,000 in 
January, 1927. - 
‘On 14th January, 1910, the mortgagees 
brought a suit in the Qourt of the Sub- 
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referred to as the original suit) against the 
mortgagors for recovery, of Rs. 12,327-5 
being the interest or lease money up to 
June, 1909, together with compoundiinterest 
at 12 per cent. per annum as provided for 
in the mortgage-deed and in the. lease. 
The mortgagees further claimed interest 


pendente lite and interest up to realization © 


and they also prayed for sale of the mort- 
gaged properties in default of the payment 
of the amount that might be decreed in 
their favour and claimed possession of. the 
mortgaged premises. .The mortgagors 
contended that the whole of the Rs. 35,000 
mentioned in the mortgage-deed had not 
been advanced but that a sum of Rs: 30,984 
was only advanced and that the interest 
payable on the mortgage or the lease money 
should be proportionately reduced. 
On 23rd February, 1912, the Subordinate 
Judge decided that the 
advanced was Rs. 30,984 and that, therefore, 
the amount of annualinterest or lease 
money was Rs, 2,058-3-6 and not Rs. 2,325 
as stated in the mortgage-deed and the 


lease. He accordingly passed: a decree 


for Rs. 10,720-10-4 and interest thereon.at 
the rate of 6 per cent. per annum until 
realization with costs amounting ‘to 
Rs. 1,770-2-8, He also gave the mortgagees a 
decree for sale under O. XXXIV, r. 4, Civil 
Procedure Code, 1908, in default of the pay- 
ment of the decretal amount onor before 
22nd August, 1912, and he further decreed 
that Rs. 12,812-7-3 would ba due on that 
date. He further decreed . possession of 
-the mortgaged properties to the mortgagees 
and: they on 3rd April, 1912, ` obtained 
-~ symbolical but not actual possession. __ 

It appears that the Subordinate Judge 
did not allow any interest during the 
pendency of the original suit and the 
-mortgagees (that is the present appellants) 
-appealed, against the decree of the Sub- 
ordinate Judge to the High Court of Judica- 
ture at Allahabad andthe High Oourton 27th 
January, 1914, varied the decree of the 
- Subordinate Judge by allowing interest 
. during: the pendency of the suit to the 
‘extent of Rs, 2,706-2 and they allowed the 
-costs of the appeal which weré fixed at 
Rs..416-12-6. The decree of the Subordi- 
nate Judge was, therefore, 
Rs. 3,122-14-6, . J 4 

While the appeal of the mortgagees was 
-pending the ‘mortgagors on lth April, 
-1912, sold and conveyed their ‘equity of 
redemption. in Mouza Sadat Bari to Pandit 
Bihari Lal (the predecessor-in-interest of 


| gAHTB OHANDBA V. 
_ ordinate Judge of Moradabad (herein after - 


sum actually. 


increased ‘by ` 


r 
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the present plaintiffs in the first-suit, that 


“ig, Suit No. 333 of 1919), and they also on 


92nd June, 1912, sold and conveyed their 
equity ‘of redemption in Mauza Rudain 
to Rameshwar Sahai and Bhola Nath (the 
latter being the predecessor-in-Interest 


of respondents Nos. 2 and 3 in Suit 


‘No. 371 of 1919). 


In the mortgage-deed in suit the sum of 
Rs. 13,000 was entered as the principal 
amount against village Rudain, and the 
sum of Rs. 5.000 was entered as the 
principal against Sadat Bari. Bihari Lal, 
the purchaser of Sadat Bari, also purchased 
certain other items of property, te, a 
grove consisting of some land in Majahid- 
pur Sarai and certain houses and shops, 
and the sum of Rs. 4,000 was entered 
against them as the principal. This last 


‘mentioned property is not the subject- 


under s. 83, Transfer of Property’ Act, and - 


matter of the suits for redemption. 

The. conveyance of 12th April, 1912, 
mentioned that the sum of Rs. 32,000 
was left with the purchaser for payment 
of the miscellaneous debts due under de- 
rees and mortgage-money and other 
debts, etc., payable by the vendors, and ` 
it was agreed that the vendors should 
cause to be paid by the purchaser under 
their supervision the sum of Rs. 32,000 
to the ereditors of the vendors. By the 
deed of "27th June, 1922, the sum ‘of 
Rs. 13,000 was left with the purchasers 
of village Rudain for payment to the 
mortgagee. ° MIK 

On 29:h June, 1927, asum of Rs, 41,837-5-6 
was deposited in ‘ourt by the purchasers 
‘on this 


the respondents allege that 


.deposit being made they were entitled 


to call upon the mortgagees -to re convey 
the properties’ which they had purchased. - 


The question is whether this sum was 
sufficient. Thesum of Rs. 41,837-5-6 was 
made up of the following items: | 


4 ee / Rs, a. Pp.” 
(a) for principal allocated for re- 
demption of all the proper- 
l , ties purchased by Bihari and 
interest on the a ae 
j from January, 1910, to 
| June, 1912 — ... 16,120 14 6. 
(b) paid by Bikari towards satis- , 
faction of the decree in part 
„of the original suit oe 4,716 7 0 
(c) paid by Rameshwar Sahai ., 13,000 0 0 
(d) paid by Rameshwar, Sahai 
towards the decree in the 
original suit ee : 8,000 0 0 





Total 


wos 


41,837 5 6 


“614 4 


The Subordinate Judgein his judgment 
has held that the, sum ‘that the purchasers 
ought to have deposited was Rs. 45,935-13-3. 
He held that although the judgment of the 
High Vourt was not delivered till January, 


1914, still on the date. of the tender that. 


sum which the High Uourt allowéd in ad- 
dition to what the Subordinate Judge in 


the original suit. had awarded was in fact. 


due on 29th June, 1912. He also held that 
although the principal sum of Rs. 35,000 
had been held not to have been paid but 
that only Rs. 30,984 had been advanced on 
the mortgage, still there should be no pro- 
‘portionate reduction of the sum fixed for 
the redemption. of each item of property 
as entered in the mortgage-deed against 
that property. He further held that the 
costs of the appeal to the High Court as 
also the land revenue that had been paid 
to the Government by the mortgagees with 
interest thereon should be taken into ac- 
count. In his view Rs. 45,935-13-3 was the 
sum that the purchasers had to. pay before 


they could redeem the properties purchased’ 


by them. Accordingly he held that the ten- 
. der fell short by Rs, 4,098-7-9. On appeal, 
however, the High Court held that the 
sufficiency of the amount of deposit should 
be judged by the state of things on 29th 
June, 1912, irrespective of the result of the 
appeal and they further held that as only 
Rs. 30,984 was advanced instead of 
Rs. 35,000, the equitable method of dealing 
with this would be to distribute the reduction 
of principal over each item of property 
specified at the foot of the mortgage, 
“and that by adopting this method - the 
principal sum payable by the purchasers 
would be Rs. 19,472-12-11, instead of 
Rs. 22,000. is 


Their Lordships are of opinion that the 


‘view of the High Oourt on this last men- 
tioned point is correct, and in fact Mr. 
Dunne, for the appellants, did not seriously 
contest it, Their Lordships ‘are, however, 
of opinion that the purchasers’ were, bound 
by the decision of the High Oourt whereby 
that Court increased the amount awarded 
by the Subordinate Judge in the original 
suit: by Rs, 3,179: Tte purchasers can have 
no higher rights than their vendors,;and it 
appears to their Lordships also that the 
sale having been made during the active 
prosecution of the litigation between the 


mortgagees and the mortgagors, the,pur- 


chasers must be bound by the result of the 
litigation: see s. 92, Transfer of Property 


BAHTB OHANDRA V, LAOHMY NARAIN, 
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Act, and Faiyaz Hussain Khan v. Munshi 
Prag Narain (1). l 
Their Lordships are further of opinion 


that Rs. 926-9 10 were due to the mort- 


gagees, for Government Revenue and in- 
terest thereon, both by the terms of the 
mortgage-deed and the lease as also by the 
general law of mortgage in India. < 

The High Court in its judgment has held 
that the whole of his sum should not be 
added for the purpose of testing the suffi- 
ciency of the tender, but that it should be 
equitably distributed as against the pur- 
chasers in the same way as the principal 
amount of Rs. 22,000 is to be distributed. 
Ever if this view were taken, the amount 
would work out at about Rs, 614,'which would 
make no difference in the result. 

Their Lordships, however, think that this 
view of the High Oourt is not. correct. It 
is quite clear that the mortgagees by pay- 
ing the Government Revenue are entitled to 
add the same for the purpose of ascertain- 
ing their total dues under their mortgage, > 
see Nugender Chunder Ghose v. Kaminee 
Dossee (2). In the present case under 
the mortgage-deed Government Re- 
venue has to be deducted in the first in- 
Stance from the entire income, therefore, 
it should be deducted before any cradit 
for interest is given at all, and when the 
tender of interest wa3 made on 29th June; 
1912, the mortgagees were entitled to de- 
duet the Government Revenue paid by 


-them and interest thereon from the interest 


which had been paid by tho morgagors and 
only credit the balance to the interest 
account, and as the purchasers had to pay 
the entire interest before they could call 
for redemption, this suggestion of the 
High Court seems to their Lordships to be 


“wrong. 


Mr. De Gruyther contended ‘that as the 
purchaser deposited all instalments of in- 
terest from January, 1910, to June, 1912, and 
added thereto the interest on the same, 
they had thereby infact paid the full ‘in- 
terest during the pendency of the original 
te namely, from June, 1909, to February, 


. The Subordinate Judge, in the original 


suit, had decreed interest up to June, 1204, 
and fixed the same at Rs. 10,720-10-4, there- 


(1) 29 A. 339: 36 I, A. 102; 4 A. Le J. 344; 9 Bom: 


L. R. 656; 110. W. N-561;4 A L. J. 34455 C.L. 9. 


563; 17 M. L. J. 263 (P. CO). l 
(2) 11 M. L A. 241; 8 W. R, 17; 2 Suth. P. C. J.17; 2 
Sar. P, O.J, 275; 20 E, R. 99, . 
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fore, on. Ist June, 1910, ‘thé: interest that ` 


must be calculated would be not only in- 
terest on the instalment from June, 1999, to 
June, 1910, but upon the decreed amount of 


Rs. 10,720-10 4, plus the`instalment that fell. | 


due between. J.une, 1909, and June, Lvl0, as 
the mortgage-deed provided for compound 
interest. The argument of Mr. De Gruyther, 
therefore, seems more specious than sound. 
If calculation is made on this basis even 
then the deposit is insufficient. 

Deducting, however, from the said sum 
of Rs. 45,935-13-3 (which the Subordinate 
Judge held duein June, 1912), the sum of 
_ Rs. 2,527-3 1, which represents the differ- 
-ence between the said principal sum of 
Rs. 22,000 and Rs. 19,472-12-11 which the 
High Court rightly held to be the princi- 
pal sum payable by the : purchasers, the 
deposit should have been for Rs. 43,405 10-2 
The result, therefore, is that the deposit 
was insufficient and interest did not cease to 
run from 28th June, 1912, and their Lord- 
ships accordingly hold that the decrees of 
the High Court should be set aside and the 
‘eases remitted for the ascertainment of the 
sum which is due to the mortgagees from 
` the mortgagors and they are of opinion 
that a decree for redemption under O. 


XXXIV, r. 7, should ba passed on the afore- 


said‘ basis. : a es 
_ The contesting respondents will pay to 
the appellants the costs of these appeals 
‘as also their costa in the Oourts below. 
The mortgagees will also be at liberty to 
‘add their costs‘to their claim. The mort- 
gagors, if they have incurred any costs, 
will bear the same. 

Their Lordships will humbly advise His 
“Majesty accordingly. 


` 


A. S Decree set aside. 


Solicitors for the Appellants:—Messrs. Hy. 
. S. L. Polak. : 
` Solicitors for the Respondents: —Messrs. 
Douglas Grant & Dold, ey 
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PRIVY COUNCIL. 
APPEAL EROM Tarn Supremes Court oF Naw 
PG BRUNSWICK. A 
May 13, 1929. 
Present;-—-Lord Chancellor, Lord Carson, 
“ Lord Blanesburgh, Lord Atkin 
4 and Lord Tomlin. 
' Tes MAINE and NEW BRUNSWIOK 
EKLECTRIOAL POWER Oo. Lro,, 
—APPELLANTS 
versus — 
- ALICE M. HART— RESPONDENT. 


Interest—Right to interest—Interest under equitable 
rules, when to be allowed—Interest Act (XXXII of 
1889)-—- Sum certain’ and ‘time certain’, meanings of. 

A sum certain is not payable by an instru-. 
ment at a time certain within the meaning of 
the Interest Act, if its payment is contingent 
upon ‘events which may never’ happen and the 
amount payable is capable of ascertainment only if and 
when those events happen and the time for the happen- 
ing of those events, if they everdo happen, may be 
indefinitely postponed. [p. 617, col. 2; p. 618, col. 1.] 

London Chatham and Dover Railway Co. v. S. E. 
Railway Co. (3), followed. . 

Before a claim for interest could be allowed under 
any rule of equity, it is necessary to establish the 
existence ofa state of circumstances: which attracts . 
the equitable jurisdiction. jp, 618, col. 1.] 

Where a vendor who had conveyed his properties and 
received the price sued the purchaser upon a covenant 
which he had taken from the latter to perform 
certain obligations of a continuing character involving 


' the payment from time to time of sums of money, and ` 


the covenant did not give the vendor any right to 
recover interest on those sums: 

Held, that there was no placein the matter for the 
exercise of any equitable jurisdiction and the vendor 
could not recover ‘interest on those sums unless he had 
aright to recover the same under the Oommon Law 

or Statute. [ibid.] < ' 
Messrs.. Geoffrey Lawrence and W. H. 
Harrison, for the Appellant. l 
Mr. F. R.Taylor, for the Respondent, 
~. JUDGMENT. | 

Lord Tomlin.—In this. case the de- 

fendants inthe action are appealing from 


. ajudgment of the Appeal Division of the 


Scpreme Court of New Brunswick, dated 
the 26th March, 1928. By that judgment 
the. Appeal Division (1) dismissed an 
appeal of the defendants froma judgment 
against them for $28,000 without interest, 
given by the King's Bench Division of the 
Supreme Court of New Brunswick, on the 
20th October, 1927, and (2) allowed a cross 
appealof the plaintiff, thereby increasing 
the amount recoverable against.the defend- 
ants by $0838% in respect of interest. 
‘Two questions only have been argued on 
this appeal. First, whether upon the true 
construction of certain covenanis the 
defendants have become liable for the 


-$28,000 for which judgment has been given 


against them. Secondly, whether the de- 
fendants are chargeable with interest on any 
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Bum which théy; ‘may he held liable to pay 
under the-covenants. - 
' The facts of the case are as follows:— 
Prior to the year 1905, the plaintiff's 
predecvessor-in-title, Havelock Meco. Hart, 
. acquired land partly in New Brunswick 
and partly in Maine, on both baaks of the 
Aroostook River in the neighbourhood 
of the Arcostook- Falls, together with ` 
certain water privileges for the purpose of 
Bj a the water power of the Falls. 
in 1905, Hartand one Arthur R. Gould 
(the owner of all the capital stock of the 
Presque Isle Electric Light Company), 
entered into an ‘agreement with the de- — 
- fendants whereby Hart was to transfer all 
. his land and water privileges on the 
- Aroostook River to the defendants and 
Gould was to transferto the defendants 
“all his capital stock in the Presque Isle 
' Electric Light Company. The considera- 


-tion to Hart for the transfer by him of.. 


“the land and water privileges was (1) the 
` allotment or transfer to him of certain stock 
of the defendants and (2) the defendants’ 
covenants, the true construction of which 
` falls to be determined upon this appeal. 
' The documents relating tothe transaction 
. do not -contain any reference to the stock 
tobe allotted or transferred to Hart, but 
‘it isnot disputed that it was part of the 
bargain that Hart should have the stock 
. and that the stock was. in” fact, allotted 
_or transferred to him upon the execution 
‘of the indentures of conveyance completing ` 
the transaction to which reference will Pe 
‘madé hereafter. 

' The first relevant documentis a memo- 
randum of agreement, dated the 3rd 
‘January, 1905, and made between Hart, 
“Gould and the defendants. It contained 
‘a recital that under arrangements which 
had been mutually made 
Gould was to transfer to the defendants 
‘all the eapital stock of ‘the Presque Isle 
Electric Light Company, and Hart was 
to convey or cause to be conveyed to 
‘the defendants by deeds in the form thereto 
annexed as schedules A and B, the lands 
‘and water privileges described in the said 
schedules, being the lands and water privi- 
leges already referred to. 

The opsrative part of the agreement pro- 
vided that upon the defendants completing 
the necessary financial arrangements 
for the development of water power at the 
“Aroostook Falls to the satisfaction of Gould 
and Hart, Hart should and would convey 
or cause to be conveyed to the defendants 
by deeds in the form thereto annexed a ag 


~ 
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schedule Aand B, thelandsand water privi- 
leges described therein and Gould should 
.and would assign and transfer or cause to ° 
be assigned and transferred to the defend- 
ants all the capital stock of the Presque Isle 
Electric Light Company. 

The stock of the defendants to be allotted 
or transferred to Hart was duly allotted or 
transferred to him. 

Theconveyance of the lands and water 
privileges by Hart to the defendants was 
, also in due course’ effected by means of 
two indentures of conveyance, dated the 
13th January, 1905, one of which related 
to the lands and water privileges in New 
Brunswick and the other to the lands and 
water privileges in Maine. The two in- 


_ dentures were mutatis mutandis identical 
inform. Hach of them contained a cove- `> 


nant by the defendants with Hart in the. 
following words: ; 

“The said The Maine.and New Bruns- 
wick Electrical Power Company, Limited, 
doth hereby for itself, its successors and 
assigns covenant with the said Havelock 
McO. Hart, his heirs, executors, adminis- - 
trators and assigns that if water power 
‘to a greater extent than two thousand ` 
‘horse power be at any time developed 
„and used at the Aroostook Falls, situate 
upon the hereinabove described lands and 
_premises, the said The Maine and New 
Brunswick Hlectrieal Power Company, Limit- 
ed, its successors and assigns shall pay . 
to the said Havelock McC. Hart, his heirs, 
executors, administrators and assigns the 


. gum of eight dollars for each horse power 
‘In excess of the said two thousand horse 
power, any -power developed and used in 
excess of two thousand horse power to he 


treated as divided into units of 500 and 
each unit to be immediately paid for. in 
entirety when any part thereof has been 


developed and used.” 


By deed of assignment, dated the 21st 
August, 1923, Hart assigned all his rights . 
under the covenants contained in the in- 
dentures ‘of conveyance and al] moneys. 
payable thereunder to the plaintiff. - 

After the completion of the sale and 
transfer of the lands and water privileges 
the defendants erected works at or near . 
the Aroostook Falls for the purpose of. 


, developing the water power of the Falls, 


and began. and have: since continued to 
generate electrical power therefrom’ for’ 
distribution and sale to customers.’ The 
defendants have from time to time increas- - 
ed the capacity of their works. 

It appears from the power station sheets 


t 
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of the defendants in which is ‘entered an E Thera -i8. no agreement to pay interest, 
hourly record of the amount of power pro- ; .either_in*-express terms or implicit in the 
. duced; that the defendants for the first; language.. of the covenants. The plaintiff, 


time on the 10th January, 1918, and on 


‘several subsequent occasions, developed 


and used powerin excess: of 2,000 horse. 
. The action out of which this appeal arises 


was begun by the plaintif to recover the- 


sums payable under covenantsin respect 
of such excess: horse power. l 


The, plaintiff contends that upon the true ` 


construction of the covenants the défend- 


auts are liable to pay for excess horse . 


power immediately upon ‘each occasion 
where any excess horse power is develop- 


ed and used, in other words, that the 


defendants are chargeable from time- to 


time upon the maximum peak load once. 


reached. There is no dispute as to the. 


‘figures and if the plaintiff's contention is 
well founded, judgment was rightly. given 
against the defendants for $28,0u0. 


The defendants, however, contend that ` 


“water power” of astream means the average 
power produced over a reasonable period 
of time, and thatin view of the fluctua- 
tions of the seasons, the most reasonable 


period of time isa year, and that, there- 


fore, on the true construction of the cove- 
nants they ought to be chargad upon the 
average load. of the year and not upon 
the individual maximum peak loads... 
Both -Courts below have decided this 


.” v point against the defendants. 


In their Lordships’ judgment the con- 
tention ofthe defendants cannot be reconcil- 
ed withthe language of the covenants. The 
words “at any time” and “immediately” 


contained in the covenants seem to their 


Lordships .to indicate recurring points of 
time and not any system of averaging. 
Further, the similarity between the language 
under consideration in the present case, 
and that considered by their Lordships’ 
Board in' the case of Attorney-General 
jor Ontario v. Canadian Niagara Power 
. Co. (1); is such ‘that a ‘decision in favour 
`~ of the defendants here would, in- their 
. Lordships’ view, be inconsistent with the 
earlier decision of the Board. ' ' 
Upon the point of construction, there- 
fore, in their Lordships*opinion, the defend- 
ante fail. . E 4 


The question of interest next falls for 
consideration. On this head .of the case 


the Appeal Division of the Supreme Court, 


differing from the trial Judge, havs allow- 
ed interest against the defendants, ° 


(1) (1912) A. 6, 852, 


to pay-interest. 


‘however, contends that interest is payable 


either under s. 24 (1) of the New Bruns- 
wick. Judicature: Act, 
‘by virtue of which a Court of Equity 


compels a purchaser who takes possession 
pay -inte The Appeal Division in 
deciding in the -plaintiff's favour, have 
founded themselves upons. 24 (1) of the 


‘New Brunswick Judicature Act, 


The language of s. 24 (1) of the New 
Brunswick Judicature Act, 1909, is as 
follows :— a < 
. “On the trial of any issue or any 
assessment of damages upon any 
debt..or sum certain, payable by 
virtue of a written instrument at a certain 


- time,- interest may be allowed to the plaints 


iff from the time when the debt or sum 
became payable”. — 
The language of this section cannot be 


distinguished from that of s 28 of Lord 


‘Tenterden’s Act (3&4 Will. IV,c, 42). The 


English. decisions on that section ‘are, 
therefore, relevent for guidance, In their 
Lordships’ judgment, the decision of the 


Exchequer Ohamber in Merchant Shipp- . 


. ing Co.. v. Armitage (2) is an authority 


and Dover” Railway Co. v. 8. E. Railway Co, — 
_(2), and -was viewed with benevolence by 
Lord Herschell in the House of Lords [Bee - 


_ payable by the written 
time certain if its payment is contingent 


binding the English Courts up to and 


including the Court of Appeal to hold under 
Lord -Tenterden’s Act that ifthe sum be- . 
comes-payable aba time fixed by refer- ` 
ence to a contingent event which may or ` 


may not happen, it is not payable by the 
written instrument at atime certain. This 


decision ‘was treated as authoritative by 


the Court-of Appeal in London. Chatham 


London Chatham and Dover Railway Co. v. 
S. E. Railway Co. (4)). 


It is further to be observed that in . 


Juggomohun Ghose v. Manickchund (5) their 


Lordships’ Board -held under an Indian © 


Statute (Act XXXII of 1839) identical 
in terms with the relevant section of Lord 
Tenterden’s Act that a sum certain is not 
instrument at a 


" (9) (1874) 9 Q.B. 995-43 L.-J. Q. B. 24: 29 
L.E. 809. 


(3) (1892) 1 Ch. 120; 61 L. J. Ch. 294; 65 L. T. 792; 
40 W. R. 194.. - 
(4) (1893)A O. 429 at p. 435; 63 L. J, Ch. 93; 1 R, 


- - 275: 69 L. T. 637; 58 J. P. 36., 
. (5) T M.I. A. 263; 4 W, R. P. O. 8; 1 Suth. P. O, J, 357; 


1 Sar, P, O, J. 681; 19 E. R. 308, 


we aa 
Ka 


~ ae 


or under the rule ` 


“ 
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| > upon events which may never happen and 


\ 


the amount payable is capable of ascer- 
tainment only if and when those events 
happen and the time for the happening 
of those events, if they ever do happen, 


. may be indefinitely postponed. 


In view of the last-mentioned decision, 
which is binding on their Lordships” Board, 
it would not, in their Lordships’: judg- 
ment, be open to them to hold that the 
effect of s. 24 (1) of the New Brunswick 
Judicature Act is different from that of 
the section of the Indian Statute, ; under 
‘consideration in Juggomahum Ghose v. 
Manickchund (5). The defendants’ conten- 


- tion thats. 24 (1) of the New Brunswick 


Judicature Act has no application to the 
present case must, therefore, prevail. 
It remains to consider whether any rule 
of equity entitles the plaintiff to interest. 
In order to' invoke a rule of equity; it 
' js necessary in the first instance to estab- 
lish the existence of a state of circumstan- 


ces which attracts the equitable jurisdic- — 


tion as for example, the non-performance 
of a contract of which equity can give 


| specific performance.. 
It must, however, be borne in mind that 


' when once such a contract has been execut- 


.ed, then, apart from cases where rescission 
‘on the ground of fraud is sought, there 


remains nothing to attract the equitable | 


jurisdiction and the parties are left to their 


remedies at law. . 
In the case under consideration the eon- 


_ tract for the sale of the lands and ‘water 


privileges has been fully executed: Hart 
conveyed the property purchased: to the 


defendants. 
ants the stock to be transferred to him, 


and he accepted from the defendants, as. 


under the contract he was bound to do, 
. covenants under seal to perform certain 
obligations of a continuing character in- 


volving the payment from time to time of 


sums of money. Upon the stock having 
been allotted or transferred to Hart and 
the covenants having been executed, Hart 
had received all the consideration moving 
from the defendants to him under the 
contract. The plaintiff, as Hart's succes- 
sor-in title. cannot, and as appears from 
her statement of claim, does not sue upon 
. the contract, which is fully executed: 
“she sues upon the covenants. 
nants must be construed according to the 
. ordinary rules of construction ; and ‘if, .so 


construed, they do not give the plaintiff 


interest, she cannot claim interest unless 


\ it is given to her at common law or under 
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Statute.. There is no place in the matter 


He received from the defend-. 


Those cove-. 
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for the exercise of equitable jurisdiction 


“and, thsrefore, no rule of equity in regard 


to interest can have any application. 

In their Lordships’ judgment, the plaint- 
iff's cro3s appeal for interest tothe Appeal 
Division of the Supreme.Court of New 
Brunswick ought to have failed and to 
have been dismissed with costs. 

In the result, therefore, the defendants 
succeec. on the present appeal to the extent 
of the judgment against them for interest, 
but otherwise. the appeal fails and their 
Lordships will humbly advise His Majesty 
accordingly. 

Thers will be no costs of this appeal. 

A. Appeal partly allowed. 

Solicisors for the Appellant:—Messrs. Wm. 


A. Crump & Son. 
Soliators for the Respondent:— 


Messrs. Lawrence Jones & Ca, j 
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APPEAL FROM THR OALOUTTA HiGu COURT. ` 
l March 19, 1929. < 
Prasent:—Lord,Shaw, Lord Carson, 

Lora Atkin, Sir Johan Wallis and Sir 

: Lancelot Sanderson 

FRAFULLA NATH TAGORE 

< — APPKLLANT 

i Versus 

SATYA BH: SAN DAS AND OTHERS 

— — Resron DENTS. 

Bengal Tenancy Act (VIII of 1885), Chap. XIV, 
ss. 167, BO—Sale for arrears of. rent—Division of 
tenures-—Question of fact—Suit for rent of several hold- 
ings, competency of—Suit against same defendant in 
respect af several tenures—Duty of plaintiff to see 
that opportunity is given to redeem each separate 
tenure—Omission to do so—Validity of sale—En- 
cumbrances, whether extinguished—Object of Benga 
Tenancy Act. À 4 

Wheth=r a tenure has been divided or mot ig a’ 
question mainly of factin each case {p. 620, col. 1.) | 

In view of the joint ownership of property*by . 
both th: landlord and the tenant prevailing in 
Bengal,’ and the system of partition prevailing 
there, either party may accept the partition made 
by the ahers without necessarily intending to alter 
their legal relations inter se and the question whe- 
ther a sub-division has been made, is really the 
question. whether the parties have come to a fresh 
agreemert, and must be determined by the familiar . 
sonsiderctions which attach to such a problem. [p. 620, 
cols.1 &2) ° 

Held, >n the facts, that the High Oour was 
justified in coming to the conclusion that the origi- 
nal tentre had been sub-divided into separate 
tenures.. [p. 620, col. 2.] : i 


t 


pe 


~ 
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The provisions of the Bengdl Tenancy Act .are 
devised for the purpose of protecting the persons 
interested in each separate tenure put up for ‘sale 
and it ‘would defeat the objects of the Act if 


several tenures could be lumped together in one, 


order for sale so that a sub-tenure ‘holder, to get 
protection, would have to pay the arrears not only 
on the specific tenure under which he held, but on 
other tenures with. which he had no connection. [p. 
621, col. 2.5 ` : l 
The Code of Civil Procedure permits a plaintiff 
to join in one suit claims against a defendant in 


respect’ of more than one tenure and if an original, 


suit can be brought against a holder in respect of 


all his separate holdings there is nothing in the: 


Oivil Procedure Code or the Bengal Tenancy Act 
to prevent the consequent decrees and orders from 
being somoulded as to enable their provisions to 
apply distributively to the separate holdings in 
respect of which the suit is brought. But the 
plaintiff should in such a case see that the sub- 
sequent process takes such a form that the tenures 
are in fact sold separately, so that each may be 
redeemed separately bythe incumbrancers of such 
separate part pursuant to s. 170 of the Bengal 
Tenancy Act. ‘ibid} . : 

Consolidated appeals from two decrees 
made after a review of judgment by the 
High Court, Caleutta, on the 18th July, 
1923, which modified two decrees made by 
‘the Sukordinate Judge of Backergunj, 
dated the 22nd December, 1919. 

Messrs. Dunne, K.C. and E. B. Raikes, 
for the Appellant. : 

Messrs. DeGruyther, K. C. and H. N. Sen; 


for the Respondents. 


~ JUDGMENT., 
Lord Atkin.—This is an appeal from 
the High Court at Fort William in Bengal 
in a suit brought by the plaintiff to establish 
his right to certain under. tenures of land in 
the village of Dashmina against the zemin- 


_ . dar of Nasirpur in whosezemindari the 


village lies. The rights of the parties 
involve an examination of the. creation of 
. tenures andsub tenures from before 1799 and 
` of the complicated devolution of title in the 
respective holders since that date. It is 
also necessary to consider the provisions 
of the Bengal Tenancy Act, 1885, relating to 
the powerof anauction purchaser to annul in- 
cumbrances, powérs which thezemindar says 
thathe has exercised so as todefeat any claim 
by the plaintiff. Their Lordships have the 
assistance of careful and accurate judg- 
ments in the Courts below in which the 
facts are fully surveyed, and it will 
be sufficient for the purpose: of -present- 
ing the issues that arise. before the 
Board: to state shortly ‘the. principal 
land marks ° in the history of. the 
title, Before 1793 the defendants’ pre- 
decessor the then zemindar of Nasirpur, had 
created a jumba tanure, which included the 


village in question, known as the Taluk- 
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Shib Deb Sen: By the time of the 
permanent settlement the Sen family 
held the property. in five branches in 
five ‘equal shares of 3-annas’4-gundas each 
and: one-fifth of the rent was paid separate- 
ly by each share-holder. Other sub-divi- 
sions -of. the shares followed which it ig 
unnecessary here to specify. -Before 1825 
the- zemindar had re-acquired a 4-anna 
share iti the whole tenure, In 1852 the zemin- 
dar: created in favour of two persons Kader 
and Saker a putni tenure superior to the 
jumba tenure over the whole property and 
put. them into possession of the 4-anna 
share. They thus held the 4-anna share in 
possession and were superior landlords 
under the zemindar of .the remaining 12- 
anna share still outstanding in the Sen 
family. In 1861, Kader and Saker the 
putnidars enforced their right to rent 


' against the holders of the 12 anna share, 


put the property up to sale and bought it, 
thus acquiring the interest in the whole. 
In 1862, however, the zemindar on his part 
enforcing hisright to rent against Kader 


_and Saker, put the whole .putni tenure up 


to sale, and bought it. The 4-anna share 
thus reverted to him in possession,. the ` 


12-anna share of the jumba tenure being 


still outstanding. In 1871, the zemindar 
leased by potiah the 4-anna share to Kader 
and Saker. Meantime in natural course 
numerous sub-tenures had been created, 
In 1892, the son and successor of Kader 
granted to the father of the plaintiff a mort- 
gage of 1] such sub-tenures in the 12-anna 
share, In 1901, the plaintiff's:father obtained 


a mortgage decree against the mortgagor, 


and in 1905, under the decree the plaintiff, 
his father’s successor-in-title, had the sub- 
tenures sold and purchased them. Having 
thus established the plaintiff as the owner 
of 11 sub-tenures we now return to the main 
title, In 1905, the zemindar sued Kader and 
Saker for arrears ofrent, both on the 12- 
anna share under the jumba taluk, and on 
the- 4-anna share under’ the pottah 
taluk. He obtained decrees, had the 
property put up forsale in 1906 and himself 
purchased. He gave notices to annul in- 
cumbrances in pursuance of the powers 
given by the Bengal Tenancy Act. He 
therefore claims now to hold the whole pro- 
perty free of all sub tenures, and if he is 


right he has succeeded in eliminating the 


plaintiff and his 11 sub tenures. 

The plaintiff, on the other hand, claims that 
notonly his 11 sub-tenures are stillin exist- 
ence but also further sub-tenures which he 
acquired after the zemindar’s purchase in 


~ 
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` 1906; . Forin 1908 the plaintiff sued for the 


’."pbalance of the before-mentioned mort- 


, gage and, obtained a personal decree 
` against the. mortgagor. In execution of 
_ that decree he procured the sale of certain 
other sub-tenures as the property of the 
judgment-debtor and bought them in 1910 
and 1912. The Subordinate Judge found 
in favour of the plaintiff substantially on 
. the. whole of his claim. The High Cours 
- found in favour of the plaintiffin respect 
of the ll sub-tenures bought in 1905 but 
decided against him in respect of the sub-- 
tenures bought in 1908 and 1910 except in 
respect of 2 or 3 in which it was held that 
the plaintiff could rely on the rights of 
‘superior sub-tenure holders to him acquired 
before the zemindar’s purchase in 1906: We 
are thus brought to the issues before the 
Board. The- plaintiff- < contends that 
before 1905 the original jumba tenure Shib 
Deb Sen had been divided into separate 
tenures with the consent of the zemindar. 
The zemindar, however, as is contended in 
his suits in 1905 sued as for one single 
tenure and obtained annulment of incum- 
brances as though the sub-tenures were 
under onesingle tenure. In this way the 
sub-tenure holders lost the right to redeem 
‘the: separate divided tenures under which 
they held and were exposed to the much 
‘heavier liability of redeeming the whole, 
This, it is said, is contrary to. the provisions 
of the Bengal Tenancy Act: The zemindar on 
the other hand, says that the original tenure 
never was divided. If this is so, there is no 
_ground for complaint; the plaintiff fails. 
The zemindur further contends that even. 
if the tenure had been divided ‘his proceed- 


‘ings were in order and the sub-tenure | 


‘holders could have exercised their rights 
“under the Bengal Tenancy Act to redeem 
‘the separate divided tenures. The Courts 
below have decidedagainst the zemindar 
on both his contentions. , 
The first question, therefore, is whether 
the original jumba tenure was ever divided: 
into separate tenures as between the zemin- 
‘dar and the tenant. As to this ‘it has tobe 
- remembered that by the courseof legisla- 
' tion ever since the Bengal Regulations of 
“1799 such division can only validly. take 
place with the consent of the superior land- 
lord in writing. Whether a tenure has been 
divided or not is a question -mainly of 
fact in each cass. In view of the prevailing 
joint ownership of property by both land- 
lord and tenant, and the prevailing system 
of partition, it is obvious that either 
` party may accept the’ partition made by 
Sie , Kak ag r OE sa hon a 
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‘holders’ with specific sadar jumma 


_of-Rights 
also treated as separate tenures. 
also the fact that the lands of the respective 


‘which are exclusively h 
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the othérs without. necessarily intending to - 
alter their legal relations inter se. Thus the 
separate: share-holders in the landlord 
family. may collect a separate share of the 
rent without either party intending to 
divide. ‘the tenure, and similarly the land- 
lord may collect separate shares of the rent 


from separate share-holders in the - 
tenant family withott the legal position 


“being altered, The question whether a 


sub-division has: been made is really the 
question whether the parties have cometo . 
afresh agreement and must be deter-’. 
mined . by the familiar considerations 
which .attach to such a problem. in 
the presant case a series of facts 


-extending over a century were laid before 


the Court some pointing in one direction 
some in the other. The effect of the evi- 
dence is thus summarised by the learned , 
Subordinate Judge in a passage adopted 
by the High Court :— - a ee 

“Thus we find that rents for the several 
interests were separately realised both 
amicably and by suits for over a century, 
that separate rent receipts were granted 
for the'separate parts that the several. 
interests. were treated all along except 
indirectly in-the last suit No. 48 as specific 
tenures in the names of. the respective 
or 
annual liabilities for rent and that -for > 
purposes of mowzahwar returns, cess 
returns. execution of ‘decrees, Record- - 
and transfers they ‘ were 
We have 


tenures. are not entirely joint,and that 
there are several under-tenures including. > 
some owned by the Tagores themselves 

neld under one or 
other of the said interests.” 
_ Their'Lordships areofopinion that there 
is evidence to support these findings and 


they ses mo reason to doubt that in sub- 


stance they are correct, and that they 


justify the view expressed in both Oourts . i 
that the original tenure had been at a very 


early time divided into separate tenures. 


. At what time it appears to their Lordships 


unnecessary, to determine. lf.before 1799 
the consent of the landlord in writing was - 
unnecessary :.if after 1799 there is ample 
evidencé to support ‘the finding of the 
Subordinate Judge that there was a 
written consent. The finding, therefore, of | 
the High Court affirming ‘the finding of 
the Suberdinate Judge on this matter 
must stand. In coming to this, conclusion 
their Lordships -must not be thought to 


~ 
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express assent to the view taken in the- 


High Court as to the..admissibility: of -the. ` 


judgment of Mr. Kemp, the District: Judge 
in 1859, in a suit between Kader and Saker, 
the then putindars against- a sub-tenure 
© holder on the: ground that it tended to 


show the probability of a statement made. 
It is suffi-. 
cient to indicate their Lordships’ opinion’ 


by a witness called at the trial, 


that this reasoning is at least. open 


to doubt for the judgment in question is: 


only asmall feature of the evidence and 

does net appear materially to have affected 

_ the findings for which ‘there is ample other 
support. 

“On the footing therefore that there were 

in existence several tenuresin place of the 


original single tenure the question arises ` 


whether the zemindar took appropriate steps 
to annul the sub-tenures. This depends 
upon the construction of Chap. XIV of tha 
Bengal Tenancy Act, 1885, entitled ‘‘sale for 
arrears under decree’.2nd comprising 
s8. 109-177 inclusive of the Act. Summaris- 
ing the sections the chapter provides - in- 
8,162 that ‘when a decree has been passed 
for an arrear of rent due for a tenure or 
holding” the decree-holder may apply for 
sale producing 2a statement showing 


` the village in which the land comprised 


_ in the tenureor holding is situate and the 
yearly rent ‘payable from the .same: the 
land may then be proclaimed and attached 
g. 163;. the tenure or holding shall first be 
put-up to auction subject to incumbrances 
which by s, 161 include sub-ienures; and 
if the bidding does not reach a sum equi- 


' valent tothe amount of the decree and costs 


then at ‘the request of the decree holder the 
land shall be put up for sale with power to 
the purchaser to avoid incumbrances; s. 165. 
The purchaser atsuchasale may within 
a year from the sale avoid incumbrances by 
presenting an application tó the Oollector 
requesting him to serveon the incumbrancer 
a notice of annulment: and from the date 
of such service the incumbrance is annul- 
led, s. 167. By the provisions ofs. 170, 
‘when an order for a sale ofa tenure or 
holding -in- execution of a decree for arrears 


due ‘thereon has been made the tenure shall ` 


not be released from attachment’ unless 
before it is knocked down tothe auction 
purchaser the amount of the decree and 
costs is -paid into Oourt: and,any person 
having in the tenure any interest voidable 
on the sale may pay money into’ Gourt. It 
seems to their Lordships clear that the pro- 
visions of the- Act are devised -for the pur- 
pose of protecting the persons interested in 
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each separate tenure put up for sale. A 
sub-tenure holder may have to pay the 
arrears. due upon the whole tenure under 
which: he holds, but no more and it would 
defeat the objects ‘of the Act if several 
tenures could belumped together in one 
order for sale, so that a sub-tenure holder 
to get protection would have to pay the 
arrears not only onthe specific tenure 
under which he held, but on other tenures 
with which hehad no connection. This 
‘construction of the Act has been adopted 
in numerous decisions of the Courts in 
India and their Lordships consider it to be 
correct. It follows that the defendant 
must fail in resisting the plaintiff's claim 
unless he can show that his proceedings 
were taken in respect of separate tenures 
and gave the sub-tenure holders the pro- 
tection to which their Lordships have 
already held they were entitled. There can 
be no doubt that the Code of Civil Pro- 
cedure permits a plaintiff to join in one suit 


Claims against a defendent in respect of 


more than one tenure. It appears to have 
been the view ofthe High Qourt following 
other decisions in India to the like efféct 
that such a suit can never result in a decree > 
or decrees to sell the tenures separately so- 
as to give the purchaser power to annul the 
incumbrances on each separate tenure. 
Their, Lordships are inclined to think that 
this goes toofar. If the original suit can 
be brought against-a holder in respect of 
all his separate holdings, there appears to 


“be nothing in the Code of Civil Procedure 


or in the Bengal Tenancy Act to prevent 
the consequent decrees.and orders from 
being so moulded as toenable their pro- 
visions to apply distributively to the: 
separate holdings. in respect of which the 
suit is brought. It would bea misfortune 
to find a system of procedure so rigidas to 
lead to an illogical and inconvenient result: 
and their Lordships are not prepared to 
hold that this defect exists. But obviously 
if the original suit is brought in respect of 
separate tenures the plaintiff mustsee that 
the subsequent process takes such a form 
that. the tenures are in fact sold. separately, 
so that, each may be- redeemed separately 
by the incumbrances of such separate part 
pursuant, to s. 170. - i ki 

„In the present case while there ig 
sufficient in the zemindar’s plaints in 
1905 to support a claim in respect of 
several tenures. their Lordships have- not 
been provided “with the documents ‘which 
record the subsequent proceedings.for sale 
and annulment.:so as to enable them to. 


| tanures. 
. them rather lead to the opposite conclusion. 


conclude that the subsequent proceedings 
“maintained the distribution into several 
Such documents as are before 


Thir Lordships are, therefore, unable to dis- 
agree with the view of the Oourts below 
that the proceedings taken by the zemindar 
in 1905 and the following years were in- 
effective to annul the 11 incumbrances of 
which the: plaintiff was then the holder. 
As to the sub-tenures acquired by the 


“plaintiff after the zemindar had recourse | 


to’ his rights, their Lordships arein agree- 
ment with the reasons given by the High 


Court on review for holding that the. 


plaintiff cannot now make a claim to these, 
and they confirm the decision given against 
the plaintiff on this point. They also see 
no reason to differ from the conclusion of 
the High Oourt in respect of the (two) 
tenures excepted in favour of the plaintiff. 
' For these reasons their Lordships are of 
opinion that the appeal and cross-appeal 
should be dismissed with costs, and they 
will humbly advise his Majesty 
ingly. p o ae 

A. Appeal & Cross-Appeal dismissed. 


Solicitors for the Appellants :—Messrs.. 


T, L. Wilson & Co. 


Solicitors for the Respondents:—Messrs. . 
| - Municipality passed a resolution as fol- 
— Jows:—“That the general. 


‘W. W. Box & Co. 
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Bengal Municipal Act (III of 1884), ss. 96, 
: 102, 858—Reviston of assessment—esolutions for 
‘ revision and for postponement of revision not put 
a separately but as alternatives—-V alidity of . proceed- 

` ings—Assessment under revised rates, legality of. 
On ‘the 28th June, 1922, a Municipality passed a 
resolution, ‘that the general revision of assessment 
of holdings be undertaken without delay’. The 
| Commissioners, before the result of the re-valuation 
had been ascertained, sanctioned a budget framed 
-on the basis of the old valuation. The re-valuation 
list was, however, signed by the Chairman and 


deposited in. the. ofice on the 28th March, 10249, 
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valuation 
Municipal. Commissioners had not aut- 
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and notice was published on ‘the same day. The 
plaintiff was assessed at the revised rate for the 


"year 1923-1924 : a 4 


Held, (1) that the fact that at the meeting in 
which the resolution ‘was passed another resolution 


to the éffect that the question of general revision. 


be postponed for a -year, had been moved and 


seconded ‘but was not put separately as required ` ` 


by the bye-laws but only asan alternative, did not 
invalidate’ the resolution or the assessment levied in 
pursuance thereof; [p 623,col. 1] ` ` l 

(2) that the assessment was not invalid merely 


: because the Oommissioners had sanctioned a budget 


on the basis of the old valuation. [p. 623, col. 2.] 

Appeal from a judgment dated the 14th ` 
December, 1925, ofithe High Oourt, Calcutta, 
and reported as 94 Ind. Oas. 231 which 
affirmed 'a judgment and decree, dated the 


` 24th November, 1924, of the District Judge 


of Dacca, who had affirmed a judgment 
and decree, dated the 26th May, 1924, of 
the Munsif of Dacca. eh a" 
Mr. Raikes, forthe Appellant: 
Messrs. Dunne, K.C. and Dube, for the 
Respondents. 7 ee 8 ; 


: JUDGMENT. 

Lord Carson.—This action was. 
brought: to challenge the validity of: a tax 
or rate’ which the first defendant was 
seeking" to enforce on the rate-payers of 
Dacca, ‘On the 28th June, 1922, the 
Municipal Commissioners of the Dacca 


| revision of 
assessment of holdings be undertaken 
without . delay, as it was overdue.” This 


‘resolution was passed in pursuance of s, 96 


of the Municipal Act. In accordance with. 
the terms of the resolution,the valuation 
duly took place and the assessment list was 
published on the 28th March, 1923, for the 
year 1925-1924. The action of the plaintiff 
has already been heard before three 
different’ Courts, each of which decided 
against the plaintiff and in favour of the 
validity of the rate, and as.their Lord- 
ships are in agreement with the decree 


` appealed from, it will be only necessary to 


state the facts very briefly. 

In the ‘first place, the plaintiff contend- 
ed that the rate was based on a new ' 
and assessment which the 


horized, founding: his objection to the 


' manner in which the said resolution had 


been passed. It appears that at the 


meeting of the Commissioners on the 28th 


June, 1922, two resolutions “were moved 
and seconded. The first resolution was . 
“That the question ofa general revision 
of assessment be postponed for ayear in 


‘view of the economic distress prevailing - 
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‘in the country, and that all’ new and 
improved buildings which had. escaped 


notice be assessed first, and the Vice- 
Obairman be 'réquested to undertake the: 
The second resolution was in the 


work.” 
terms. already set'fourth as having been 
passed. The complaint of the appellant 
‘is that under the bye-laws of the Municipa- 


lity (r. 16) the Chairman was bound to put 


these rasolutions separately, whereas’ 
‘what he appears to have done iwas to put 
them as alternatives and ascertain the 
numbers in favour of each respectively. 
The Additional Munsif of Dacca, who 
tried the case, pointed out that the course 


adopted did not prejudice the plaintiffs . 
or other rate-payers, and that they rather . 
got the advantage of the two resolutions 


being fully ` considered together, He 
considered this irregularity as a mere 
defect of form under s. 358 of the Municipal 
Act, which did not invalidate the assess- 
ment. 


-was irregular, but that such irregularity 
was not sufficient to render null and 
void all action taken on the basis of the 


‘resolution. When the case came on appeal 


before the High Court of Judicature: in. 
Bengal this point, 
abandoned, was not urged before. the 
Appellate Court, and, therefore, no view was 
. expressed upon it. ‘Having regard to wi 
fact, their Lordships do not think 

“ necessary to examine the ance a 
objécted to in any detail or the effect of 
the subsequent actions taken from time. 
to time for the purpose of giving effect 
to the resolution, and upon this point, 


which appears to be without’ any. real . 
substance, they'are of opinion that the 


appeal fails. 
The second contention oe the appellant 
‘was that the rate ‘was invalid because the 


Commissioners before the result. of the re- 


valuation had been ascertained and become 
known to thém, sanctioned a budget framed 
on the basisof the old valuation ‘and of the 
percentage at which rates had” been for 
some years. levied on that valuation, i. e. 


10 per cent., being the highest percentage 


which the "Municipal Act allowed, It is, 
however, in evidence that the ré-valuation 
list was subsequently signed by the 


Chairman and deposited | in the office on. 


the 28th Mareh, 1923, and notice was 
published on the same day. ` The Addi- 
tional Munsif of Dacca pointed out that 


s. 102 of the Act provides that the, 


percentage dzed Shall remain. in torce 


ki 
r 
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; until. the order of “the Comnet 


On appeal to the District Judge, he 
was of opinion that the procedure adopted ` 


-if not ‘expressly | 
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determining such percentage shall be 
rescinded and until the Commissioners at 
a meeting. shall determine some other: 
‘percentage .on’ tne valuation of the 


‘holdings at which the rate will be levied 
‘fromthe beginning of the next year, and 


lie held. there was no illegality on this 
ground, and the District Judge and the - 
High Oourt, in fully considered judg- 
ments, affirmed the view of the Addi- 
tional Munsif. . ~ 

Their Lordships think it unnecessary 
to further examine the arguments on which 
these judgments on this point are 
based, as tkey can find no reagon for dis- 
senting from the conclusions -or the basis 


‘of the conclusions arrived at by, : these 


several Courts. 

Their Lordships will gading humbly 
advise His Majesty that this appeal should 
be dismissed with costs, 

K.J R. Appeal dismissed, 

Solicitors for the Appellant :—Mesars, . 
T. L. Wilson & Co. 

Solicitors for the Respondents ‘Messrs. 


. Waning & Hunter, - 


>: ‘PRIVY COUNCIL. 
` APPHAL FROM THE STRAITS SETTLEMENT 
P ENAN 0. ? 
July 4, 1929. 
. Present:—Viscount Sumner, 

Lord Warrington of Olyffe and Lord Atkin, 
OHEANG THYE PHIN APPELLANT 
VETSUS 
: LAM KIN SANG AND OTHERS 
RESPONDENTS. 

Interest—Claim to’ recover principal barred ` 
Interest; whether recoverable—Special contract to pay 
interest at certain rate, effect of. 

Where there is no independent contract to pay 
interest, the interest is a meré accessory to the 
principal and if the principal is irrecoverable, so ip 
the interest on it. 

Hollis v. Palmer (1), referred to. 

But. where there is a special contract to pay 
interest at a specified tate, the principle that where 


interest is a mere accessory to the principal anda , | 
` claim to the latter is barred by Statute, the interest 


thereon cannot be recovered, does not apply. 
Messrs. G. T. Simonds and H. È, F, Freens 
land, for the Appellant. 
JUDGMENT. 
Lord Warrington of Clyffe.—This: 


appeal raises certain questions arising in 


the course of an aohon, for the adminis- 
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ate of ihe krat of -one Oheang Ah 
-Quee (hereinaftar referred to as the testa- 
` tor) who died on 13th December, 1901. 

The- plaintiff in the action is the legal 
. -personal representative of certain persons 


who were interested only in certain shares. 


of the income of the. testator’s estate as 
- to:which'it.has been determined that he 
died intestate. 
the. estate has, yet. become, divisible nor 
will the plaintiff in any “event aye an 
interest in the corpus. ee 

“The Writ.. in the, ‘present. 


Marah r 


aton was 


issued on Zist June, 19 20. . If. \Glaimed ad-.. 


ministration ‘of. the mae of ‘the testator. 
The appellant . (défendant. No. 1 in! the 
action) was one’ of the executors and origi- 
- nal trustees of the will. ‘The other execu- 


tors and original trustees arè all dead and 


the appellant has. now retired from’ the 
trusts. The present trustees are respon- 
_dénts to the appeal. 

. By his ‘statement of. claim. the plaintif 
' alleged that thé appéllant. and his co-trus- 
tees. had. committed serious 
and breaches “of trust, andin particular 
“the following, which alone i are material to 
. the present appeal, viz., that they had im- 

roperly advanced the following sums: 

(a)$50,703,36 to the appellant himself, 


- (b) $61, 315,76 to Oheang Thye Cheong. 


one ot the original trustees now deceased. 

(c) $85,380, to Chop Phin Kee, a paste 
belonging to” the appellant. - °° 

- (d) $50;000 to Chee Kok Peng: oot. 

| The plaintiff claimed a declaration that 
ihe advances: were breaches of trust or 
alternatively breaches of duty. and-acts’ of 


wilful default, and claimed administration. 
..of the estate ‘of the testatorand the’ execu-’ 


tion of the trusts of his will and all proper 


accounts and. sagan on the footing of. 
- - wilful default. 


‘The: several ‘defendants: amongst other 


defences, pleaded the Limitation Ordinanéé. 
No. VI of 1896, under which the périod of 


imitation, for. ‘a distributive ` share ‘of the 
< property. of an intestate is, 12 years from 


'the time when the share becomes -payable or - 


` deliverable. - 

- For the purposes of the prevent ‘suit’ the 
“period has by common consent been taken 
-to have commenced on 30th. March, 1908, 


- being. the day: following | the’ 29th-March, 


1908, 12-years prior to 29th March, 1920, the 
date of the institution by the plaintiff . of 
“a suit since stayed or discontinued for 
- the ‘recovery. ofthe- ‘shares: to which he’ was 


éntitled in the ‘unidisposed income ot ae 


testator'e 8 ee rai, 


nia THEE PÄIN v vai kh BANG, ai 


„No part of ,the- corpus- of- 


devastavita’ 


www 


> aa 
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The | "present suit, came’ on for hearing 
before’ ‘Branch, J., in’ the month of October; 
1921, ‘The decree therein. was pronounced 
by him, on 20th December 1921. 

By this deeree it, was, declared that the 
plaintiff- was entitled to receive certain 


"4 


shares of income of the testator until the |. 


period for. distribution of the corpus arrives 


or until’ further order.. It contained | 
amongst others, the following declarations: 
“4, That the plaintiff's claim to shares of 


B 


‘the income of themoveableand immoveable ` 
property situate in Penang and ofthe move- 
able property situate in Perak and in Hong i 


Kong belonging to the estate of the testator 


‘accruing prior to 30th March, 1908, is barred 


by limitation.” 


‘ “9° That the question whether. defendants ` 
Nos, .1;:2 and 3" (the original trustees) “have - 


the acts -~ 
in para. 20. 


all or ‘any ‘of 
default - alleged 


committed 
of wilful 


of the ‘statement of claim” (which included - 


the making of the advances above, men- 
tioned ‘and the allleged -failure `of the: - 


trustees’ to take steps to recover or call | 
‘“he ‘reserved for further ` 


in the’ same), 
consideration but that the following accounts 
and enquiries be taken’: and made by. 


_ the Registrar’ or his Deputy,and that the 


plaintiff: be at liberty to surcharge on the’ 
footing,’ -of wilful’ default,’ and if it 
shall « hereafter appear that any 


act of; ‘wilful default entitling the plaintiff 4 


t0 accounts on that basis have beén com-. 


mitted;"then defendants Nos. 1,2 and 3 | 


shall be. chargeable .on ‘the footing of. 
wilful ‘default, but if it shall appear that 


none ‘of, the acts of wilful default alleged in- `~ 
_ the statementof claim have been committed; 
then, defendants R os. 1, 2 and 3 shall not 


be: chargeable . on -the ‘footing: of wilful 
default.” > - 

Numerous accounts and enquiries were ` 
directed, but the only one material to the. 
present’ ‘question is the following vie: 

" (a) ‘An account 'as from 3Uth March, 1908, 
of.the receipts and payments in mana 


of the property (moveable and immoveable) 


in Penang and the moveable property in 
Perak and Hong Kong (hereinafter called 


the trust funds,) subject to the trusts of 


the will or passing under the intestacy of the 


| testator.” 
‘The: direction : in para. 9 of. this decree | 7 
that the: plaintiff shall .be ‘at: liberty: to . 


surcharge on the footing of wilful default, al- 
though'such wilful default had not then been . 


established, “ig one of-an unusual ‘character `. 


inasmuch’ as the liability: of the acounting | 
J ‘party iB. not. determined- by the result of ` 
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„himself of the charge of wilful’ default, 
and surcharges made . on -that footing 


would then have to be disallowad. Thea’ 


-decree, however, is binding on the parties 
- and on the Oourt,-and at the -present 
stage surcharges made on the :ground of 
wilful default would be properly allowed, 
although such default has not at present 
been proved, ` 
Another point that has to be borne in 
mind is that the account ia of: receipts 
and payments as from 30th- March, 1908, 
and, therefore, no receipts or 
to that date are to be included. 
On 9th January, 1922, notice of the decree 
was given to persons interested in tha estate 
“not. already parties, andon 14th July, 1922, 
a Classification order was made, regulat- 
ing the attendance.in Obhambera of those 
who had obtained libsrty to attend. The 
various persons interested and having 
liberty to attend are respondents to the 
appeal,- but none of them haz submitted 
& case or appeared before: this Board, 
and the appeal is, therefore, ex parte. | 
“The taking of the aċcount (a) was in 
due courses proceeded with by the Regis- 
trar, and by an order dated 10th Octo 
ber, 1924, made : by Whitley, J. it was 
ordered that the books of account kept by 
the clerks employed by the trustees should 
“be taken as prima facie evidence of the 
_-actual sum paid and of the purposes for 
-~ which ib was paid, but not as evidence 
of the proper appropriation of any pay- 


ment tO capital account or to income 
account, a 


The plaintiff carried in ‘a large num- 
ber of surcharges, of which the following 
only need be mentioned for the purpose of 
the present appeal—viz., 21, 26, 27, 31, LILA, 
124, 16A. The last three items are for interest 
only. a f 
The Registrar. allowad the surcharges 
26, LLA, 3l and 164 in full, andin respect 
~- of 21—27 and 12A allowad the following 

sums, viz, $ 50,000 plas interest at 4 par 


cant. -per annum from 30th Mareh, 1903, 


> to: 30th June, L903, and ab the rate of s 
. pér-cent. per annum from the latter date 
up to 6th April, 1921, ; 


“Tha pressnt ‘appallant then issued a 


summons to vary the certificate by disallow- 
ing, amongst other sums: 


(a) $ 50,000, part of surcharge No, 26. ` 
(b) $50,000 in respest ofaarcharges Nos, 2! 
and 27. = oj 

(e) & 27,147,67, part.of sarcharge No, 3L, 
40 
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the account. He may afterwards clear |" (d) All interést- tinder surcharge No. 
12A. <i : 


payments prior ` 
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And by allowing interest at the,rate of 
~ 3 per-cent,.only on $ 14,354,57 balance 
. of surcharge No. 26, and $59,232.33 balanca 


of surcharge No," 81, or so much of the . 
paid balances respectively as was owing in 
each year. ; l 
It-is common ground that the sums 
sought to be disallowed under heads (a), 
(b) and (c) - above mentioned all repre- . 
sented income of the testator’s estate accrued. 


= 


prior to 30thMarch,1908, =. 
The’ summons came before Sproule, J., `- 
on 16th July, 1937, who, by his order of - 
that date, ordered that the ` certificate 
should be varied in, amongst ‘others, the 


following particulara:—(5) As to surcharges 


Nos. J1A,12A, and 164 by allowing simple | 
interest at the rate of 5 per cent. per 
annum only, and that in all other 
respects the certificate should be con- 
firmed.- - A Pea 

The present appellant then appealed 
to the Court of Appeal from. the refusal 
of the learned Judga further to vary the 
certificate as respects the items now in ques- 
tion. - ; ; 

. The appeal was heard on 16th February, 
1923, by a Oourt consisting of McOabe 
Reay, Deane and. Dimore; JJ., who by 
their order of that date allowed the appeal 
in so far as the sum of § 50,000, part of 
surcharge No. 26, and the amount of 
3 27,147, 67 part of surcharge No. 31, weré ~ 
concerned, but in other respects dismissed ~~ 
the appeal. "g 
“The appellant then obtained -from the 
Supreme Court of the Straits Settlements — 
leave to appeal to his Majesty in Oouncil | 
from the order of the Oourt -of Appeal, 
and in due course presented this © 
appeal., - a 
` The appeilant’s case is that the sut- 
charges Nos. 21 and 27, which admittedly 
refer to one matter only, ought to be disa- 
allowed altogether, and that, if this is right, | 


. then that it necessarily followa that sur- 


charge No. 12A, which is for interest on tha -.- 
principal sum claimed by surcharges Nos, zl `- 
and 27, should be disallowed also on ~ 
the ground that,- if” that: principal 
sum cannot be claimed,.neither can any 
interest thereon be -payable, ` interest, it 
is said, being merely: an accessory to the 
principal, Then, as to surcharges Nos, 26 
and 31, he contends that inasmuch as the 
Court of Appeal reduced the amount of - 
the principal in each case by the’ 
pum representing advances made prior tg 


A 


-” 896 a : 
. 30th March, 1908, they ought also to have 


“no independent- contract to 


Correspondingly reduced the sum charge- 
Able for interest and to have allowed interest 


_only on the balances of the principal in each 


case. ` < | 
Their Lordships will deal with this 
last-mentioned question first: The sums 
‘sought to be surcharged under items Nos 26 
and 31 were advances to the appellant 
‘himself ‘or tohis firm of Ohop Phin Kee, 
‘and he is a-debtor tó the estate in respect 
of these sums, irrespective of his position as 
trustee. ` No question of wilful default 
arises, The position is simply one of 
‘debtor and creditor. The claim of the 
plaintiffs, except as regards sums advanced 
since 30th March, 1808, has’ been held to 
be barred by the Statute. It seems to 
their Lordships to follow that there being 
pay interest, 
the interest is a mere accessory of the 
principal and. if the principal is irrecover- 
able so is the interest on it, See Hollis 
v. Palmer (1), .. = ; 

“The. question as to the $ 50,000 under 


‘Burcharges Nos, 21 and 27 and the interest 


thereon stands on a different footing. This 
was - not an advance to -the trustee as 
against whom-the -account. is being taken, 
but to a third person, and the liability. 
for it is that. of a trustee who has made 
8. payment not authorized by his trust, 
If it was paid away prior to 30th March, 
1908, he cannot now be ‘charged with it 
at the ifstance of the plaintiff, and from 
an ‘account taken under‘the order in the 
present case it must be excluded altogether, 
Their Lordships are of opinion that, as 
regards the principal sum it was estab- 


lished, and Sproule, J., accepted this view, . 


that the $50,000 was originally, viz, 
before ` 30th ‘March, 1908, adyanced to 
Cheang: Thye Cheong, though in. the name 
of his agent or attorney, Ohee Kok Peng, 


. and that the ‘alteration subsequently to 


that date in the books by the transfer of 


“the account into the name of Cheang Thye 


Oheong was not the record of a new 
debt, but merely the transfer of the old 


debt from the name of the agent to that ` 
‘of the principal, from whom it had been - 


owing all along. If this is so, the sum 


| was ‘paid away. before the crucial date 


and fshould be . excluded from the 


account. ` . 


It does not follow, however, that in 


this casé the interest .on the sum in 
question ‘should also be excluded. The 
(1) (1841) 2 Bing: (x, 0.) 713; 3 Scotl, 265; 5 L, J. Q. 
Pe 204; 2 Hodges 55; 182 E, Ri 273, | 


_ OHDANG,THYE PHIN v. LAM KIN BANG, 


No. 12A. ‘This sum was due, 
the trustee himself but from the person to 
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interest- ‘is represented by the surcharge 
not from 


whom it’ had been advanced by the 


. trustee, and it. would „appear from the. 


evidence (Record, page 52 1,17) that there 
was a. special contract to pay interest at 
& specified rate. This being the case, the 
principle that where interest is a mere 
accessory to the principal and a claim 
to the latter is- barred by Statute, the 
interest thereon. cannot be recovered, 
does not apply. The trustee might.have 
received the interest as it became due, and 
each such receipt after the 30th March, 1£08, 
would haye come into. the present account. 
The account is to be on the footing of wilfal 
default and as it is prima facie the duty of 
the trustee. to take steps to recover sums 
which ‘should. have been paid during the 
accounting period, he is properly charged 
with the interest on the § 50,000 since 30th 
March, 1908. It is true that he has been | 


- charged at a flatrate of 5 per cent. for the 


whole period being less than the conven- 
tional rate of 80 cents per month, but as 
there is no cross-appeal on this point the 
judgment of the Supreme Oourt cannot be 
disturbed, — 


- a 


. For these reasons their Lordships are of 


Opinion that the-order of the Supreme | 
Court ought to be varied by disallowing 
surcharges Nos, 21 and 27 and so much of 
surcharges: No, -11A and 16A’ respectively as 
feprésents interést on $ 50,000, part of sur- 
charge No. 26 and $ 27,147,67, part of sur- 
charge No. 31. In other respects the order 


‘appealed from should be affirmed, . 


The appellant ‘should have his coats ` of : 
this appeal out of the estate. Their Lord- 


‘ships will: humbly advise His Majesty 


accordingly, | 
or . Order varied, 
Solicitors for {the Appellant:—Messrs, 

Nisbet, Drew & Loughborough. pi 
Respondents: —Ex parte. l 
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PRIVY COUNCIL, 
APPBAL FROM THE OgoH Onser Court. 
July 5, 1929. 
Present:—-Lord Blanesburgh; Lord 
Tomlin, Lord Thankertonu, Sir George 
Lowndes and Sir Binod Mitter. 

Raja PATESH WARI PARTAB NARAIN 
SINGH, SINCE DECHASED (NOW hEPBESENTED BY 
Raja JWALESHWARIL PARTAB 
NARAIN SINGH) an» OTHERS—- 
APPELLANTS 
VETSUS 
SITA RAM and oraEss—ResPon DENTS. 

Oudh Laws Act (XVIII of 1876), ss. 7, 10, 12— 
Sale of village in several blocks—Right of first 
purchaser to preempt others—Refusal to purchase 
after full knowledge—Estoppel and acquiescence— 
Absence of formal notice under s., 10, effect of— 
‘Village community’, meaning of-—Devisees of single 
owner living in England, whether constitute ‘village. 
community.’ 

The owners ofa village divided itinto a number 
of blocks and sold the blocks to diflerent persons. 
The first purchaser in order of time sued the sub- 
sequent purchasers for pre-emption.. It was found 
that the blocks were in the market for some time; 
that the plaintiff had procured a list of ‘all the 
blocks, containing the prices; that he knew that they 
were all inthe market and could be had for those 
prices: and that he had refused to purchase any of 
the blocks purchased by the defendants though he 
was aware of the agreements to sell them to the 
defendants : 

Held, that assuming that the prior eompleted 
purchase by the pleintiff would, under other circum- 
stances, have given him the right of rre-emp- 
tion in respect of the blocks in suit, he must be 
taken by his conduct to have waived this right, and 
it would be inequitable to allow him to re- 
assert it, i 

Bhagwat Singh v. Syed Nazir Husain (1), Bank of 
Upper India v. Munshi Alopi Prasad -(2) and 
Hanuman Sinyh v. Adiya Prasad (3), referred to, | 

Held further, that .the mere fact thatformal notice 
under s. 10 of the Oudh Laws Act was not given 
to the plaintiff, was under the circumstances, im- 
material. ae 

Where a village was owned by a single person 
and on his death several persons. residing in 
England who were his devisees under a will became 
the owners of the village: . 

Held, that the devisees did.not, merely because 
they had acquired an interest in the land, constitute 
a ‘village community’ which did not exist apart 
from themselves. | i 

Appeal from.a judgment and decree, 
dated the 3rd May, 1927, of the Chief 
Court of Oudh (Sir Louis Stuart, O. J., 
and Raza, J.), and reported as 102 Ind, Oas. 
307. l : 

Messrs, Dunne, K. C. and Jopling, for the 
Appellants. 

Messrs: De Gruyther, K. C., Dube and 
Parikh, for the Respondente. i 

_ JUDGMENT. | 

Sir George Lowndes.~-These thre 
consolidated appeals raise a somewhat 
unusual question under the lew af pre-emp- 
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grantee. was 
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tion in Oudh. The facts ar as followsa:— 

In December, 1872, the Secretary of State 
made a grant of a large tract of waste land 
in the Gonda District to one William 
Cooke. The land was described in the 
deed of grant as situated in the village of 
Agya, but under subsequent Settlement 
proceedings it seems to have been con- 
stituted a separate “village” known as 
Ocokenagar Grant. The word “village” in 
this connection, however, denotes little (if 
anything) more than a revenue unit. In 
1924, when ithe transactions which led to 
this litigation took place, the original 
dead, and the estate was 
vested under the: provisions of his will in 
ten persons living in England, and was 
managed on their behalf in India by a Mt. 
Stern, The owners being desirous of dis- 
posing of the property, it was divided. up 
into a number of blocks, which were offered 
for sale locally by Mr. Stern. Block No. 19 
was purchased by the appellant, the Rajaof 
Basti; blocks Nos. 7 and 9 by Dargahi (now 
deceased and represented by Sita Ram 
and Madho) and Mata Prasad, the respond- 
ents in two of the appeals; and blocks 
Nos, 10-13, 15 and 20 by Raja Mobammad 
Mumtaz Ali, the respondent in the third 
appeal. - It is not now disputed that the 
conveyance of block No. 19 to the appellant 
was. executed and registered on the 9th 
June, 1924, before any of the other sales 
were formally completed, though the con- 
veyance of block No. 7 to Dargahi and. 
Mata Prasad was executed on the same day, 
but at a later hour. The sale to Raja 
Mohammad Mumtaz Ali was not completed 
till the 18th June, 1924, and the second 
sale to Dargahi and Mata Prasad (block: 
No. 9) not till the 21st July following. . 

“Under these circumstances the appellant 
claimed to pre-empt the other blocks, and 
filed three suits in the Court of the Bub- 
ordinate Judge of Gonda against their 
several purchasers to enforce his claims, 
The two suits against Dargahi and Mata 
Prasad were tried together and one judg- 
ment was delivered in both,the Subordinate 


‘Judge holding that the appellant's claim 


in respect of block No.7 was not established, 
but that his claim in respect of block 
No.9 was. The one suit was, there- 
fore dismissed, and in the other 
a decree for pre-emption was made upon 
the usual terms. The third. suit against 
Raja Mohammad Mumtaz-Ali was tried by 
the same Judge, but separately, and was 
also dismissed. Appeals were filed by the 


| pnsuccessful. parties in each of the. threg 
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caees to the Ohief Oourt of Oudh. The 


appeals were apparently heard together, 
and were decided by one judgment, the 
result of which was that the ‘appellant, the 
Raja of Basti was defeated in a)! three cases, 
his two appeals being dismissed, and the 
Appeal. of the respondent purchasers of 
block No. 9 being allowed. 

“ The appellant before this Board has 
maintained his right to pre-emption in all 


the three cases under the provisions of Chap.. 
IT ofthe Oudh Laws Act XVIII of 1876. 


On the argument of these appeals a 
num bêr of-questions have been raised of 


. Considerable complexity -and depending 


upon the intimata construction of this 
Somewhat abstruse enactment. Their Lord- 
ships, however, are satisfied that the appel- 
lant must fail in each of them on the 
threshold of the Act, having regard 
to ‘certain findings of fact in which both 
the Oourisin India have concurred.. ` ` 

. The sales in question were al] carried out 


+ On behalf of the vendors by Mr. Stern. The 


blocks were in the market ‘for some time, 


They were clearly delineated upon separate 


plans, and separate khasras and jamabandis 
were prepared for each. The Subordinate 
Judge held that the appellant had procured 


` 8 liat of all the blocks, containing the prices; 


that he knew that they were all in the 
market and could be had-for these prices, 
but that he definitely refused to purchase 
any but block No. 19, which ‘was adjacent 
to his own estate: The Appellate Court came 


` in effect to the same conclusion.. They held 


that the appellant. told? Mr, Stern that he 
wished to purchase block-No. 19 only and 
that he did not wish to purchase any other 
block. The oral agreement for sale with 
Raja Mohammad Mumtaz Ali was entered 
into some.time prior to the agreement with 
the appellant, but both Courts: held that 
when he refused to purchase any of the other 
blocks he was aware of the agreement. with 
He a Sohammad Mumtaz Ali and acquiese- 
ed in it, i 


` Upon this stata of facte their Lordships 


are clearly of. opinion that, assuming that 
the prior completed purchase by the appel- 
lant would, under other circumstancer, have 
given him thé right of pre-emption in. reg- 
pect of the blocks in suit, he must be taken 
by his conduct to have waiyed this right, and 
that it would be inequitable to allow him 
now to re-ascert it, This principle has sen 
recognized in previous cases by. the Oudh 
Ne any ies na v. - Syed: Nazir 
usain. . (1), Ban of Unner ; 
(1) 9 O. O; 395, Ia a ih 
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Munshi Alopi Prasad (2) and Hanuman 
Singh v. Adiya Prasad ` (3); and it 
has been -applied to some extent at all | 
events by the judgment ofthe Subordinate — 
Judge in the present case. | Ta 
Having come to this conclusion, their 
Lordships will only touch briefly upon cer-_ 
‘tain other questions which have formed the 
subject of argument before them. TE 
The decision of the: Ohief Oourt ulti- 


mately turned upon the question whether > 


the appellant was by reason of his purchase 
a member of the villege community of 
Cookenagar Grant, inasmuch as under s. 7 
of the Oudh Act the right of pre-emption 
is only to be presumed to exist in “village 
communities.” This expression is not de- 
fined in the Act, and no evidence was given 
in any of the.suits as to the existence of a 
‘village community” in Oookenagar Grant, 
It was, however, contended for the appel- 
lant that, upon the death of Cooke, who 
was till then the sole owaer of the’ village, 
the ten persons living in England who were 
his devisées became a village community 
within the meaning of the Act, and that és - 
goon as the appellant purchased block 
No. 1y he became a member of that com- 
munity. It may be. that, as appears to have - 
been held ‘in other cases by the Oudh Courts, 
only persons having an interest in the 
village lands should be deemed to be mem- 
bers of the community, though their 
Lordships ‘are not prepared in the present 
case to affirm the correctnees of this pro- 
position; but it by no means follows from 
this that Cooke’s devisees merely by reason.. 


of an interest in the land so-acquired should: a 


be assumed to constitute a village commun= 
ity which was not shown to exist apart 


from themselves, 
Another question which was the subject : 
of considerable discussion before this Board 
turned upon the possible competition bet- 
ween the rights acquired by a contract for 
saleand thote attaching under theOudh Act 
to a ccmpleted conveyance. It was found by 
the Courts in India that the agreement fer 
sale of Raja Mohemmad Mumtaz Ali's plots 
was prior in date to the agreement for eale 
of block. No. 19 to the appellant, but that 
the registered sale deed of the appellant 
preceded by scme ten days the ccmpletion 
' of Raja Mohammad Mumtaz Ali's purchaee, 
Both Courts were of opinion that under 
thesé circumstances the -appellant had BO 
right of preemption as against Reja Ma- 
2) 10 0. 0. 257. 
6 54 Ind, Qas. 520; 220, ©, 329. 
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hammed Mumtaz Ali. It may ba that ia 
such a cass there is a direct conflict between 
the statutory rights attached under Chap. 
III of the Transfer of Property Act to an 
ngreem nt for sale, and the right cf pr 
emotion conferred by the Oudh Laws Act, 
Bud that this question may need further 
consideration at some future tims. Their 
Lordships do not think it necessary to come 
to any conclusion upon it in these appeals. 

The matter of notice under s. 10 of the 
Act was also discussed. It was admitted 
that no formal notices of his proposal to sell 
any of the plots in suit was given by Mr. 
Stern, but in their Lordships’ view this can- 
not help the appellant. His refusal to 
purchase any of the other plots, and his 
acquiescence in the sale to Raja Monam- 
mad Mumtaz Ali may well have induced 
Mr. Stern to believe that the statutory no- 
tice was unnecessary, and if it had been 
gven itseemi clear that the present suits 
would have been barred by s. LL. 

For the reasons already stated, their 
Lordships ara of opinion that the present 
appəals must fail, and they will humbly 
advise His Majesty that they should be dis- 
missed. The appellant mist pay the costs 
of both sets of the respondents. 

A. Appeals dismissed. 

Solicitors for the Appellants:—Massrs 
Barrow, Rogers & Nevill. 

Solicitors for the Respondents:—Messra, 
H.S. L. Polak & T. L. Wilson &;Co, 





PRIVY COUNCIL. 

ApPaaL FRJM THE Mapeas Hie Court, 
July 4, 1929. 
Present:—Lord Blanesburgh, Lord Tomlin, 
Lord Thankerton, Sir G-orge Luwndes 
and Sir Binod Mitter, 

R.M.A R R.M. ARUNACHALAM 
OHETTI—AtPELLANT 


versus 
V.E A. VAY[RAVAN OBETTI AND OTHERS 
— RESPONDENTS. 

Trade usage—Nattucottai Chetti bankers—Account 
inthe name of ‘A maral B—B's right to give dis« 
charge and change investment—Maraldar, position of, 

Where accounts are kept in a Chetti firm in the 
nams of ‘A maral B', itisa question to be decided 
upon all the circumstances whether the intention 
was that B, while remaining directly responsible to 
A to whom the beneficial interest in the fuad belongs 
should have authority to change its investment from 
time totime and to give a valid discherge for its 
payment withou’ the concurrence of A. 

Under the trade usage prevailing among the 
Nattucottai Chettis of South India a maraldar is 
something more than a bare agent and the limit of 
his powers and responsibilities depends upon the 
uoderstanding between the parties. i 
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Messrs. De Gruythe., E. C , and E, Sydney 
Smith, forthe Appellant. 

Messra, Upjohn, K. C., and Narasimham, 
for the Respondents. 

JUDGMENT. 

Sir George Lowndes.—The appel- 
lant, in conjunction with his mother, Vallia- 
mmai, sued two sets of defendants in the 
Court of the Subordinate Judge of Siva- 
ganga forthe recovery of the balance of 
certain deposits made under circumstance 
hereinafter detailed. The plaintiffs succeed- 
ed in the first Court in respact of the 
greater part of their claim against both 
sets of defendants. Inthe Oourt of Aopeal 
the decree was-upheld only against the first 
sət of defendants, who ‘are persons of no 
substance, and the suit was dismissed 
against the other and more substantial 
defendants. The question on appeal to His 
Majesty in Oouncil is whether the second 
set of defendants are liable. 

In is now admitted that the deposits in 
question were made in the year 1883, as the 
result of a family arrangement. Valliam- 
mai was a sonless widow whose husband 
Ramanathan had died two years previously. 
In order to provide for a future adoption by 
Valliammai a sum of Rs, 5,000, made up 
partly from her stridhan and partly by 
contributions from her own father, Veerappa 
and her father-in-law, Arunachellam, was 
handed over to Veerappa to be deposited 
by him with a certain Ohetti firm in 
Rangoon, where high ratesof interest prevail- 
ed. Toe deposit was duly made With the 
agreed firm, but in 18:2 the fund was. 
transferred by Veerappa’s firm ‘which is 
known by the initials A. R. ) to 
another Rangoon firm known as V. E. A, 
whose representatives were the second set of 
defendants in the suit (defendants Nos,7—1) 
andthe respondents in this appeal, defend- 
ants No.l—6being the representativesof Vee- 
rappa'stirm,whose; liability was affirmed by 
the High Oourtin Appeal. There is nothing 
on the record to show under what circum- 
stances thisstransfer was made, but it is not 
suggested for the appellant that it was 
done at Valliammai's instance or after 
consultation with her, and it seems to have 
been a mere change of investment mais at 
tha assumed digsretiun Of Vuerapp3. 

The V. E A. firm received the fund, 
which then amounted to over Rs. 10,000, 
and credited it in their books under the 
heading “R. M. A, R. R. M” (which 
denoted the firm of Valliammars deceased 
husband, Ramanathan), “maral A. M. V. R” 
ñ. ên 89 reseived through Veerappa's firm 
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as M. V. R), though the exact implica- 
tion of the word “maral” is amatter in 
dispute between the parties. | 

In 1895 the appellant, then a minor, was 
adopted: by Valliammai, and a sum of 
Rs, 6,680 was withdrawn from the fund 
for the expenses of the adoption, Shortly 
afterwards asum of Rs. 900, represeniiog 
presents made to the adopted boy, was 
added to the deposit in the hands of the 
V. EB. A. firm, This withdrawal and 
further deposit were apparently made by 
Veerappa’s firm (A. M, R.), there 
being no evidence of any direct dealing 
between either Ramanathan’s firm (R. M. 
A. R. R. M.) or Valliammai-and the V.-E. 
A. firm in Rangoon, - 
= Interest was duly credited on the 
deposits by the V. E. A. firm, and 
accounts were rendered annually to the 
A. mM, V. R. firm, and this continued 
till 1904, when the A. M. V, R. firm, having 
opened a branch of their own in Rangoon, 
. the balance of the fund was at their request 
paid over to them by the V. E. A. firm 
and the V. E. A. deposit account was 
finally closed. 

During the whole of this period there 
seems'to have been no communication of any 
sort between Ramanathan's firm or Valliam- 
mai and the V--H. A.-firm, and no reference 
wasmade to either of them or to the 
appellant, who was then of full age, when 
the V, E. A. account was closed. The 
appellant made no enquiries as to the state, 
of the account, as to the payment of interest, 
or the mode of investment. Between 1904 
and 1917, when the suit was filed, he and his 
mother made numerous withdrawals, amount- 
‘Ing in all to Rs, 8,700, from the A, M. V. R,, 
firm and apparently regarded it as solely 
responsible to them for the’ deposit. 
Veerappa, the head of the firm, was the 
‘appellant’s grandfather, and he survived 
till 1914. He had himself contributed the 
‘major part of the original deposit, and there 
is no suggestion that during his lifetime the 
firm was in other than good circumstances. 

The significance of this prolonged 
‘course of dealings from 1904 onwards bet- 
ween the appellant and Veerappa's firm seems 
not unnaturally to have been a matter of some 
anxiety to the appellant, and he tried to ac- 
count forthe withdrawals of the Rs 8,700 by 
the allegation that he had other and indepe- 
ndent funds with the A. M. V. R. firm, but 
this has been held. by both Courts in India 
to be untrue, and it isnot now disputed that 
they were withdrawals from the deposit 
account in suit. T os 
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It may also be noted that ina power-of-. 
altorney from Valliammai to the appellant, 
given in 1917 with a view to the suit, ib is 
stated that her stridhan moneys, which 
formed part of the original deposit, wera 
“due to her only from the family of her 
falher," 

On this state of facts their Lordships 
have to decide whether the V. E.A. firm, 
represented by the. respondents in this 
appeal, are liable to the appellant for the 
fund which was deposited with them by 
Veerappa's firm, and the proper balance of 
which was repaid by them to that firm as 
long ago as 1804. ` 7 

The appellant’s case has been rested 
before this Board maiuly on the heading of 
the account as kept by the V. E, A, firm. 
The money, itis contended, was credited 
by them to Ramanathan’s firm (R. M.A. 
R. R. MJ), Veerappa's firm only appearing 
in their accounts as the maraldar—i, e., the 
agent through whom the deposit was made; 
the receipt of Veerappa's firm, therefore, 
could not be a valid discharge as against 
the appellant; moreover, the Appeal 
Court held that the V. E A. firm must 
have known who the R M.A R.R. M. 


firm were. It mightperhaps be objected that 


neither the appellant nor Valliammai was 
shown to represent the R,M A. R.R.M. 
firm, nor did they sue as representing it, 
It may well have been that the V. E. A, 
firm in:Rangoon knew who the R. M. A.R, 
R. M. firm were without knowing anything 
about Valliammai or her adopted son, bu: 
their Lordships donot think it necessary to 
pursue this suggestion. 

Much time was devoted in the Subordin- 
ate Judge's Court to the discussion of a 
maraldar’s position and responsibilities 
under the trade usage prevailing among the 
Uhettis of Southern India, but nothing 
definite results from the discussion. It has 
not been suggested that a-custom was 


- established, and it has not been seriously 


contended for the appellant before this 
Board that any conclusion can bə based 
upon the mere use of the word “maral. 


‘The maraldar is clearly something more 


than a bare agent, the limit of his powers 
and responsibilities depending upon the 
understanding between the parties, It is, 
in their Lordships’ opinion, a question to be 
decided upon all the circumstances of the 
case whether the intention was tkat 
Veerappa and his firm, while remaining 
directly responsible to those to whom 
the beneficial interest in the fund 


‘belonged, should have guthority to 


w 
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change its investment, from, time. to 
time and to’give a valid discharge for its re- 
payment ; and having regard to, the relation- 
-Bhip of the parties, the course of dealing 
between them, and the other facts set out 
above, their Lordships have no-doubt that 
the only possible inference is that Veerappa 
and his firm were alone to be responsible 
to the appellent and his mother, and that 
the re-payment in 1904 by the respondents’ 
firm to Veerappa's firm, with whom alone 
they had dealt, wasa good discharge of 
their liability. 

Their Lordships are, therefore, satisfied 
that the decree of the High Oourt in India 
should be affirmed, and they will humbly. 
‘advise His Majesty accordingly. The appel- 
ant must pay the costs òf this appeal. 

Appeal dismissed. - 

Solicitor for the Appellant :—-Mr, H.S. L. 
Polak, 

Solicitors for the Respondents :~Mesers, 
Dong Grant 4 Dold. 
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PRIVY. COUNOIL. 
ÅPPEAL FROM THE ALLAH:BIAD Hes 
. Court. 
T uly 5, 1929. 
Present:—Viscount Sumner, Lord Warring- 
'. , . ton of Olyfie, and Lord Atkin. 

ME33g8. KAMLAPAT-MOTILAL 

po NA 


Tae UN ION INDIAN SUGAR MILLS 
‘ COMPANY, Limi1ga 1N LIQUIDATION 
— ReseoNbDENTS. 

Companies Act (VII of 1918), s. 153—Winding-up 
of Company-—Scheme- accepted by shareholders— 
Approval of scheme by Court with modifications 
without fresh consent of shareholders, legality of— 
Approved scheme, validity of Desirability of reserv- 
ing power to Court to approve modifications. 

A Company was ordered to be wound up ona 
ereditor’s petition. A financial house offered to 
advance 10 lacs on mortgage on certain terms and 
the scheme was accepted by a large majority of 


shareholders at a meeting. The liquidators 'sub- - 


sequently reported that the claims against the 
Company amounted to Rs 10,61,168. The house 
stated that they were williag to advance more 
money; the schemeas altered was approved by the 
Court; the mortgagees were put in possession; and a 
mortgage-deed was -ordered to be executed for 
Rs 10,862,000. 


The Judicial Committee-held that the scheme as - 


approved by the Court and the orders based thereon 
were not binding on the shareholders as they had 
not consente@ to the same, and ordered that a 
mesting of the shareholders should be summoned to 
consider the amended scheme. [abad 

A scheme laid before the shareholders 
‘course of a winding-up . 


in the 
of a Company should 


reserve the power to the Court to approve modifica-. 


tions. [p. 688, ‘col. 1 


. Kambabit-uort Lab v, VI 


I, SUGAR MILL CO: 631 
Messrs. Upjohn, K. C, Dunne, K. C. aud 


_ Cecil Turner, for the Appellants. 
Messrs Simonds, K. C. and a H. Stamp, 


. for the Respondente. 


_ J UDGMENT. 
Lord Atkin.—This is an appeal toni 
the High Court of Judicature at Allahabad 
in & proceeding in the courseof the winding 
up by the Court of the Union Indian Sugar 


Mills Company. On the 28th May, 1926, 


the winding-up order was made-on a credi- 
tor's petition. The Company carried on 
an extensive business and strenuous efforts 
were made by the shareholdersto save the 
concern, Eventually: alternative proposals 
were made by . various - financial «houses 
either to buy the undertaking out and out: 
or to advance on mortgage defined sumson 


‘the terms that the mortgagees managed the 


business for a term-of years and recouped 
themselves out of the profits. In due course ' 
these proposals were laid before the Court 
by the liquidators for direction. The Court 
directed a meeting of shareholders to be 
held to decide whether they would accept 
the offers of Lala Har Kishin Lal or of 
Lala Kamlapat the appellants. Both parties 
had put forward aecheme to advance sub- 

stantial sums on mortgege; ard both had 
alternatively offered to -purchase ata named 
sum.. It isclear,that all parties concerned 
and the Court considered that they. were 
acting under the provisions. of s. 153 of the 
Indian Oompanies Act, 1913, which prevides 
that where an arrangement is proposed 
between the Company „and its members or 
any of them the Court may order a meet» 

ing of the members of the Company; and 
if a majority of three-fourths in value pre- 

sent in person orin proxy at the meeting 

argee to any arrangement, the arrange- 

ment if sanctioned by the Court sball be 

binding on the members and the Ccmpany; 


: Tbe question was raised by Counsel for 


the liquidators whether in fact the proposals 
did smount to an errrigement -between the 
Company and its membere; but for reasons to 
be given later this appears to their Loreehips. 
in the circumstances of this case immaterial. 
The proposal of the appellants Kamlapat 
as leid before this meeting ‘was as 
follows :— 

“Thet the applicantis willing toadvance a 
sum of rvpees ten lecs to the above Com- 
pany in liquidation on the terms anncxed 
herewith and is also prepared to purchase it 
for rupees eleven lacs fifty thousand on the 
conditions mentioned therein. 

“1, Deposit of Rs. 1,50,000 to-day and- 
Rs. 8, 50,000 within a month of this date, 
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which should be paid to creditors as early as 
possible, the balance, if apy, after paying 
the legal debte, to be returned to ue. 

“2 The Company to bs mortgaged to us 
at 8 per cent. compound interest with six 
monthly rests. : 

- "3 Weto rte the managing sgents forten 
years even if mortgage paid off earlier, and 
to get all the advantages which the present 
managing director enjoys and to get 9 per 
cent commissicn on net profits only. 

“4, The mortgage with interest to be paid 
_cff first and then the shareholders to get the 
profit. ; 

“5. We to provide entire working capital 
against the goods of the Company at 8 per 
cent. per annum. 

“6. The Company to be handed over to 
us as soon a8 we deposit the entire money. 
. "7. The consent of the shareholders to be 
obtained to the above scheme. 

“8. In case the shareholders do not accept 
the scheme, we are willing to purchase the 
Company at Rs, 11,50,000 ; 

“(Signed) Kamlapat. . 
(Signed) Rsemakant Malaviya, Vakil 
. for L Kamlapat. 
22nd November, 1926.” - 
“The meeting of shareholders was duly 
held on the 16th December, 1926, and 
Kamlapat’s scheme was accepted by a large 
majority. On the 21st December the liqui- 
dators 1eported that they had received claims 
from creditors amounting to Rs. 10,61,168. 
On the same day -the Court sat to con- 
sider theapproval of Kamlapat’s scheme, 
They found,however,as they statein their 
judgment,that a new situation had been 
created by the liquidators'report inasmuch 
as the previous proceedings had taken 
place under the impression of the Court as 
well as the previous persons interested that 
the sum of Rs. 10,008,000 would fully satisfy 
“all the creditors. Hopes were, however, held 
out that Kamlapat might increase their offer 
_ to advance Rs. 10,00,CO0to Rs. 12,00,000, 
Rather than decide to reject the schemecr 
acceptan offer for an out-and out sale, the 
Court decided to adjourn the matter to en- 
able Kamlapat to increase their offer; and 
consented that Kamlapat should be given 
immediate possession on the understanding 
that theout-and-cut sale or the mortgage 
should be effected in his favour in the 
near future. Onthe same day Kamlapat 
completed the payment of Rs. 10,00,000 to 
the liquidators, On the 
they were given possession of the properties 
by the liquidators. . On the 7th -January 


Kamlapat stated that they were willing to 
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‘advance a further sum of. Rs. 37,000 which `. 


with theRs. 10,00,000,they believed would be 


‘sufficient to discharge all the. liabilities 


and to advancea further sum of Rs. 25,000 

to cover the liquidators’ charges “on the 
terms proposed for 10 lacs”. . On this foot-, 
ing the scheme went forward. On the 


25th February the Court appears to have 


approved the scheme in principle. They 
directed that mortgage-deed be executed 
for Rs. 10,452,000. The terms were to be 
submitted to the Government conveyancer, 
After the terms had been settled by the 
parties and examined by Mr. Weir they 
were to be submitted to the Court for their 
consideration and sanction. 

Disputes, however, arose between Kamla- 
pat and the liquidators as to the terms of 
the mortgage-deed. Eventually, by order 
dited the 20th June, 1926, the Court 
approved the deed as settled by Govern- 
ment conveyancer and directed the liqui- 
dators to take steps for g%tting it executed. 
Unfortunately, it seems to have escaped 
the notice of the Court that the scheme 
approved by them and purporting to te 
recorded in the draft deed was rot the 
scheme accepted by the meeting of share- 
holders.The accepted scheme provided for an 
advance only of Ra, 10 laca; the new scheme 
evolved by the new situation provided for à 
further advance of Rs. 62,000, It is possible 
that the ehareholders would have. gladly 
accepted the further advance; it is, however, 
possible that they might consider the 
extra burden turned the scale; and indeed 
a warning note had been sounded by 
three shareholders, who by a petition of 
the 28th March pointed out that the 
shareholders had accepted an advance of 
Rs, 10 lacs only; that it was uncertain whe- 
ther even Rs. 62,000 more would meet the 
further liabilities; that prices were going 
down and they petitioned for an out-and-out 


‘gale. The scheme had been put before 


the meeting in written form submitted to 
the ‘Court by Kamlapat; the approval of 
the meeting was not taken as is usual in 
carefully drawn echemes subject to modifica- 
tions to be approved by the Court. Their 
Lordships find it impossible to hold that 
the amended scheme had been approved 
by the shareholders at the meeting on the 
16th December or that the shareholders 
impliedly assented to an increased advance 
of Rs. 62,000. j 

Faced with this difficulty Counsel for 
the liquidators argued before the Board 
that the scheme was not within s. 153.at 
all; and ‘that it was a mere scheme for 


b 
W 
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Court could in the liquidation approye 
without the necessity of having it approv- . 


ed by the shareholders. Their:Lordships .” 
find it unnecessary to determine whether... 


this was a schéme under s. 153. “It is 
plain that the Court thought that it was; 
and ‘as if appears in any case that the 
action of the Oourt has throughout been’ 
taken: on the basis” that the particular 
scheme they were approving had in fact’ 
been’ accepted by the shareholders’ meeting 
the case must be dealt withon that footing.. 
The result is that. as the shareholders have 


not assented to the scheme: as approved, .: 


the orders of the Oourt dated the 25th Febru- 
ary, 28th March, 7th April, 9th April,.20th 
April, 29th April, 4th May, 23rd May, 25th. 
May, and 20th June, 1927, must be set aside.. 
A meeting of shareholders should be sum- 
moned to consider the amended scheme; , 
- and it seems advisable that the scheme 
aa laid before the shareholders should be 
more -detailed than before; and should 
reserve the power to the Oourt-.to approve 
modifications. Meanwhiie procéedingsa in. 
the liquidation should be confined to the 
steps necessary for laying the scheme before 
the meeting and -reporting thereon to the 
Court. A ae 5 SP | 
As: the terms of the draft deed are in 
the circumstances. re-opened, it seems un- 


necessary for the Board to settle its terms .- 


where these have been in dispute. But 


as the matters have been argued before | (1), Sattya Narayana v. Chinna Venkata Rao-(2)and-"" ’ 


them their Lordships think it right: - 

intimate that they have no doubt that the 
proposed mortgage is an usufructuary mort- 
gage; and that no further duty of care’ 
can bé imposed upon the mortgagees than 
arises out of the statutory duties imposed 
upon mortgagees in possession unders 76 
of the Transfer of Property Act on-the one 
. hand, or of the ordinary legal ‘duties of 
managing agents onthe other. They can- 
not see that any advantage is gained by 
seeking expressly to define these, On the 
question of net profits they express no- 
opinion :as the’ parties seem to ‘have been 
agreed as to how these should be calculated. 


Their. Lordships consider that the abor-. | 


tive result ofthe proceedings in the High 
Court- is. due in -part measure of the 
failure of the appellants to ‘take 
the objection on which they have sūùc- 
ceeded. It was suggested at- one time 
tentatively and not pressed. In the.cir- 
cumstances they coms ta the conclusion 


that there should be-no costs of the appeal. 
The appeal should-be allowed and the 


hS 
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financing the Odmpany's affairs which the . ars ; ; 
g peng d proye aside. _ Their Lordships will humbly advise 


-Alice. Skinner in equal shares: 


Lal 
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ordera already mentioned should be set. 
His Majesty accordingly. 


eps .. -` Appeal allowed, 
Solicitors for the Appellants ‘—Meesrs, 


Watkins & Hunter. 


` Solicitors for the Respondents:—-Messrs, -. 


Douglas Grant & Dold. es oe 





` PRIVY COUNCIL. | 
APPEAL.FROM THE ALLAH sBaD HiGH 
zi ; f ` Court, f ` 
l “July 16, 1922. 
Present :— Lord Carson, Lord Darling, 
` Sir Lancelot Sanderson, Sir George 
Lowndes and Sir Binod Mitter, 
JAMES R R. SKINNER—APPELLANT 
VETSUS KAT 
ROBERT HERCULES SKINNER. 
AND OTHERS— RESPONDENTS, i 
Registration Act (XVI of 1908), ss. 10 (2), 49—-" 
Document transferring interest in immoveable pro- 
perty and containing agreement to execule registered 
sale-deed, whether compulsorily registrable—Omission 
to register—Admissibility of document- to. enforce 


specific performance of agreement to execute sale- ` 


ed-—Ss. 7 and 49, scope of —Construction of deed 
—iMere agreement and instrument transferring interest . 
distinguished. a Se NAH 
A document which does itself create an interest 


"in immoveablée property of the value of Rs. 100. or 


upwards comes within the terms of 8. 17 of the 
Registration‘ Act and requires registration, and if 
such a document is not registered it cannot be ` 
used as the foundation of a suit for specific per- 
formance of an agreement contained therein to 
execute a registered sale-deed. [p. 636, col. 2.] 
Sanjib Chandra Sanyal v. Santosh Kumar Lahiri’ 


Ramling Parwataya v. Bhagwant Shambhuappa (3), 
approved. : 


An agreement for the sale of immoveable property’ 


isa transaction ‘affecting’ the property within the’ . | 


meaning of s.49 of the Registration Act inasmuch, 
as, if carried out, it will bring about a change of 
ownership. [ibid.] ‘ | | 
[Their Lordships held, on a construction: of- the- 
document in question, that it was not a mere agree- 
ment but was an instrument purporting. to transfer - 
immoveable property and required registration | 
Messrs, De Gruyther, K. C., and Brown, for 
the Appellant. 


Messrs. Dunne, 


Respond ants, l 

Sir George Lowndes.—One Richard 
Skinner. died in 1913 intestate, and his 
estate, which included immoveable pro- 
perties of considerable value, devolved upon 
his brother George Skinner and his sister 
Richard 
Skinner was. at the time.of his death in- 


K.C, and Raikes, for the. 


debted to the Delhi and London Bank, and ` 


administration of his estate was granted to a. 
Mr. Angelo. the Bank's Manager. On the 18th 
June, -1918, while the estate was still under ; 


~ 
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administration, George Skinner executed 
in favour of Robert Hercules Skinner, the 
first respondent in this appeal, a document 


in the following terms :— - 
~ [The first sentence is torn out.) 


“This day between Mr. (torn out) at pre- 


sent at Meerut of the one part, hereinafter 
called the first party,and Mr. R.H. Skinner 
of Hansi of the second part, hereinafter call- 
ed the second party. 

“Whereas Mr. G, OO. E> Skinner, the said 
first party (paper torn), heir: to the estate of 
his late brother, Mr. R, R. Skinner, and the 
said first party, therefore, as heir has a 
(paper torn) in the property allotted to the 
late Mr, R. R. Skinner. by the decree of the 
District Judge, Delhi, of August, 1888, parti-. 
tioning the joint Skinner's estate and in all 
the property hesubsequently acquired. And 
that whereas my brother R, R. Skinner died 
in about August, 1913, and that since his 
death there has been constant trouble and 
“long, expensive and ruinous litigations and. 
family disagreement, ete., owing to .which 
“vendor has not: been able. ‘to get possession. 
up. to date, nor gets any benefit from it 
` whatsoever. 

“That whereas now Mr. R.H, Skinner of the. 
second part, hereafter called the vendee, 
has agreed to purchase all these properties. 
left me by my said late brother Mr. RR. 
Skinner. 4 

“Therefore, I, q 0. E. Skinner of the first 
part, hereafter called the vendor, with my 
free will, wishesand consent do hereby sell 


all my share, I have inherited from my late 


brother, Mr. RR. Skinner, to Mr. R. H. Skin- 


‘ner for rupees fifty thousand, to keep the. 


property in the family and for all what the 


‘. vendee has donefor me, it ie, therefore, mutt- 


ally agreed as follaws :— 


“1. That the vendee, Mr. R. H, Skinner, do. 


pay to the said vendor, Mr, G. O. Skin- 
ner, rupees one thousand as earnest money 
by ‘cheqne. 

“2. That as all this property is in the hand 


` of Mr, Angelo, the administrator of the estate- 


. Gf my late brother, Mr. R. R. Skioner, the 
vendor will do his ‘pest to get the vendee full 
possession. 

“3, Should for any reason the vendor fail 


or.do-not satisfy the vendee, ‘in this case- 


the vendee has my free consent to take any 
action he considers proper and necessary 
to get full possession, and mutation of 
names done in the said vendee’ 8 favour. 


“4. From thedate of agreement all expenses 
for litigation now pending which, if tke . 


vendor chooses to hand over to the vendee 


or that may hereafter'be filed by.the veñdee` - 
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in the above matter, will be borne by the 
vendes. > 

“5; That the cases now pending” and all :” 
matters with referénce to these properties, 
thé said. vendor shall give a correct and 
complete list of all cases, also a list of all 
papers and books, etc., in the possession of 
the said vendor to the said vendee and take 
a receipt.for any reason, the vendor fail, 


the vendor will be responsible for loss ` tC, E 


and not the vendee”, 

“6; In addition to the price stated above `- 
the ssid vendee will have to .pay the Dəlhi -— 
and London Bank, Delhi, vendor, share of © 
the debt left by the late Mr. R. R, Skinner, 
but thesaid vendor will pay all debts the . 
said’ vendor may have contracted on this 
‘said property after the death of the late 
Mr. R. R Skinner and release it forthe vendee, 

‘7, That the vendor declares that he is the 
sole heir to this said property, but should 


. other heirs be established.............ss.0e: Tan 


by orderof any Court the vendor is not rege 
ponsible, 

“8. The said Sandor confirms this to be a a 
complete and conclusive sale binding on 
thesaid vendor and on allhis heirs or BAIT, 
ete., in favour ofthe said vendee... 


sr is = 


and if the vendee should ever consider. neces- ae 


ary to execute a registered sale-deed....:.... 
Na N kya SAE vendor or his heirs, 
assigns, etc., will always be ready to execute 
and register. the samé at the expenses of the 
vendee, 

“9,.In virtue of this sale and agen ai if 
the vendee considers necessary the vendor ` 
will always be ready to execute and register 
a power-of-attorney or give the vendee any 
othér document or help the vendee may 
demand. 

“10. "The balance of rupees forty-nine 
thousand will be paid by the vendee to the 
vendor the very year the vendee gets full 
legal possession of all the properties and the 
mutation of names allaffected in the name of 
the vendee. 

“Jl, Should the vendee not be able to 
get mutation of names done in his name. 


. and get fulland complete possession dur- 


ing the lifetime of the vendor the vendor 

in such cass direċtá the vendee or his 

heir, Mr. J. AR. Skinner, to pay the bal- 
ance due to the heirs of the vendor. 

“12 The sshedule to the properties sold’ 
is hereunto annexed as noted below :— 

“(a): All the properties noted in the 
decree of the District Judge, 
“Delhi, - August, 1888, partitioning 
“the -joint Skinner estates. (Ingram, 
v. Orde and others.) 
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(b) All the properties acquired by the 
late Mr. R. R. Skinner. np to 
the time of his death. Therefore 


we, the undersigned, further con- 


firm and ratify this sale and agree- 
_ ment by our pignatures...,..,...... is 
‘Meerut, 18th June, 1918. 
E (Sd.) George C. E. Skinner. 
Vendor. 


(Sd,) R. H. Skinner, Vendee." 

This document was not registered. 

George Skinner died intestate in Decem- 
ber, 1919, and on the llth February, 1921, 
the firat respondent instituted the suit 
out of which this appeal arises. The only 
defendant to the suit as originally framed 
was Angelo, the administrator of Richard 
Skinner's estate, and the principal prayer 
of the plaint was for specific performance 
of “the agreement of sale dated 18th June, 
1918"—the reference being to the “docu- 
ment above set out and for possession of 
the property.. It is .obvious that Angelo 
did not represent George Skinner's estate, 
and it is admitted that in this respect the 
suit was defective, but various parties were 
subsequently added, including Alice Skin- 
ner, whose right to a half-share in Richard 
Skinner's estate was disputed in the Uourt 
of-first instance, and Thomas Skinner, the 
third respondent, who was appointed adm- 
inistrator ad litem of George Skinner. Major 


Stauley Skinner was alsosubstituted for An-- 


gelo asadminiatrator of Richard Skinner, and 
on the death of Alice Skinner, pending the 
proceedings in India, James Skinner, the 
present appellant, was brought on the record 
as her executor.” = 
Various . matters were debated in the 
couras of the proceedings in India, with 


which their Lordships have not been asked ` 


to deal, but the principal issue in the case, 
and that upon -which the determination 
of this appeal depends, was whether the 
document of the 18th June, 1918, was 
admissiblein evidence. Thisin the argu- 
meat before the Board has resolved itself 
into two questions, viz., (1) whether the 
document comes within the provisions of 
s 17 of the Indian Registration Act XVI 
of 1408 and so required registration; and. 
(2) whether, if registration was necessary, 
it could form the basis of asuit for specific 
P E notwithstanding the provisions 
of s 49, f l 

On the firat question the Subordinate 
Judge by whom the suit was tried was 
of opinion that the document was a sale- 
deed requiring registration under s, 17, 
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admissible in evidence, and he accordingly 
dismisséd the suit The High Court, on 
appeal, differed from this conclusion. The 
learnéd Judges’ held that the document 
ought to be “treated as being an agree- 
ment forsale rather than as asale-deed,” and 
that, therefore, registration was not neces- 
sary, and they made a decree for specific 
performance in respect of George Skinner's 
moiety of the property upon certain terms, 
Against this decree the executor of Alice 
Skinner has appealed to His Majesty in 
Council, i 

In the course of the argument 
the . document of the 18th June, . 1918, 
has been discussed with great minute- 
ness, but their Lordships have no 
doubt that the view taken of it by the 
Subordinate Judge was right. The langu- 
age employed is perhaps not that of a 
trained draftsman, but it clearly purports 
to transfer George Skinner's interest in 
the immoveable properties which ,he had 
inherited from Richard Skinner, particulars 
of whick are set out in the schedule, and 
it accordingly comes within the terms 
of s. 17 of the Act and required re- 
gistration. : 
"The second question is perhaps a more 
difficult one, though the difficulty arises 
rather from the divergent views to be 
found in the Indian case-law on-the sub- 
ject than from the interpretation of s. 49 
of the Registration Act. ‘It is unfortunate 
that this ‘aspect -of the case was not sub- 
mitted to the Indian Courts, and their 
Lordships have, therefore, .not had the 
assistance of the High Court in discuss- 
ing the numerous decisions which have been 
referred to before them. 

Their Lordships, however, think that the 
meaning of s. 49 is clear. The section runs 
as follows :— 

“19 No document required by s. 17 to 


be registered shall— 


(a) affect any immoveable property com- 
prised therein, or l 

(b) confer any power to adopt, or 

(e) be.received as evidence of any transac- 
tion affecting such property or con- 
ferring such power, unless it has 
been registered.” 

If an instrument which comes within 
s. 17 as purporting to create by transfer 
an interest in immbveable property is not 
registered, if cannot be used in any legal 
proceeding: to bring about indirectly the 
effect which it would have had if register- 
ed; It is not to “affect” the- property, aad 


kN 


636 
it is not to be received as evidence of 
any transaction “affecting” the property. 

In the present case the document under 
consideration, in addition’ to creating an 
interest in the immoveable property con- 
cerned, provides as one of the terms, and, 
therefore, as an integral part of the transfer, 
that the vendor should, if the vendee so 
requires, execute a registered sale-deed, 
and it is contended for the first respond- 
ent that, notwithstanding the non-registra- 
tion, he can sue upon this agreement, 
putting the document in evidence as proof 
of it. Their Lordships are clearly of opin- 
jon that this is within the prohibition of 
the section. They think that an agree- 
ment for thezsale of immoveable properly 
is a transaction “affecting” the property 
within the meaning of the section, inasmuch 
-as, if carried out, it will bring about a 
change of ownership. The intention of the 
Act is shown by tne provision of s. 17 (2) 
(v), which exempts from registration, and, 
therefore, frees from the restriction of 
s. 49, a document which does not iteelf 
create an interest in Immoveable property, 
but merely creates a right to obtain an- 
other document which, will do so. In the 
face of this provision, to allow a docu- 
ment which does itself create such an in- 
terest to be used as the foundation of a 
suit for specific performance appears to 
their Lordships to be little more than an 
evasion of the Act. 

A numberof cases frow!the Indian Reports 
have been referred to on either side in 
the argument before this Board, and it 
is clear that many of the decisions are 
irreconcilable. Their Lordships think, 
therefore, that no good: purpose would be 
served by a detailed examination of them, 
but they have the satisfaction of knowing 
that the principle which has been enunciat- 
ed above is in accordance with recent 
decisions in most of the High Oourts., 
See Sanjib Chandra Sanyal v. Santosh 
“Kumar Lahiri O), Sattya Narayana v. 
Chinna Venkata Rao (2) and Ramling Par- 
wataya v. Bhagwant Shambhuappa (3°. 

For the reasons given their Lordships 
are of opinion that the High Court was 
wrong in granting a decrees for 
specific performance, and that the first 
respondent's suit should have been dismiss 
ed. They wil), therefore, bumbly advi - 

(1) 69 Tod. Cas. 877;49 O. 507; 26 C. W. N. 32986 


I, R. 1922 Cal. 436. 
(2) 100 Ind Cas. 385; 49 M. 302; 28 L. W. 277; A I 


R. 1926 Mad 530; 50 M.L J. 674. 
(3) 96 Ind. Cas, 334, 50 B. 334; 28 Bom. L. R, 591; 


A, I, R, 1926 Bom, 375, 
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His Majesty that this appeal should be 
allowed, that the decree of the High Court 
Bhould be set aside, and that of the trial 
Judge restored. The first respondent must 
pay the appellant's costs both here and in 


the High Court. 
a Appeal allowed. 


Solicitors for the ‘Appellant :—Messrs, 
Chapman, Walkar and Shephard, 
Solicitors for the Respondents:—~—Messra, 


T. L, Wilson & Co. 
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PRIVY COUNCIL, 
APPEAL FROM TaB Mapras Higa Oovnt, 
July 1, 1929, 
Present:—Lord Blanesburgh, Lord 
Tomlin and Sir Binod Mitter. 
Sri Rajah ‘BOMMADEVARA NAGANNA 
NAIDU BAHADUR (since STRUCK out) 
AND ANOTRER--APPELLANTS 
VETSUS 
YELAMANOHILI PICHAYYA AND OTAEBRS . 
— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 12— 
Lease before 1908—Lessor reserving'full right to trees 
-—Expiry of term after passing of Act—Tenant, 
whether acquires right to trees—S. 12, interpretation 
of—Reservation of right by custom and céntract, 
effect of--Land entered as dry waste but culli- 
vable, whether to be included in patta. 

Section 12 of the Madras states Land Act makes 
no distinction in the result between a reservation 
made by custom and one made by contract, and 
where the reservation, however constituted, is con- 
terminous with the previously limited possession, it 
remains, except with regard to trees subsequently 
planted by the ryots or naturally grown upon the 
holding, operative throughout the oecupancy made 
permanent by the Act. ip. 639, col 2.] 

On the 6th June, 1901, the predecessur-in-title of 
the appellants granted to the father of the respond- 
ents, for a term of ten years, a lease of-gome' 
1,363 acres of land of which 843 acres were jn 
being dry 
pasture waste. The rent for the cultivated land 
was fixed at Re.0-14-2 per acre and that for the 
dry waste, at 8 annas per acre. The lease, however, 
contained a provision that if the lessee raised dry 
cultivation on the dry pasture waste he had to pay 
rent atthe higher rate of Re. Q-14-2 per acre. The 
demised land contained about 8,000 palmyra trees. 
By the lease the lessor reserved full rights over 
these trees. The Madras Estates land Act which 
conferred permanent rights of occupancy on the 
tenants came into force in 1908 while the lease was 
still current and after the expiry ofjthe term of the lease 
disputes arose as to whether the lessee acquired any 
right over the trees under s. 12 of the said Act and 
as to whether the 520 acres could be excluded from 
the patta of the defendant : 

Heid, (1) that the tenant did not acquire any 
rights ovér the trees under s. 12 of the Madras Estateg 
Land Act inasmuch as the lessor had reserved his 
rights thereto by the contract of lease ; [p. 638, col. 1. | 

(2) that the cultivable portion of the 520 acres 
though it had never. been cultivated, should be ip- 
cluded in the patta. [p, 640, col. 1.) 
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Mr. Subba Row, for the Appellants. 

Messrs. Dunne, K. C., and Narasimham, 
for the Respondents. 

JUDGMENT. 

Lord Blanesburgh,—There are two 
questions raised by this appeal: they 
both lie within the narrowest compass; 
the second of them barely survives to 
come before the Board, so complete has 
been judicial agreement upon itin India, 
while the determination of the first which 
now alone is serious, depends upon the 
construction of a few words in a single 
section of a Statute. Yetthe plaint in the 
sujt was issued as long ago as the 18th 
October, 1912, and it is nearly seventeen 
years thereafter that these short questions 
reach the Board for final determination, 
and, in the result will now be settled as 
they were settled by the Revenue Oourt 
in India nearly fifteen years ago. In the 
course of the proceedings notonly has the 
plaintiff died, but one of his legal repre- 
sentatives, originallyappellant, has dropped 
out, leaving it to the plaintiff's other 
representative, the second appellant, by 
himself to bring his case to a hearing. 
Not the least important of their Lordships’ 
duties in disposing of the appeal has been 
the task of determining how the costs 
thrown away as the resultof well-nigh 
interminable proceedingsin India should 
now be borne. 

The two appellants are the sons and 
legal representatives of the original 
plaintiff, the late Raja of North Vellore. 
On the 6th June, 1901, the Raja granted 
to one. Ramayya Garu, father. of the 
respondents, for a term of ten years, expir- 
ing Fasli, 1320, a lease of some 1,363 acres 
of land in the village of Narayanapuram. 
Prior to this lease in his favour, Ramayya 
Garu had, as it is now agreed, no occupancy 
or other rightsin the holding, which, but 
for the passing of the Madras Estates 
Land Act, 1908, would in ordinary course 
have reverted to the zeminder on the expiry 
of the lease, 

Of the acres comprised in it some 843 
were entered as being in cultivation 
and 520 as being dry pasture waste. The 
annual rental for the whole was fixed at 
Rs. 1,784-13 representing so far as the 
“cultivation” lands were concerned, arent 
of Re. 0142 per acre and for the dry 
pasture waste” a rent of & annas per acre. 
The lease, however, contained a provision, 
much relied upon by the appellant in 
support of his second ground of appeal, 
that if the lessee raised dry cultivation on 
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the dry pasture waste he had to pay ciat 
upon the land so cultivated at the higher 
rate of Re. 0.-14-2 per acre as well as 
expenses. 

The main, if not the only real, question 
now at issue between the parties isas to 
their respective rights in what the District 
Judge, at one stage of the case, described 
as an immense belt upon the holding of 
paying trees—comprising at least 8,000 
palmyras and date palms fit for tapping, 
yielding a substantial revenue and estimat- 
ed by a succeeding District Judge to be of 
a capital value of roughly Rs. 34,000. By 
the lease the Raja or zemindar reserved to 
himself full rights in regard to all these 
trees. The lessee was “notin the least to 
be entitled to them" as the cist of all the 
trees standing on the lands was not includ- 
ed inthe rent reserved, the lessee was not 
to raise any objection whatever to the 
zemindar dealing with the same. And, as 
a matter of fact, these trees during the 
term continued to belet by the zemindar 
to other persons for tapping at rents yield- 
ing for him asubstantial revenue. It was 
not contested before the Board that in these 
circumstances, the possession of and all 
rights over the trees remained during the 
pendency ofthe lease in the zemindar and 
that no payment whatever in respect of 
them was included in the cess thereby 
reserved. 

In that state of things and while the 
lease was still current, the Madras Land 
Estaies Act, 1908, became law. This suit 
is concerned with the chenges by the passing 
of that Act effected in the relations of the 
zemindar as lessor on the one hand, and the 
respondents who by the death of their 
father had then become entitled to the lease, 
on the other, in respect of the subsequent 
property rights, first, in the trees—the 
important question—and next in the “dry 
pasture waste”, now at all eventsa subordi- 
nate matter”. 

It will be convenient to call attention at 
once to the provisions of the Statute 
relevant to the consideration of these two 
questions. 

In the Act which came into force on Ist 
July, 1908, an estate means amongst other 
things any permanently settled estate or 
temporarily settled zemindari (s. 3(2) a); 
that is to say, ib extends to the estate or 
zemindari of the Raja of North Velore, 
Holding (s. 3 (3)) means a parcel or parcels 
of land held under a single puitah or 
engagement in a single village. In other 
words, the lands included in the lease of 
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1901 are by that term aptly described. 
Ryoti land means cultivable land in an 
eatate other than private land, but does not 
include, inter alia, tank beds (s. 3 (16)). 
Ryoti means a person who holds for the 
purpose of agriculture ryott land in the 
estate on condition of paying to the land- 
holder the rent which is legally due upon ib 
(s. 3(15)). With these terms so defined 
s,6 provides that, subject to the provisions 
of the Act, every ryot then in possession 
of ryoti land situate in the estate ofa 
landholder shall have a permanent right of 
occupancy in his holding while s. 9 enacts 
that no landliolder shall as such be entitled 
to ejactaryot from his holding, otherwise 
than in accordance with the provisions of 
the Act.” Section 12upon which much 
turns, is textually as follows:— . 

“Subject to any rights which by custom 
or by contract in writing executed by any 
ryot before the passing of this Act-.are 
reserved to the landholder, every occupancy 
ryot shall have the right to use, enjoy and 
cut down all trees now in:his holding, and 
in the case of trees which after the passing 
of this Act may be planted by the ryot or 
which may naturally grow upon the hold- 
ing, he shall have the right to use, enjoy 
and cut them down, notwithstanding any 
contract or custom to the contrary," 

Section ¥4 provides that the reniof a 
ryot shall, not be enhanced except as 
provided by the Act. Section 28: that in 
all proceedings under the Act the rent or 
rate of rent for the time being lawfully 
payable by a ryot shall be presumed to be 
fair and equitable until the contrary is 
proved. Section 30 enables a landlord to 
institute proceedings for enhancement of 
rent before the Collector on certain stated 
grounds aud no others. By s. 90 (2) avery ryot 
is‘entitled to call upon his landholderto grant 
him a putizh forany current revenue year, 
and every landholder is entitled to call upon 
his ryot to givehim a muchalika in exchange, 
The proper contents of the puttah and 
muchalika are detailed in s. 51, and after 
provision made bys, 54 for the tender of a 
puttah by the landholder, s 56 provides— 
and it is under this section that the present 
suit was instituted—that when aryot for 
one month fails to accept the putiah tender- 
ed to him and to give a muchalika 
in exchange, the Jandholder may sue 
before the Collector to enforca acceptance 
of such puttah. 

Astheir Lordships have already observed, 
the lease of the 6th June, 1901, was still 
current when thelstatesAct came into force, 
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Tae effect of the Statute, as will have baen 
saen, was at onca to give to the respondents 
a permanent right ‘of occupancy in their 
holding so far as that consisted 
of ryott land, and at once to supsraede 
many of the provisions of thelease then 
current. Notwithstanding this, howaver, 
the parties “until tha expiry of the term 
apparently allowed their relations towards 
each other to be regulated by the lease and 
it was not until after F'aslhi, 1320, that the 
Raja tendered to the respondents for the 
year 1912 a pxttah in respsct of such part 
of the original holding as he conceived 
himself bound to include in it. On the 
refusal of the respondents to accept the 
putiah tendered and to execute a proper 
muchalika this suit was, under s. 56 of the 
Act, brought by the Raja to enforce his 
Statutory rightsin these matters. l 

The refusal of the respondents to accept 
the tendered puéiah was due to the fact that 
in their view its terms were, mainly in two 
respects, improper, 

First there were included in it the provi- - 
sions of the lease already referred to 
whereby the trees on the holding were 
reserved to the landholder and the respon- 
dents objected that, by virtue of s. 12 of the 
Act, the puttah should have left with 
them the right to usa, cut dowa and enjoy 
all trees in their holding. 

Secondly, there were excluded from the 
puttah the 520 acres of dry pasture waste 
which had been included in the lease. The 
respondents claimed that this acreage 
should remain part of their holding as 
being in fact cultivable and, therefore, ryoti 
land within the meaning of the Act. 

` Lt will be convenient to deal in their order 
with these two objections to the putiah, 
showing incidentally how each of them 
fared in the Courts in India. 

First, as to the trees, the Daputy Collector 
in his judgment of the 17th August, 1914, in 
the Revenue Court expressed the opinion 
that, as the zemindar had reserved his 
right to them by written contract, he was 
entitled, under s. 12 of the Act, to 
continue to reserve the right by the suit 
puttah, limited, however, to the trees which 
existed before the Act and not extending 
to any which might have been planted by 
the respondentsor might naturally have 
grown upon the holding since its passing. 
The learned District Judge, on ‘appealon 
this point by the respondents, took the 
game view, and by decree of the 22nd 
December, 1916, dismissed their appeal 
from the Collector's judgment, 
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On further appeal, however; to the High 
Court at Madras, the learned Judges there 
took a different view, which they expresaed 


inajudgment of the 22nd April, 1918. 


Under s. 12 of the Estates Land Act, the 
tenant, they said, was; subject to custom 
or written contract, entitled to the trees on 
payment of rent to the landholder, and in 
this case the reservation of the treesin 
the lease held good, but, in their opinion, 
only for the period of the lease. The 
reservation was no longer subsisting at 


the time of the tender of the .puitah, and. 
to have 


it ought not accordingly 
been retained therein. Other reasons 
given by one of the learned Judges 


in support of the same conclusion haye, 


not been relied on before the Board, and 
need not be further alluded to. 

In the result: the learned Judges of the 
High Court, thinking that the trees must 
be included in the holding, but that it 
was allowable -under the Act to charge the 
respondents. with a cist in respect thereo’, 
directed an enquiry to ascertain the pro- 


er amount of such cist, ‘and after -pro-. r 
-holding reverts to the zemindar. Accord- 


onged and elaborate proceedings to that 
end, to which for the moment their Lord- 
‘ships do not further allude, the High 
Oourt, in a final judgment on the 28th 
October, 1919, fixed the amount payable 
by the respondents in this . behalf at a 
single payment of 5 annas in respect of 
each tree, andin other respects gave effect 


to their judgment of the 22nd April, 1918, 
And of all of this the appellant now com-- 


plains. fcc fe | 

~ The question turns, it will be seen; upon 
the meaning to -be attached to the in; 
troductory:. words of s, 12 of the. Act; 
“Subject to any rights which by custom 


or by contract in writing executed by 


any ryot before the passing of this Act 
àre reserved. to the landholder,” and it 
may be conceded that, as a matter of first 
impression, the view of these words taken 


by the High Oourt is attractive enough. - 


There is, on the face of them; no obvious 
reason why the reservation should extend 
beyond the duration of the contract by 
which itis made. But this first impression 
disappears on 8 closer examination of the 
clause. The section is certainly dealing 
with a possession terminable when the Act 
came into force and converted into a 
permanent right of occupancy bys. 6. It 
is contemplating that as an incident of 
the terminable possession rights with res- 
pect to the trees on the holding might 
have been reserved to the landholder either 
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' ment was the effect ofthe section, But 
df reservation by 
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- by custom or by contract, It provides that 


where the. reservation is by custom. it. go 
far as existing -trees are Concerned, is to 
remain effective throughout the whole. of 
the occupancy, by’ the. Act made perman- 


So muchit was conceded in argu- 


custom was so long 
operative, why, so far as the eection 18 
concerned, should the result be different 
when the reservation had been made by 
contract? A reservation by custom is in 
this connection surely no more than this 
that in places where the custom obtains. 
such reservation is conventional without | 
being expressly made, in contra-distinction 
to places where no such custom exists—as.-for 
example, in the zemindariz of North Vellore 
in which case the reservation, if it is to 


“be.operative, must be expressed as part of 


the contract. 

Bat in each case the reservation, when 
not qualified, will be operative for precisely 
the same period of time and no longer— 
that is to say, until, on the expiry of the 
right to possession by the tenant, the- 


ingly, as might from ‘this point of view be - 
expected, the section makes no distinction 
in the result between a reservation: made 
by custom and one made by contract, and 
in their. Lordships’ judgment, the “true 
conclusion is, that where the reservation 
however constituted, is conterminous 
with the .previously limited posses- 
sion, ib remains, except with ‘regard 
to trees subsequently planted by the ryots 
or naturally grown upon the holding; opera- 
-tive throughout the occupancy made per- 


` manent by the Act. 


It would appear that the learned Jud ses 
of the High Court came to the sendluaicn 


. they did in this matter in the belief that 


it was opén to them under the- Act to 
charge the respondents with a suitable - 
payment in respect of the trees which for 
the first time by virtue of the Act became” 
theirs. At alater stage, however, the learn- 
ed Judges themselves were less confident 
of the ‘correctness of this view, which is. 
as it seems to the Board, mistaksn, Their 
Lordships can find no provision in the Act 
enabling the landholder to claim an enhance- . 
ment of rent or any -additional payment 
for his lost trees. Accordingly, if the view 
of this section taken. by the High Oourt 
were correct, its effect in the present case 
must be altogether to deprive the land. 
holder, without any kind of compensation 
provided, of property of great value, and 
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ita effect would be similar in many other 
cases. A construction of the section lead- 
“ing to such a result is not lightly to be 
entertained, and, in their Lordships’ judg- 
ment, is not here called for, On this ques- 
tion, therefore, the Deputy Collector, sup- 
ported by the learned District Judge, reach- 
ed, in the view of the Board, the true 
conclusion. 


The respondents’ second objection to the 
puttah was the exclusion therefrom of the 
520 acres, and this objection can be dealt 
with more briefly. Upon the evidence taken 
pafore him, the Deputy Collector on the 
i7th August, 1914, found that of the 520 
acres in question, some 222 acres were 
tank-bed land, and that their exclusion 
from the putiah was, inconssquence, justifi- 
ed under the Act. He held, however, in 
a most careful judgment, that the remain- 
ing 297 acres should be included as being 
“cultivable”. land, although it had never 
in fact been cultivated, and this view of 
the Deputy Collector, although, so far as 
it was against them, it has been con- 
tested by both parties throughout the 
Courts in India, has been upheld in all 
of them. Before the Board the respondents 
_ no longer contended that the tank-bed 
land should be included in the puttah, 
but the appellant, relying for his conten- 
tion upon the case of Sreemantha Raja 
Yarlagada Mallikarjuna Prasada Naidu v. 
Randuchiniala Subbiah (1), still urged that 
the remaining 297 acres were given only 
for pasturage and not for cultivation, that, 
like the tank-bed lands, they should remain 
excluded from the putiah, the provision 
of the lease already referred to, which raised 
the rent per acre to Re. 0-14-2 on the 
extent cultivated, being meant to serve as 
a penal rent against the land being im- 
properly used for cultivation purposes, 
Their Lordships cannot accept this argu- 
ment. They prefer the explanation of the 
provision referred to, given by the Deputy 
Collector, which they give in his owo 
words :— | 

“The reason why an alternative rate, 2. e., 
a lower rate, was conceded in case of non- 
cultivation was apparently due to the facts 
that the land was waste before, that it 
would take some years before it could be 
reclaimed and brought under cultivation, 
and that it would be a hardship on the 
lessee if he were not allowed to pay a 
favourable rate till then. He was not, 


(1) 61 Ind, Ons, 552; 39M, L. J. 277; 28 M, L, T, 
i | 
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therefore, required to: pay the full rate. 
immediately,” l 

In their Lordships’ judgment accordingly 
this portion of the appellant’s appeal 
entirely fails, and in the result the suit 
putiah as it was adjusted by the Deputy 
Collector on the 17th August, 1914, was 
rightly adjusted, and the subsaquant at- 
tempts on both sides to havea its terms vari- 
ed have been misconceived. 

In that state of things a very serious 
question arises a3 to the costa of these 
attempts. Their Lordships have consider- 
ed this question very carefully, inquiring 
how far these costs have bsen occasioned 
by mistaken views contended for by one 
side or by the other. For the costs thrown 
away by the prolonged inquiries to ascer- 


tain the proper sum to be paid in respect 


of what may be called the suit trees, the 
respondents are mainly, if not entirely, 
responsible for the costs thrown away in 
ascertaining what may again be describ- 
ed asthe appealable value of the trees, 
they wers in the view of the Board, entirely 
responsible. The increase again in the 
costs throughout by the appellants’ mistaken 
contention as to tne cultivable lands has 
been relatively slight. In the result their 
Lordships have reached the conclusion that, 
no interference being made with the order 
as to costs in the decras of the Ravenue 
Court of the 17th August, 1914, or in that 
of the District Oourt of the 22nd December, 
1916, the justice of the case will be met 
if the respondents pay three fourths of the 
subsequent costs incurred by those re- 
presenting the original. plaintiff or hie 


estate, whether in the High Oourt, in the 


District Court, or on this appeal. 3 

In the result accordingly their Lordships 
will humbly advise His Majesty that this. 
appeal be allowed; that the order of the 
High Oourt of the 28th of October, 1919, 
except in so far as it affirms the decree 
of the District Court of the 22nd December, 
1916, be discharged, and that the last-men- 
tioned decree be restored. . 

The respondents must 


pay the costs 
already specified, l 


A =. Appeal allowed. 
Solicitors for the Appellants:—Messrs, 
Chapman, Walker & Shephard. 


Solicitor for the Respondents.—Mr, 
H, &. L, Polak, 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION Fox Revision No, 419 
oF 192s. l 
February 12, 1929. 
Present: —Mr. Justice Mirza and 
Mr. Justice Patkar. ` 
MANJUBHAI GORDHANDAS— 
. ACCUSED—APPLICANT 
VETSUS 
EMPEROR —Opposire Party. 

Arms Act (XI of 1878), s. 19 (e)--‘Goes armed’, mean- 
ing of—Isolated act of carrying sword, whether 
amounts to going armed—Criminal Procedure Code 
(Act V of 1898), s. 408—Causing hurt with weapon— 
Acquittal for hurt, whether bars prosecution under 
Arms Act. 

The expression ‘goes armed’ ins. 19 (e) of the 
Arms Act does not necessarily connote a habitual 
course of conduct; even an isolated act of carrying a 
weapon would amount to going armed. [p. 643, col. 


E 

Kalyanchand Gopalchand v. Emperor (1) and 
Emperor v. Harpal Rai (2), referred to. 

Where hurt is caused by means of a weapon, the 
acquittal of the accused for the offence under 
s. 324, Penal (ode, does not operate as a bar to 
the trial of the accused for an offence under s. 19 
(elof the Arms Act. [p. 6438, col. -2 | 

Jivram Dankarji v. Emperor (5) and Queen- 
Empress v. Croft 161, relied on. 

The accused in the course of a quarrel in a 
private lane asked his brother to bring a sword 
and inflicted injuries on his opponent. He was 
convicted under s. 324, Penal Code, but the matter 


was compounded in appeal. He was again charged. 


by the Police under s. 19 (e), Arms Act: 

Held,*(z) that the conduet of the accused amount- 
ed to ‘going armed’ with the sword within the 
meaning of s. 19 (e), Arms Act ` [p. 642, col, 2.) 

(ii), that the prosecution under s. 19 (e), Arms 
Act, was .not barred under s. 403, Oriminal Pro- 


cedure Gode, by reason of his previous acquittal 


under s. 324, Penal Code. [tbid] © 
Oriminal application against convic- 
tion and sentence recorded by the 
Resident Magistrate, First Olass, Nadiad. 
_ Mr. G N. Thakor (with him Mr. U. L. 
Shah), for the Accused | 
Mr. P. B. Shingne, Government Pleader, 
for the Orown. 


JUDGMENT. 

Mirza, d.—The applicant has been 
convicted under s. 19 (e) of the Indian 
Arms Act XI of 1878 and sentenced to pay 
a fine of Rs. 50. The facts which gave rise 
to the prosecution were that in the course 
of a quarrel between himself and’ one 
Ranchhod, his neighbour, the applicant 
asked his brother Bhogilal, who was then 
present, to go to the house of Jivanlal, 
another brother of the applicant, and bring 
him Jivanlal’s sword. Bhogilal fetched 
the sword, the accused took it from 
Bhogilal and inflicted with it several 
injuries on Ranchhod and some of 
Ranchhod's relations. Ranchhod prosecut- 
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ed the accused under. a, 324 of the Indian 
‘Penal Code for causing him hurt with a 
dangerous. weapon. The trial Oourt 
convicted the, applicant of that offence, but 
in appeal the parties compounded the 
offence and the Appeal Oourt passed an 
order acquitting the applicant. 

The present prosecution was instituted 
against the applicant at the instance of the 
Polica. The applicant was charged with 
going armed in contravention of the 
provisions of s. 13 of the Indian Arms 
Act. Section 13 of the Indian Arms Act 
provides that no person shall go armed 
with any arms except under a license and 
to the extent and in the manner permitted 
thereby. The finding of the lower Court 
is that the applicant had no license under 
the Indian Arms Act in respect of this 
sword, That finding is not disputed. It 
is also admitted on behalf of the applicant 
that his brother Jivanlal had no license for 
keeping the sword. The lower Court has 
also found that the accused went armed 
with the sword. It has been contended 
before us that the finding-of the lower 
Court on this point is not justified by the 
facts on which it is based. 


“It has been urged by Mr. Thakor that 
to go armed implies habitually going 
armed. Reliance is placed in this con- 
nection on the meaning of the word “go” 
in Webster’s New International Diction- 
ary, 1927 E.lition, page 924, The diction- 
ary meaning is tnter alsa thus stated: 
“To pass about or abroad (in a certain 
state); to be habitually; as, to go armed;...” 
The primary meaning given tothe term 
“go” “ig to. moveon a course; to pass, 
or be passing, from point to point or station 
to station; to move onward; to proceed... ” 
“In contrast with the more neutral verb 
move, go carries primarily a notion of self- 
originated movement.” Section 13 of the 
Indian Arms Act does not use the word 
‘‘habitually"’ before the word “go”. If 
we were to accede to the contention of Mr. 
Thakor on this point, we would be introduc- 
ing into the section a word which isnot 
there. That even an isolated act of going 
armed would fall within the purview of 
the section was decided by a Divisional 
Bench of this Court in Kalyanchand Gopal 
Chand v. Emperor (1). The accused in that 
case was not a licensee but his cousin, who 
held a license, had: handed over the gun 
to’him while proceeding in a-marriaga 


(1) 67 Ind. Cas, 722; 24 Bom, L, R. 487; 23 Or, L. J, 
450; A. I. R, 1923 Bom. dd. 
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procession. The accused had fired some 
shots during the procession with the 
result that some persons were accidently 
injured. The Court held that the case 
rightly fell under s. 19 of the Indian Arms 
Act. The only plea raised on behalf of the 
accused in that case was that the terms of 
the license covered the case of a marriage 


procession. That contention was overruled. ' 


There is nothing in the language of ihe 
Indian Arms Act which would, in our 
opinion, justify the construction which 
Mr. Thakor asks us to put on ss. 13 and 19 
of that Act in respect of the words “ go 
armed", 

Mr. Thakor has next -contended that the 
sword wassent for and used for a definite 
purpose. The applicant himself had not 
brought it but on finding that his brother 
Bhogilal had brought it in compliance 
with his request, he had taken it and used 
it for inflicting injuries on Ranchhod and 
others. Mr. Thakor has contended that the 
applicant’s action in respect of the sword 
on this occasicn would notamount to going 
armed within the meaning of the Indian 
Arms Act. It is clear that the applicant 
was in possession, of the sword with the 
definite intention of using itif necessary 
for committing an offence, and that he 
used it for inflicting injurieson Ranchhod 
and othersputs the matter beyond any 
doubt. As was heldin Emperor v. Harpal 
Rai (2) the mere temporary possession, 
withouta license, of arms for purposes 
other than their use as such would not 
necessarily amount to the offence of “ going 
armed” within the meaning of s. 19 of the 
Indian Arms Act. The learned Judges stated 
in their judgment that the essential of the 
offence was the going armed, that is, carry- 
‘ing a weapon with the intention of using it 
asa weapon when the necessity orjopportunity 
arose. The facts of the present case be- 
fore us are distinguishable from the facts 
in that case but the remarks of the learned 
Judges regarding what the essential of the 
offence of going armed is would apply to 


this case. In Emperor v. Koya Hansjz (3). 


a Divisional Bench of this Court followed 
the ruling in Emperor v. Harpal Rai (2). 
Reliance has been placed on behalf of 
the applicant on the decision in the case of 
Babu Ram v. Emperor (4). The facts of 


(2) 24.A.454 A. W.N. (1902) 123. 

(3) 17 Ind. Cas, 796; 37 B. 181; 14 Bom. L, R. 964; 
13 Or. L. J. 860. = 

(4) 87 Ind.. Oas. 523; 47 A.606; 23 A, L. J. 356; 
A A. 121 Or; A'L R. 1925 All, 396; 26 Or.-L. 
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that case are distinguishable from the facts 
of the present case before us, and there is 
nothing in the judgment which would 
detract from the statement in the previous 
judgment of the same Court as to what the 
essential in an offence of “going armed” 
under the Indian Arms Act is. 

Mr. Thakor has’ next contended that the 
applicant used the weapon in a private lane 
and has urged that the essential element 
in the offence of going armed is to move 
with arms in a public thoroughfare or place. 
We find no such restriction in the langu- 
age of either s. 13 ors. 19 of the Indian 
Arms Act l 

Mr. Thakor has next contended that the 
accused has already bêen tried and acquit- 
ted for an offence arising out of the samo 
facts and, therefore, the present prosecu- 
tion is barred under the terms of s. 403 of 
the Oriminal Procedure Code. Section 403, 
by sub-a. (2), provides :— 

“A person acquitted or convicted, of any 
offence may be afterwards tried for any dis- 
tinct offence for which a separate charge 
might have been made against him on the 
former trial under s. 235, sub-s. (1).”’ 

Illustration (b) to s, 403 makes the mean- 
ing of sub-s. (2) clear. The illustration is:— 

“A is tried upon a charge of murder and 
acquitted. There is no charge of robbery; 
but it appears from the facts that A com- 
mitted robbery at the time when the mur- 
der was committed; he may afterwards be 
charged with and tried for robbery.” 


Section 235, sub-s. (1) provides : — 

“If, in one series of actsso connected to- 
gether as to form the same transaction, 
more offences than one are. committed by 
the same person, he may be charged with, 
and tried at one trial for, every such 
offense.” 

The offence with which the applicant was 
charged was a distioct offencs from the 
previous one, and in our opinion, this pre- 
vious trial for an offence under s. 324, Indian 
Penal Code, would not be a bar to the 
present proceedings. The raling of our 
Court in Jivram Dankarji v. Emperor (5) 
and the ruling of the Oalcutta High Court 
in Queen Empress v. Croft (6) support this 
view. 

In the result we are opinion that the 
conviction of the applicantis correct and that 
this application fails. The application is 
rejected and the Rule discharged. < 


Or La. J. 1 


(5) 31 ma, Oas. 361; 40 B. 97; 17 Bom. L. R. 881; iv 
161. ` 
(6) 23 0.174. 
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Patkar, J .—The first point urged | in 
this application is that the words “goes 
armed’ in s. 19, cl, (e), of the Indian. Arms 
Act import a habit, and reliance is placed 
on the dictionary meaning of the word 
“go,” Section 19, cl. 
the word “habitually” and I think that the 
words “goss armed” connote carrying a 
weapon with the intention of using it when 
the necessity or opportunity arises. Even 
an insolated act of carrying a weapon in 
contravention of the license would amount 
to an offence unders. 19, cl. (e), according 


to the decision in Kalyanchand Gopalchand . 


v. Emperor (1). The words “goes armed” 
would imply a motion as well as the pos- 
sesion of the arms in ‘contravention of the 
license, and mean nothing more then car- 
rying a weapon with the intention of using 
it asa weapon when the necessity or op- 
portunity arises for its use. That was the 
meaning put upon the words “going armed” 
in the decisions in Emperor. v, Harpal Rat 
(2)and Emperor v. Koya Hansji (3). The 
words do not necessarily connote a habitual 
course of conduct. I think that the cir- 
cumstances in the present case show that 
the accused: got himeelf possessed of the 
sword with the intention of using it as a 
weapon for the purpose of attacking his 
opponents, and that while using that weapon 
he must have moved about, He would, 
‘therefore, on ‘the evidence in this case be 
. considered to have gone armed within the 
meaning of cl (e) of s. 19. 

The second point urged on behalf of the 
applicant i is that the acquittal of the ac- 
cused of the offence under s. 324, Indian 
Penal Oode operates as a bar to tke pro- 
secution of the accused under s, 19 (e). of 
the Indian Arms Act, Section 403, sub-s, 
(2), says :— 

“A person acquitted or convicted of any 
offence may -be afterwards tried for any. 
distinct offence for which a séparate charge 
might have been made against him on 
: the former trial under s, 235, sub-s, (1).” 

In the previous trial the charge under 
s, 324, Indian Penal Code, in respect of the 
. hurt caused with a dangerous weapon and 


the offance under s, 19 (e) of the Indian - 


Arms Act could have been joined together 


as offences having been committed in the. 


same transaction ‘within the meaning of s. 
235, sub-s, (1), of the Oriminal Procedure 
Oode: - The offences under s. 324, Indian 
Penal Oode, was compounded under s. 345 


of the. Oriminal Procedure Oode, and the’ 


composition has the effect of an aquittal 
under subs. (6) of a. os ‘Oriminal ` Proce- 
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dure Code. The acquittal for the offence 
under s. 324, Indian Penal Code, does not 
in my opinion, operate as a bar to the 
trial of the accused for the offence under 
s. 19 ʻe) of the Indian Arms Act. The de- 
cisions in Jivram Dankarji v. Emperor (5) 
and Queen Empress v. Croft (6) suppor this - 
view. 

I agree, therefore, that the Rule should 
be discharged. 

Per Curiam.—Application rejected. 
and Rule discharged. 

A, Rule daha 
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BOMBAY HIGH COURT. 
CRIMINAL APPL¢CATION FOR REVISION No, 280 
oF 1928. 

February 1, 1929. 

Present :—Mr. Justice Mirza and 

Mr. Justice Patkar, 
HMPHROR—Prosecoror 
` versus 
RAMESHWAR RAMNATH—Acouszp 


— OPPONENT, 

Criminal Procedure Code (Act V- of 1898), s. 489-—~ 
Order of acquittal—Jurisdiction of High Court to : 
interfere in revision. 

The High Court has no jurisdiction to convert an 
order of acquittal into one of aces on, an 
application in revision. [p. 645, col. 

It is an established practice of the ae High 
Court not to interfere in revision with orders of 
acquittal except where interference is ur gently 
demanded in the interests of .public justice, 
647, col. 1.) 

Quere. —Whether the High Oourt has jurisdietion, 
to interfere in any way with an order of acquittal, 
in revision. [p.644, col, 1.] 

Kishan Singh v. Emperor (12), discussed. 

Oriminal application against an order 
of acquittal passed by the Segsions: 
Judge, Hast Khandesh in Appeal No 42 of 


1928, reversing the convictions and sentences ; 


pasaed by the: Firat Olasa Magis- 
T Jalgaon, in Case No. 348 of, 


Mr. G. 8. Rao, D. B , for the Applicant. 
“Mr. K. A. Somyi (with him Mr. A, A, 
Adarkar), for. the Opponents. | 


Mr. P. B. Shingne, Government Pleader, 


for the Orown. 
"JUDGMENT. 

Mirza, J.—This is an-application is 
the revision of anorder of tue Sessions Judge’ 
Hast Khandesh, who reversed the convic- 
tion and sentence passed on the accused 


Nos. t to 12 by the First Class Magistrate - 


Jalgaon, ‘and acquitted them. A. pre«- 
liminary objection has been taken on behalf 


4 - 
[p. 


WI ' ' 
_ Of the accused that this Court 


~ 
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th 8 ; bas no juris- 
diction to interfere with an order of acquit- 


. tal on an application in revision 


The complainantin this case is not the 
Local Government, buta private individual. 
The complaint was for defamation under 
8, 500, Indian Penal Code, Diwan Bahadur 
Ras, on behalf of the applicant-complain- 
ant. has urged that asthe complaint re- 
lates to a private and personal matter 
concerning the applicant, the Local Govern- 
ment would not interfere with the order 


of acquittal by instituting an appeal under - 


the provisions of s. 407 of the Oriminal 
Procedure Code. He has also urged that 
the past practice of this Court not to 
interfere in such matters has not been of 
such a uniform nature as to induce us to 
follow it on this occasion. He relies 
upon' the cases of Mukund Ramchandra 
Karkun v. Ladu Govind Pednekar (1) and 
Ahmedabad Municipality v. Maganlal (2), 
in bothof which this Oourt interfered 
with an order of acquittal at the instance 


of a party other than the Local Govern-. 


ment, : 

In the firstof these cases this Oourt 
reversed the order of acquittal and ordered 
the Magistrate to re-hear the complaint 
and inthe second case it sét aside the 
order of acquittal passed by the Magis- 
trate, and directed him, after such further 
inquiry as may be necessary, to dispose of 
the case in accordance with law. In both 
these cases the application was made on 
behalf of a Municipality and not a private 
individual and related to .a matter of 
public interest and importance. Both 


these rulings are clear authority on the. 


subject of this Court having jurisdiction 
to interfere in revision with an order of 
acquittal irrespective of the applicant being 
the Local Government, 

-In In re Faredoon Cowasji (3) a Divisional 
Bench of this Court held that this Court 
has power under sg. 439 of the Oriminal 
Procedure Uode to interfere in revision 
with an order of acquittal, put by a uniform 
established practice of the. Vourt, revi- 
sional applications against orders of 
acquittal are not entertained from private 
petitionera exceptit be on some very broad 
ground of the exceptional requirements 
of pubiic justice. In VJoita Bechar v. 
Parshottam Sankalchand (4) a Divisional 

(1) 3 Bom. L. R. 584. 

(2) 9 Bom, L. R. 156; 5 Cr. L. J. 171. 
~ (3) 40 Ind. Cas. 316; 41 B., 560; 19 Bom, L. R. 354; 
18 Cr L J. 668. : poet 
(4) 73 Ind. Oas. 974; 25 Bom. L. R, 488; 
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Bench of this Court declined, on an ap- 
plication by a private complainant, to 
interfere with an orderof acquittal. Sir 
Norman Macleod, the Ohief Justice, re- 
marked (page 489*):— | 

“Speaking for myself, ifin such a case 
Government do not exercise their right 
of asking us to admit an appeal from 
the order of acquittal, I find it difficult to 
imagine any circumstances which would 
justify this Court in interfering in revision 


: at theinstance of the complainant.” 


Diwan Bahadur Rao has relied upon 
the ruling of the Calcutta High Court in 
Faujdar Thakur v, Kast Chowdhuri (5) 
which is to the effect thatunders. 439 of 
the Criminal Procedure Oode, the High 
Court has jurisdiction to set aside an 
order of acquittal, but ithas now become 
a settled practice thatit will not ordinarily 
jnterferein revision in such cases at the 
instance of a private prosecutor. This 
ruling was followed by the same ' Court 
in Asutosh Das Gupta v. Purna Chandra 
Ghose (6). The facts of that case were 
somewhat different from the case before 
us. The accused in-that case were con- 
victed by the Magistrate. In an appeal 
which was preferred, the Sessions Court 
had allowed their plea thatthe trial was 
vitiated by a misjoinder of charges and 
had ordered anew trial on certain charges 
only omitting others. The complainant 
regarded the omission of charges om the 
new trial ordered as an orderof acquittal 
on those charges and came in revision to 
the High Court against such order of 
acquittal. The High Court entertained 
the application following its previous rul- 
ings, but agreed with the view taken by 
the Sessions Judge and discharged the rule, 

Our attention has also been called to 
the rulings of the Allahabad High Court 
in Queen-limpress v. Ala Bakhsh (7) and 
Qayyum Ali v. Faiyaz Ali (8) which are 
to the effect that although the High Court 
has the power to interfere in revision with 
an original or appellate judgment of 
acquittal it will ordinarily notdo so. We 
have heen referred also tothe rulings of 
the Madras High Court in In re Sinnu 
Gounden (9) and inSankaralinga Mudaliar v, 


(5) 27 Ind. Oas. 186; 42 O. genes 19 0. W. N. 184; 


"21 CO. L. J. 53; 16 Or. L. J. 12 


(6) 71 Ind. Gas. 670; 50 0. 159; 36 ©. L. J. 287; 
A. L R. 1923 Cal. 11; 24 Cr. L. J. 208. 

(7) 6 A. 484; A. W, N. (1884) 206., 
0 27 A. 359; A. W, N. (1904) 278; 1 Or. L. J. 


- (9) 23 Ind. Cas. 188; 38 M. 1028; 26 M. L. J. 160: 
ADIO M. W. N. 273; 15 Cr. L. J. 236, 


*Page of 25 Bom, L, BE.) 





1191. O. 1929 


Narayana Mudaliar (10). The first of-these 
cases laiddown thatthe High Oourt as 
a Court of Revision would not, on the 
District Magistrate's report, set aside an. 
order of acquittal where an appeal lay by 
Government against such an order. The 
Full Bench ruling in the second case 
laid down that the High Court will not 
ordinarily interfere in revision at the 
instance of private parties with a judg- 
ment of acquittal except when it is 
urgently demanded in the interests of 
public justice. Similarly, in Gullit Bhagat 
v. Narain Singh (11) the High Court of 
Patna has held that the High Court will 
not interfere in revision at the instance of 
a private party withan orderof acquittal 
passed under s. 494, Oriminal Procedure 
Code. 

The uniform rulings of our Court and 
the Oalcutta, Madras, Allahabad and 
Patna High Oourts areall in favour of 
the High Court’s jurisdiction to entertain 
applications in revision against orders of 
acquittal although as a matter of practice 
and policy it would not interfere with an 
order of acquittal at the instance of a 
party other than the . Local Government 
except on some very broad ground of the 
requirements of public justice. 


A doubthas been cast upon the subject 
of the High Court’s jurisdiction in such 
matters by the recent decision of their 
Lordships of ths Privy Council in Kishan 
Singh v. Emperor (12). In that case the 
Government of Allahabad had filed an 
application in revision against a conviction 
of an accused person under s. 304, Indian 
Penal Oode, when he was tried in the 
Sessions Court on a charge of murder 
under s. 302, Indian Penal Code. The 
Allahabad High Gourt had allowed the 
application, converted the conviction into 
one of murder under s. 302 and passed the 
sentenceof death on the accused. Their 
Lordships of the Privy Council considered 
the case as one of acquittal under s. 302, 
Indian Penal Oode,and regarded the ap- 
plication in revision made by the Local 
Government tothe High Court as falling 


(10) 68 Ind. Oas. 615; 45 M. 913; 16 L. W. 413; 
43 M. L. J. 369; (1922) M., W. N. 579; 31 M. L. T. 
342; 23 Cr. L J 533; A.I. R 1922 Mad. 502. 

(11) 77 Ind. Cas. 734; 2 Pat. 708; 25 Or. L. J. 446; 

A. 1. R. 1924 Pat. 283; 2 Pat. L. R. 165 and 187 Or.; 5 
P. L. T. 404. . 
111 Ind. Cas. 332; 55 I, A. 390; 30 Bom. L, R. 
A. I R. 1928 P. O. 254; 23 Cr. L. J. 828; 5 
V.N. 911; . W. 396; (1928) M. W. N. 749; 
. L. R. 575; 33 O. W., N. 1;48 C. L.J. 397; 50 
22; 55 M. L. J. 786; 26 A.-L. J.. 1099 (P. 0.) | 
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under s. 439, sub-s. 4, of the Criminal Pro- 
cedure Code, which debars the High Court 
from exercisiag the powers conferred upon 
it under s. 439 so as to convert a finding 
of acquittal into one of convistion. The 
partinent remarks of their Lordships on 
this point are at page 396* of the report. 
They say:— | 

“Their Lordships are of opinion thatin 
view of the provision contained in s. 439, 
sub-s. 4—that nothing in that section 
shall be deemed to authorize a High Oourt 
to convert a finding of acquittal into one 
of conviction—the learned Judges of the 
High Oourt, who were dealing only with 
the application .-for revision, had no 
jurisdiction to convert the learned trial 
Judge's finding of acquittal on the charge of 
murder into one of conviction of murder.” 

The present application prays for the 
reversal of theorder of acquittal. It asks 
us to reverse the order of acquittal of the 
Sessions Oourt and restore the order of 
conviction of the trial Gourt, In other | 
words, we areasked to convert a finding 
of acquittal intoone of conviction which 
under the provisions of s. 439, sub-s. 4, 
we are not authorised todo. The ruling 
of their Lordships of the Privy Oouncil 
to which I have referred would, in my 
judgment, apply to such an application in 
revision as this, We haveno jurisdiction 
to convert an orderof acquittal into oné 
of conviction onan application in revision 
and the application must fail. 

It is not necessary for us on this ap- 
plication to express an opinion whether 
the judgment of their Lordships of the 
Privy Council inthe case to which I have 
alluded overrules the previous rulings of 
this Oourt and the Calcutta, Madras, 
Allahabad and Patna High Oourts regard- 
ingour jurisdiction to interfere in re- 
vision in cases of acquittal. Speaking for 
myself, with great respect I feel that it 
would not be an easy matter to interfere 
withan order of acquittal on revision 
without directly or indirectly contraven- 
ing the spirit if not the letter of s. 439; 
sub s. 4, of the Criminal Procedure Code. 
For my part 1 would bs averse to exer- 
vising the revisional jurisdiction of thig... 
Court in cases of acquittal—in casex<suph -.. 
jurisdiction exists—except parhaps: when 
an interference is urgently demanded ‘in 
theinterestof justice. No such cause-is 
shown t> exist in the present case. 

The application is rejected. ; ; 

Patkar. J.—This isan anplicrlior bv 
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the complainant to set aside an appellate 
` order of acquittal passed by the learned 
Sessions Judge of East Khandesh. It is 
urged on behalf of the applicant that the 
High Oourt has the power to interfere in 
revision with an order ofacquittal by the 
‘lower Court and reliance is placed on 
the decisions of this ‘Oourt in Mukund 
Ramchandra Karkun v. Ladu Govind 
: Pednekar (1) and Ahmedabad Municipality 
"vv. Maganlal (2). These cases relate to 
applications by the Municipalities and 
' not by a private complainant. On the 
other hand in In re Faredoon Cowasji (3) 
it was held that the High Oourt has 
“power under e. 439 of the Criminal Pro- 
cedure Code to interfere in revision with 
an order of acquittal, but by a uniform 
established practice of the Court, re- 
visional applications against orders of 
acquittal are not entertained from private 
petitioners except it be on some very 
broad ground of the exceptional require- 
ments of public justice. The case follows 
the decision of Sir Lawrence Jenkins, C. 
d.in Faujdar Thakur v. Kasi Choudhuri 
- (5). To the same effect are the rulings 
ofthis Court in Heera Bai v, Framji 
Bhikaji (13) andinJoita Becharv, Parshottam 
Shankalchand (4), There is consensus of 
opinion of the different High Courts on 
this point as reflected inthe decisions of 
‘the Madras High Oourtin Inre Sinnu 
Gounden (9) and Sankaralinga Mudaliar v. 
- Narayana Mudaliar (10); of the Allahabad 
High Oourt in Queen-Empress v. Ala 
Bakhsh (7) and Qayyum Ali v. Faiyaz Ali 
(8); of the Calcutta High Courtin faujdar 
Thakur v. Kasi Choudhuri (5) and Prama- 
tha Nath v. P.C. Lahiri (14); and of the 
Patna High Court in Gulli Bhagat v. Narain 
Singh (11). 


It is urged, however, on behalf of the 
opponent that the High Court has no 
power to interfere in revision with an 
order of acquittal and reliance is placed 
onthe Privy Council decision in Kishan 
Singh v. Emperor (12) and on sub-s. 4 of 
s. 439 of the Criminal Procedure Oode. In 
Kishan Singh v. Emperor (1%) the Allah- 
abad High Court interfered in revision at 
the instance of the Local Government on 
an application for enhancement of sen- 
tence passed on the accused who was 
tried on acharge unders. 302, Indian 
Penal Oode, but was convicted under s. 
304, Indian Penal Oode. The High Court 


(13) 15 B, 349. i 
_(14) 59 Ind, Cas. 37; 47 O, 818; 22 Or. L. J. 5, 
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convicted the accussd under s. 802, Indian 
Penal Code and sentenced him to death. 
Their Lordships of the Privy Council held 
that the High Court had no jurisdiction 
under sub-s, 4 of s. 439, Oriminal Procedure 
Code, “to convert the finding of acquittal 
under s. 302 into one of conviction under 
that charge and enhance the sentence, 
Their Lordships dissented from the view 
of the Madras High Courtin Kambam 
Balli Reddiv. Emperor (15) and follow- 
ed the view of the Bombay High 
Court and of the Allahabad High Ocurt in 
Emperor v. Sivaputraya Durdundaya (16) 
and Emperor v. Sheo Darshan Singh (17). 
The general question as to whether the 
High Court has power tointerfere in revision 
with an order of acquittal according to 
the decisions of the several High Courts 
has not been considered by their Lordships 
of the Privy Council, though the reasons 
given in the judgment might suggest a 
contrary inference. In the present case 
the application is for setting aside the 
order of acquittal so as to convert the 
finding of acquittal into a finding of 
conviction. This power is excluded by 
sub-s. 4 of s. 439 of the Criminal Procedure 
Code, and is opposed to the ruling of the 
Privy Council in Kishan Singh v Emperor 
(129). Under s. 439 the High Court in 
exercise of its powers of revision, can 
exercise any of the powers conferred ona 
Oourt of Appeal by s.423. Under s. 423, 
el. 1 (a), in a case of an acquittal the High 
Court can reverse such order and direct 
that further inquiry be made, or that the 
accused be ré-tried or committed for trial 
a3 the tase may be, or find him guilty and 
pass sentence on him according to law, 
Sub-section 4 of s. 439 excludes the power 
of the High Court to convert a finding of 
acquittal into one ofconviction. It does 
not interfere with the other powers 
conferred by cl. (1) (a) of s. 423 of directing 
further inquiry to be made or directing 
the accused to be re-tried as the case may 
be. I may referin this connection to the 
decision of the Full Bench of the Allababad 
High Court in Queen Empress v Balwant 
(18). It is not necessary for the purpose 
of this case to go into the general ques- 
tion whether the High Court bas the power 


ah 22 Ind. Cas. 756; 37 M. 119; 15 Cr. L. J 
0 


(16) 86 Ind. Cas. 478; 48 B. 510; 26 Bom. L: R 
438: A. I. R. 1924 Bom. 456; 26 Cr. L. J. 830. 

(17) 65 Ind. Cas. 858; 44 A. 332; 20 A. L. J. 190; 
23 Or. L. J. 202: À..I, R. 1922 All. 487. 

(18) 9 A. 134; A. W. N. (1886) 322 (F. B.) 
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to interfere with an orderof acquittal in 
révision. In the present case the applica- 
tion is to set aside the order of acquittal 
and convict the accused. That cannot 
possibly be done under sub-s. 4 of 8. 439 
and the ruling of the Privy Oouncil in 
Kishan Singh v. Emperor (12). Besides the 
complainant in this case has' other remedies. 
He could: have applied to the Local 
Government to file an appeal against the 
order of acquittal; he has also another 
remedy by suit for damages in a Civil 
Court. According to the established and 
uniform practice this Court would not 
interfere with an order of acquittel in 
revision unless it is urgently demanded 
in the interests of public justice. No such 
ground for interference exists in the present 
case, 

On tbese grounds I agree that this 
application must be dismissed. 

A. Rule discharged, 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATIONS For REvision Nas, | 
434 oF 1928 ann 15 oF 1924, 
January 25} 1939. 
Present:—Mr. Justice Mirza and `. 
Mr. Justice Murphy , 
YRLLAPPA DURGAJIJADHAV — 
ACOUSED—APPLICANT 
VEYSUS 
EMPHROR— Oprosirs Parry. 
Criminal Procedure Code (Act V of 1898), ss. 208, 
21a—Order of commitment to Sessions—Interference 
by High Court—Principles—Refusal to admit evidence 
—High Court's power to interfere. ` 
Under s. 215, Criminal Procedure Code, the High 
Court would not ordinarily interfere with an order 
of committal unless it is satisfied that there is an 
illegality in the order and the test, in a proceeding 
of this nature, is to see from the judgment of the 
Magistrate what his findings on the evidence are 
and whether those findings are capable prima facie 
of sustaining the charges he has framed and on 
which the committal to the Sessions is made. [p, 
647, col. 2; p. 648, col. 1.3 
The jurisdiction of the High Oourt to consider 
whether an order made by a Magistrate under s. 208, 
Criminal Procedure Code, refusing an application 
for admission of evidence is a proper one is not 
ousted by the mere fact that the Magistrate has 
recorded his ‘reasons for his refusal. The Oourt; 
however, would not interfere in the matter unless 
the reasons recorded by the Magistrate appear on 
their face to be: illegal or untenable. [p. 649, col, 
L] | 
Saadat Mian v. Emperor (1), commented upon. 
. Sessions Judge of Coimbatore v. Immudi Kumara 
Kangaya (2) and Emperor v, Surath (3), referred to, 
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applications against an order 
Magistrate, First 


Criminal 
passed by the Special 
Class at Belgaum. 

Messrs. G, P. Murieshwar and S. N. 
Karnad, O'Gorman, (with him Mr. S. K. 
Nabiullah,) for the Accused. 


`` Sir Jamshed Kanga, Advocate General, 


(with him Mr. P.B. Shingne, Government 
Pleader), for the Crown. 
JUDGMENT. 

Mirza, d.—These two applications 
have been. heard together, and raise sub- 
stantially the same points. Bath applicants 
have been committed by the Special Magis- 
trate, First Class, Belgaum, to take their 
trial before the Sessions Court, Belgaum, 
the firstapplicant onchargesunder ss, 120-B, 
161 or213 ofthe Indian Penal Code. and 
the second applicant under ss. 120-B, 161 
or 213 and 114 and 2i9 of the Indian Penal 
Code. The applications are made under 
the provisions of 8.215 of the Code of 


. Oriminal Procedureto have the committal 


quashed on the groundofcertain illegalities 


that are alleged. The grounds relied 
upon seem mainly to be the follow- 
ing:— 


(1) that there is a misjoinder of the 
accused persons, as well asa misjoinder of 
charges; l 

(2) tuat in the alternative if itis held 
that there is no misjoinder of the ascusad, 
or of charges, the joint trial of the appli- 
cants, along with their co-accused in the 
committal order would seriously prejudice 
their trial and lead to a miecarriage of 
justice; 

(3) that one of the charges against the 
first applicant being under s. 213 of the 
indian Penal Code,the same is not maintain- 
able in law as it has not been found 
that there was an offender whom the appli- 
cant attempted to ecreen; and 

(4) that the learned Magistrate wrougly 
disallowed a certain prosecution witness 
being summoned and examined and certain 
documents produced on behalf of the first 
applicant and certain witnesses summoned 
and examined on behalf of the second appli- ` 
cant, 

Under e. 215, Criminal Procedure Cede, 
we would not ordinarily interfere with 
an order of committal unless we were 
satisfied from the record that there wag 
an illegality in the order. The test, in 
my opinion, in a matter of this nature 
j3 to see from the judgment of the learned 
Magistrate what his findings on theevidence 
are and whether those findings are capable 
prima facie of sustaining the charges he hag 
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framed and on which the committal to the 
Court of Session is made. i 

Mr. Murdeshwar on behalf of the- first 
applicant has not been able to point to 
any part of the judgment of the learned 
Magistrate which would show that there 
is any illegality in his order of committal 
on the -charges he has framed. With 
regard to tho question of the wording of 


the charges and whether there is a 
misjoinder ofthe accused, it will be 
open to the applicants to urge 


their contentions before the Sessions Oourt. 
We have no desire to interfere in a 
matter, which the Sessions Court would be 
competent to determing. o 
With regard to the contention that a 


joint trial might . prejudice the. accused, ` 


that again is a contention, which, if the 
applicants are so advised, they might 
urge: before the Sessions Court. Mr. Mur- 
deshwar has urgedthaton the prosecution 
evidence the first accused 
have come on the scene of the alleged 
conspiracy at a late stage, and even 
granting that the charge of receiving 
illegal .gratification can be proved against 
him, that, in itself,- would not: make 
a member of the conspiracy. This is an 
argument which, in my opinion, might be 
urged if so advised before the Sessions 
Court. So also the further contention 
that the joint trial of the first accused 
with Messrs. Ring and Moghe who have 
already .been tried and convicted in what 
is known astheJugal bribery case might 
prejudice his trial before a Jury. 

Mr O'Gorman on’ behalf of the second 
applicant supports the above contentions. 
He has taken us through the record in 
support of his contention that the evidence 
against the second applicant is not so 
full as against the other accused. He con- 
tends that the only alleged act from 
which certain inferences are drawn by 
the learned Magistrate turns- upon an 
allegation. that the second applicant received 
a sum of Rs. 500 as illegal gratification 
for delivering a judgment by which he 
discharged one Algouda who was being 
tried before him for an offence, This 
allegation, according to Mr.” OGorman's 
contention, is based upon the evidence 
of an accomplice witness, which requires 
corroboration. There is some force in Mr. 
O'Gorman's contention that the joint trial 
of the second applicant in-the company 
particularly- of persons who have already 
been convicted on a similar charge ina 
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with the Jury. We do not ‘propose to 
express an Opinion on the point whether 
such a joint trial is or is not likely to 
prejudice the case of either applicant 
with the Jury. It is a conteation, however, 
which, ifurged before the Sessions Judge, 
wi no doubt be taken into consideration by 
im, . < 

With regard to the third point urged 
by Mr. Murdeswar, it appears that Algouda 
was discharged and not acquitted. Whether 
the charge is one which should stand or 
should be deleted, is again a matter which 
the Sessions Court will be competent to 
decide before the trial commences. It is 
not necessary, in my opinion, that we 
should give any decision on the point at this 
stage, ; 

The last point urged on behalf of both ' 
the applicants relates to the exclusion of 
certain evidence which they wanted to 


‘adduce before the learned Magistrate. In 


refusing the applicationof the first appli- 
cant in this behalf the learned Magistrate 
has given his reasons as follows:— 
© “(1) This application has been made 
very late almost at the last stage. 
(Witness was given up by the prosecution 
on 6th November, and the defence could 
have made this application earlier,; 

andi (2) even if he is summoned and 
examined it would be a question of 
appreciation of evidence and as there are 
sufficiently strong materials about a prima 
facie case against the applicant it will 
be for the Higher Court (e.g. Sessions Oourt, 
to decide whether the prosecution evidence 
should be believed or not.” 

This order was made on November 26, 


1928, The application, it appears, was made 


towards the end of the trial. Under s. 208 (3) 
of the Code of Oriminal Procedure if an 
accused person applies to the Magistrate 
to issue process to compel the attendance 
of any witness or the production of any 
document or thing, the Magistrate shall . 
issue such process unless, for reasons to be 
recorded, he deems it unnecessary to do so. ` 
The learned Magistrate has recorded his re- 
asons for his refusalto accedeto the applica- 
tion. The learned Advocate-General, on be- 
half of the opponent, relies on the ruling of 
the Patna’ High Court in Saadat Mian v. 
Emperor (|), which is to the effect that 
the Oourt is not concerned whether the 
reasons given by the Magistrate would 
have appealed to any other person or not 


(1) 103 Ind. Oas. 597; 6. Pat. 329; A. l., R. 1927. 
Pat. 243; 28 Or, L. J. 709; 8 A, I. Or. R, 383; 8 
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but has only to see whether the Magistrate 
has complied with the provisions of s, 208. 
In the present case, in my judgment, it 


Is not necessary for us to accept this 


ruling in its entirety. With great respect, 
Lam not prepared to say that the jurisdiction 
of this Oourt would be ousted under s. 208 
of the Oriminal Procedure Code, on the 
Magistrate recording a reason, for his 
refusal. Thereason recorded by the Magistrate 
should be one which the Oourt. would 
regard as valid and acceptable. ‘The Court, 
however, would not interfere in the matter 
unless the reason recorded by the Magis- 
trate appears on the face of it to be illegal, 
or untenable, The learned Advocate Gene- 
ral has relied on this point alsoon the 
ruling of the Madras High Oourt in Sessions 
Jugde of Coimbatore v. Immudt: Kumara 
Kangaya (2). and of the Oalcutta High 
Court in Emperor v. Surath (3). In the 
present case there is nothing in the reasons 
given by the learned Magistrate for refus- 
ing the application which could be regarded 
as illegal or unjust. | 

Mr. O'Gorman on behalf of the second 
applicant complains that the learned Ma- 
gistrate disallowed his application for 
certain tippans and travelling allowance 


bills being produced as well as certain 


witnesses being summond. The learned 
Advocate General has called our attention 
to the evidence given in the case by the 
witness, Tukaram, Hx. 150, who stated that 
no yadis were kept. A yadi is the same 
asa tippan. With regard to the travell- 
ing allowance bills, it is shown that they 
were produced in Court. The’ reasons 
given by the Magistrate for refusing the 
second applicant’s application were, in my 
opinion, cogent and sound. 

The Rule is discharged. 

Murphy, J.—The appellants who are 
. accused Nos. 12 and 13 in a case which has 
been committed for trial to the Sessions 
Judge at Belgaum, challenge the legality 
of their commitment and séek to have it 
set aside, The case is one known as the 
Satti case of Belgaum, and the applicant, 
Yellappa Durgaji Jadhav, was the Sab- 
Inspector of Police employed at that place, 
and acting as reader to accused‘No. 10 in 
the case,who was the Deputy Superinten- 
dent of Police. The second applicant was 
amamlatdar and Magistrate, First Olass, 


(2) 17 Ind. Cas. £10; 36 M. 321; 23 M. L. J, 368; 
13 Or, L. J. 778; (1912) M. W. N. 1243;-13 M. L. T. 
116 


(3) 28 Ind. Cas, 799; 42 O. 608; 190. W. N, 335; 
16 Or. L. J; 415, 
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of the same District. .The formeris charg- 
ed under ss. 120-B, 161 and 213 and the 
latter under ss. 120-B, 161 or 213 and Ll4and 
219 of the Indian Penal Oode. The com- 
mitment has been characterised as illegal 
on four different grounds but in the case of 
the first applicant, the firat ground put for- 
wardis in reality one on the merits and 
appreciation of the evidence in the case, 
and I do not think itcan ba considered in 
an application under s.215 of the Criminal 
Procedure Oode. 

- It is next argued in favour of this ap- 
plicant that since all the offences alleged 
against him are triable by a Magistrate, he 
should not have been committed to the 
Sessions Court, but should have been tried 
by the Committing Magistrate himself. 
He is really charged with taking part ina 
conspiracy, with many other persons who 
are also accused in the case—a conspiracy 
which had for its object the taking of 
bribes from certain persons in connection 
with a criminal complaint which had been 
lodged, and, I think, that on these facts, he 
has been rightly committed to the Sassions 
Court withthe other accused, Though the 
offences charged against him are triable by 
Magistrate, some of them are also triable 
by the Sessions Court and there is no illega- 
lity in so committing him to it. 

The next point made in favour of this 
accused is that the charge under s. 213 was 
unsustainable, as it had not been actu- 
ally proved that there really was an offen- 
der to be screened, and consequently, that 
the charges framed could not stand. But 
whether this is really the case are not, we 
are not at this stage prepared to say, and it 
will be a defence available to the applicant 
in the Sessions Oourt and I think ıt cannot 
now be prejudged, 

The last two grounds are grounds com- 
mon to the cases of both the accused-ap- 
plicants. It appears that in the case of 


- both, applications were made on November 


20 for a certain witness to be called for 
the defence—in the one case a man who 


-had been summoned for the prosecution 


and had not been examined by the other 
side and had been discharged—and in the 
other, a witness required to contradict the . 
evidence of a witness whose- examination 
had already been concluded. The learned 
Magistrate rejected both these applications 
mainly on the ground that they were belat- 
ed, and itis now contended that this re- 
iusal tosummon evidence for the defence 
was contrary to the provisions of s. 208 and 
an illegality . vitiating -the commitment, 
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'- But cls. (1) and 3 of s, 208 of the Criminal 


Procedure Oode are framed in diferent 
terms. By cl. (1) all defence witnesses that 
may be produced on behalf of the accused 
must be examined, but , where it is neces- 
sary to issue process to procure such a 
witness's attendance, a discretion is con- 
ferred by cl. 3 on the Magistrate, to refuse 
such an application, if he sees fit todo so, 
and fo. reasons to be recorded in writing. 
Their Lordships of the Patna High Court 
have held in the case reported as Saadat 
Mianv. Emperor (1) that when the condi- 
tions of cl. 3 are complied with, no illegali- 
ty can be said to have been committed. In 
this case the reasons have been recorded 
in writing, andit has been argued that as 
these are insufficient, an illegality was com- 
mitted. As ‘I have already stated, the 
main reason for rejecting the applications 
was that they were belated. They were 
made‘on November 20, and orders 9n them 
were passed on November 26, on which day 
the proceedings went on and the accused 
‘was committed on December’ last. Though 
we have listened carefully to all that could 
be urged on this point, we are unable to 
find that the rejection here was unreason- 
able and improper and I ‘think the com- 
‘mitment cannot be sət aside on this 


ground. : 
The last ground urged and which is also 


. common to-both the applications, is that 


the applicants will be prejudiced if they 


' -are tried along with the other accused com- 


mitied with them. I think it isnot possible, 
‘nor would. it be proper, for us to say at 
this stage that such would be the case, 
Thefacts against accused No. 13, the Ma- 
gistrate, have been disclosed and it has 
been urged strongly before us that he is 
not in exactly the same category as the 
‘other accused, but this is a matter well 
within the “cognizance of the Sessions 
Judge, who has ample powers both to am- 


end the charges, and if he considera it neces- 


sary in the intersest of ‘justice, to try any 
‘accused person separately from otber com- 
mitted jointly: with him, and J have no 
doubt that he will give the point his most 
careful consideration and that it is not 


necessary for us to give any direction on 


the point. ~ DI 
Ithink that both these applications should 


be dismissed and agree with the order pro- 


. posed. oe ae 
A. ' Applications dismissed, 
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1 
BOMBAY HIGH COURT. 
First Civic APPEAL No. 65 or 1925, 
September .3, 1928. ; 
Present: ~Sir Amberson Marten, KT., 
Ohief Justice, and Mr. Justice Murphy. | 
SIDRAMAPPA BASWANTRAO 
VIBHUTE-—-Dzrienpant No, 2—APPELLANT 
, versus | 
SHIDAPPA VIRAPPA UMBARJE— © 
l RESPONDENT. r 

Hindu Law—Widow—Alienation —' Subsequent . 
alienation of same property by adopted son—Sub- ` 
sequent alienee’s right to sue prior alienee for pos'. 
session—Alienee's right to value of improvemerits— 
Ordinary repairs, whether improvements, 

Where a Hindu widow alienates property inherit-, 
ed by her from her husband and ason subsequent- ` 
ly adopted by her assigns the property toa third > 
person treating the widow's alienation as void, the >- 
assignee of the adopted son has the right to bring 


‘any necessary suit for possession against the widow's | 


alienee. 

Bijoy Gopal Mukerji v. Krishna: Mahishi Debi (1), 
referred to, 

In asuitfor setting aside an alienation made by 
a Hindu widow, the alienee is not entitled to com- 
pensation for repairs which are more in the nature 
of ordinary repairs than improvements whick raise 
the value of the property permanently. 


y ; 

First appeal from a decisionof the First 

Olass Subordinate Judge at Sholapur, in 

Civil Suit No. 741 of 1922, ` 

Mr, A. G. Desai, for the Appellant. 

oe G. S. Mulgaonkar, for the Respondent 

o. l, eo 

JUDGMENT. 

Marten, C. J,—This is an appeal heard 


‘along with the First Appeal No 64 of 1925 


in which we have already given judgment. 
Our previous judgmentin that case dis- 
poses of all the main points in the present 
appeal with two exceptions. A pointof law 
is raised in this appeal which is not 
raised in the Court below or in the 
memorandum of appeal to the effect that 
the plaintiff being an assignee of the 
original adopted son is not in a position’ 
to sue We think there is no substance in 
that objection even ifit can be now raised, 
It is clear that by the sale-deed to the 
assignee the adopted son elected to-treat the 
alienation of the widow as invalid. He 
accordingly transferred the property and 
his assignee has the right to bring any 
necessary suit for possession. In -this 
connection the case in the Privy Oouncil of 
Bijoy Gopal Mukerji v. Krishna Mahishi 
Debi (|) may be referred to in connection 
with the election of ths reversioner to 


`- treat an alienation bythe widow as void. 


(1).9 Bom. L..R. 602;,34 O. 329; 5,0. L. J. 334; 17 
M. L. J. 154; 11 C. W, N, 424: 4 A. L. J..329; 34 I A. 


87 (P.O). 


119 1. 0. 1929 


In our opinion the alienee is not precluded 
from bringing the pesent suit, ` 

Then as regards the question of improve- 
ments, it is entirely different from the other 
appeal. Here we are only concerned with 
a small sum of Rs. 175 being the value of 
anew staircase put into the suit house. 
The learned Judge thought the evidence 
insufficient to prove the amount of the claim 
and we notice the Panchnama. does not 
specify what the value of the new staircase 
is. But, even if the other evidence is 
suffiicent, to establish this, we think it 


would be stretching our previous decision . 


too far to include this particular amount. 
As faras we can see, the house was an 
old one, and this repair was more in the 
nature of an ordinary repair than an im- 
provement, which would raise the value of 
the property permanently, and fairly entitle 
the alienee to a refund of the cost, In the 
other cass an uninhabitable house was very 
largely rebuilt and probably this was within 
the knowledge of the adopted son, The pre- 
sent isa mere repair to the staircase and 
upper floor which might very well escape 
the notice of the adopted son. 

Under the circumstances we cannot 
allow the claim of the aliense for im- 
provements. The result will be the appeal 
will be dismissed with costs. The stay 
application is dismissed, 

Murphy, J.—I agree with the judg- 
ment just delivered by the learned Chief 
Justice. | 

A, Appeal dismissed. 


BOMBAY HIGH COURT. 
First Orvit Apres No. 514 oF 1927. 
March 27, 1929. 

Present:—Sir Amberson Marten, Kt., Chief 
“ Justice and Mr. Justice Murphy, 


MANEKLAL MANSUKHBHAI— PLAINTIFF 
i — Å PPELLANT ; 
VETSUS 

KASTURBHAI MANIBHAI— j 


DEFENDANT— RESPONDENT. 
Registration Act (XVI of 1908), ss. 25,72, 76, 77— 
-Document presented for registration after 4 months— 
Refusal of Registrar to excuse delay and accept for 
registration— Suit to enforce registration, maintain- 

ability of —‘Refusal to register’, meaning of. 


A suit under 8°77 of the Registration Act to 


enforce registration lies where a Registrar refuses 
to accept a document for registration in exercise 
of his powers under s. 25 of the Registration Act. [p. 
653, col. 1.] 
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Refusal to aceept for registration amounts to a 
‘refusal to register’ within the meaning of s. 76 of 


“the Registration Act. [bid] 


Gangava v. Sayava (1), dissented from. 

Hussein Abdul Rehman v. Lakhmichand Khetsey (2), 
Fatehchand Anandram v. Umaji (3) and Gangadara 
Mudali v. Sambasiva Mudali (4), relied on, ` 


First appeal from a decision of the 
First Olass Subordinate Judge, Ahmed- 
abad, in Suit No. 44 of 1927, 

Mr G. N. Thakor, (with him Messrs. Mad- 
havji & Co.), for the Appellant. 


Mr. B. G. Rao, Assistant Government 
Pleader, for the Respondent. | 
JUDGMENT. 


Marten, C.Jd.—Tnoe sole point we are 
concerned with is on the preliminary issues 
as to whether this suit will lie. The sait 
is brought under s. 77 of the Indian 
Registration Act, 1998, which provides that 
“where the Registrar refuses to order the 
document to be registered, under s. 72 
or 8.76, any person claiming under such 
document” may institute a suit in effect 
to enforce registration. Then under s. 76 
it is provided that “Every Registrar refusing 
(a) to register a document except on the 
‘ground that the property to which it 
relates is not situate within his district 
or that the document ought to be registered 
in the office of a Sub-Registrar...shall 
make an order of refusal and record the 
reasons.” Then subcl. (b) provides 
for the -case where the Registrar has 
refused to direct the registration of a 
document under s,72o0rs.75.: Section 72 
relates to appeals from the order of the 
Sub. Registrar; and 8.75 to orders by the 
Registrar for registration. 

In the present case the document in 
question is a sale-deed in favour of the 
plaintiff which was executed on January 
24, 1926, but was not presented for 
registration till August 21, 1926, owing it is 
said to obstruction by the vendors ‘On 
that day there was a penalty accepted by 
the Sub-Registrar and an acknowledgment 
of execution by oneof the vendors. Subse- 
quently there appears to have been a sum- 
mons to another vendor to appear, which. in 
fact, he did not do. Later on the matter 
came before the District Registrar and he 
refused to register the document and passed 
the following order on December 14, 1926: “I 
am bound by the wordsof 8.75. ‘Urgent 
necessity’ or ‘unavoidable accident’ has not 
been proved as a reason forthe delay in 
registration. I cannot reconsider my previous 
order.” 


Turning next to s, 25 that provides that 
“if, owing to urgent necessity or unavoidable 


| 
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accident’ any document is not presented 
for registration till after the expiration of 
the proper time, the Registrar in cases where 
the delay does notexceed four months, 
may direct that on payment ofa particular 
fine the document is to be accepted for 
registration. | 
The argument before us is that there isa 
distinction in the Act between “acceptance 
for registration” and “registration”, and 
that here the Registrar did not “refuse to 
register” the document within the meaning 
of s. 76, but only refused to direct the 
document to be accepted for registra- 
tion. Consequently it is said 
that no suit lies under s. 77. 
port of that argument the case of Gangava 
v. Sayava (1) decided by Mr. Justice 
Jardine and Mr. Justice Ranade, is 
cited. There the judgment states (page 
0*) :— 
Onder 5, 24, the Sub-Registrar forwarded 
the application to the Registrar, who, under 
the wordsof that section, has a discretion 
to remedy the effect of delay caused by 
urgent necessity or unavoidable accident. 
The Registrar may direct that the docu- 
ment shall be accepted for registration. 


eat netatraett 


accept for registration found in ss. 20 and 
91. We are of opinion that the first 
thing to be done by the Registering Officer 
is to decide whether to accept or not 
accept. Itis only after the acceptance for 
registration that he can consider the wider 
question which arises on admissions and 
denials and evidence, whether he should 
‘refuse to register. We must hold, there- 
fore, that what the Registrar did under s. 
94. was not a refusal to register.” 


That case was under the Act of 1877. So 
the references tothe sections are not the 
same. Section 24under the old Act is the 
same as s. 25 under the present Act. 

That decision however, has been far 
from favourably received in subsequent 
eases, at any rate so far as the ratio deci- 
dendi is concerned. In Hussein Abdul 
Rehman v. Lakhmichand Khetsey (2) Mr. 
Justice Fawcett sitting on the Original 
Side was confirmed in appeal by Sir Lal- 
lubhai Shah and Mr. Justice Kincaid in 

(1) 21 B 699. 


(2) 84 Ind. Gas. 416; 49 B. 40; 26 Bom, L, R. 934; 


A, IL. R. 1925 Bom. 34. 
*Page of 21 B. [Bd] ane 


In sup- 


t + 
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holding that where the Sub-Registrar had 
refused under s.21 to register a cartain 
document on the ground that it contained 
an insufficient description, a suit did lie 
under s. 77. They expressly dissented 
from the view stated in Gangava v. Sayava 
(1) to the effect that as regards s. 21 there 
was this alleged distinction between 
“refusal to accept for registration” and 
“refusal to register’. But they left open 
the question whether the actual decision in 
Gangava v. Sayava (1) as regards s. 25 was 
correct. | eo 

So, too, in Patehchant Anandram v. 
Umaji (3) the Appellate Court held that a 
suit lay where the Sub-Registrar had refus- 
ed to register a document on the ground 
that the Registrar had not given the neces- 
sary sanction under s, 34 of the Act, If 
one turns to s, 34, it will be found that 
much thesame language is used there as 
in s. 25. The proviso tos. 34 provides that 
‘If owing to urgent necessity or unavoid- 
able accident” the persons executing the 
document do not appear the Registrar may, 
in certain cases, where the delay does not. 
exceed four months, direct that on pay- 
ment of a fine, the document may be regis- 
tered. 

In Gangadara Mudali v. Sambasiva Mud- 
ali (4) a document was presented for regis- 
tration on the last day of the four months 
allowed for presentation, but the Sub- 
Registrar declined to receive it, owing to 
pressure of other work. It was presented 
the next day with an application to the 
Registrar to excuse the delay. On the 
Registrar refusing to excuse the delay, the 
Sub-Registrar refused to register the dccu- 
ment. It was held there that the order of 
the Registrar refusing to direct the Sub- 
Registrar to register the decument was a 
“refusal to register’. That was a case 
before the Madras Full Bench and they 
expressly dissented from the decision in 
Gangava v. Sayava (1). 

Similarly, there is anotherdecision in 
Kanhaya Lal v. Sardar Singh (5) which, 80 
far as it goes, is inconsistent’ with the deci- 
sion in Gangava v. Sayava (1), 

After all we have to consider whatis the 
plain meaning of the Act. Here, in ordi- 
nary language the Registrar has refused to 
register this document. The document has 
been presented to him for registration, and 
on one ground or another he has declined 


(3) 72 Ind. Cas. 118; 47 B, 290; 25 Bom. L. R. 44; 
A. I. R. 1923 Bom. 187. ' 
(4)-40 Ind. Cas. 192: 40 M. 759; 33 M. L. J. 51, ° 
(5) 29 A, 284 A. W. N. (1907) 46; 4 A. L, J. 171. 
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to doit. Whether one says he refused to 
accept it for registration or says instead he 
refused to register it, is, I think, a distinc- 
' tion without a difference, except that I 
prefer the briefer expression. The result 
is the same, viz, that the document is not 
on the register, because the Registrar has 
refused to allow itto be put there. That, 
tomy mind, is a “refusal to register,” using 
that expression in its ordinary meaning. 
And although we hava been taken through 
all the relevant sectinns of the Act, I see no 
adequate reason to cut down that ordinary 
meaning, l 

Then it was said that under s. 25 the 
Registrar has the sole discretion, In fact 
the words “in his discretion,” which appear 
in s. 20 do not appear in s. 25. But bow- 
ever that may be, there is no such qualifica- 
tion in the right of suit given bys. 77 and 
8. 16. If any such qualifying words are 
desired to be introduced, that must be done, 
I think by the Legislature. 

Further, there appears to me to be some 
practical difficulty in stating: when this 
‘alleged process of “accepting for registra- 
tion” as distinct from refusing to register, 
begins and when it ends. According to 
Counsel for the Crown, the period begins 
when you present adocument for registra- 
tion and it ends when the parties who 
have to admit execution appear at the 
registry office under s. 34. On the other 
hand if I understood Counsel's arguments 
correctly, as soon as the parties do appear 
before the Sub-Registrar, the pericd of 
acceptance of registration is at an end, and 
the subsequent acts of theRegistering O ficer 
jn regard to the recording of admission 
and so on, form part ofa different process 
altogether. In that view no suit lies under 
s. 77 up tothe time when the parties ap- 
pear, but it does not lie after they have 
appeared. With all respect these to my 
mind are fanciful distinctions which have 
been drawn from the Act merely because the 
draftsman has been unfortunate enough to 
use different expressions in different- parts 
of the Act, thereby allowing an . argument 
that he meant one thing in one place, and 
something different in another, In the pre- 
sent case Lam satisfied that that argument 


is incorrect, and that a suit will lie under 


B: 77. 

1 would, therefore, reverse the order of 
the learned Judge, and direct him to 
hear and determine the remaining issues ac- 
cording to law. 

. Murphy, d.—The question before us 
js whether a suit is competent under-s, 77 
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of the Indian Registration Act, where the 
Registrar has made -an order under s. 25, 
which in effect is.a refusal to excuse delay 
in presentation for sufficient cause, called 
in the Indian Registration Act “urgent 
necessity’’.or “anavoidable accident,” 

Actually. what happened was that on its 
presentation some three months beyond 
the four months allowed by the Act, the 
Sub-Registrar accepted an admission of 
execution by one of the executants and a 
penalty under s. 25, and reported the facts 
to the Registrar, and on the Registrar's 
instructions, refused to accept the docu- 
ment. There was also an appeal sgainst 
the Sub-Registrar’s order which was treat- 
ed in a similar way by the Registrar. 

The lower Court has held, on the 
strength of Gangava v. Sayava (1), that 
there is a clear distinction ‘between the act 
of “refusal to accept for registration” and 
“refusel to register,” and that in the for- 
mer case the order does not come within 
s.76 of the Act, and that in consequence 
no suit can be brought under s, 77. 

The ruling in this case does make the 
distinction in question between “accepting 
for registration,” and “refusing to register,” 
and the argument against the applicant's 
case,as put before us in appeal, is based 
on this ruling. As against it we have been 
referred to Fatehchand Anandram v. Umaji 
(3), Kanhaya Lal v. Sardar Singh (5), Gan- 
gadara Mudali v. Sambasiva Mudali (4), and 
Hussein Abdul Rehman v. Lakhmichand 
Khetsey (2), where the ruling in Gangava 
v. Sayava (1) has been distinguished, and 
its authority has been doubted..- 

It seems to me that it is not possible, on 
the construction of the relevant sections 
of this Act, really to draw a sharp distinc- 
tion between “refusal to accept for regis- 
tration” and “a refusal to register.” It.is 
not clear at what stage of the process. of 
registration suchja distinction can be drawn, 
and I think that im fact the expressions 
“refusing to accept for registration” and 
“refusing to register” were not really in- 
tended to distinguish the orders in such a 
way as to exclude the remedy being had 
recourse toin the one case, where it is avail- 
able in the other, which would be the result 
if we accepted these distinctions, and to ex- 
clude the former cases from the class men- 
tion in s. 76 (a) which refers to the original 
refusal to register by the Registrar ag 
against the exercise of his appellate powers 
under s. 76 (b). 7 

I think, therefore, that the learned Sub- 


ordinate Judge's view as to this point-ig 


654 
not correct, and that a suit can be brought 


to challenge the order made by the Regis- 
trar under s. 74. I agree, therefore, in the 


order proposed by the learned Chief Jus-- 


tice. 

Per Curiam.—Appeal allowed. Dec- 
ree set aside. Hold on the- preliminary 
issues that this suit lies under s. 77 of the 
Indian Registration Act. Remand to hear 
and determine the remaining issues. De- 
fendant to pay the plaintiff's costs of the 
hearing of the preliminary issues and of 
this appeal. À 

A, _ Appeal allowed, 


BOMBAY HIGH COURT. 
CIVIL APPLICATION No, 615 oF 1928. 
February 11, 1929. 

Present :—Mr, Justice Baker. 
MONJLRAM INDRACHANDRA— 
APPLICANT 
versus 
MANEKLAL MANSUKHBHAISETH 

——OPPONENT. 

Civil Procedure Code’ (Act V of 1908), s. 107, 
O.XLI,r. 20—Appellate Court—Addition of parties 
—Person not party te original suit, whether can be 
impleaded as party in appeal. 

An Appellate Court has no power to add a person 
who was not a party tothe original suit as a party 
to the appeal either under O. XLI, r. 20, Civil 
oa Code, or under s. 107 of the Code. [p. 655 
col. 1. 

Shiam Lal Jeti Prasad v. Dhanpat Rai (3) 
Pahikauri Raut v. Ram Khilawan (4) and Haliman, 
v. Nur Muhamad Khan (6), followed. 

Baluswami Aiyar v. Lakshman Aiyar (5), 
guished. 

Srimatt Hemingini Debt v. Haridas Banerjee (1) 
and Gyanananda Asram v. Kristo Chandra Mukerji 
(2), not followed. , as 

Mr. H. C. Coyajee, (with him Messrs, 
Lalkhia & Co}, for the Applicant. 

Mr. G. N. Thakor, . (with him Messrs, 
Madhavji & Co.), for the Opponent. | 

JUDGMENT.—The facts of this ap- 
plication are a little unusual. It is an 
application by the Firm of Monjiram In- 


distin- 


drachandra at Oalcutta to be added as res-’ 


pondents in First Appeal No. 514 of 1927 
from the decree of the First Olass Sub. 
ordinate Judge at Ahmedabad. The firm 
is nota party to the original suit. The facts 
are.that the applicant Firm Monjiram In- 
drachandra obtained a decree in the Oalcut- 
ta High Court for a large sum against the 
respondent in the appeal, Nagarsheth K, 
Manibhai. The decree was transferred for 


execution to Ahmedabad, and while pro-. 
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ceedings in execution were going on, the 
Court ordered certain property to be attaeh- 
ed, but afew days prior to the attach- 
ment the respondent sold the property to 
the appellant, Sheth Maneklal. For certain 
reasons which [ need not go into now, 
there was delay in registering the sale- - 
deed, and ultimately the Registrar refus- 
ed to register it. Thereupon the vendee 
Sheth Maneklal brought Suit No, 44 of 
1927 in the Court of the First Olass Sub- 
ordinate Judge at Ahmedabad against the 
vendor Nagarsheth under s. 77 of the Indian 
Registration Act for a decree directing 
the document to be registered. This suit 
was dismissed by the First Olass Sub- 
ordinate Judge. The defendant did not 
appear. The plaintiff appealed to this 
Court, First Appeal No. 514 of 1927, and 
the firm Monjiram, who are creditors of. 
the respondent, apply to be added as res-' 
pondents to the appeal on the ground that 
the transaction between their judgment- 
debtors Nagarsheth and the plaintiff-ap- 
pellant Maneklal is collusive and intend- 
ed to prevent them from realising the 
amount of their decree. Under O, XLI,r. 
20, of the Oode of Oivil Procedure, the Ap- 
pellate Court has power to add as respond- 
ent to the appeal any person who was a party 
to the suit in the Court from whose decree 
the appeal is preferred and who has not 
been made a party to the appeal and is 
interested in the result ofthe appeal. It 
is obvious that the present applicants not 
having been parties to the suit in the 
present case, do not fulfil this conditioa, 
but the learned Counsel for theapplicants | 
has referred to s. 107 of the Oivil Pro- 
cedure Oode as giving this Oourt juris- 
diction to add his clients as parties even 
though they maynot have been parties in 
the original suit, Section 107, cl. (2) says: 
‘Subject as aforesaid, the Appellate Court | 
shall have the same powers and shall per- 
form as nearly as may be thesame duties 
as are conferred and imposed by this 
Codeon Oourts of original jurisdiction in 
respect of suits instituted therein.” And 
it is argued that under this provision the 
Court has powerto add as a raspondent | 
in the appeal a person who was not a 
party to the original suit. He has referred 
to thecase in Srimati Hemingini. Debi © 
v, Haridas Banrejee (1) in which ona pro- 
bate matter a party was added, and the 
Court held that both under s. 107 of the | 
Code of Oivil Procedure, 1908, and under h 


(1) 46 Ind. Cas, 398; 3 P. L. J. 409; (1918) Pat, 276. 
oP. L, W. 216. 
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persona who were not parties in the first 
Court and reference is made to : Gyana- 
nanda Asramv. Kristo Chandra Mukerji 
(2). There is direct authority to the contra- 
ry inShiam Lal Jott Prasad v. Dhanpat 
Ra (3) which lays down that under O. XLI, 
r..20 of the QOode of Civil Procedure the 


Appellate Court has power to implead in. 
the appeal, person who was a party to the’, 


suit but who has not been madea party to 
the appeal but under that rule a Court 
has no power to implead a person who was 


no party to the original suit at all, That” 


case follows Pashkauri Rautv. Ram Khila- 
wan (4). Thera isa reference in the judge 
ment tos. 107 of the Oode of Oivil Proce- 
dure but the Court held that .gives an 
Appellate Court the same powers general- 
ly speaking, as the trial Court: The learned 
Counsel: for the applicants has referred in 
his reply to Baluswami Aiyar v. Lakshman 
Atyar (5) in which it was held that even 


if O. XLI,:r. 20 does not apply, O. I,- 


r 10, also applies to appeals by force of 
s. 107 of the Oode of Civil Procedure. It 
is to be noticed, however, that the party. 
so added had been a party to the original 
suit but as hewasa pro forma defendant 
it seems to have been argued that he was 
not a person interested within the mean- 
ing of O. XLIr. 20, The view ofthe High 
Courts, therefore, appears to differ as to 
whether a person who wasnot a party to 
the original suit can be added as a res- 
pondent in the appeal. The Lahore High 


Court has followed the same view as the 
In Haliman v. 


. Allahabad High Oourt. 
Nur Mohammad Khan (6)it was held that 
an Appellate Court has power to impiead 
only such persons as were parties in the 
trial Court and were not made parties 
to the appeal but not those who were 
complete strangers tothe suit. 
be disposed to holdthat as s. 107 of the 
Civil Procedure Cade is expressly subject 
to such conditions and limitations as may 
be prescribed it must be-subject to O. XLI, 
- r. 20 and, therefore, in order to enable a 
party tobe added in appeal it is necessary 
that he should ; satisfy 
of XLI, r. 20, ' 4. e, 


(2) 8 C. W. N. 404. | 7 

(3) 88 Ind. Cas, 493; 47 A. 853; L. R. 6 A, 386 Oiv.; 
23 A. L. d. 757; A. X R. 1928 All. 768. ; 

(4) 25 Ind. Cas. 25: 37 A. 57; 12 A. L. J. 1277. 

(5) 63 Ind. Cas. 374; 44 M. 605 at p. 608; 13 L. W, 
Aad a M. L. T. 306; (1921) M. W: N. 316; 41 M. L. 


J. 129, < ea 
(6) 73 Ind. Cas. 136; A, I, R..1923 Lah, 490, ~ e 
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I should. 


the : conditions: 
he should be 
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a party tothe suit in the Court from 
whose decree the appeal is prefer- 
red and should be interested in the 
result of the appeal. It appears to me 
that very great complications would arise 
if third parties were added in appeals, 
as they would necessarily, in a large number 
of cases, raise points of fact. which have 
never: been considered by the Court below. 
Assuming, however, that although the 


applicants do not fulfil the conditions 


prescribed by O. XLI,r. 20, as they were 
not parties to the suit, it would beopen 


. to this Court to add them in second appeal, 


on the merits Ido not think this is a 
ease'in which they should be so added. 
The suit from which the appeal is preferred 
is merely a suit to enforce registration of 
a document which has been passed by-the 
respondent to the appellant in the appeal. 
There is no provision under the Indian 
Registration Act by which a third party 
cad intervene, and prevent a. document 
passed by one person to another being 
registered. The applicant firm is not a 
the transaction between the 
appellant and the respondent, nor can the 
mere fact of registration make the document 
operative as against the applicant firm if 
he succeeds in showing in a suit or 
otherwise that it is a collusive transaction 
entered into with a view to prevent him 
obtaining satisfaction of his decree. At 
the present stage we do not know anything 


about the merits of the case. On behalf - 


of the appellant in this case it is contended 
that: thesale-deed was passed in consequence 
of an. equitable mortgage which had been 
created by the respondent in. favour of the 
appellant on the property attached in 
pursuance of the Oalcutta High Court's 
decree, this equitable mortgage being 
prior to the decree obtained by-the appli- 
cants inthis miscellaneous application. 
That, however, is a question to be determined 
elsewhere. It has been argued by the 
learned Counsel for the .applicant that 
nobody is prejudiced by his being added, 
and that inasmuch as the respondent did not 


appear in the first Court, where the suit: 


was dismissed on a point of law he will 
not appear to contest the appeal, and it 
is possible thut the decree of the lower 


` Court may be reversed, there being no 
opposition by the respondent. There might 


be more: in this argument if the appeal 


' turned on a question of fact. It, however, 


turns on a question of law, and Lam not 
prepared -to suppose that a decision on 
a question of law would be upset, if it 


re 
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were correct, because there was no support 
to the judgment of the lower Oourt on 
behalf of the respondent. it is open to 


‘the applicant to bring a suit fora daclara- - 
tion that this sale deed cannot affectany | 


interest in the property which he may 
have. At present he is only in the position 
of an attaching creditor, and cannot be 
said to have any interest in the property. 
And apart from this, it has been stated 
by the learned Counsel for the applicant 
that there is at the present time a suit 
pending on the Original Side of this 
High Oourt based on the equitable 
mortgage brought by the appellant in 
this appeal against the respondent to 
which the firm of the applicant is made 
a party, and in this suit no doubt the 
applicant will have the opportunity ofsaying 
again anything against the validity and 
genuineness of this equitable mortgage 
that he may have to say. 

A technical point has been raised that 
the application has been made by a person 
who does not hold a power-of-attorney 
from the applicant. But I need not con- 
sider this. As a matter of factthere are 
two affidavits both of which apply for the 
addition of the firm as a respondent, but 
though they contain a prayer for this 
addition, they are really only affidavits, 
and the application is presented by the 
solicitors. But on the merits and on the law 
I-am .of cpinion that this is not an 
application which should be granted, first 
because I do not think that under O. XLI, 
r. 20, Civil Procedure Code, which must 
be held to govern s. 107, following the 
rulings of the Allahabad and Lahore High 
Courte, that the applicants who were not 
parties to the original suit, can beadded 
as respondents. And it is also open to 
doubt, although I do not wish to decide 
that question, which is a question for 
argument, whether they have an interest 
in the result of the appeal, and on the 
merits I do not think that in a case of 
this character, which is merelya suit for 
compelling the registration of a cartain 
document, if is open to third parties to 
come in and say thatthe document should 
not be registered. 

For these reasons I discharge the Rule with 
- gosts, 


A. Rule discharged, 
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BOMBAY HIGH COURT. 
Sxecono Orvin App#au No. 300 oF 1927. 
January 23, 1929. l 
Present:—— Mr Justice Baker. 
RAYEGAVDA HANMANTRAYA— 
— DEFENDAN T—APPELLANT 


VETSUS 
RAMLINGAPPA SHIDGAVDAPPA— 
PLAINTIFES—- RESPONDENTS. 

Limitation Act (IX of 1908), s. 28, Sch. I, Art. 141 
—Alienation by Hindu widow—Suit by sume rever- 
sioners to recover possession of their share from 
alienee—Other reversioners impleaded as defendants 
claiming their share after 12 years from widow's 
death—Claim of defendant reversioners, whether 
barred. 

The plaintiff,as purchaser of the rights of three 
out of five reversioners of a deceased Hindu, sued 
to recover possession of three fifths share by parti- 
tion from a person to whom the deceased's widow 
had alienated the properties. The other two rever- 
sioners, who were impleaded as defendants support- 
ed the plaintiff's allegation that the sale was not 
for legal necessity and was, therefore, void and 
prayed that the remaining two-fifths may be 
delivered over to them; but when these defendants 
preferred their claim more than twelve years had 
elapsed from the death of the widow : 

Held, that inasmuch as the suit was one for 
partition and had been instituted before it was 
time barred, the claim of the defendant reversioners 
to recover their two-fifths share as reversioners was 
not barred by limitation. [p. 658, col. 2.] 

Narsinha Krishnaji v. Vaman Vankatesh Deshpande 
(1), followed. 

Nagendra Bala Debya v. Tarapuda Acharjee (2), 
referred to. 

Valliappa Chetty v. Subramanian Chetty (3), 
Sakharam Gopal Page v. Trimbakrao Ramchandra 
(4) and Budesab v Hanmanta (5), distinguished. 

Second appeal from the decision of the 
District Judge at Bijapur, in Appeal No. 
45 of 1925, confirming the decree passed 
by the Subordinate Judge at Bijapur, 
in Oivil Suit No. 201 of 1923. 


Mr. R A. Jahagirdar, forthe Appellants. 
Mr. H. B. Gumaste, for the Respondents. 


JUDGMENT.—The facts of this case 
are that the plaintiff as purchaser of the 
rights of three. out of the five reversioners 
of Amagowda sued to recover possession 
of his three-fifths share by partition from 
defendant No. 6 who was an alienee from 
Mahalingawa, the widow of Amagowda, and 
defendants Nos. 5 and 7 who are the re- 
versioners as regards the remaining two- 
fifths share were added. The defendant 
No 6 pleaded legal necessity for the sale. 
That was found against him. It was also 
found that he and not defendants Nos, 
5 and 7 were in possession, of the plaint 
property, and the first Court passed a decree 
in plaintiff's favour for possession by parti- 
tion of his three fifths share, Defendants 
Nos.5 and7 asked in their written state- 
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ment that they might be given their two-. 
thirds share in-the property. It was held. 


their share was two-fifthe, but their claim. 


was ‘rejected onthe ground that it was, 
preferred for the first time more than twelve. 


years.from the death of the widow Maha- 


lingawa, and, therefore, it was barred under. 


Art.. 141 of the Indian Limitation Act. 


Defendant No. 6. did not appeal, and we are. 
not concerned. with.the question of legal . 


necessity. Defendants Nos. 5 and 7appealed, 


and the District Judge held that as ‘defend-. 


ants Nos. 5 and 7. were reversioners and not 


co-parceners, they must sue for possession.’ 


within twelveyearsof the widow's death and 
that their claim was put forward in their 
written statement and that statement was 
filed more than. twelve years later, and that 
theclaim for partition was, therefore, barred. 


The defendants’ Nos. 5 and 7. make this. 
second appeal. The learned Pleader for. 


the appellants has relied on the case in 
Narsinha Krishnajt. v. Vaman. Vankatesh 
Deshpande (1), 
directly in, issue; In that case certain 
watan lands belonging jointly. to -two 
brothers were let- under a perpetual lease. 
After the death of. the last owner his re- 
presentatives brought asuitfor the recovery 
of the lands let by him. The suit was 


-against the heirs of thé mortgagee of the. 


lessee, the heirs of the lessees, and defend- 


ants Nos. 4 and 5 as the heirs of one of the. 


two brothers to whom the property - be- 


longed. Defendants Nos 4and 5 did not. 


contest the plaintiffs’ claim. The plaint- 
ifs in this case were the representatives 
of one of two joint owners having a half 
share -in the property, and ‘the .. defend- 
ants Nos. 4 and 5 were the heirs of the 
other joint owner. The first Court allowed. 


the plaintiffs’ claim to the extent of their. 


share, viz., a meisty, on the ground that 
their claim to this extent was not time- 
barred. Against this decree both the 
` plaintiffs and defendants Nos. 4 and 5 
appealed, the latter of whom .in appeal 
claimed. their share, viz., the other moiety,. 
which. was awarded to them. . The heirs 
of the mortgagee appéaled contending that 
. the claim. of defendants Nos.4 and 5 was 
time-barred. The High Court” held . that 
the claim of defendants Nos. 4. and 5, 
which: was put forward for the first time 
in appeal, was within time because they 
being parties to the suit instituted within. 
the twelve years during which their -right 
to share in the. watan property could be 


i 4 tad, Oa, 29; sB. a1; 11 Bom. L, R; Lie, « 
42 
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in which this point was. 


O, LJ. 286; 5 M. LT. 9) 
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matter in. controversy. so. far. as: regards 
the rights and interests of. the parties 
actually before it by. the institution: of the 
suit, and it was further held that a party 
transferred from the side . of the defend-. 


` antto the side of the. plaintiff was. nob a 
new plaintiff to whom the provisions .of.. 


8.22 of thé Indian Limitation ‘Act would. 
apply, following Nagendra Bala .Debya 
v. Tarapada Acharjee (2). This case, which 


‘does not .appear to have been quoted before. 


the: lower - Appellate Court, is directly i in 
point in the present case, The matter is dis- 
cussed at page 99* in the judgment of Scott,. 
O. J. in NarasinhaKrishnajt v, VamanVanka- 
tesh Deshpande (1). It is pointed out that 


. time began to run from the death of Venkat- 
raoin 1893, and the 4th and 5th defendants. - 
were.upon the record: ofthe suit.as de-. 

fendants at the date of its- 
was held that though s. 28 of the Indian. 


‘institution... Ib 


Limitation Act. would operate to-extinguish 


the right ‘of a person’. who . did: not Hae 


a suit within the period prescribed,.. 


.does not follow that his right t would be! 


extinguished if he’were a party to a suit 
instituted by 


(page 99*): 

“The section does not say 80, and we- do 
not think that we ought to construe it as 
implying that this would be the case.. Here. 
the defendants were parties to the suit 
instituted. within twelve: years in which 
their rights to ashare in this watan property 
could .be effectually determined as’ against 
the defendants Nos. 1 to 3, and the Court. 


| must deal with the matter in controversy Bo. 


far as regards the rights and interests of the 


‘parties actually. brought before it by the: 


institution of the suit: see s. 31 of the Civil 
Procedure Oode of 1882. and O. I, r, 9 of the 
Code of 1908. There can beno doubt that 
if the defendants had been plaintiffs. in 
the first instance nosuchargument as we 
have been discussing could: have been put 
forward. But it appears from the judg- 


ment of the learned Judge of the. Appellat 6 


Court that he, for.the purposes of the suit, 


another within the pres-: 
cribéd period in which his right to the 
property | could be effectually determined 


treated them as co-plaintifis although ‘he | 


did not amend the record by placing them 
among the plaintiffs and striking. them ous 


- from among the defendants,” 


The High Court, then, following the case 
of Nagendra Bala Debya v. Tarapada. 
(2) 4 Ind. Oas. 369; oie 1065; 13 0. W. N. 186; 8 


*Page of 34 B Ha] 
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to the side of the plaintiff from the side of 
the defendant is not a new plaintiff to 


whom the provisions of s, 22 of the Indian 


Limitation Act would apply and exercised 
their powers of amendment by putting the 
. plaint in the shape in which the Judge of 
the lower Appellate Oourt intended it to 
be atthe time he delivered his judgment. 
It is not as a matter of fact necessary in a 
partition suit thata defendant who claims 


a share in the property should be made a ’ 
. co-plaintiff. On behalf of the respondents 


it is contended that the right of the defend- 
ants is barred by twelve years’ adverse 
possession onthe part of the alienee from 
the widow as they instituted no suit within 
that period, and therefore s. 28 of the 


Indian Limitation. Act would apply, and - 


reference is made to Valiappa Chetty v, 
Subramanian Chetty (3), Sakharam Gopal 
Page v. Trimbakrao Ramchandra (4) and 
Budesab v. Hanmanta (5). So far as the case 


of Valliappa Chetty v. Subramanian Chetty © 


(3) is concerned, I am of opinion thatit has 
no application as it refers to a case in 
which one plaintiff was not represented by 
another, and he had not himself signed the 
plaint, and, therefore, there could not 
be considered to have been any present- 
ation of a plaint by him. Sakharam Gopal 
Page v. Trimbakrao Ramchandra (4) is a 
case under s. 28 of the Indian Limitation 
Act which held that where the right has 
been extinguished that. right cannot be 
pleaded as a defence in a suit brought by 
the plaintiff for a declaration thatthe -land 
could be held free of assessment, So also 
sted v. Hanmanta (5)is a case showing 
that 
twelve years by one claiming to hold land 


as its full owner notonly extinguishes the’ 


title of the true owner, but creates a title 
by negation in the occupant which he can 
actively assert, if he lost possession, against 
the true owner. But none of these cases 
expressly deal with the special and rather 
unusual point which arises in this case, 
viz., whether although a suit by the defend- 
ants Nos. 5 and 7 themselves to recover 


possession of their two-fifths share in, 


the land in dispute from the alienee from 
the widow would be barred under s. 28 of the 
Indian Limitation Act read with Art. 141 
‘as being beyond twelve years from the 
‘death.of the widow; yet when a suit is 

& 23 Ind. Gas, 431; 26M. L. J. 494; 15 M. L.,T. 


- 


~ (4) 61 Ind. Oas, 40; 23 Bom! LR, 314 at p, 324; 45 


(6) 21 B. 509, 


‘tation by another 


adverse possession for more than. 
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~ Acharjee.(2) held thata.party transferred 


brought within the proper period of limi 
Teversioner which has 
happened in the present case and the defen- 
dants are made parties to that suit and - 
in their written statement claimed posses- . 
sion of their two-fifths share such a claim 
would be barred by limitation. The case 
of Narsinha Krishnajiv. Vaman Vankatesh 
Deshpande (1) deals directly with this point 
and isa direct authority for the proposition 
that sucha claim would not be barred 
provided the suitin which that written 
statement was putin was: brought within 


‘limitation. Now it is not disputed that the 


suit of the plaintiff was within twelve years 
from the death of the widow and this 
being so and thedefendants having been 
made parties from the day of the institu- ` 
tion of the suit the fact that their writ- 
ten statement itself was put in morethan 
twelve years from the date of the death 
of the widow would not in my opinion on 
the construction of Narsinha Krishnaji v, . 
Vaman Vankatesh Deshpande (1) be barred 
by limitation.: The present is .a suit in 
which the defendants’ rignt to the property 
can be effectully determined and in all 
essentials it fulfils the condition provided 
by the remarks on page 99* of that case, 
In these circumstances as Narsinha Krish- 
naji v. Vaman Vankatesh Deshpande (1) has 
never been overruled or dissented from, I 
am bound to-follow it and to hold that 
the claim of the defendants Nos. 5 and 7 to 
recover their two-fifths share in the proper- 
ty asreversioners of the widow is not 
barred by limitation. I donot think that 
in the circumstances if is necessary that 
they should be made co-plaintifis along 
with the plaintiff as this suit, as the plaint 
shows, isa partition suit in which the 
shares of all defendants can be determined 
and awarded to them on their payment of 
the necessary Court-fea, This, however, isa 
minor matter as on the Calcutta case 
which has already been quoted their 
claim would not be barred [I refer to 
Nagendra Bala Debyav. Tarapada Acharjee 
(2)| even if this alteration were made. : 

The result will be that the decree of the 
lower Courts must be set aside and a 
decree passed entitling defendants Nos,5 
and 7 to possession of the remaining two- 
fifths share in the suit property. with 
mesne profits from defendant No. .6 who 
is in possession subject of course to the pay- 
mentof the necessary Courtfee on the 
value of the property to be determined by 
the lower Court under O. XX, r. 12, cl. (2), 

*Page of äs Bi, [kd] 3 Bf ees 
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Civil Procedure Code together with costs . 


in this Court and in ‘the lower Appellate 
Court to be paid by defendant No. 6. 
A Decree set aside, 


sekar cere mc ate 


a 


BOMBAY HIGH COURT. 
Szconp OCivin APPRAL No, 208 or 1927, 
January 24, 1999, l 
Present:— Mr, Justice Baker. - 
BAPU SHIVAJI NAIK AND OTHERS 
DEFeNDANTS—APPELLANTS 


Versus ` 

KASHIRAM HANMANTRAO GHAG— 

PLAINTIFr— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 55 (2)— 
Vendor and: purchaser—Covenant for title and quiet 
enjoyment—Breach—Subsequent transferee, whether 
entitled to sue for damages—Cause of action, when 
arises—Limitation Act (IX of 1908), Sch. I, Arts. 97, 
116—Damages, measure of, 

In 1901, A sold a one anna share in a khoti takshim 
to B for Rs. 1,500 with a covenant for title and 
quiet enjoyment. Possession was not, however, 
given to B. In 1915, B sold this share to C for 
Rs. 950 with a condition exempting B from respon- 
sibility for defect in title and dispossession by stran- 
gers. C filed a suit against A for recovery of possession 
of this one anna share and obtained a decree but was 
resisted by others when he went to take possession, 
It was decided on September 25, 1922, that A was 
entitled only to a six pies share, On January 8, 
1925, C sued A to recover possession of six pies 
share inthe khoti or in the alternative to’ recover 
damages : 

Held, (1) that C, as a subsequent transferee was 
entitled to take the benefit of the covenant imposed 
by s. 55 (2) of the Transfer of Property Act and sue 
ay La for breach of the covenant; [p. 662, 
ol. 1. . l 

(2) that since the suit was instituted .within three 
years from September 25, 1922, it was immaterial 


whether it was governed by Art 97 or Art. 116 of 


tabs Limitation Act and the suit was not barred : 

(3) that C was entitled to recover Rs. 750 and 
not merely Rs. 475, as damages, [p. 662, col, 2.] 

Second appeal from a decision of the 
District Judge, at Ratnagiri, in Appeal 
No. 84 of 1926, varying the decree passed 
by the Subordinate Judge, at Devrukh, in 
Civil Suit No.7 of 1925, .: 


FAOTS.—Krishnaji was the proprietor- 
of a four annas share in a khott. He had 
a grandson Shivaji, and Shivaji’s branch 
represented by Bapu, Baji and Ragho, 
inherited a one anna share in the khoti 
rights. The lattor sold that one anna: share 
to the Ketkara for Rs. 1,500 on August 25 
1904, with a covenant for warranty of title ~ 
and quiet possession. The Ket'sars sold 
this share to Kashiram, the plaintiff, for 
Re, 950 on February 15,1915, In she sales 
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dead passed by the Ketkars however, it was 
expressly stated that if there was any 
obstruction onithe part of strangers the 


executants were .not responsible for it. 
Possession of the one anna share was given 


' neither tothe Ketkars nor to Kashiram. 


Kashiram sued the members of Shivaji’s 
branch for possession and obtained a decree. 
The other branches of the family claimed 
a share in this one anna share and it was 
heldon 25th September, 1922, that the 
plaintiff got’ only a six pies share which 
belonged to Shivaji’s branch. On the 8th 


. January, 1925, Kashiram sued - the descend- 


ants of Shivaji to recover possession of a 
six pies share or inthe alternative for 
damages, The trial Court awarded Rs. 475 
as damages, buf on appeal the decree was 
varied by giving Rs. 750 as damages. The 
defendants appealed. ` 
‘ Mr.G. N.Thakor (with him Mesers. Y. V, 
Dizitand G. B. Chitale), for the Appellants, 
Messrs, k. W..Desat and A, G. Desai, for 


the Respondent. 


JUDGMENT.—[After stating the facts.] 
The position is that the plaintiff having been 
awarded possession by this Court of the 
one anna share which he purchased from the 
defendants as representatives of the branch 
of Shivajee and having discovered that the 
actual share owned by these defendants 
out of the one anna is only three pies 
although he sueceeded in establishing his 


“title to six pies out of that now seeks to 


recover either the remaining one-half i. e., 
six pies of this takshim or damagés in 
default. The first Court has held that actual 
possession cannot be given, as it is with 
other persons who. have. successfully assert- 
ed it against the defendants and the plaintiff 
and there is no appeal on that point, We 
are, therefore, only concerned whether the 
present suit for damages will lie and if 
so to what amount of damagesijis the plaint- 
iff entitled. The learned Oounsel for the 
appellant has argued that no such suit as 
that brought by the plaintiff will lie 


_ gecondly, that the suitis barred by limita- 


tion, and, thirdly, that the damages have 
been incorrectly caiculated by the lower. 
Appellate Court. So far as damages are 
concerned it is argued that’ under the docu- 


-ments on which the plaintiff bases his title 


he is not entitled to damages, there is no 
privity of contract between the. plaintiff 
and the defendants who are the original 
vendors-~the contract was between the 
plaintiff and Ketkars who were the firat 


“purchasers, Under the sale-deed passed 
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by the. Ketkars to the plaintiff no right to 
damages is transferred nor could any such 
` transfer: be made undér the Transfer. of 
Property Act. Secondly, the plaintiff had 
purported to buy property of which his ven- 
dors were notin possession to his knowledge. 
He had absolved his vendors from any 
liability for anything done by strangers 
like the defendants, 
knowledge had already occurred for no 
possession had been. given by the defend- 
ants to the Ketkars. The Ketkars were 
not in possession themselves : and could 
not transfer any possession to the plaintif, 
The only right that existed in the Ketkars 
at the time of the transfer to plaintiff eleven 
years after the -original sale-deed during 
which time from their own documents 
_they received no profits of the. pro- 
| perty. was a right to sue which could 
not: be transferred under the Transfer of 
Property Act. Itis further contended that 
he cannot take the assistance of s. 55, cl. -(2) 
of the Transfer of Property Act, being a 
person who had bought after the breach 
with the knowledge ofits having taken place 
and hence he gets no rights againstthe 
original vendor. : The Ketkars themeelves 
did not sue the defendants and they did 


not and could not have assigned such a. 
right to the plaintiff. Next it is contended. 
right to sue. 


that if the plaintiff has a 
whatever article of the Indian Limitation 
Act is applicable that right is barred. 
The covenant wasbroken as long ago as 
1904, and the present suit is brought in 1925. 
The plaintiff cannot place -himself in a 
better position than his vendors, the Ketkars 
“would be.: The view of the first Court that 
it is a continuing cause of action has not 
been approved of by the lower Appellate 
Court. It is contended that the cause of 
action is the failure to give possession to 
Ketkar in 1904, and as Art. $7 of the Indian 
Limitation. Act will apply the suit is long 
agotime-barred,and any subsequent proceed- 
ings taken by ‘the plaintiff are of no avail, 


And lastly on the question of the amount- 
of damages it is arguedtbat the plaintiff. 


can only claim the damages which 
. he has actually sustained and ashe only 
paid --Rs. 950 to Ketker, the measure of 
‘damages by > reason of his failure to 
‘obtain possession of one-half of the pro- 
perty. purporting to be conveyed cannot 
exceed half of Rs, 950 as found by thé first 
_. Oourt. 
“contended that the agruments of the appel- 
lants are based. on a misappreciation of the 


-roal - “basis of the present suit. “This: ismot ` 
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` plaintiff's vendors, the. Ketkar. 
. that Ketkar could havesued the defendants. 


The breach. to his. 


-dated March. 8, 


title,~ 


On behalf of the respondent it is. 
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a suit for possession based on the fact that 
the defendants failed to give possession to 
It may be 


for damages for -failure to give possession 


but so far as plaintiff is concerned bis right- - 


to possession has been finally determined 
by the High Court litigation, which ended 
in Second Appeal No. 839 of 1918. The 
basis of the present suit is that the defend- 
ants purported to transfer a one:arna 
share in the family property consisting of 
a khoti takshimto Ketkar who transferred 
it to the plaintiff. The plaintiff's right to 
possession of this one-anna share from the 
defendants has been finally declared by 


‘this Court in the judgment in Second 


Appeal No. 839 of 1918. That judgment is 
1920. But when the plaint- 
iff was put in- possession or went. to take 
possession, it was discovered that the 
defendants had not, as a matter of fact, the 
one- anna share which they purported to con- 
vey. The one-anna share was owned jointly 
by the four branches of Dolat, Shivaji, 
Daji and Vithoji, each possessing three 
pies so that all that the defendants ‘had the 
‘power to transfer was their three pies. 


“Hence there is a failure of. the title which 


they purported toconvey, and the: plaintiff 
is-entitled to damages by reason of this 
„defect in their title, and as it so happens 
thatin.this presentcase by reasons which - 
need not be given in detail here, but 
‘owing to the adverse -posséssion enjoyed 
against one of the sharers, the defendants 
‘had a title to six pies, 7, e., one-half, in 
‘respect of the other half of the” one-anna 
‘share which they actually had mortgaged 
and sold as belonging to them they have no 
and therefore they are. liable. 
o ` their vendees in damages by 
creason of their failure - from: ` their 
contract. The present, itis argued, is not 
a case in which the vendor warrants pos- 
-session to be handed over to the vendee 
and in which damages are to be claimed 
for failure to hand over possession, but a 
casein which after.possession, is handed 
-over it is discovered that the vendor has ‘not 
got the title which he professes himself to 
have. Now,so far as regards the right of 
the plaintiff to the possession of one- 
-anna share from the defendants is concern- 
ed, I am of opinion that he is concluded by 
‘the judgment i in Second Appeal No. 839 of - 
1918 IJtis not necessary to -go.into the 
detailsof that judgment, but. the decree 
.was that the plaintiff is entitled to recover 
. possession of the one-anna takshim aaa 


~ 
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as being in.the possession-of the defendants | 
who were the same asin the present cass, | 


the takshim being decided to bs. ths 


ancestral one-anng and not, the takshim 


which had been purchasei from Baloji: 


.. Under s. 55, el. (2) of tho- Transfer of. Pro- 


perty Act the seller shall bs deemed to 
contract with the buyer that the intarest 


_ which the seller professes to transfer to the, 


buyer subsists and that he has power to 
transfer. the same, andthe benefit of, tha 


' contract mentioned ` in this rule shall ba 
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in possession thereatter, C then brought a 
suit against A and B, got a decree, and 
obtained possession thereof ia execution, 


Thereupon the plaintiffs brought that. suit 


to recover the am unt which they had paid. 


tothe original vendor on thé ground 


failed, and they were - deprived 


that the the sale . 


xf the 


consideration for 


. possession of the property. It was held that 


annexed toand shall go with the interest of - 
the transferee.as such,and may be enforced . 


by every person in whom that interest is for 
the whole or any part thereof- from time to 


. time vested. , Now, so far as the present 


case ig concerned Ketkars may bestruck out 
altogether... The Ketkars 


sucha suit would lie, and that the cause 
of action arose not on the date of the sale but 


_onthe date of dispossession, It was contend- 


edthat as there was no express covenant for 
title and as the plaintiffs took with full know- 


.ledge of the infirmities of title, the principle 


have never 


had any possession, nor, for ‘reasons best ` 


known to themselves, have they -over ‘taken 
“any steps to euforce their claim. as against 
the _present. defendants.. But, so far as 
regards the plaintiff, I cannot in spito of 
the arguments of .the learned Oounsel. for 
the appellants,.ses any raason why he 


- Bhould not be-entitled to. take advantage 
cl.. (2), of -tbe Transfer. of- 


55, 
Act on. account . of the 
-breach of warranty by the defendants. 
“Ib must bé supposed that when defendants 


- purported first to mortgage and then to sell 


the one anna share in the khoti takshim of 
the village, they contracted with the buyer 
that ‘that one-anna- takshim belonged - to 
them exclusively, and that they had power 
to transfer it, and although the Ketkats 
themselves may not have endeavoured .to 
enforces the contract, I can see no reason 
why the subsequent transferee from the 
Ketkara should not take 
enforce this contract, “The learned Pleader 
for the respondant has referred to the case 


“in Arunachala Aiyar-v. Ramasami Aiyar 


(1) and Subbaraya Reddiar v, Rajagopala 


` “Reddiar (2). 1h one of these cases Art. 116 


‘of the Indian Limitation “Act was applied, 


'. „and in another Art. 97. That is a matter 
- which doss not make very much difference 


‘in the present case, as will be shown here- 


. after when I coms to the question of 
. limitation. The case-of Subbaraya Reddiar 


v. Rajagopala Reddiar (2}isa case in point 
for several.reasons. In that case A, who 


“had a title to immoveable property. voidable 


. at the option ‘of C, sold it to B, and pat B 


(1) 25 Ind. Oas. 618; 38M. 1171;1 L, W. 849; 27 M. 
L. J. 517; 16 M. L. T. 397. 

~. (2) 23 Ind. Oas. 570; 38 M. 887; 15. M, 
(1914) M. W. N. 376. 7 igi 


r 


Me Mh 


measures’. to 


‘thse 


of caveat emptor applied, and there was ne 
cause of action. Some portion of that 
argument has bean raised in the present 
appeal as I have already said, i e., that the. 
plaintiff who was himself a member of the 
same family as the defendants: was aware 
that the defendants were not the full 
owners of the one-antia share, and was, at 
‘any rate, aware that-.no possession had been 
given.or.could bsaigiven to Ketkars and 
conséquently to himself, the reason pre- 
sumably being that the other branches 
were in possession of the remaining nine 
pies. but it was held in that case that in 
India there isastatutory guarantee for good 
title unless the same is excluded by the 
contract of parties, and that the question of 
the knowledge of the purchaser does not 
affect the right to be indemnified under 
the Indian Statute Law: This case has been 
raferred to and followed both in Ganappa 
Putta: Hegde v. Hammad Saiba- (3) and’ 
Mulianmal Jayaram v. Budhumal Keval- 
chand (4) ia both of which cases Art..116 
of the Indian{Limitation Act was applied. 
Whatever.may baths position’ of Ketkars, ` 
the plaintif. has been declared entitled to 
the possession of the one-anna in suit, 
and having been unable to get possession 
of that by- reason of: the infirmity of 
the title-of the original vendor, will be 
entitled: to recover not in - this case the 
purchase money, but damages in lieu of 
‘possession uader the covenant under s, 55, 
cl. (2) of the Transfer of Property Act and’ 
Tuling in Subbaraya Reddiar vy ` 
Rajagopala Reddiar (2). As to the question 


‘of limitation it has basa, contended’ by the ` 


« . 
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learned: Counsel for tha appellants that - 
limitation bagan to run -when the coven- 
aut was frat. broken, 2, ¢., when possession . - 


(3) 89 Ind. Oas. 59; 49 B. 596; 97 Bom. L. R. 637: 
A. I, R. 1925 Bom. 440. ae 
(4) 61 Ind. Oas. 70; 45 B. 955; 23 Bom. L. R. 325, 
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Was not handed over to the Ketkars as it 
Should have been immediately on the 
Gxecution of the sale-deed by the defendants 
to them in 1904, The present case, how- 
ever, is not a suit for possession. The suit in 
which the plaintiff sought possession. was 
the suit of 1917, which ended in this 
Court in 1920, and in a case like- tke 
present the cause of action will, under the 
ruling I have already quoted, Subbaraya 
Reddiar-v. Rajagopala Reddiar (2) arise 
when the imperfection ofthe defendants’ 
title is first declared. It was only sub- 
sequent to the plaintiff getting a decree in 
his favour in this Court and going’ to take 
possession that the other co-sharers came 
forward and resisted, and there were mis- 
cellaneous proceeedings which ended in 
Er. 43, which is an order in the mis- 
cellaneous proceedings declaring that 
the other shares were entitled to three 
. pieg each out of the one-anna given 
intothe opponent's possession, the opponent 
being the plaintiffin the present case, The 
date of that order is September 25, - 1922. 
Whether Art. 97 applies or whether Art. 116 
applies is of very minor importance as the 
suit was brought within three years of the 
date of that order. 
January 8, 1925. Both the learned Oounsel 
for -the appellants and the learned 
Pleader for the respondent agree that the 
ease is governed by Art. 97 of the Indian 
Limitation Act, which applies toa suit for 
money paid upon an existing consideration 
which afterwards fails, the period running 
from the date of the failure, and in this 
case the date of the failure must be taken 
to be when the plaintiff was dispossessed 
of the one-anna share except so far as 
regards the three pies share which remain- 
ed with theoriginal vendors, the present 
defendants. The suit being brought very 
shortly after this, if is not necessary to 
consider whether Art. 116 would apply, 
which gives a longer period. The suit is, 
therefore, not barred by limitation. 

The sole remaining point is the . question 
The learned Counsel for the 
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Appellate Court has awarded to the plaint- 
iff half the sum which the Ketkars paid to 
defendants, There is no case exactly on all 
fours with the present.case, because here 
the defendants are not the plaintiff's vendors 


and it has been argued that the price which - 


the plaintiff paid to Ketkars has nothing to 
do with the measureof damages. Although 
various cases have been quoted by the 
learned Pleader for the appellants, I cannot 


say that any one throws much light on the . 


subject. It isheldin Nagardas Sanbhag- 
yadas yv. Ahmedkhan (5) that a purchaser 


evicted from his holding is entitled to - 


recover from a vendor who has guaranteed 
his title the valueof the land at the date of 
eviction, That, however, is a case between 
a vendor and purchaser, which the present 
cass is not. The learned Pleader has 


- further relied on a passage from Mayne on 
Damages at page 203, which states that the- 


measure of damages is the difference 
between the value of the thing as it is and 
its value asit was warranted to be, At 
page 207 the learned author states the value 
of damages on eviction depends on the 
value of the estate to be calculated on the 
value of the preperty conveyed at the time 
of the eviction. And it is stated that 
although there is little authority upon 
this point in England, it has formed the 
subject of frequent discussion in America, 
where in the majority ofcases the value at 
the time of the conveyance has been taken 
as the criterion. I have already stated in an 
earlier part of this judgment that the case 


` is governed by s. 35, cl. (2), of the Transfer 


of Property Act, and the plaintiff as a 
subsequent transferee is entitled to take 
the benefit of the contract mentioned in the 
section. Now the contract was between the 
defendants and Ketkars,and was to the effect 
that they had acomplete interest:of one 
‘anna in the one anna share. The value of 
the one-anna share according to them was 
Rs. 1,500. We now find that their interest 


extended only. to one-third of thatalthough _ 


by reason of the adverse possession againat 
another sharer plaintiff has got possession 
of one half. In these circumstances I am 
of opinion that the view of the lower Ap- 
péllate Court is correct, and that the value 
of the one-half share of which plaintiff has 
been deprived by the faultofthe defend- 
‘ants should be taken at half the value of 
fhe share estimated by them in their 
‘original transfer to Ketkars, z.¢., Rs. 750. 


It is unnecessary to enter into the ques- 


- (5) 21 B. 175, area 
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ion of costs as it has not been pressed by. 


the learned Counsel for the appellants. - 


costs. . 
A Appeal dismissed, 


ni 


i BOMBAY HIGH COURT. 
Frret Oivru Appear No. 454 oF 1926. 
February 26, 1929, 

Present:—Sir Amberson Marten, Kr., — 
Chief Justice and Mr Justice Murphy. 
CHANDULAL KANHAYALAL AND 

ANOTASR-— PLAINTIFFa—~A PPELLANTS 

ai versus » 2 
NAGINDAS BAPUBHAI AND orazes— 
DEFENDANTS— RESPONDENTS. ~ 


Civil Procedure Code (Act V of 1908), O. XXXII, 


r,?7—Compromise on behalf of minor—Application 
for sanction of Court—Practice—Affidavit of guar- 
dian andstatement of Counsel that. compromise is 


for minors’ benefit, necessity of-—Court, whether bound - 


to pass decree on exact terms of compromise— 
Declaratory decree by compromise, form of. > . 
Where an ‘application to compromise a suit -in 
which minors are involved is made to thë Court, 
the practice is that there should be an affidavit by 
the guardian of the minors to that effect, and that in 
heavy cases there should be anopinion of Counsel 


or else a statement by Counsel at the bar that in his 


opinion the compromise is for the benefit of the 
‘minors. [p. 663, col. 2} . 
‘The compromise on behalf of infants should not be 
sanctioned where the precise groundson which the 
compromise is beneficial to the minorsare not-clear, 
Lp. 664, col. 1.] 
The Court is not bound to pass a compromise decree 


in exactly the same form as the parties propose, 


[ibid.] ; 

_ The Court should not make declarations by con- 
sent, The proper procedure to be followed in such 

cases would be to state that the parties agree to a 

particular legal situation and toframe the operative 

part ofthe order if anything substantial has to be 

-done, in the ordinary way. |p. 664, col..2.; 

` First appeal against the decision of 


the First Class Subordinate Judgs at 


Dhulia,in Civil Suit No. 402.0f 1923. 
Mr. R. W. Desai, for the Appellants. 
Mr, M. H. Mehta, for the Respondents. 


“JUDGMENT. - | 


Marten, ©. J.—This isan application 


to compromise this First Appeal No. 454 of 
.1926. All the parties to-the original suit 
are, however, not before us. The parties to 
the appeal consist of plaintiffs Nos. 1 and 2 


and defendants Nos... 2-and-1] —16.- Conse: - 
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In the result the appeal is dismissed with — 
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quently ‘we have not before us defendants, 


. Nos. 1 and 3to 10 and 17 to 20. We are 


however, infornied that owing to the course 
this litigation has taken, these latterdefend- 


-ants . are not necessary for the purposes 


of the present appeal 
compromise, : 
What we are asked todois to sanction 
the compromise on behalf of the minora, viz., 
plaintiff No. 2 and defendants. Nos. 14, 15 
and 16. Their respective interests are in 
conflict, The litigation concerns the family 
property descending from one Murardas 
Rasikdas, who had four sons. The plaintiffs’ 
contention was that there was never any 
partition between these four sons of 
Murardas, In that contention, however they 


and the proposed 


_ were defeated in tLe Oourt below. They 
‘have now accepted that decision, and it is 


on that basis that defendants Nos. 1 and 18 
to -20, who are the descendants of a son 
Goverdhandas, are not concerned with, at 
any rate, that portion of the appeal, 

* * * * x * EE 


Now I may turn'to the application before 
us, which-is a petition presented by the 
appellants and respondents to this Court 
setting out what the parties have agreed 
to, and asking the.Court to satisfy itself 


:that the above compromise is for the benefit 


of the minors, and topass a decreein the. 
terms of a document submitted to- the 
Court. . We appreciate here that the minors 
in each case have adult relatives, who prima 
facie have the same interest as the minors, 
and that asthe rival parties have agreed to 
this compromise, there are prima facie 
grounds for assuming that it is in tne in» 
terests of the minors as well as of the adults 
on either side that this compromise should 
be effected. 

‘But the parties seem to be labouring 
under a misunderstanding as tothe true 


‘position ef the Court. This Court has to be 


satisfied that the particular compromise 
is for the benefit of the minors, and the 
practice that I have been accustomed to in 
Eogland as well as on the Original Side 
of this Court is that there should be an- 
affidavit by the guardian of thé minors to 
that éffect,and that in heavy cases there 
should be an opinion of Counsel,.or else a 
statement by Counsel at the bar that in his 
opinion thecampromissi3 for the benefit of 
the minors, ' ` i 

But we have no such affidavit here, 
There’ is no. such. opinion of Counsel in 
writing, and Iam not aware that Counsel 
areeven prepared to give that opinion at 
the- þar.. One reason apparently is that 


` 
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‘the precise grounds on which the com- 
promise is for the benefit of the respective 


‘ minors are by no means clear. For instance, 


‘one may infer that the debts of the business 


' interest in 


‘are such that it is to the pecuniary 
interests of the plaintiffs to abandon any 
the business, and also to 
abandon any claim to a share in certain 
joint assets of the sub-branch of Bapubhai 
in order to escape the liability to pay the 
debts of the business. -But that of course 
is a question of figures. We are told that 


‘the figures cannot’ be ascertained until the 


| Commissioner has investigated the matter. 


Iam not, however, referring to annas and 


` pies. I am referring to an approximate 


statement of what the debts of the 


` business are likely to be. For, until we 


know whether any debts at all have been 
‘ineurred, and approximately what the share 
of the infants are likely to be, the Court is 
entirely in the dark, Speaking for myself, 
I object to sanctioning a compromise on 


“behalf of infants with the material facts 


-the minor defendants. 


“left in what I may deséribe as a fog. 


‘= Therefore, in our opinion, there’ should 


‘In this case*be an affidavit from the next 
_ friend of the plaintiffs and the guardian ofthe 
minor defendantsstating (ifit bé ‘the fact) 


‘that he considers the proposed compromise’ 


_ ‘to bé for the benefit of the particular minor . 

or minors,and stating some grounds on which 
“he bases his opinion. In particularitshould - 
_agree to a particular legal situation, and. 


be stated - by one side or the other what 


‘ approximately is the amount ‘of the- esti- - 


mated loss in the particular business. 
_ Bo, too, one would like to ‘know what 
would be the general pecuniary ` efect- of 
this proposed compromise so far as regards 
the minor palintif and so far as regards 
Isay this because 
‘we are asked tó alter the decision of the 
‘Judge inthe Court below, and to say that 
‘there was a complete partition not only 
‘between the four main branches, but also as 
‘between the plaintifs and Nagindas tnter se. 
Next I turn to the decree which we are 
‘asked to fpass. There the parties seem to 
‘be under another misapprehension, and 
that is that this Court is obliged to pass 
a formal decree in the exact form which the 
parties propose. That, to my mind, is ‘entire- 
‘lyerroneous. The parties, for instance, may 
draft a decree which no self-respecting 


*Gourt would dream of passing. Under 


those circumstances there is no legal obliga- 
‘tion on the Court to put on its records a 
decree which would bea reflection on ‘its 


-competence. - In. -this particular case the 


proposed decree is, generally speaking, in 
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very confused terms. For our guidance 
we would, in the firet place, ask the parties 
to number in consecutive paragraphs the 
preliminary decree of the learned Judge 
at page 10 of the paper book, and then to 
show either by red ink alterations, or else . 
by another full draft, exactly what will be 
the effect of the preliminary decree passed 
by the learned Judge as varied by the 
proposed. consent order. J say this because 
this preliminary decree is an extremely 
long document. The proposed variations 
also run to a considerable length, and aa 
at present advised [think it would give a 
great deal of unnecessary labour to any- 
body who wishes clearly to ascertain’ what 
is the effect of the joint orders, if he had to 
read first the preliminary decree and 
then’ the document we have now before 
us. - 
Then another matter, which, so far as 
the form goes, I object to is this. Speaking 
generally, the practice on the Ohancery 
Side is that the Court: does not make 
declarations by consent. Andthatis for a 
very good reason, viz., that the Court not 
having heard the case is not in a position 


` to form its own opinion as to the merits” 
- of the case, 


So, speaking generally, the 
Chancery Courts refuse to do that. Nor is 
there any real necessity to do it. It is 
easy toframe a decree by whichin lieu of 
any declaration it is said that the parties 


then the operative part of the order,- if 
anything substantial isto bedone, can be 
framedin thé ordinary way. Similarly, I 
do not like the expression that “this 
Court reverses the finding of the lower 
Court," when in fact we have not to decide 
whether the learned Judge is right 
or wrong. If, for instance, this case was 
argued out it might be that we should 
hold the learned Judge's decision to be 
perfectiy right. That we cannot say at 
present. The parties may, however, 
substitute their agreement for the formal 
decision of the Court. Therefore, instead - 
of using the word “reverses,” it is quite 
simple to say. that by consent that 
finding, or that particular part of the order, 
is discharged. 

We will, therefore, direct the parties to 


ré-draft -this proposed deeree: so that it -> 


can -be put in a form which gatisfes the 


conditions I have mentioned. Very often 


in casesof this sort it is convenient to- set 
out in a schedule the precise compromise 
the ¿parties have agreed to, and .then .in 
the order itself merely to state what the 


~ 
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- parties actually want as an operative order, 
e. g.,for payment of money. But as we 
are asked to vary a freliminary decree 


and some of-the parties are not before us, . 


that course may not be available here.. On 

- the other hand, we must get some document 

which clearly expresses the exact form of 
he final decree, 

Murphy, J.—I agree. 

A, aan Order accordingly, 


BOMBAY HIGH COURT. 
OIVIL REVISION APPLIGATION No. 35 or 1928. 
December 14, 1928. 
Present:—Sir Amberson Marten, Kr,, Ohief 
Justice, and Mr. Justice Murphy, 

B. B..& 0. I. RAILWAY— 
APPLICANT 
versus 
MAHMADBHAI RAHIMB HAI 


AND ANOTHER—OPPONENTS. 
' Railways Act (IX of 1890), s. 75—Risk Note H— 
Perishables sent at special rate to ensure quick 
transit by passenger train—Goods gent by goods train 


—Absence of wilful neglect—Suit for damages for 


deterioration, maintainability of. 

The plaintiff consigned certain oranges to a 
Railway Administration for carriage under Risk Note 
H paying a special rate to ensure them being sent 
by a passenger or a parcel train, The wagon 
containing oranges was detached atajunction and 
was sent therefrom by a goods train and arrived 
‘about 14 hours late. The plaintiff sued for damages 
"for deterioration caused by the delay: 

Held, that as the Railway Company had broken 
the contract by sending the oranges by a goods train, 
they werenot protected bythe Risk Note and the 
eee was entitled fo recover damages, [p. 665, col. 
2. , - 

Gunyon v. South Eastern & Chatham Railway 
-Companies Managing Committee (1), followed. 

Foster v. Great Western Railway (2), distinguished. 

Civil revision application against an 
order passed by the Small Cause Judge at 
Ahmedabad, in Civil Suit No. 2582 of 1926. 

Mr. J. G. Mody, for the Applicant. 

Messrs. H, D. Thakor and Little & Co,, for 
the Opponents. „4 


JUDGMENT. . 

Marten, C, J.—The plaintiff trader in 
this case having to send certain oranges 
over the G. I. P., and B. B. & O. I., Railways 
to Ahmedabad paid a special rate ia order 
to ensure them-being sent by a passenger 
or by a parcel train. The goods came over 
the G. I. P. Railway, and reached Surat on 
the B. B. & O.I. Railway. There the waggon 
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containing the plaintiff's goods was detach- 
ed, and was forwarded not by a parcel train, 
but by a goods train, and that goods train 
arrived at Ahmedabad, the final destination, 
some fourteen hours after the time at which 
the next parcel train would haya arrived. 
Further, if the Company had forwarded the 
goods from Surat by the next passenger 
train, then they would have arrived even 


- earlier than by the next parcel train, The 


Railway Company rely in their defence on 
the Risk Note in Form ‘H’, and say they are 


. thereby protected because -there was no 


wilful neglect on their part. 

Now, the learned Judge has taken the 
view that in forwarding these goods by 
goods train the Railway Company broke 
their contract, and that it wasa material 
term of the contract that the goods being 
perishable goods should go by passenger or 
parcel train, In this finding, he isclearly 
supported by the English authority of . 
Gunyon v. South Hastern and Chatham 
kailway Companies’ Managing Committee 


(1),- There, there was a special contract to 


send cherries from Sittingbourne in Kent 


.. to Glasgow in Scotland by passenger train, 


for which a special rate was paid. The 
goods reached London by passenger train, 


- but in transit to Glasgow they were sent by 


goods train, owing, it was said, to the loss 
of the consignment note, Deterioration 
resulied, and the Court hsld that the 
Railway Company were not protected by the 
Risk-Note in question, as it was a breach of 
their contract to send the goods forward by 
goods train. - 

There the terms of the Risk Note purport- 
ed to protect the Railway Company except 
against wilful misconduct on their part. 
Here, the torms of the suit Risk Note donot 
protect the Company against wilful neglect, 
But, as in tbe English case, itis not neceg- 
sary to determine whether there was wilful 
neglect because there was breach of the 
contract in sending the goods on by goods ` 
train. ifthe Railway Company had shown 
that no damage resulted to the plaintiff by 
this breach of contract (for instance, that 
the goods train containing his goods was one 
which arrived before the next available 
passenger or parcel train would have arrived) 
then, it may be that the plaintiff would not 
be able to recover any damages. But the 
evidence as found by the learned Judge is 
to the contrary effect, viz., that the plaintiff's 
goods were damaged by arriving at least 


(1) (1915) 2 K. B. 370; 84 L, J. K. B. 1212; 113 L, T. 
28%; 31 T, L, R. 344, 


e 
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fourteen hours later than they otherwise 
would have done, if not more, 

We have been referred to another case on 
the otherside of the line in Foster v. Great 
Western Railway (2). There, a consignment 
of fish was despatched from Brixham to 


'. Jersey via Southampton and,by mistake, the 


goods were not taken out at Kxeter, but were 
allowed to go on. to Taunton, where the mis- 
take was discovered. The Railway Company 
with a view to minimise the loss, sentthe 
goods forward by the alternative route to 


Jersey, viz., via Weymouth instead-of via 


Southampton. Accordingly, although the 

goods did not arriye as quickly as they 
` would have done by the Southampton route, 
yet the Court held “that the mistake at 
Exeter was not due to wilful misconduct 
on the part of the Railway Company. And 
one can understand that the mere omission 
to take out the goods at Exeter would not 
necessarily amount to wilful mis- 
conduct within the terms of that 
-particular Risk Note. = > 

But, the case here is different, for the Rail- 
way Company broke its contract by sending 
the goods hy goods train, when they con- 
tracted to send them‘by passenger train or 
parcel train. 


+ 


Under those circumstances, we think that’ 


in law there was evidence on’ which the 
‘learned Judge could find in favour of the 


plaintiff and thatin revision we ought not — 


to interfere with his decision. The result 
will bethat the Rule will be discharged with 
costs as against the plaintif. We have 
already held that defendant No. 2 (the G.I. 
P. Railway) was unnecessarily made a party 
to thie application and that the Rule 
must be discharged against defendant No. 2 
with costs. a 
` ‘Murphy, J.—The Railway Administra- 
tion rely on the argument that the Risk Note 
which was in Form H, protects them; and on 
the contention that the sending of the goods, 
which had: been booked by parcel or 
passenger train, by goods train from Surat 
- to Ahmedabad with the good intention of 
saving time, is alsoa ground on which the 
suit should not have been decreed 
` against them. Actually the goods arrived 
- at Ahmedabad on the morning of March li, 
1924, while had the waggon been kept at 
Surat and sent by the next parcel train, 
they would have arrived at Ahmedabad on 
the evening of the 10th. l 

I think that since the conditions of the 
contract as tothe manner in which the 
“~ (2) (1904) 2 K. B7306; 78 L. J. K. B, 811; -90 L. T; 
779; 52 W. R. 685; 20 T. L. R, 472, 7 s 
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goods were to be carried were not com- 
plied with, the goods are not covered by 
the Risk Note in form H, and that this does 
not protect the Railway Administration, The 
delay was clearly due to the course adopted 
by the Station Authorities at Surat, and, on 
the facts, it seems to methat the Small . 
Cause Court's decree is correct, that we- 
should not interfere with it, and that the 


` Rule must be discharged with costs. 


A. ~~ Rule discharged. 


` BOMBAY HIGH COURT. 
CRIMINAL REVISION APeLICaTION No. 61 
, ; oF 1929, 4 
February 26, 1929. 
Present:—Mr. Justice Mirza and Mr. 
Justice Patkar. 
- KRISHNAJI PRABHAKAR 
KHADILKAR—Acousep—APPLICANT 


, VETSUS 
EMPEROR- Oppesits Party, 

_ Criminal Procedure Code (Act-V of 1898), se. 254, 
807, 842—Penal Code (Act XLV of 1860), s. 124-A— 
Proceedings before Magistrate—Refusal to commit 
to Sessions--Grounds—Congestion of work in Court 
of Session, gravity of offence and other circum- 
stances, whether to be- considered. f 

The fact that there is congestion of work in the 
Sessions Court is not a legal ground on which a 
Magistrate can decline to.commit a case to the Oourt 
of Session. [p. 672, col. 1.) 3 

A Magistrate's powers of committal to the Sessions 
are not confined to cases where he considers that 
he cannot give adequate punishment. Other cir- 
cumstances, such as, the gravity of the offence, the ` 
punishment prescribed, for the offence, the section 
under which the accused is charged, the special 


_ difficulties of the case, its public importance and 


the wishes of the parties are matters to be con- 
sidered in deciding the question whether a case should 
be committed to the Sessions and éach case, has to b 
decided on its own merits. [p. 671, cols. 1 & 2.) 5 
Emperor v.-Bhimaji Venkaji Nadgir (4), King- 
Emperor v, Ishahat (8) and Crown Prosecutor v, 
Bhagavathi (7), followed. 
Emperor v. Bindeshri Gashain (3), dissented from. 
{Where the editor of a newspaper having a very 
wide circulation was charged with an offence under 
s. 124-A,-Penal Code, and the accused prayed that 
he may be committed to the Sessions and the Magis- 
trate refused to commit, the High Court held, 
that the case was a fit ons for committal and 
directed the Magistrate to commit.] _[p. 669, col. 2.) 
Mr. B. J. Derai (with him Messrs. Manilal, 
Kherand Sequeira),.for the Accused. 
Mr.P. B. Shingne, Governrhent ‘Pleader, 


for the Orown. | 


JUDGMENT. ` 
Mirza, J.— The. applicant is the editor 
of a Marathi daily called the Nava Kal which 


4 
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hasa circulation of about ten to twelve 
thousand copies per day amongst the 
Marathi speaking public. He is being 
tried before the Chief Presidency Magis- 
trate, Bombay, for an offence under s, 124-A 
of the Indian Penal Code in respect of an 
article which appearedin the issue of the 
Nava Kal of February 9, 1929, 

The offence is triable. as would appear 
from Sch. II of the Criminal Procedure 
Oode, either by a Court of Session or by the 
Ohief Presidency Magistrate. The punish- 
ment which may be imposed on conviction 
is transportation for life orfor any term and 
fine,or imprisonment of either description for 
three years and fine or fine. The applicant 
was arrested on February 14,1929, on pracess 
issued by the Ohief Presidency Magistrate. 
On February 15, 1929, this Court ‘on an ap- 
_ plication made in that behalf released the 
applicant on 
February 16, 1929, when the trial com- 
menced before the Ohief Presidency 
Magistrate, the applicant applied-that his 
case may be inquired into on the footing of 
its eventual committal by the Magistrate 

to the High Court Criminal Sessions. The 
` Orown having objected the application was 
refused. The Magistrate gavea two-fold 
reason for disallowing the application:—(1) 
that there was congestion of workin the 
High Court Oriminal Sessions, and (2) the 


Magistrate himself was competent adequate- . 


ly. to deal with the case. 

The applicant applies for a review of the 
Magistrate's order and as an alternative 
invokes our jurisdiction under s. b6l, 
Criminal Procedture Oode,on the ground 
that it would be expedient for the ends of 
justice to have this case tried before the 
Sessions Court. — 

It has been urged before us by Mr. Desai 
on behalf of the applicant that the 
article complained of does not con- 
stitute an offence unders. 121-A, Indian 
Penal Oode, and that a Jury of, nine 
persons as directed on points , of law 
by a Jadge of this Oourt would be the best 
judges of its meaning and effect. The ap- 
plicant is willing to incur the risk of hav- 
jag amore substantial punishment meted 
out to-himshould he be convicted by the 
Court of Session and to forego an advantage 
a trial before the Chief Presidency Magis- 
trate gives him ofcoming-on conviction to 
this Court in appeal or revision. _ The 
maximum punishment which the “- Chief 
Presidency Magistrate is competent by law 
to impose is two years’ rigorous imprison- 
ment and Rs. 1,00 fine. 
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"The Government Pleader -on behalf of 
the Orown has opposed the application, 
His main contention ís that it isa matter 
of diseretion for the Ohief Presidency 
Magistrate to decide whether he should try 
the case himself or commitit tothe Court 
of Session, and this Court should not inter- 
fere with the discretion unless it is shown 
that the discretion has been wrongly exercis- 
ed. .The decision of the Magistrate 
to try the case himself, it is contended. is 
not final as, under 3. 347 of the Oriminal 
Procedure Oode, it isopen to him, at any 
stage of the proceedings before signing the 
judgment, to commit-the case to the Court 
of Session and that ther are no materials ` 
before the Court which would justify the 
Magist 
will not ‘do so during some further e 
of the proceedings. 

The Government Pleader has called our 


- attention to various rulings of this and 


other -Courts which lay down thai a Maeig. - 
trate competent under the law to try a case 
himself should not commit it for trial to 
the Court of Session unless he is of Opinion 
that the sentence he is empowered to pass 
would not be an adequate punishment for 
E ea TTI < 
e ruling in King Emperor v. Pem " 
chod (1) on which reliance has been plased to 
the Government -Pleader in this connection 
is based upon facts which are materially 
different from those disclosed by -the pre- 
sent application. There the . Magistrate 
had committed the case of an offence under 
s, 323, Indian Penal Oode, for trial to the 
Sessions Court. The maximum punish- 
ment provided for that offence is imprison- 
ment of either description for one year, or 
fine of Rs. 1.000 or both all which 'the 
Magistrate himself was competent to im- 
pose. In dealing with these facts the 


-Court observed that a case which ought to 


be tried by a Court of Səssion is- one 
which the Magistrate is not competent to 
try or for which in his- opinion adequate 
punishment cannot be inflicted by. him. 
Neither condition which would have justi- 
fied the Magistrate in committing the cage. 
to the Oourtof Sassion was found to exist 
in that-- case. The case was exclusively 
triable by the Magistrate and the proce- 
dure laid down in s. 254, Criminal Proce- 
dure Oode, clearly applied toit. There was no 
question there of the Oourt of Session havin 
an alternativejurisdiction totry the case, The 
Government Pleader has relied also on the 


(1 Bom. L. B. 85, ee ee 
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‘ruling ‘in Queen Empress v. Kayemullah 
Mandal (2) which lays down that. there is 
nothing in s. 254 of the Criminal Procedure 
Code which would prevent a Magistrate 
. from committing a case under 8. 297 Indian 
Penal Code to the Court of Session provid- 
ed he finds thatthe accused has commit- 
ted an offence which in his opinion cannot 
be. adequately punished by him. The 
accused in that.case werecharged with: an 
offence under s. 147, Indian Penal Oode, the 


maximum punishment for which is impri-. 


sonment of either description for two years, 
or, fine, or both. The offence is triable in 
the first instance exclusively by a Magis- 


` trate. The limit ofthe Magistrate’s power: 


in respect of the sentence of fine is Rs. 1,000. 


The sentence of fine for an offence under. 


_s, 147, Indian Penal Oode, is not limited to 
that amount but may exceed it to” any 
extent provided it is not excessive. The 


Magistrate would be justified in ` commit- . 


-ting the case for trial to the Court of Session 
if he is of opinion that the sentence he 
is empowered by law to pass would be 
inadequate. There was, no question in this 
ease of the alternative jurisdiction of the 
Court of Session to try the case. . The 
committal to the Oourt of Session was 
quashed merely on the ground as stated 
in the judgment, that the Magistrate's 
reason for the committal was not based 
onthe inadequacy of the sentence of fine 
: he- was empowered to impose. The Govern- 
ment Pleader has relied also on the ruling 
in Emperor v. Bindeshri Goshain (3). That 
isa ruling of a, Single Judge of that High 
Court. It was givenon areference by the 


Sessions Judge of Gorakhpur. The parties ` 


were not represented. The offence. for 
which the accused was committed for trial 
' before the Sessions Court was an offence 


under s. 242 (iii) Indian Penal Oode. The. 


.- maximum punishment for that offence is 
‘imprisonment of either _ description for 
three years, or fine, or both. [tis triable by 


a Court of Session, a Presidency Magiat- 


rate of a Magistrate of the Firat Class. The 
learned Referring Judge in recommending 
` the quashing of the committal relied upon 
the rulingin Queen Empress v. Kayemullah 


A Mandal (2). The view of the.Referring 


Judge is referred to and accepted in the 
High Court judgment. The essential dif- 
ference between this case” and Queen 
Empress v. Kayemullah, Mandal (2) which it 


(2) 24 O. 429; 1 O. W.N. 414. 


(3) 50 Ind. Cas, 161; 41 A. 454; 17 A. L.J. 456; 20 


te ae 


Or, L. J. 273 
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- where such Magistrates are themselves com- 
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followed has not bsen noted in the judg- 
ment. Queen Empress v. Kayemullak 
Mandal (2) was exclusively triable by the 
Magistrate. That seems to have been lost 
sight of in applying it to a case which in 


the alternativa could be tried by the Court ` 


of Session. With great respect this case does 


not appear to me to be a conclusive author-. 


ity on the point. Thelearned Government 


Pleader has relied, also upon two rulings - 


of the Sind and Nagpur Judicial Commis- 
sioner’s Courts. -Under the practice of 
our Oourt I regret it isnot permissible for 


me to consider the rulings of these Courts. 
-© Mr. Desai has relied upon the observa- ' 
‘tions of Heaton, J. in Emperor v. Bhimaji 


Venkaji Nadgir 
(page 178*):— 

“It appears tome that when a Magistrate 
comes to consider whether he shall or shall 
not commit a case, he has to consider the 
gravity of the offence; the punishment with 
which in his opinion it ought to be met 
and the section under which he charges 


(4) which are as follows 


` the accused person. He may’ no doubt pro- 
perly consider any special difficulties in the ` 


case or that it is a matter of some peculiar 


public importance, and no doubt other . 


matters also might enter into: his consider- 


ation, such asthe wish of the parties.” 


. Mr. Desai has‘ relied also on the cass of 


Emperor v. Achaldas Jethamal (5) where 


Marten, J (now Ohief Justice) cites with 
observation of 
Batchelor, J. in Emperor v, Asha Bhathi (6) 


` (page ¥99T) :—~ "3 


“It is for many reasons underasirable in 


practice that our already - over-burdened. 


Oourts of Session should be still further 
burdened with the weight of cases com- 
them ` by Magistrates 


ing reasons exist for committal to the 
Mr. Desai has conténded 
that an over-riding reason exists in the 
present case for making a departure from 
what may be regarded as a general rule 


and that over-riding reason is the gravity . 


cf the offencehaving regard to the wide 
circulation of the applicant's paper. 


(4) 44 Ind. Oas. 454; 42 B. 172; 20 Bom: L. R..89: 


19 Or. L. J. 342. os 
(5) 93 Ind. Gas. 703;28 Bom. L.R. 293; 27-Or, L. J. 


` 479; A. E R. 1926 Bom, 251. . 
: A BM 21 Ind, Oas. 897; 15 Bom. L..R, 998;.14.0r.L.5. | 


-¥Page of 42 B.Ed] l 
TPage of 15 Bom. L, R.—[Hd.) 
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Mr.. Desai has relied also on the observa-. 


tions of Sadasiva Ayyar, J. in Crown 
Prosecutor v. Bhagayathi (7) ‘which are as 
; follows (page 854) — Pn ot 
powers to a Magistrate. 
proceeding before him and at any stage he 
can, even just : before signing judgment, 
commit a case before him to a Court of 
Session or the High Oourt (provided, of 
course, he is empowered to commit cases 
to that Court), if it appears to him that 
the case is one which ought ‘to be tried 
by a Court of Session or the High Court. It 
does not restrict the grounds on which he 
should arrive at his opinion to want of juris- 


diction himself or to hig inability in his own ` 


opinion to sentence the accused adequately. 


If he considers, for instance, that a compli- 


cated question of law arises or that some con- 


nected matter is.already before the Court of ° 


‘Session or that the facts are such that trial 
with the sid of a Jiary” or with the aid of 
Assessors (who may be chosen from experts 
in the particular matters involved in the 
case) would be a more. satisfactory 
procedure, I see nothing in s. 347 to 


prevent. a Magistrate from committing the _ 
. necessarily depend upon its own particular 


‘facts and circumstances 


case to a Court ‘of Session,” 


Mr, Desai has relied also on the recent 
ruling ofthe Rangoon High Oourt.in King 
: Emperor v. Ishahat (8) which lays down 
that s. 347 of the Criminal Procedure Code 
gives 2° Magistrate very wide powers of- 
commitment and there is no suggestion that’ 
the only possible reason for a competent 

agistrate to commit & case to Sessions is 
that he will not be able to pass a sufficiently. 
severe sentence. The discretion vested in’ 


him, it is there stated, cannot clearly be , 


limitéd By the provisions of s, 254 of the 
Criminal Procedure Code. 
Following these latter rulings of our 


Court and the Madras and Rangoon High. 


Oourts I am of opinion that an over-riding 
reason has been made out in this case which 
makes it desirable that it should be tried’ 
before the Sessions Court and. not, before: 
the Ohief Presidency Magistrate although 
he. would : bẹ competent to try it. The 
. offence with which the applicant is charged 
is a serious offence punishable with tran- 
‘sportation for life. The paper he. edits 


(7) 4 
. , M. W.N. 870;-19eOr. L. J. 997; 9 L. W. 14. 
~ _ (8) 89 Ind, Cas. 525; 3.R.42; A.I. R, 1925 Rang 
907; 26 Or. L. J. 1389. i 
“Page of 42° M—[Ed.] 
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8 Ind. Oas. 337; 42 M. 83; 35 M. L. J. 559; (1918) 
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enjoys a large circulation. Having regard 


.to this large circulation the case ean be said 
-in my opinion to have assumed a ‘public 
‘Importance. : If what is alleged against the 


accused's articles is proved and results in 


his conviction the Oourt of Session would 
.be in a better position than the ‘Chief 


Presidency Magistrate to passan adequate 
sentence. From the point of view of the 
accused too, it is important that he should 
have a fair and full trial. His desire to be ` 


_tried beforea Judge and Jury cannot,. in 


my opinion be considered to be unreason- 
able, The opinion of a Jury as to whether 
the contents of the articlecomplained of 


are or are not of a seditious nature is entitl- 


ed to much weight. However competent a 
Magistrate may be in interpreting the effect 
of an article on the public mind,a Jury 
which will be chosen from the lay public 
is likely to be more representative of the 


.general public mind, We must not be 
‘understood to lay down a general proposi- - 


tion that in every case wherea person is 
charged under e. 124-A he would be entitl- 
ed on his application in that behalf as a 
matter of course to be tried before a Oourt 
of Session. Each case in this respect must 


We direct that the Ohief Presidency Magis- 
trate do conduct the proceedings before ' 
him in this case on the footingthat he will 
at the end ofthe proceedings commit the 
case to take its trial before the High Court’ 
Oriminal Sessions and that he doat the 
end of the proceedings before him commit 


, the applicant to take his trial before the 


High Oourt Criminal Sessions. 

. Patkar, Jd,—This is an application to 
revise the order of the Chief Presidency 
Magistrate: declining to commit the - case 
against the accused under s. 124-A of the 
Indian Penal Code to the Oourt of Session. 
It is urged on behalf.of the applicant that 
the learned Magistrate declined to commit. 
the case to the Oourt of Session on two’ 
grounds: (|) that there is congestion of 
work inthe High Oourt, and (2) that the 
Magistrate was of opinion that he could pass 
an adequate sentence. With regard to the 
first ground it is urged that it is an extra- 


‘Judicial ground and ‘not, a legal and valid 


ground for rejecting the application ‘of 
the accused to ‘commit him to the Court 
of Session. With regard to the. second 
ground it is urged that though the Magis- 
trate has a large discretion. in trying the 


_ case himself-on the ground that he could 
'. pass an adequate sentence, it is not the 
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sole criterion’-in the decision of: the 


‘question, .and that the gravity of 
the offence, “the punishment, the 
effect of the article, the subject of 


the charge, on the public mind, and the 
public importance of the case are also 


matters for consideration in coming to a- 


decision on the question. In the alterna- 


tive itis suggested that the case should 


# 


be ordered tobe committed to thé Oourt 
of .Session on the ground that it is expedi- 
ent inthe ends of justice under cl. (e) of 
8,526 of the Criminal Procedure Code. 


It is contended on behalf of the Crown 
that under s. 207 of the Criminal Procedure 


Code -in the case of offences which are 
not exclusively triable by a Court of 
Session the Magistrate can commit to the 
Court of Session any case if in the opinion 
ofthe Magistrate it ought to be tried by a 
Sessions Oourt,and -that if the Magistrate 


is of opinion that the offence can be 


adequately punished by him,it is incum- 
bent upon him to frame.a charge ‘under 
s. 254, and he cannot commit the case to 
the Oourt of, Session.: If, however, after 
the framing of the charge it- appears to the 
Magistrate at any stage of the proceedings 
that the case is one whieh ought to be 
tried by the Court of Session or the High 
Court, he has power ‘to commit the case 
under s, 347, and that s, 207 and- s. 347 are 
controlled bys, 254. Itis further urged 
that it is a matter solely within the discre- 
tion of the{Qhief Presidency Magistrate to 
decide whether he can 
punish the accused and,” therefore, he 


- should try the case himself, or not commit 
it to the Court of Session, and-that there are ` 


no special circumstances in this case to 
interfere with the discretion of the Magis- 
trate. 

In Queen-Empress v. Kayemullah Mandal 
(2) it was held that, although the case was 
shown to be triable only by a Magistrate 


under the Second Schedule of the Oriminal: 


Procedure Code, there was nothing in s, 254 
of the Criminal Procedure Oode which 
prevented the Magistrate in committing 
the case under s. 147 of the Indian Penal 
Oode to the Court of Session provided he 


“was of opinion that the accused committed 


an offence which in his opinion could not 


be adequately punished by him. In that 


case, the offence under s. 147, Indian Penal 
Code, was triable by a Magistrate and was 
punishable with imprisonment for two 
years-or with fine. The Magistrate passed 
an order of. committal to the Oourt of 


Sessions on the strength of a certain cir. | 


KRISHNAJI PRABHAKAR V: BMPRROR, - 


adequately . 


119 1, Ö. 1929 


-eular, The learned Sessions J udge, to 


whom the case was committed, made a re- 
ference for quashing the commitment on 
the ground that the commitment of the 
case under s. 147, Indian Penal Oode, was 
illegal as the offence was one triable by 8 
Magistrate. It was held that under s. 207 
a Magistrate has the power to commit cases: 
triable exclusively by the Court: of Session 
and cases which in the opinion of the 
Magistrate ought to be tried by that Court 
and, therefore, the commitment was not. 
illegal. It was held that the Magistrate 
was himself competent to pass the maxi- 
mum sentence of imprisonment for the 
offence under s. 147, but might-have com- 
mitted the case to the Oourt of Session if 
he had considered that the fine which he 
could impose would not be an adequate - 


‘punishment, but the Magistrate did not 


commit the case to the: Court of Session 
for that reason, and therefore, the commit- - 
ment was quashed. In King Emperor v. 


Pema Ranchod '(1)" the decision in Queen ~“ 


Empress v, Kayemullah -Mandal (2) was 
followed by this Oourt. The offence in 
that case was one under s. 323 of the In- 
dian Penal Oode which- was punishable 
with the maximum punishment of impri- 
sonment for one year and a fine of Rs. 1,000 ` 
which was within the competence of the © 
First Class Magistrate, trying the case to im- 
pose on the accused. It was, however, held in 
that case that the words “ought to be tried” - 
(by the Court of Session) in ss. 207 and 347- 
of the Oriminal Procedure Code must be 
read with s. 254 ofthe Gode; and a case 
which ought to be tried by a QOourt of 
Session is one which the Magistrate is not 
competent to try or in which, in his opinion, 
adequate punishment cannot be inflicted by 


him. In both the cases referred to abov6é 


the Magistrate was competent to pass the 
maximum sentenze of imprisonment pres-. 
cribed for the offence. Section 124-A is 
punishable with transportation for life or for 
any shorter term and fine or imprisonment 
of . either description forthree years and 
fine or only fine. In Emperor v. Bindeshri 
Goshain (3) it was held that it is not com- 
petent for a Magistrate to commit a case 
which is within his jurisdiction to try un- 
less he is of opinion that the accused, if 
guilty, cannot be adequately punished by 
him. “The offences in that case was under- 
s. 222 (iti) and was punishable with im- 
prisonment of either description for thréa 

years or fine or both. The reasons in sup- ` 
port of -the conclusion -have-not-been set: — 
forth in the judgment but the reasong 
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given by the Sessivns J udge in his Order 


of Reference were accepted and the commit- 
ment of the accused to the Oourt ol Session 
was set aside. 3 . A 

The reasoning, however, of the cases re- 
ferred to above proceeds on the. somewhat 


broad ground that ss. 207. and 347 are 
controlled by s. 254 of the Oriminal Pro-- 


cedure Oode and that it isa matter largely 
within the discretion of the Magistrate to 
decide whether he should commit a case 
. to the Court of Session, and in coming to 
that conclusion he is to be guided solely 
by the question whether he could .pass an 
adequate sentence. On the other hand, in the 
case of Emperor v. Bhimaji Venkaji; Nadgir 
a eaan J. observed as follows (page 

“It appears to me that when a Magistrate 
comes to consider whether he shall or shall 
not commit a case, he has to consider the 
gravity of the offence; the punishment 
with which in-his opinion it ought to be 
. met and the section under which he. charges 
` the accused person. He-may.no doubt pro- 
perly consider any special difficulties in 


the case or thatitisa matter of some peculiar . 


public importance, and no doubt other 
matters also might enter into his considera- 
tion, such as the wish of the parties. But 


a Magistrate must not determine this im- 


portant matter whether he is to commit the 
case or to try it himself solely by the -wish 
of.the parties and the terms of a Govern- 
ment Resolution." 

There is thus conflict between the decision 
in Hmperorv.Bhimaji Venkaji Nadgir(4) and 
the decision in King Emperor v. Pema kan- 
chod (1) as to whether a Magistrate’s power 
of committal are confined to cases where he 
considers that he cannot give adequate 
punishment or whether he may take into 
consideration other grounds such as the 
gravity of the offence, the punishment, the 


section under which the accused is charged,’ 


the special difficulties in the case, the pe- 
culiar public importance of the case and 
other matters. This conflict is emphasised 
by Mr. Justice (now Ohief Justice) Marten 
“in his judgment in Emperor v. Achaldas 
Jethamal (5). 

In Crown Prosecutor v. Bhagavathr 
(7), it was held that the terms ofs. 347, of 
the Oriminal Procedure Oode are general 
and give a Magistrate, who is empower- 
ed to commit, a discretion in committing 

‘eases for trial which is not limited by 
B. 254 so as to make it obligatory on him 
.to try every case which he can adequatel 

“Pages of 42 B— Hd.) i 
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punish: Sadasiva Ayyar,. J., observes (page 
| 85") Á ; 
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‘(Section 347]. doos not restrict the 
grounds on which he should arrive at his 
Opinion to want of jurisdiction himself or 
to his inability in his own opinion to 
sentence.the accused adequately. If he 
considers, for instance, that a complicat- 
ed question of law arises or that some 
connected matter is already before the 
Court of Session or that the facts are - 
such that trial with the aid of aJury or. 
with the aid. of Assessors (who may be 
chosen from experts in the particular 
matters involved in the case) would be 
a more satisfactory procedure, I see nor 
thing in s. 347 to preventa Magistrate from 
committing the case to a Court of Ses- 
gion”. 

_ Napier, J. observes (page 87*) :— 

“A more reasonable: hypothesis seems 
to me to be that this allocation of this 
offence to the Court of Session as well as 
Magistrates of the First Class is an indica- 
tion that in some circumstances a Court 
of Session would be the proper tribunal to 
try the case.” 
- In King Emperor v. Ishahat (8) it was 
held thats. 347 of the Oriminal Procedure © 
Oode gives the Magistrate very wide powers 
of commitment, and there is no sugges- 
tion that the only possible reason for a 
competent Magistrate to commit a case 
to Sessions is that he will not be able to 
pass a sufficiently savere sentence, and 
the discretion vested in him cannot clearly 
be limited by the provisions of s. 254 of 
the Coda. ae. 

There appears, therefore, a conflict of 
judicial opinion on the qua3tion as to 
whether inability to p3ss an adequate 
sentence is the sole criterion in deciding 
the question as to whether the case should 
be committed to a Gourt of Session or 
whether the Magistrate should not consider 


pes 


.the other circumstances such as the gravity 


of the offence, the punishment prescribed 
for . the offence, the special difficulties in 
the: case and other .matters including the ~ 
wish of the parties. The trend of opi- 
nion as disclosed in the later decisions is 
in the direction of not unduly restricting 
the discretion of the Magistrate in com- 
mitting a case to the Court of Session. 
Each case, however, is to be decided on 
its own merits. The first ground, namely, 
that there is congestion of work in the 





o 
High Court, is clearly not a legal ground 
on which the Magistrate can decline to 

commit a case to the Court of Session. 
C The ability to impose an adequate pun- 
ishment is no doubt a legal ground for 
refusing to commit the case to the Court 
of Session. But, inmy opinion, according to 
the view of Heaton, J. in Emperor v. Bhimajt 
Venkaji Nadgir (4) that- would not be the 
- gole ground -for coming to a decision on 

the question. In Queen Empress v. Abdul 
-~ Rahman (9), the accused was tried by 
a Presidency Magistrate on a charge of 
voluntarily causing grievous hurt with a 
cutting- instrument under s. 326, Indian 
Penal Code. Not only a charge was fram- 
ed under s. 254 of the Criminal Procedure 
Code on the ‘ground that-the Magistrate 
thought that he could pass an adequate 
sentence but he convicted and séntenced 
the. accused to rigorous imprisonment for 
two years, and on an application by the 
Crown it was held that the offence of which 
the prisoner was convicted being one 
punishableunder s. 326, Indian Penal Code, 
with transportation fer life or rigorous 
imprisonment for ten yeara and fine, the 


Presidency’ Megistrate ought to-have com- 


“mitted the accused for trial to the High 
Court. Parsons, J. observed (page 585*):— 
“Tt is only a qualified jurisdiction which 
is conferred by s.28 on a Magistrate to 
‘try an offence which is shown, in. the 
eighth column of the Second Shedule to be 
triable by him, Section 207 lays down 
. ` the procedure to be adopted, not only 
where, the case is triable exclusively by a 
Court of Session or High Oourt, but also 
where thecase, in the opinion of the Magis- 
trate, ought to 
Section 254 is still more restrictive, for it 
provides that the Magistrate shall try an 
accueed person only for an offence which, 
in his opinion, can be adequately punished 
by him. These two cections show that a 
Magistrate has to exercise a discretion in 
the matter of every case that is brought 
before him, and his proceedings in the 
exercise of this discretion are clearly subject 
to examination and review by a superior 
Court, either on appeal, or in revision.” 
-It would, therefore, follow that even 
on the question as to the adequacy of 
punishment a Magistrate's: discretion is 
subject to’ examination by this Court in 
revision, Ordinarily the High Court would 
not interfere in revision with the dis- 


~ @) 16 B, 580, ; "= 
*Pageofl6B—[ha] > ee 
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‘cretion ` exercisêd by the rates 
The ‘accused in this case states in :his ` -~ 


be tried by such Court. 


191. 0.1929. 
Magistrates: 


application that his. paper. has a circul- 
ation of about ten or - twelve thousand 
copies among the Marathi speaking public. . 
That statement is not .controverted: on ` 
behalf of the Orown, The offence, there- 
fore, under s. 124-A of .the Indian Penal 
Code committed by an editor of a newspaper 
of sucha large circulation would be a grave 


. offence and the gravity of the offence would, 


therefore, be a ground for commitment 
to the Court of Session according to the. . 
view taken in Queen Empress vAbdul Rahi- 
man (9) and Emperor v. Bhimaji Venkajt — 
Nadgir (4), Other arguments have been ad- 
vanced before us in support ofa trial of 
this case before a Court of Session. On 


< the whole I thinkthat this is a fit case which 
-ought to be tried by a Court of Session. 


We are not laying down a general: 
proposition that every offence under s. 124-A 
orany offence in.which the punishment’ 
exceeds the maximum.-sentence which a Ma- ~ 
gistrate is competent to inflict must be eom- - 
mitted. to the Court of Session. , On the . 


-otber hand, it is theduty.of the Magistrate 


to try cases Which, in his-opinion, could be 
adequately punished by him and not shirk 
his responsibility by committing them to .- 
the Court. of Session in the -absence 
of any over-riding reason. justifying 
the departure from the ordinary rule, 
Having „regard to the large- circula--- 
tion of this paper, the gravity of the 
offence and the other circumstances which. 
have been brought to our notica in the 
arguments before us, we think that the 
accused in the present case ought- to, be 
tried by the Court of Session. — y 

I agree, therefore, with the order just 
proposed directing that the Magistrate 
should conduct the inquiry with a view to 


commit the accused to the High Court 
Sessions. - = ag 
A. ‘Rule made absolute, 
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WAGE, JYDICIAL COMMIS- 


SIONER’S COURT. a 


Orvin Reviston No. 81-B ‘or 1929. | 
July 29, 1929.° 
Present:— Mr. Subhedar, A.J. O. 
Firm or RAMDUTT KISHANDAYAL 
AND O1 HERS— DRFENDANTS—APPLIOANTS 
VveETSUus 
Musammat BASANTIBAI—PLAINTIEF 
; - — NON-APPLIOANT: 
- Civil Procedure Code (Act V of 1908), O., XXIII, 
r.8,0. XLIII, v.1 ‘(m)—-Order refusing to “record 
compromise, whether appealable. 

An order refusing torecord a compromise wider 
O. XXII, r- 3,- Civil- ena Oode,-is appealable 
under -O. XLIII, r. 1 (m)-of the Oode,- at 
. the reasons for the refusal may be. 

, Kishore Chand v. Hans Raj (2), relied on. 


Shanti Sarup vV. kk Mal-Bansi me a), not 


followed. it 


= Civil revision. against the dadon: of 
the First Additional District Judge, Akola, 


dated the 19th January, 1929, in Miscel- - 


laneous Appeal No. 21 of 1928." 
Mr, S. B. Gokhale, for the Applicants. 
Mr. M. B. Niyogi, for the Non-applicant. 


ORDER.—On the basis of a promissory- © 


note the applicant defendant was sued by 
“the ‘non-applicant-plaintiff in the Court a 
Second Class Subordinate Judge No. . 

Akola. 
it was alleged that the matter was com- 


promised and a‘decreein terms of O; XXTII,:; 


r. 3, Civil Procedure Oode, was asked for? 
After. investigation the trial Court, however, 
held, that no compromise . was made and 
-proceeded with- the trial of the .case in the 
ordinary way. The defendant preferred 
an appeal ` against thé finding that no 
compromise was proved but the First 
Additional District J udge, Akola, rejected, 
the appeal holding that no appeal lay from . 
such an order under O. XLIII, r. 1 -(m), 
Oivil Procedure Code. It’ is against this 
order that the present - application for 
revision has been filed.. 

It is contended that the wording of 
0. XLII, r: 1 (m) is clear and that 
a finding that no, compromise is effected 
would fall within. its purview. ' The view 
expressed in the case of Shanti Sarup v 
Jahangir Mal-Bansi Mal (1) on which the. 
lower Appellate Court relied appears not to- 
have. been followed by the same Court in a, 
later cage of Kishore Chand v. Hans Raj (2) 
wherein it was held that all orders refusing’ 
to record a compromise under O. XXIII, r.3, 


would be appealable whatever the reasons for 


(1) 73 Ind. Oàs. 177; ‘A. I. R. 1924: Lah. 248, 
(2) 104 Ind. Cas, ‘561; A. L R. 1999 Lab, 39; 28 P. 


+ 5 s 
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‘During the pendency of the ‘shit 
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refusal may be. This view appears to be in 
consonance,with common sense and can also 
come within the purview ‘of the wording 
of O. XLIII, r.'l (m), Civil Procedure 
If an "appeal is permissible to a 
party who is aggrieved by an order record- 
ing a compromise whatever the reasons 
behind the order may be,itis but just that 
similar remedy should be available to a 
party’ aggrieved by the order refusing to 
record a compromise, 

I, therefore, allow this application for 
revision, set aside the order of the lower 
Appellate. Court and remand the appeal to 
that Court for disposal on merits. Pleader's 
fee’ in this Court Rs. 25. Costs in this 
Court shall abide the result. 

Q, R De Application allowed. 





. NAGPUR JUDICIAL COMMIS- 
i - SIONER'S COURT. 
“Oyi Revisin No, 462 oF 1928, 
April 24, 1929. s 
Present:—Mr. Macnair, Ofig. J. C. 
|. PANDURANG—Darenpant—AppLicant 
versus 
SITARAM AND OTHERS—PLAINTIFFS—NcN- 
 APPLIOANTS, 
Provincial Small Cause Courts Act (IX of 1887), s 
25 —Right to recover leasè money—~—Attachment ind 


sale—-Purchaser's suit for recovery of amount, 
whether triable by Small Cause Court—Revision—Error. 


` of law-—Interference—Civil Procedure Code (Act V of 


1908), 0. XXI, r. 48—Lease money 
future, whether cam be attached. 

‘A suit for the recovery of lease money by the 
purchaser of the right of the lessor to receive it 
from the lessee, is triable by a Small Oause Court. 
-inasmuch asafter the sale the right to receive the 
lease money could not be immoveable property 
but is in the nature of a rightto recover a debt. 

The right to. receive lease money cannot be 
attached and sold before the period for which the 
lease money is payable has expired, 

Lachmi. Narayan v. Dharamchand (D), 

guished, 

= Sheogobind Singh v. Gouri Prasad (2), referred to. 

An interference in revision under s. 25, Provincial. 
‘ Small Cause Courts Act, is not proper in, every case 
where an error of law committed by a Small Oause 
Court has led to an incorreet decision, : ‘unless the 


recoverable in 


distin- 


` erroris an obvious one and the decision is directly 
Opposed to settled principles. 


Civil revision application for’ revision 
against a decree of the Small Oause Court, 
Nagpur, in Small'Oause Court Suit No, 
2794 of 1926, dated the 3lst October, 1928, 

Mr. R.W. "Pullay, for the Applicant. 

. Mr.M. R. Bobde, for the Non-applicants, 


- ORDER.— Under the terms of a lease 
deed the BADEAN ANG was payable each | 
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year inthe month of Baisakh. In execu- 
tion of a decree the non-applicants obtain- 
ed a prohibitory order under O. XXI, r. 43, 
Civil Procedure Code, in respectłof the right 
of the lessor to receive lease money for 
the. Fasli year 1333 about 8 months 
before this money was payable. This 
right was brought to ‘sale and was 
sold before the payment became due. The 
suit out of which this application arises was 
for recovery of the lease money for the 
Fasli year 1333 and the plaintiffs obtained 
@ decree against the lessee. 

In revision it is first urged that. the 
Small Oause Court had no jurisdiction to 
try this suit. It is sufficient to say that 
according to the plaint the lease money 
could be attached and sold. After sale the 
Tight to receive lease money could not be 
Immoveable property. The plaint, there- 
fore, virtually alleged that a debt of a 
small cause nature existed and the suit 


was properly tried in the Small Cause: — 


Court. 

It is next urged that the right to receive 
lease money ata future date could not be 
attached or sold. This contention appears 
to be valid. The lessor and lessee of a 
moveable property possess as against each 
other rights detailedin s. 108 of the Trans- 
fer of Property Act. The right of the 
lessee’ to pay at the time of the attachment 
was contingent for the money was not 
payarleif the lessee subsequently lost pos- 
session in certain ways. The learned 
Judge bas stated that nearly half the 
year bas passed and the lessee was in 
possession but he might not, have continu- 


ed in possession during the remainder 


of the year. l find no authority for the 
proposition that the right to recei-e lease 
money can be atttached before the period 
for which the lease money ia payable has 
expired In Lachmi Narayan v- Dharam. 
chand (1) Hallifax, A. J.O., speaks of a right 
to recover a share of profits which have 
already been collected by- the lambardar, 
He refers to Sheogobind Singh v Gouri 
Prasad (2), where it was held that an arrear 
of rent is moveable property. I hold then 
that the rigut which is attached was not 
existing debt 
After holding that the decision of the 
Small Cause Court was erroneous I have 
to decide whether it is pr per for this Court 
to interfere, for interference is not proper 


(1) 97 Ind. Cas. 189; 22 N.L. R. 108; 9 N. L.J, 
100; A. I. R. 1926 Nag. 396.. : 

(2) 83 Ind. Oas, 81; 4 Pat. 43;.6 P. L.-T,13;- A, I, 
R, 1928 Pat. 310; i 
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in every case where an error of law has led 
to an incorrect decision. It appears to me 
that the error of the Small Cause Court is 
an obviousone and the decision is directly 
opposed to settled principles.. In my opinion 
it is necessary to interfere in this case. I, 
therefore, set aside the decree of the Small 
Cause Court and dismiss the suit of the 
plaintiffs, Costs in the lower Court will be 
borne by the plaintiffs. Costs in this Court 
will be borne by the plaintiffs-non-appli- 
cants, Oounsel’s fee Rs, 40; - 

„G, B.D, l 
Revision allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp OIVIL APPEAL No. 553 or 1927. 
June 27, 1929. 
Present: —Mr. Macnair, Ofig. J. C. 
SITARAM—Puatntirr-—APPaLLANT 
Versus 
DOMA AND OTAERS—DEFENDANT— 
' RESPONDENTS. 
Civil Procedure Code (Aet V of 1908), s. 100— 
Second appeal—Conclusions from facts found, whe- 
ther question of law—Finding of fact—Undue weight 
attached to some facts—Interference in second appeal. 
Soundness of conelusions drawn from the facts 


found is a question of law and can be. questioned 
in second appeal. 

Ramgopal v. Shamskhaton (1), relied on. 

A finding of fact given by the First Appellate 
Oourt which is the final tribunal in that respect, can- 
not be set aside by the Second Appellate Court 
merely on the ground that undue weight was laid 
on certain facts which it was proper to consider. 


S-cond appeal against a decree of the 
District Jndge, Ohhindwara, dated the 9th 
August, 192’, in Civil Appeal No 45 of 1927, 

Mr. D W. Kathalay, for the Appellant, 

Mr- M. R. Bobde, for the Respondente. 

JUDGMENT. —The suit out of which 
this appeal arises was based on bonds 
executed by Manaji.: It is admitted before 
me that Manaji, in the bonds, is not describ- 
ed as manager of the joint Hindu family. 
The lower Appellate Court has held tbat 
Mapaji was the manager of the joint 
family but has disbelieved the evidence of 
the plaintifis that the money borrowed was 
taken for family purposes and that the bond 
executed in 1924 acknowledged the debts 
due in the previous bonds on behalf of the 
family. Manaji is dead and the suit against 
the surviving members of the joint family ` 
has accordingly been dismissed. 

The argument in‘ appeal is as follows. - 
The District Judge has based his judgment, 


_- to a very large extent, on. an inference 


A 
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drawn from the fact that the plaintiffs. 


obtained the signatures of“ other adult 
members of the family on previous bonds, 


This inference, which is not justified, caus- ' 


ed him to reject the evidence of respectable 
witnesses which had been accepted by the 
first Oourt. Therefore, although the firat 
Court’s decision regarding the effect of the 


evidence must stand final as to the facts, | 


it is the soundness of the conclusions drawn 
from the facts that isin question, and this 
18 a matter of law: Ramgopal v.. Shamsikha- 


ton (1). The conclusions of the District 
Judge can, therefore, be challenged in 
appeal. 


Now, in 1916 the bonds were executed in 


favour of the plaintiffs by three adult . 


members of the family. In 1920 plaintiff No.1 
Balwant Rao (P. W. No. 1), wrote to Nago 
Rao about one or both of these bonds and, in 
consequence, in July, 1920,a fresh bond 
was written. Itis admitted before me that 


‘this fresh bond was executed by the three 


adult members, Part of the debt, on 
account of which the present suit is institut- 
ed, was lent in August, 1920; the'bond was 


‘signed by Manaji alone. Plaintiff No. 1 


as P. W. No. 1, states that: Manaji said it 
was unnecessary for the others tocome and 


execute the bond, as he had authority to 


borrow on behalf of the family. It must- 


be admitted that the lower Appellate Court 
Was correct in laying some weight on the 
fact that, whereas the signatures of three 
members had been taken on the former 
bond, the signature of Manaji alone was 
taken on this bond, 

The family has been in money difficulties 
for many years and it is not improbable that 
the money was borrowed by Manaji for 
purposes of cultivation, but it was for the 
plaintifis to prove that the money was 
borrowed by Manaji in his capacity of 


_ manager and that either there was necessity 


for the loan, or the plaintifis, after due 
enquiry, had reason to believe that there was 


` such necessity. The plaintiffs’ evidence on 


these points has been disbelieved. I might 
have cometo be different conclusion with 
regard to this evidence, butI am unable to 
set aside the finding of .the final tribunal 
merelyon the ground that undue weight 
was laid on certain facts .which it was 
proper to consider. The evidence of the 
plaintifis has been rejected and, without 
that evidence, it is not possible to hold that 
the money must have been borrowed by 
‘Manaji in his capacity of manager for the 


purpose of carrying on the agriculture of 
(1) 20 O. 93; 19 I, A, 229; 8 Hara, 0, d, 247- (P, O). . 
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the family, since it is not impossible that 
the plaintiffs were content to lend money to 
Manaji in his personal capacity. The same 
considerations apply to both bonds oa which 
money was advanced and to the bond which 
was the renewal of one of the former 
‘bonds. . | NIH 
The appeal, therefore, fails and is dismiss- 
ad. Oosts on appellant. 


- G. RB, D. Appeal dismissed. 


per ee En 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
. Oztuinat Revision No. 79-B or 1922. 
. l June 24, 1929. 
Present:—Mr. Subhedar, A.J. O. 
RAGHYA—ACOUSED—ÅPPLICANT 
 VETSUS 
EMPEROR— NON-APPLICANT. 
Criminal Procedure Code (Act V of 1898), s. 162— 
Statements of witnesses in Police diary—Hejection of 
application for copies by accused—Conviction, legality - 


.of—A ppeal—Remand. 


An accused person is entitled to copies of state- 
ments made by prosecution witnesses before the 
Police’ and recorded in the Police diary and where 
the trial Court has failed to dispose of an applica- 
tion made by the accused for such copies and to 
grant him such copies, the ‘Appellate Gourt should 
remand the case to the trying Magistrate with a 
direction that the accused be allowed such copies. 

Sulaiman Mohamed Bholat- v. Emperor (1), fol- 
lowed. h f | ` 

Oriminal Revision against the judgment of 
the Sub-Divisional Magistrate, Basim, dated | 
the 17th March, 1929, in Criminal Appeal ` 


No. 10 of 1929. 


` Mr. D. T. Mangalmurti, for the Applicant. 


12th February, 1929, 


|. ORDER.—On 
was convicted by the 


the applicant 


` Tahsildar and Magistrate, Second Class, 


Basim, of an offence under s. 354, Indian 
Penal Code; and sentenced to four months 
rigorous imprisonment. His appeal to the 
Sub-Divisional Magistrate has been rejected 


‘and he comes’ up on revision to this 


Court. 
The applicant has already undergone the 


sentence and, therefore, the decision of this 


application is only of an academical., 
interest. __ l | 

During the course of the trial after -the 
charge was framed the accused desired to 
cross-examine the prosecution witnesses 
further and with that object on 22nd . 
November, 1928 he presented an application 
to the trying Magistrate to grant him 
copies of the statemeats made by. the 


witnesses to the Police during the investiga: . 
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tion. On 24th November, 1928, the 
Magistrate recorded the following curious 
order on the face of the application:— 

“Ask S. I. if the statements are on 
separate papers or inthe general diary. If 
latter copies cannot be given.” 

In the order-sheet of the same date the 
Magistrate also noted the following order:— 

“Read application for copies of statements 
of P. Ws. made to Police. Request S.J. 
through A.S, P.to send all papers in 
this connection for my perusal and 
reference.” 

lt doesnot appear from the record whe- 
ther the Police papers were sent to the 
trying Magistrate or not and judgment was 
apparently pronounced without disposing 
of the aforesaid application for copies, 

‘The learned Sub-Divisional Magistrate in 
disposing of the appeal found fault with 
the trying Magistrate in not passing any 
final order on the application. for copier, 
but when he found that the statements of 
Witnesses were rezorded in the diary, te 
should have remanded the case and allowd 
the accused copies thereof as was done in 
the case of Sulaiman Mohamed Bholat-v. 
Emperor (1). But this apparent illegality 
cannot now,be cured because the accused 
has already undegone the sentence and 
his learned Pleader very properly objects 
to a re-trial being ordered. With these 
remarks the application is dismissed. 

GRD. | Application dismissed: 


(1) 115 Ind. Cas. 899; 6 R. 672; A, I. R. 1929 Rang. 
87; 80 Or. L. J. 538. ang 


” { 
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‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
BSECOND O1vit APPEAL No. 67-B or 1928, 
April 17, 1929, 
Present :—Mr. Subhedar, A. J. ©, . 
KISAN— APPELLANT! 
versus 
NAMDEO— RESPONDENT. 

Hindu Law—Alienation by widow—Consent by 
next reversioner, effect of—Bombay School of Hindu 
Law—Consent by next female reversioner, whether 
binds male reversioners, 

The mere consent of the next reversioner to an 
alienation by a Hindu widow does not validate the 
alienation. It merely raises a presumption of the 
existence of legal necessity and throws the burden 
of proving the contraryon the actual reversioner 
who questions the alienation after the death of the 
transferring widow. If the consenting reversioner 
himself is: the’ actual yveversioner claiming the 


alienated estate he will be precluded -by his cone 
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sent from questioning the alienation. 


Under the Bombay School of Hindu Law, when 
the next reversioner isa female even though entitled 
to absolute estate upon succession, the consent of 
the immediate male reversioner is necessary in 
order toestop him from challenging the alienation. 

,Varjivan  Rangji v. Ghelji Gokaldas (l), 
Vinayak v. Govind (2) and Pilu Appa Nalwade v. 
Babaji Naru Mang (3), followed.§ . 

Mallik Saheb Abdul Saheb v. Mallikarjunappa 
Shivamurteya (4), distinguished. 

.Second appeal against a decree of the 
First Additional District Judge, Akola, in 
Civil Appeal No, 223 of 1927, dated the 10th 
October, 1927. 

Messrs. M. B. Niyogi and W, B. Pendhar- 
kar, for the Appellent. 

Messrs. A. S. Athalye and G. A, Pande, 
for the Respondent. 


JUDGMENT.—The facts necessary for 
the disposal of this second appeal are shortly 
these. | 

One Laxmanhad two daughtere, Musammat 
Bajai and Musammat Sonali, and the plaint- 
iffis the son of the latter. After Laxman’s 
death his widow, Musammat Uma, succeed- 
ed to the property in dispute and alienat- 


“ed the same to the defendant No. 2 in 1916 


for a consideration of Rs. 1,200 said to have 


“been required to meet certain objects of 


legal necessity. Musammat Uma died about - 
4 years ago and the plaintiff brought the 
present suit as a reversioner of his maternal 
grandfather for possession of the property 
in dispute on the allegation that it was 
illegally alienated by his grandmother. 

The suit was resisted on various grounds 
the principal one being ‘that since the 
plaintift’s mother, who was the immediate 
reversioner, had joined her mother in the 
alienation the same was binding upon the 
plaintiff. It was also denied that the plaint- 
iff was a reversioner, 

Both the Courts below have decreed the 
plaintiff's claim on the finding that the 
plaintiff was a reversioner and that the 
sale was not proved to have been for legal 
necessity. The defendant No. 2 has, there- 
fore, come up to this Uourt in second 
appeal, : 

lt is contended for the appellant that the 
consent of the plaintiff's- mother, who was 
the next reversioner, should be held suffi- 
cient to validate the transfer as against the 
plaintiff, No question of the validity of 
the alienation does, however, arise in the 
present case. Mere consent of.the next. 
reversioner does not validate an alienation, 
itis only of evidential value though not - 
conclusive proof’ of the existence of legal 
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necessity. It merely raises a presumption 
of the ‘existence of legal necessity and 
throws the burden of proving the contrary 
on the actual reversioner, who questions 
the alienation after the death of the transfer- 
ring widow. If the consenting reversioner 
himself is the actual reversioner claim- 
ing the alienated estate he will be pre- 
cluded by his consent from questioning the 
alienation. 5 i 

In the present case it is concurrently 
found by the two lower Courts that the 
plaintiff was a reversioner of Laxman, though 
not the next reversioner. Therefore, under 
the Bombay School of Hindn Law, when 
the next reversioner in the present case 
was a female though entitled to an absolute 
estate upon succession, the consent of the 
immediate male reversioner, 2. e., the plaint- 
iff, was necessary in order to estop him 
from challenging the alienation: Varjivan 
Rangjt v. Ghelji Gokaldas (1), Vinayak v. 
Govind (2) and Pilu Appa Nalwade v. Babaji 
Naru Mang (3). The case of Mallik Saheb 
Abdul Saheb v. Mallikarjunappa Shivamur- 
teya (4) cited by the learned Advocate 
for that appellant was decided on different 
facts and is no authority for saying that 
the earlier view of that Court as propound- 
ed above was departed from in that 
case. 

The case has been correctly decided by 
the Courts below and this appeal, there- 
fore, fails and is dismissed with costs. . 


@, R. D. Appeal dismissed. 
(1) 5 B. 563. 
(2) 25 B. 129: 2 Bom. L. R. 820. ; 
(3) 4 Ind. Oas. 584; 34 B. 165; 11 Bom. L. R. 1291. 

, (4) 22 Ind, Cas, 292; 38 B. 224; 15 Bom. L. R. 1142, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxoonp Orvit APPRAL No. 227-B or 1928, 
July 5, 1929. 

Present :-—Mr. Q. L. Subhedar, A. J. O. 
GANPAT—Dzrorns-HoLpEr—APPELLANT 
versus 
RAMCHANDRA —J upGmEnt-pEstoR— 

RESPONDENT. 


Civil Procedure Code (Act V of 1908), ss. 60 (D, 


100—Findings of fact—Failure to consider part of 
evidence—Finding, whether binding in second appeal 
-—§. 60 (1) proviso, whether mandatory—-Atiachment, 
objection against, when can be filed: 

Findings offacts based un evidence are valid and 
binding in second appeal, even though the Appellate 
Court failed to take into consideration some other 
evidence. l i : ! 

Tukaram v. CRintaman (1), followed, 


GANPAT V, RAMOHANDRA., 


677. 


The. proviso: to s. 60 (1) of the Civil: Procedure 
Code is mandatory and the Courts have no juris- 
diction to attach and sell any of the several pro- 
perties specified therein. p 

A Gourt is entitled to entertain an objection to 
attachment unders 60 (1) (c), Civil Procedure Code, 
at any time and decide it on merits even though 
it was not urged atan earlier stage of the execution 
proceedings, as there is no time prescribed 
within which such objection, is te be filed. 


Rukhmabait v. Ramchandra (2), distinguished. 


Second appeal against a decree of the Dis- 
trict Judge, Akola, in Civil Appeal No. 6 of 
1928, dated the 22nd June, 1928. 

Mr. M. R. Bobde,for the Appellant. 

Mr. A. N, Chorghade, for the Respond- 
ent, 


JUDGMENT. —This second appeal 
arises-out of proceedings in execution of a 
decree in which the appellant-decree- 
holder had attached a house situate at 
Mauza Boralal in the Basim Talug belong- 
ing to the respondent-judgment-debtor. 
On an objection by the latter that the house 
in question was occupied by him as an 


agriculturist it has been released from 
attachment. 
Both the Courts below have concurred in 


finding that the respondent-judgment- 
debtor was an agriculturist and that the 
house attached was used by him as an 
agriculturist. They have also held {that the 
respondent-judgment-debtor was com- 
petent to raise the objection in spiteof the 
fact thathe did not raise it at the time. 
when he had made an application for set- 
ting aside its first sale. 

The first contention raised was that the 
evidence on record does not warrant the. 
finding that the respondent was an 
agriculturist and used the house. as. such, 
because the witnesses, who speak on the 
point, do not do so on personal knowledge. 
I, however, find that the witnesses are very 
definite in their statements and if the ap- 
pellant wanted to challenge their testimony 
as hearsay he should have done so in cross- 
examination. 

It was next urged that in arriving at the 
finding that the .Judgment-debtor was an 
agriculturist and occupied the house as 
such, the lower Appellate Court has not 
taken the most important factor into con- 
sideration, viz., that the judgment-debtor 
did not prefer an objection ander s. 6} (1) 
(c)of the Givil Procedure Code at the 
earliest possible opportunity, and which 
circumstance threwa good deal of doubt 
onthe genuineness of the objection. The 
record, however, does not show that this 
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‘nircumstance was not present to the mind 
of the. lower Appellate Court when it 
arrived at the findings of fact. But even 
assuming that the .lower Appellate Court 
failed to take it into consideration, still on 
the principle enunciated in Tukaram v. 
Chintaman (1), the findings of fact based on 
other evidence on record are still good 
‘and valid findings binding on this Court 
in second appeal. ' 

The last point urged was that the objec- 
tion under s. 60 (1) (e) not having been pre- 
ferred at the time when the judgment- 
debtor moved for setting aside the first sale 
on grounds of irregularities, the judgment- 
debtor was barred by the principle of res 
judicata in urging the sameat a later stage 
of. thè execution proceedings. Reliance 
was placed in support of this argument- on 
the case of Rukhmabait v, Ram- 
chandra. (2). But since the facts and 
circumstances of that case are easily dis- 

| tinguishable from those of the present case 
the law propounded therein does not apply 
here. -The proviso tos. 60 (1) is mandatory 
and, the Courts have no jurisdiction to 
attach and sell any of the several pro- 
‘perties specified therein. There being no 
prescribed .period of time within which 
an objection of the present nature has to 
be preferred the Courts below were 
‘right in entertaining it and deciding’ it 
on its merits in spite of the fact that it was 
‘not urged at anearlier period of the execu- 
tion proceedings. 

The appeal fails and is dismissed with 
costs, Pleader’s fee Re. 25, 

G. R. D. [Appeal dismissed. 
me a Ind. Cas. 327; 20 N. L. R. 17; A.T, R. 1924 


, (2) 
Naw 320, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
_ Sxconp Orvis APPRAL No. 298-B or 1926, 
| April 11, 1929. 
Present:~-Mr. Subhedar, A. J. 0. 
VITHAL—APPELLANT 
= versus 
l LAXMAN-—RE8SPONDENT. 
Berar Land Revenue Code—Suit for rent of home 
farm land by managing jagirdar against co-jagirdar, 
whether maintainable, a, 
A managing jegirdar has a right to collect all 
the profits tomake them available for distribution 
among the co:jagirdars. A suit by him against a 


- VITHAL V, LAYMAN. 


1. 
88 Ind. Oas, 831; 21 N. L. R. 23; A. I. R. 1925. 


_césts of the euit, 
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co-jagirdar Lor rent -of home farm land in the 
possession of the latter is, therefore, maintainable. 
Lachmanram v, Munnalal (|), distinguished. ==. 


Second appeal against a decree of the First 
Additional District Judge, Akola, in Oivil 
ee 63 of 1926, dated the 28th April, 
1926, 

Messrs. W. R. Puranik and W. B. Pend- 
harkar, forthe. Appellant. 

Messrs. M. R. Bobde and M. B. Niyogi, for 
the Respondent, . 


JUDGMENT.—The parties to the suit 
out of which this second appeal arises are 
jagirdars of Babhulgaon in the Akola Dis- 
trict. The plaintif, as the manager of 
tha jagir, brought an action for the 
recovery of the rent of two fields which 
were once part ,of the.jagir home farm 
but which had been allotted to the defend- 


: ant in 1902 at the family partition and! 


have since been in his exclusive posses- 
sion. ‘In addition to the rent for the years 
1922-23, 1923-24 and 1924-25 the plaintit 
also claimed interest at 2 per cent. per 
mensem on the arrears and costs of the 
suit. The defendant admitted that the 
assessed rental was due from him but 
pleaded that as the practice in the past 
was to adjust this amount in the accounts 
of the general profits of the jagir the 
suit filed was not maintainable. ‘The trial 
Court decreed the claim in full but the 
lower Appellate Court modified the decree 
by disallowing interest and costs, 

Both sides are apparently dissatisfied 
by the decree of the lower Appellate Court 
because the plaintiff has filed this second 
appeal claiming interest and costs; while 
the defendant has filed cross-objections 
claiming dismissal of the suit, l 

On the facts found, viz, that the prac- 
tice pleaded by the defendant was prov- 
ed, that the defendant's notice inviting 
plaintiff's attention to this practice was 
served on the plaintiff a day before he 
filed the present suit and that no demand 
was ever made by the plaintiff, I think 
the lower Appellate Oourt was perfectly 


` justified in holding that the plaintiff was. 


not entitled tc the interest tlaimed and 
It is likewise clear that 
the -defendaxt'sobjection that the suit was 
maintainable was untenable. My atievtion 
was drawn to the case of Lachmanram v, 
Munnalal (1) which states that in the ab- 
sence of any agreement between the parties, 
a sult bya lambardar agains‘ aco-sharer | 
to recover eompensation for the use and ` 
ozcunation of sir and khudkasht land is- 


Ta (1) 13 g. P: L. R. “48. á 


not maintainable. Ib was argued that the 
principle of the above case applied to 
the present one and that the plaintiff's 
suit should be dismissed. But {inasmuch 
as the liability to pay the assessed revenue 
was not denied in the pleadings in the 
present case the suit was rightly held to 
be maintainable, because the plaintiff as 
the managing jagirdar had a right to 
collect all the available profits to make 
them available for distribution among the 
co-jagirdars. a 4 

The appeal and the cross-objection fail 
and are dismissed, each party bearing 
his own costs in this Court. Costs 
incurred in the lower Courts will be 
paid as directed by the lower Appellate 
Court 


G. B. D. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oivi Revision No. 18-B or 1929. 
March 1, 1829. 
Present:—Mr. Subhedar, A. J. O. 
HAKIMIA—APPLIOANT 
VETSUS 
J. O. GAAMMON—Non-APPLIOANT. 
Limitation Act (IX of 1908), s. 5—Filing of appeal 
postponed to last day—-Iliness of appellant on last 
day—Extension of trme under 3. 5, whether allow- 


aye appellant, who wilfully leaves the preparation 


| and presentation of his appeal to the last day of 
the period of limitation prescribed therefor, is 
guilty of negligence and is not entitled to an 
extension of time, if some unexpected or unforeseen 
contingency prevents him from filing his appeal 


ithin time. 
M Kedarnath v. Zumberlal (1), followed. 


Application for revision of the decree of 
the Judge, Small Oause Oourt, Akola, in 
Small Oause Suit No. 884 of 1927, dated the 
31st October, 1927. | 

Mr. M. R. Bobde, for the Applicant. 

ORDER.—This application for revision 
of the decree of the Small Cause Oourt, 
Akola, has-been filed four days beyond 
the period, settled by the practice of this 
Gourt, for filing civil revision, The delay 
is sought to be explained for reasons dis- 
closed in the affidavit of the applicant and 
which, briefly stated, are that he was 
suddenly attacked by asthma and had to 


leave Akola on the 20th of Dacember, 1928, . 


for Delhi, that he was detained at the 
latter place for treatment and returned 
back to Akola on the 10th of January, 


HARTHIA V GAMMON, i - i 


“the matter in time, 
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1929, that on the llthidem he went to 
his Pleader, Mr. Gupta, and received certifi- 
ed copies of the judgment and decree of 
the lower Oourt which the Pleader had 
kept ready, and that he ‘came down 
to Nagpur immediately on the 12th idem 
and filed the application{for revision on the 
same day ‘The applicant prays that under 
the circumstances stated above the delay 
be condoned because it was unavoidable. 

I, however, find myself unable to accept 
the suggestion that the delay was unavoid- 
able. The decree of the lower Court was 


-passed on the 3ist October, 1928, and the 


application for copies was putin, apparently | 
by his Pleader, on the 38rd of November 


and the certified copy was delivered to 


him as far back as 26th idem. The appli- 
cant has not explained why he took no 
steps between the 26th of November till 
the 20th of December when he had to leave 
Akola for Delhi. The delay in the pre- 
sentation of this application could very 
easily have been avoided if steps had been 
taken by the applicant to file the same 
before the applicant was attacked with 
serious illness which may have incapaci- 
tated him later from taking any action in 
The learned Advocate 
for the applicant states that from the very 
beginning the applicant had intended to 
come down here for filing the revision in 
the first week of January but that he was 
prevented from doing so on account of 
his sudden illness. Butas laid down in 
Kedarnath v. Zumberial (1) an appellant, 
who wilfully leaves the preparation and 
presentation of his appeal to the last day 
of the period of limitation prescribed 
therefor, is guilty of negligence and is 
not entitled to an extension of time if 
some unexpected- or unforeseen contingency 
prevents him from filing the appeal within 
time. 

I, therefore, decline to condone the delay 
and dismiss the application for revision as 
filed beyond time, 

G, R D. Application dismissed. 

(1) 37 Ind. Oas. 503; 12 N. L. R. 171. 
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NAGPUR JUDICIAL COMMIS- 
| SIONER’S COURT. : 
O1vin Ravision No. 426 or 1928. 
-July 10, 1929, 

_ Present:—Mr. Staples, A. J. O. 
AJODHYA PRASAD— APPLICANT 
VETSUS 

Seth PARESHRAM— NON-APPLICANT, 

Stamp Act (II of 1899), s. 42—Validation of docu- 
ment by Collector—Decision, whether can be questioned 
in Civil Court—Deed not mentioning value of pro- 
perty affected, whether requires stamp duty. 

a deed does not mention the value ofthe pro- 
perty: affected thereby, it does not require stamp 
duty under the Stamp Act. 

In the matter of Muhammad Muzaffar Ali (2), fol- 
lowed. | 

A decision by the Collector validating a stamp 
under s. 42 ofthe Stamp Act by the acceptance of 


duty cannot be disturbed or set aside by the Oivil 
Court. 


Tukaram v. Sonaji (3), followed. 

Application for revision of an order of 
the Additional District Judge, Damoh, 
dated the sth October 1928, in Civil Suit 
No. 16 of 1828. l 

'R. B. N. G. Bose, for the Applicant. 

Mr. J. Sen, for the Non-applicant. 

“ORDER,—This is an application for 
revision against the finding of the Addi- 
tional District Judge, Damoh, on an issue 
framed in the suit with regardtoa docu- 
ment tendered in evidence, its admissibility 
and the value of the stamp payable upon it. 
The document in question purports to be a 
deed of adoption executed by :Motiram in 
favour of the applicant, Ajodhya Prasad. 
It was written upon ta stamp of Re.1 but 
was produced before the Collector under 
s. 41 of the Stamp Act and has been certifi- 
ed and endorsed by the Oollector under 
s. 42 of the Act upon payment of Rs, 20 as 
, duty. 


The lower Court has held thatthe docu» 
ment, although purporting to be a deed of 
adoption, is really a deed of gift as it trans- 
fers the whole of the executant's property in 
favour of the applicant, Ajodhya Prasad, 
and has relied upon Bhagwan Prasad v. 
Pandit Hari Singh (1). The lower Court 
has then proceeded . to hold that the 
document is inadmissible in evidence with- 
out a proper stamp and has declared 
the stamp duty .to be Rs. 1,500 and the 
penalty Rs. 15,000 and has recorded a find- 
ing that the document is not admissible as 
a deed of gift until the applicant, defend- 
ant No. 1, pays Rs. 16,500 as duty and 
penalty. The application for revision is 
against this finding. 


(1) 83 Ind, Cas, 41; 22 N., L; R. 124; A. L R: 1925 
Nag. 199, á 
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T'wo points appear to have been overlook- 
ed by the Judge of the lower Court. The 
first is that the deed does not mention the 
value of the property and, therefore, accord- 
ing to In the matter of Muhammad M uzaf- 
far Ali (2) which was a decision upon a 
reference made by the Chief Controlling 
Revenue Authority under s. 57 of the Stamp 
Act, the deed does not requirea stamp 
under the Act, the second point is that, as 
mentioned above, the deed has been validat- 
ed and certified by the Oollector 
under s. 42 of the Act andis, therefore, 
admissiblein evidence. The lower Court 
has brushed this fact aside by simply 
stating that the document has been stamp- 
ed as an authority to adopt and not as a 
deed of gift. But whether the Collector 
made a mistakeor not in the matter, I am of 
opinion that this decision is now binding and 
final and that it cannot be disturbed or 
set aside by the Civil Court. In this 
connection I have been referred by the 
learned Counsel for the applicant to Tukaram 
v. Sonaji (3). Iam of opinion, then, that the 
finding of the lower Court is bad‘on both ` 
grounds and cannot be upheld. I, therefore, 
set aside the finding of the lower Court as 
regards the stamp duty leviable uponthe 
document and its admissibilityin evidence, 
and instead record a finding that the deed 
must now be held to be sufficiently stamped 
and that it is admissible in evidence. Costs 
ofthis application will be payable bythe 
non-applicant. I fix Pleader’s fees at Rs. 10 
as the application was not opposed and 
was heard ex parte. 


G R. D. Revision allowed. . 
(2) 65 Ind, Cas. 811; 44 A. 339; 20 A. L. J. 161; A. I, 

R. 1922 All. 81. i 
(3) 10 Ind. Oas. 702; 7 N, L. R. 26. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Givin APPEAL No. 157 or 1928. 
March 22,1929. , | 
Present:—Mr. Subhedar, A. J. O, 
WAMANRAO APPELLANT 
versus 
BHAGWAN PRASAD—REsPoNDENT, 


Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r, §—Preliminary decree for foredlosure—Payment 


not made before fixed date—Hatension, whether ` 
. can be given—~Good cause, whether can be assumed. 


In every case before extending time for payment 
of money in satisfaction of a preliminary foreclosure 
decree, the Court’has to be satisfied; in the exercise 


kn dad 
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of a reasonable discretion, that there is good cause 
for allowing the: extension. THis good cause is not 
to be assumed either from non-payment or deferred 
payment but must be alleged and judicially proved. 


Motilal v. Thakur Ujiar Singh (2) and Balkrishan 
y. Atmaram (1), followed. 


| 
First appeal against a decree of the Ad- 
ditional District Judge, Narsinghpur, in 
Civil Suit No, 34 of 1924 dated the 4th 
October 1928. l 
Mr.-D. T. Mangalmurti, for the Appellant. 
Mr. T. J. Kedar, for the Respondent. . 
JUDGMENT. —The facts necessary 
for thé disposal of this appeal are shortly 
these. 
preliminary decree for foreclosure was 
passed by the Additional District Judge, 
Narsinghpur, against the appellant-mort- 
_gagor fixing 6th May, 1926, as the date for 
payment of the decretal amount of 
Rs, 14,935. In the proceedings relating 
to the final decree, which were started by 
the respondent-mortgagee on 10th July,1926, 
the appellant prayed for and was allowed 
an extension of time for payment till 
30th November, 1926, subject to pay ment of 
interest at 6 per cent. per annum on the 
decretal amount from 6th May, -1926, to 


v a- eo aa 
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application on 5th March, 1928, for making 
the preliminary decree final. For seven 
months notices could not be served on the 
appellant-mortgagor of this application. 
Ultimately on 27th October, 1928, -he 
appeared in the lower Court and submitted 
through his Pleader an application for the 
grant of . retrospective extension of 
time till 36th April,1929, the reasons assign- 
ed being that on account of one Anupurna- 


bai a prior mortgagee having filed a suit- 


on her mortgage the appellant was unable 
“to secure a loan with which to pay off the 
present decretal debt, and that there were 
successive failures of crops for the last three 
years. 


The respondent naturally opposed the 
prayer for any further extension of time 
being granted to the appellant. The 
lower Court framed the necessary: issue 
“Whether it would be proper and equitable 
to grant extension of time tothe defendant” 
-and as the parties did not wish to ‘adduce 
evidence, paeged an order refusing further 
extension and made the conditional decree 
for foreclosure final. Against this order 
and decree the present appeal is filed. 

The only argument advanced. in support 
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On 6th November, 1925, the usual- 


dor this Court to hold that the 
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of the appeal is that until the. final disposal 


‘of the --prior mortgagee’s suit an appeal 


against which is now pending in this 
Qourt—the decree nisi in the present case 
should not be made absolute, because it 
was on account of the pendency of this. 


large claim that the appellant could not - 


secure a loan to pay off the respondent's 
decree. . The other reason assigned in the 
lower Oourt about successive failures of 
crops was not put forward in this Oourt. . 
There is nothing on the record of this case 
to show tbat: the appellant made any 
bona fide efforts to secure loans for pay- 
ment to the respondent, and in the 
absence of such. evidence it is impossible 
refusal 
of the lower Court for further extension 
was either illegal or inequitable. In 
Balkrishan v. Atmaram (1) this Oourt has 
very clearly laid down that in every: case, 
before extending time for the payment of 
money in satisfaction of a foreclosure 
decree, the Court has to be satisfied, in 
the exercise of a reasonable discretion, that 
there is good: cause for allowing the 
extension, that this good cause is not to 
be -assumed either from non-payment .or 
deferred payment, and that it must be 
alleged and judicially proved. In avery 
recent case from this Court which went up ` 
to the Privy Oouncil, their Lordships also 
affirmed the principle that extension of 
time canonly be granted for good cause 
shown under O. XXXIV,r. 3 (2) of the 
Civil Procedure Oode and not otherwise: 
Motilalv. Thakur Ujiar Singh (2). Bearing 
in mind the principles laid down above it 
is manifest that the reason assigned for 
the grant of extension of time in the present 
ease cannot be called good cause within 
the meaning of O. XXXIV, r. 3 (2), Civil 
Procedure Code. l 

For the foregoing reasons this appeal 
fails and is dismissed with costs. 


G, R. D. Appeal dismissed. 

(D 26 Ind. Cas. 701; 10 N. L. R. 150. 

(2) 109 Ind. Cas. 46724 N. L. R. 182; A, I. R. 1928 
P.C 1371; 26 A. L. J. 600; 47 O. L. J. 607; 32 0. W. 
N/796; 30 Bom. L, R. 856; 28 L. W. 9; 55 M. L. J. 
81: 55 ©. 82l; I. L. T. 40 Cal, 153; 991. A. 207 
(P. O). 
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NAGPUR JUDICIAL COMMIS- 
= SIONER’S COURT. 
Orvin Revision No. 58 or 1929.. 
es July 18, 1929. 
Present: —Mr. Jackson, A. J. O. 
GOKUL PRASAD—DrrgenpanT—APPLICANT 
versus: 


GOVIND RAO SUBHEDAR—PLAINTIFP ` 


— NON-APPLICANT. ; 
Municipal Election Petition—Order of Civil Court 


~ Revision by fligh Court—C. P. General Clauses Act’ 


(I: of 1914), s. 5 (@)—Amendment to change forum. 

only—Right of institution of proceedings not taken 

away—Amendment, whether has retrospective effect. 

_ The High Court has jurisdiction to interfere in 

revision with orders passed by a Civil Court on 

Municipal Election Petitions. [p. 682, col. 1.) 
Chellasami Konar v, Korusalsangama Kayakar (1), 


followed. ; 
Section 5 (2) of the O. P. General Olauses Act, 


‘ which deals with the continuance of proceedings 
after the enactment under which they were institut- 
ed has been repealed, does not require the proceed- 
ings to continue before the original Court and not 
before the Oourt to which the ‘jurisdic- 
tion may have been transferred by the repealing Act, 


[p. 682, col. 2.) i e 
An amendment of the law which changes the 


-forum and does not take away the right to institute 

- proceedings relates to procedure only and has re- 
trospective effect and a case commenced before the 
Amending Act came into force can be disposed of 
by the Uourt to which it is transferred as ,a result 


of the amendment. p. 683, col. 1.] 
Daivanayaga Reddiar v. Renukambal Ammal (2), 


and Keshoram Poddar v. Nundo Lal Mallick (3), dis- 


tinguished., f ; 
Rajib Lochan Shaw v. Jogesh Chandra Das Gupta 


(4), followed. | Ng : 
Application for revision against an order 


of the Sub-Judge, First Class Betul, dated 
the 22nd December, 1928, in Election Oase 
No. 1 of 1928. ae 
Mr G. R. Pradhan, for the Applicant. 
Mr. A. V. Wazalvar, for the Non-appli- 


cant. 


ORDER.—This is an application for re- 
vision of an order passed by the Subordinate 
Judge, First Clase, Betul in connection with 

an election petition under the Municipal Elec- 
tion Rules The jurisdiction of this Oourt to 

' interfere in revision has been questioned; 
but it isa fact that such applications have 
been hitherto entertained andi find that in 
Chellaswamt Konar v. Korusalsangama 
Kayakar (1) the jurisdiction of the High 
Court has been definitely asserted. That 

is a view from whichI am not prepared.to 
dissent, particularly asthe wording of the 

rules appears to give the Oivil Oourt as 
such the jurisdiction to deal with election 


petitions. 


“The election petition was originally pre- 


sented, as the rules then in force requir. 
(1)-103 Ind, Cas, 821; A. I, R, 1927 Mad. 935. 


ae: a ee oe 
| GOKUL PRASAD V. GOVIND RAG, | 


-having retrospective 
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ed, to the Deputy Commissioner.. While it 
was pending the rules were amended and 
the -jurisdiction was given to the Oivil 
Court. The petition was accordingly 
transferred but the applicant objected to 
the Civil Court’s jurisdiction on the ground 
that the amendment of the rules had not 
a retrospective efect. The learned Sub- 
ordinate’ Judge has held against the appli- 
cant and revision of his order is now 
sought. ; 
Reliance is placed on s. 5, cl. (c) of the 0. 
P. General Olauses Act,which deals with the 
continuance of proceedings after the enact- 
ment, under which they were instituted, has 
been repealed; but it does not seem to me 
that that section requires the proceedings 
to continue before the original Court and 
not before the Oourt to which jurisdiction 
may have been transferred by the repéaling 
Act. Moreover legislation is regarded’ as 
effect in so far as 

it relates to procedure ' 


_it is argued, however, that this is nota 
mere matter of procedure and that the right 
to present a petition toa particular author- 
ity. is a substantive right which eannot be 
taken away with retrospective effect, 


Various decisions have been cited before. 


me dealing with the effect of legislation 


' which takes awaya right of appeal, but I 


cannot find in any of them any decision 
that the right to appeal to aparticular Court 
cannot be taken away. What is decided 
in those cases is that the right of appeal is 
not affected by subsequent legislation. One 
of ‘the decisions—Daivanayaga Reddiar v. 


Renukambal Ammal (2)—seemsto me to 


have no bearing at all on the present case; 
it decides that a question of valuation 
ofan appeal namely that an amendment of 
the Court. Fees Act does not alter the money 


value of the original suit, calculated under 


the law in force when it was instituted 
by which jurisdiction throughout the sub- 
sequent litigation in its several stages is 
fixed. The Privy Council decision in 
Keshoram Poddar v. Nundo Lal Mallick (3) 
upon which great reliance was placed does 
not help the applicant. 


(2) 106 Ind. Cas. 616; A. L R. 1927 Mad. 977; 26 L, 
W. 539: 53M L. J. 637; 39 M. L. T. 417; 50 M. 857; 
(1927) M. W. N. 863. 

(3) 101 Ind. Cas. 38; A. I. R. 1927 P. O. 97; (1927) 
M. W N. 340; 52 M. L. J. 655; 31 O. W. N. 646; 29 


. Bom. L. R. 868; 38M, L. T. 95; 540.508; 28 L. W. 
- 435: 46 0. L. J. 341; 25.A. Ia J, 956; 54 I. A..152 


(P.-C): 


It” dealt with — 
a right of appeal to the President of the - 


` 


ve 
ee 


-ma 
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Oalcutta Rent Act. An appeal had been pre- 


ferred, but before it could be dacided the Act . 


had ceased to beiniforce as regards premises, 
the rent of which exceeded Rs. 3,000 a year. 
The rent of the premises occupied ` by the 
appellant did exceed this amount and the 
President of the Improvement Committee 
decided that ‘he had no jurisdiction to decide 
the appeal. It was held by their Lord- 


ships of the Privy Oouncil that the Presi- . 


dent had jurisdiction but the position there 
was that no Appellate Oourt had been 
appointed to succeed the President with 
jurisdiction in respect of premises, such as 
those occupied by the appellant, and I can- 
not infer from the decision of their Lord- 
ships that,if jurisdiction had been trans- 
ferred from the President to another authori- 
ty, the appellant would have had the 
right to continue his appeal before the 
President. | 

. On behalf of the non-applicant, I have 


been referred to the decision in Rajab Lochan , 


Shaw v. Jogesh Chandra Das Gupta (4). It 
dealt with an amendment of the Oriminal 
Procedure Code, which fmade an offence 
previously triable only by the Oourt of 
Session triable by a Magistrate of the First 
Olass. It was held that the amendment 
related to procedure and had retrospective 
effect and that a case, commenced before 
the Amending Act came into force, could 
be disposed of by a Magistrate. That isa 
view with which I respectfully concur. 


‘Iam of opinion then that an amendment ` 


of the law, which changes the forum and 
does not take away the right to institute 
proceedings, relates to procedure only and 
has retrospective effect, That being so, I 
must hold that the Subordinate Judge, in 
the present case, has jurisdiction to deal 


with the election petition presented to the. 


Deputy Oommissioner. Tha application 
for revision is dismissed with costs. I fix 
Pleader’s fee at Rs, 20. l 

G. R. D. Application dismissed. 


(4) 84 Ind. Cas. 705; A. I. R. 1924 Oal. 983; 28 0O. W., 
N. 998; 26 Or. L. J. 353. 


1 
“e 
14 


HAZARIMAL Wy GOVINDA, 
Improvement Committee, Calcutta, uader the: 


' The plaintiff has, therefore, filed thi 


' against the minors’ estate. 
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NAGPUR JUDICIAL COMMIS- 
. © ` SIONER’S COURT. 
Orvin, Revision No. 199-B or 1928, 
Paa April 24, 1929. , 
 -Present:—Mr. Subhedar, A. J. O. 
' HAZARIMAL—Appricint 
versus l 
GOVINDA-—NON-APPLIOANT, 
Hindu Law-—Manor—Debts by guardian not pur- 


porting to bind minors estate, whether binding on 
minor's. estate, 

Neither the minor nor his estate is liable for debts 
borrowed by a guardian which do not purport to 
bind his estate. 


Tukaram Manaji Dhangar v. Ramchand : 
Peshkar (1),,referred to. nara Hari 


_ Application for revision of the Judge 
Small Cause Court, Akola, in Small Cause, 
ae No, 3763 of 1929, dated the 25th June, 
Mr. M. R. Bobde, for the Applicant. 
ORDER.—Onj/29th April, 1924, the defand- 
ant No,-l.Kausalya, bad personally horrow- 
ed Rs. 115 from the plaintiff along with one 
Madhoji who was then partner in cultivation 
of a field belonging tothe plaintiifand which 
both of them had taken on lease. In con- 
sideration of the aforesaid loan the defend- 


‘ant No. 1 and Madhoji had executed on 


the same day a simple money bond in 
plaintiff's favour. Later on the defendant 
No. Lagain borrowed Rs, 80 from the plaintiff 
on 16th, June, 1924, and personally executed 
a simple money bond. Thefplaintiff brought 
a suit against the defendant No, 1 on: 
the basis of both these bondsin the Small 
Cause Court, Akola, and also impleaded the 
defendant No. l’stwo minor sons ag pare 
defendants on the ground that the loans in 
question were borrowed for the purposeg 
in connection with the cultivation of the 
minor’s fields, 

The lower Court having held that the 
loans in question wére not proved to have 


‘been borrowed by the defendant No: 
the benefit of the minors’estate, 0. 1 for 


| as 
decree against the defendant No. ‘eee 


and dismissed the claim against the minorg 
8 ap- 


plication for revision and claims a decree. 


There is no substance in any of the 


‘ . grounds urged in the application for reyi- 


sion.: There is no reliable evidence t 
the loans were in fact borrowed for ‘de 
purposes of the minors’ estate. Itisa wel] 


. established proposition of law that neither 


the minors nor their estate is liable for the 


_ debts borrowed by a guardian which do not 


purport to bind their estate : 
-Manajt Dhangar v, 


Tukaram’ 
Ramchandra Hari 
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Peshkar (1). The decision of the lower ' 


Court is perfectly correct and this applica- 
ion, therefore, fails, and is dismissed with- 
out notice to the other side. 
G. R.D. |. Application dismissed. 
(1) 2 N. L, R. 25. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
O1vit Revision No. 356-B or 1928. 
April 25, 1929. 

Present:—Mr. Subhedar, A. J. O. 
JIWA UMAR KAOHHI— APPLICANT 
VETSUS 
GULABOHAND —NON-APPLICANT. 

Civil Procedure Code (Act V of 1908), 0. XXXIFY, 
y. 8—Preliminary mortgage decree—Tender of money 
due after due date—Good cause for extension not 
shown—Order passing final decree, whether legal. 

The mere tender of money due under a pre- 
liminary mortgage decree is no ground for refus- 
ing to pass a final decree after the expiry of the 
period fixed for payment under the preliminary 


decree. 
` Unless good cause for extension is alleged and 


proved the Oourts have no discretion to condone 


the delay. 
Motilal v. Thakur Ujar Singh (1), referred to. 


Application for revision of the District 
Judge, Akola, in Miscellaneous Case No. 
56 of 1928, dated the 27th'August, 1928. 

Mr. M. B. Niyogi, for the Applicant. 

ORDER.—In proceedings for final 
decree for foreclosure the applicant judg- 
ment-debtor pleaded an adjustment but 
the Oourt of the first instance held the 


plea not proved and made the decree final | 


in spite of a belated prayer for extension 
oftime. Against this order an appeal was 
preferred tothe District Judge, Akola, but 
was rejected. The applicant, therefore, 
comes up to this Qourt in revision. 

Itis argued here that the lower Oourts 
were in error in notaccepting the money 
which the applicant was willing to deposit 
just before the case was closed. But mere 
tender of money is not enough. Unless 
good cause for extension is alleged and 
proved the Courts have got no discretion 
left to condone the delay. The alleged 
cause for non-payment atthe proper time, 
viz., the adjustment was held not proved 
by both the lower Courts and therefore 
they had no power to grant extension: see 
Motilal v. Thakur Ujiar Singh (1). ; 

The application faiis and is dismissed 
without notice to the other side. 

G R D Í Application dismissed. 
(1) 199 Ind. Cas. 467; 24 N. 1 R. 182; A.I. R. 1929 
P. 0.137: 26 A. L. J. 600; 470. L. J. 607; 32 0. W 


N. 796; 30 Bom. L. R. 856; 28 L. W. 9; 55 M. L. 
J. KN 55 0. 821; I. L. T.40 Oal. 153; 55 I, A, 207 


(P.O 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : 
FULL BENCH 
Szoonp GIVIL APPEAL No. 298-B oF 1927. 
August 7, 1929. 


; Present:—Mr. Macnair, Officiating J. O., Mr. 


Jackson, A. J. G and Mr. Subhedar, A. J.O. 
Haji MAHMAD Haji WALI— 
'  PLaINTIFFS—APPELLANTS 
VETSUS 
RAMAPPA—DEFENDaNT— RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 68— 
Lahan gahan mortgage—Remedy for foreclosure ex- 
pressly given—Implied covenant of personal liability, 
whether exists—Contract Act (IX of 1872), s. 19—Con- 
tract induced by fraud or misrepresentation— hight of 
performance of contract, how can be enforced—Hight, 
whether available to stranger to contract. 
In a lahan gahan mortgage it is necessarily implied 
that there isno covenant of personal liability if no 
such covenant is included in the termsof the deed. 


(p. 687, col. 1.1 e 
Govind v. Jagannath (3) and Kundanmal v. Wasudeo 


(4), approved. 

Jiwan Das v. Janki (2) commented upon. 

Seth Gopikissan v. Mankuwar (5), overruled. 

Per, Jackson, A. J. C.—Under s. 19 of the Contract 
Act rights given toa party, who has entered intoa 
contract under fraud or misrepresentation are to 
avoid the contract or to insist on the contract being 
performed. The section does not entitle the party to 
have an entirely different contract performed. [p. 687, 


col. 2.) 
Appeal against the decision of the Special 


Additional Districs Judge, Akola, dated the 
25th June, 1927 in Civil Appeal No. 13 0f1927. 
Messrs. M. R, Bobde, G. R. Deo, and P. B. 
Gole, for the Appellants. 
Mesers. M. B. Niyogi and M. D. Khandekar 
forthe Respondent. / 


ORDER OF REFERENCETO A 
FULL BENCH. f 


Jackson, A. J. C.—(February 28, 
1929).—This case turns on the interpreta- 
tion of the ruling in Ram Narayan 
Singh v. Adhindra Nath Mukerjee (1) 
in which tbeir Lordships of . the Privy 
Council pointed out that in considering the 
question whether there is any personal 
liability on the part of the mortgagor for 
the payment of that portion of the loan 
with interest which remained unsatisfied 
out of the mortgaged property “it must be 
borne in mind (i) that a loan prima facie 
involves such a personal liability; (72) that 
such a liability is not displaced by the 
mere fact that security is given for the 
repayment of -the loan with interest; but 
(iii) that the nature and terms of such 

(1) 38 Ind. Cas 932; 44 C 388; 21 M, L. T. 12; 15 A. 
L. J. 107: (1919) M. W. N. 94; 32 M. L. J. 39; 25 O. L. 
J. 121; 21 C. W. N. 383; 19 Bom. L. R. 194; 44. LA. 


87 (P. O). : 
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security may negative any personal liability 
on the part ofthe borrower.” In Jiwan Das 
v, Janki (2) a Bonch of this Court, follow- 
ing the Privy Council decision, stated the 
position more concisely, and, I think, less 
accurately in the following words :—‘‘In 
every mortgage bond there is a personal 


convenant to pay the mortgage debt unless | 
the contrary is expressly statedjor appears: 


by necessary implication from the terms 
of the bond.” I consider this statement of 
the position less accurate because reference 
is made only to thetermsof the bond and 
not to the nature of it. In Govind v, Jagan- 
_ nath (3) Drake-Broeckman, J. C. had held 
that in the case of a lahan gahan mortgage 
in which the only remedy expressly given 
to the mortgagee isone by way of foreclos- 
ure thereis no implication of personal liabi- 
lity. That decision was given before that 
of the Privy Council case referred to; but I 
am unable to see that it conflicts with the 
Privy Council decision. The learned Judi- 
cial Oommissioner held in effect that, by 
reason of the nature of a lahan gahan mort- 
gage and of ‘the terms of the particular 
deed that he was considering,there wasan im- 
plication against personal liability. This view 
appears to have been taken in Kundanmal 
v. Wasudeo (4) by Kotval, A. J. O., and Iam 
unable to agree with the pronouncement 
by Hallifax,A. J. O. 
v.Mankuwar (5) that Gobind v. Jagannath 


(3) must be considered to haye been over- ° 


ruled, and that in Kundanmal v. Wasudeo 
(4), Kotval, A. J. ©. misapplied the 
Privy. Council decision. In view, however, 
of the conflictof decision in this Court, I 
consider it desirable that the matter should 
be referred toa Bench for decision, The 
question to be referred I state as follows :— 

“Whether in the case of a lahan gahan 
mortgage, in which the only remedy ex- 
pressly given is that of foreclosure, there is, 
by necessary implication, no covenant of 
personal liability.” 

OPINION. 

Jackson, A. J.©.—The question we 
have to decide is whether, in a lahan gahan 
mortgage that is, a mortgage in which the 
remedy provided is foreclosure in default of 
payment by given date andin which the 
only remedy expressly given is that of 
foreclosure, there is by implication no 
covenant of. personal liability. The 


reference has been made necessary by the’ 


(3) 33 Ind. Cas. 753; 12 N. L, R.19. 


4 
A. I. R. 1922 Nag. 119, 


“MAHMAD U, RAMAPPA, 


in Seth Gopikissan 


(2) a Ind. Cas,53; 18 N.L. R.145; A. I. R.1922Nag, 9R. 
9 i 
) 69 Ind. Cas. 615; 19 N. L. R. 67;5 N.L. J. 259; 
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decision in Seth Gopikissan v, Mankuwar 
(5) wbich applied Ram Narayan Singh v. 
Adhindra Nath Mukherjee (1) as interpreted 
in Jiwan Das v. Janki (2). According to 
Seth Gopikissan v. Mankuwar (5) the Privy 
Council decision in Ram Narayan Singh v. 
Adhindra Nath Mukerjee (1) must be cons 
sidered to have overruled Govind v. Jagan- 
nath (3), in which it was laid down that 
“where in a mortgage-deed the remedy. of 
the mortgagee is expressed to be foreclosure 
the mere fixation of a date by which the 
mortgagor undertakes to pay the mortgage- 
money dces not amount to a stipulation bind- 
ing him to repay thesamewithinthe meaning 
of cl. (a), s. 68, Transfer of Property Act.” 
As has been held in Jag Sahu v. Ram 
Sakhi Kuer (6) and Dattambhat Rambhat 
v. Krishnabhat (7) the insertion in a 
usuiructuary mortgage of a covenant by the 
mortgagor to repay the consideration money 
on a particular date may entitle the mort- 


_gagee to a personal decree against the mort- 


gagor; but it does not follow that that would 
be the effect of inserting such a covenant-in 
a mortgage by conditional saleor in a 
mortgage of a similar nature to one by 
conditional sale. It has been pointed out 
in Govind v. Jagannath (3), that a lahan 
gahan mortgage does not come within the 
definition of a mortgage -by conditional 
sale ins. 58 (c), Transfer of Property Act. 
Nevertheless, the effect of a lahan gahan 
mortgage is the same as that ofone by 
conditional sale and mortgages in forms 
similar to that of lahan gahan, such as 
‘kutkubala’ or ‘bai-bil-wafa,’ were recognis- 
ed by their Lordships of the Privy Council 
in Baikishen Dasv. W. F, Legge (8) ina 
passage that occurs at page. 159*, as stand- 
ing on the same footing as mortgages by 
conditional sale. In that case their Lord- 
ships said that it is not necessary in such 
mortgages that the mortgagor should 
make himself personally liable for the 
repayment of the loan. Again, in Kalka 
Singh v, Paras Ram (9) another Privy 
Oouncil decision, the following occurs: 
“In the next place, although an unqualifi- 
ed admission of a debt no doubt implies a 
promise to pay it, their Lordships are not 
prepared to hold that that is necessarily 


so where there is an express promise to pay 
(5) 78 Ind. Cas. 239; 20 N. L. R. 46; AT. R 1924 Nag, 97 
“ (6) 65 Ind. Cas. 666; 1 Pat. 350; (1922) Pat. 59; 3 P. 
L. T. 332; A.I. R.1922 Pat. 167. ' 
-(7)TInd. Cas. 446; 34 B. 462:12 Bom. L. R. 491. 
“(By 22 A. 149; 40. W. N. 153; 2 Bom. L. R. 58; 3 27 I. 
A. 58;:7 Sar. P. O. J. 601 (P. C.). 
(9) 22 O. 434; 22 I. A. 68;6 Sar. P. O, J. 545; .5 M. 
L. J. 14; Rafique & Jackson’s P. O. No. 137. P 


“*Page of 22 A [Hd] 


. every mortgage. i ; 
` Sheo Pargash Singh (10) their Lordships 
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in a particular manner.” 


These decisions 


' areauthority for the view that a personal 


covenant is not necessarily implied in 
In Narotam Das v. 


have held that there was no personal 


- covenant to pay in an instrument which 
- contained a promise to repay the’ loan 


within a fixed period and then provided, in 


‘default of payment, for satisfaction of the 


‘debt out of the property hypothecated. 
' This is exactly the same view as has been 
‘taken in Govind v, Jagannath (3). It goes 


further than the two Privy Oouncil deci- 


| sions already cited and makes it clear that 


in some mortgages the nature of the mort- 
gage gives rise to the implication that there 


': js no personal covenant. 


Tt has now to be considered whether the 


“Privy Council have taken a different view 
in Ram Narayan Singh v. Adhindra Nath’ 


Mukerjee (1). At page 400* the following pass- 
age occurs:—“In considering this question 
it must be borne in mind (t) that a loan 

rima facie involves such a personal liabi- 
lity; (iċ) that such a liability is not displaced 


. by the mere fact that security is given. for 


I 


_... plies a personal 
“that, therefore, the 
down in Seth Gopikissan v. Mankuwar (9). 


the repayment of the loan with interest; 
but (iit) that the nature and terms of such 
security may negative any personal liability 
on the part of the borrower.” The inter- 
pretation of this passage in Jiwan Das v. 
Janki (2) as applied in Seth Gopikissan v. 


Mankuwar (5) is that a personal covenant 


' -to repay the money lent exists in every 


mortgage transaction unless it issnegatived 


expressly 


the terms of the bond or the circumstances 


of the case. It is argued before us that 


the mortgage-deed is an acknowledgment 
of the debt, that such acknowledgment im- 
promise to pay the debt and 

the law is correctly laid 


It is difficult, however, to hold that their 
Lordships of the Privy Council have,in Ram 
Narayan Singh v. Adhindra Nath Mukerjee 
(1) taken a different view to those expressed 
in the earliar decisions already referred 
to. Another judgment of their Lordships 
delivered in the same year is Ram Narayan 
Singh v. Adhindra_ Nath Mukerjee (1), is 
that in Jatindra Nath Basu v. Peyer Deye 


' (11) At page 2551 they seem to repel 
me T A 740; ti Pa. 83, 8 Ind. Jur. 275; 4 Sar. P. 
G. J. 522; Rafique & Jackson's P. O. No. 78. 

(11) 34 Ind. Cas. 69; 31 M. L. J. 248; 14 A. L. J. 
597-90 O. W. N. 866; (1916) 1M W.N. 403; 18 Bom, 
1 h 509: 24 O. L. J. 67; 20 M. D. 1.25; 3L. W, 553; 


43 0.990; 43 I. A. 108 (P. 0). 
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the argument now scught to be based on. 
Ram Narayan Singh v. Adhindra Nath. 
Mukerjee (1), by the following words: “The 
Subordinate Judge and the High Court 
have assumed from the mention in that . 
document thatthe Rs, 1,830,000 had been 


. advanced that it- might be inferred that 


it was the intention of the parties that. 
the Maharaja Ram Narayan Singh should 
be personally liable torepay the advance. 


Their Lordships do not draw that infer- 


ence from that document. On the contrary, 
their Lordships draw the inference from 
that, document that the Maharaja Ram 
Narayan Singh did not intend that he. 
should be parsonally liable.” 


From .the words used in Ram Narayan 
Singh v. Adhindar Nath Mukerjee (1), Ido 
not think that their Lordships’ pronounce- 
ment in that case supports the argument 
taken before us. In my Order of Refer- 
nee I have pointed out that the learned. 
Judge, who interpreted their ‘Lordships’ 
pronouncement in Jiwan Das v. Janki (2), 
interpreted it, in my opinion, somewhat 
inaccurately, because he referred only to. 
the terms of the deed and not to the 
nature thereof. It is argued before us that 
the nature and the terms of a mortgage- 
deed are the same thing, but I cannot 
agree, It is true that the nature of the 
deed must be set forthin the terms and it is 
set forth, in my opinion, in the terms which 
state how the property is to be used in 
satisfaction of the debt, Itis also argued 
before us thut the nature of a mortgage- 
deed has nothing to do with the remedy; 
but it seems to me clear that it is the 
remedy which decides whether a mortgage 
is by nature a simple mortgage, 
or & mortgage by conditional sale or 
a usufructuary mortgage and so on. 
This is indeed clear from the words used 
by their Lordships of the Privy Oouncil in 
Ram Narayan Singh v Adhindra Nath 
Mukerjee (1) “having regard to the nature 
of the deedof the 14th April,1896,which was 
a usufructuary mortgage only”. It seems 
to me that the nature of the deed, that is, 
the terms relating to the remedy, has been 
given special importance by their Lordships 
and . that the nature of the deed may by 
itself negativea personal covenant. That 
is also 1 think in accordance with s, 68 of. 
the Transfer of Property Act. That section 
gives the mortgagee a right to sue the 
mortgagor for the mortgage money in three 
cases only, the first of which is where the 
mortgagor -binda himself to repay the 
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mortgage money. Reference tos. 58 will 
show that it is in only two of the four mort- 
gages there defined that the mortgagor 


binds himself to pay the mortgage money; 


he does not do so in a mortgage by condi- 
tional sale or ina usufructuary mortgage and 


as I have said, & mortgage, such as that- 


we are considering, stands on the same 
footing as a mortgage by conditional sale. 
Although I have. expressed the opinion 
that the learned Judge who interpreted 
Ram Narayan Singh v. Adhindra Nath 
Mukerjee (1) in Jiwan Das v, Janki (2) has 
re-stated their Lordships’ pronouncement 


somewhat inaccurately, itis clearfrom what. 


he goes on to say that he wasin no danger 


in that case of applying that pronounce- . 


ment wrongly. After his statement, “In 
every: mortgage-bond there isa personal 


covenant. to pay the mortgage-debt, unless - 


the contrary is expressly stated or appears 
by necessary implication from the terms of 
the bond,” the following sentence occurs: 
“Where there is no express coyenant, that 
necessary implication”—that is, that there 
is‘ no personal covenant—‘‘arises out of the 
terms of most foreclosure and many usufruc- 
tuary mortgages, but not outof those of a 
simple mortgage for sale.” By these words 
‘he gives the requisite value to the nature of 
the mertgage. In Seth Gopikissan v. Man- 
kuwar (5) he seems to have misepplied his 
own judgment and to have omitted to con- 
„Bider that the provision of foreclosure and 
no other remedy in a deed might imply 
the absence of a personal covenant. ` 
I am of opinion that Seth Gopilissan v. 
Mankuwar (5) has been inaccurately decid- 


ed and that Govind v. Jagannath (3) has not’ 


been overruled by Ram Narayan Singh v. 
Adhindra Nath Mukerjee (1). I consider 
that in a lahan gahan mortgageit is neces- 
sarily implied that there is no covenant of 
personal liability if no such covenant is 
included in the terms of the deed; and that 
the question referred to us should be an- 
swered in the affirmative, ae 

Macnair, Offe. J. C.—I agree.’ 

. Subhedar, A. J. C.—I also agree,» 
JUDGMENT. - p 
| Jackson, Ao ds C.— (August 12, 1929), 
—In accordance with the opinion given by 
the. Full Bench I hold that there is no per- 
‘ gonal covenant in the mortgage-deed on 
which the suit Out of which this appeal 
‘arises is based. ; 

There is oneother point to be con- 
sidered and that is the claim of the plaint- 
` iffs to a decree for sale with a personal 
decree against the defendant, in the event 
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of the sale proceeds being insufficient ‘to 
satisfy the mortgage-debt, on the ground 
that the. defendant misrepresented to the 
plaintifs the value of the property mort- 


-gaged at the time the mortgage-deed was 


executed. Both the lower Courts have re- 
corded that the defendant has admitted 
that he told the plaintiffs that the value of 
the property was about Rs. $000. Ido not 
so read the defendant's deposition; but as- 
suming that hedid madea statement as to 
the value of the property and that his de- 
position shows that that statement was to 
the effect that the value was Rs. 9,000 and 
assuming further that that was a false state- 
ment of the value of the property mortgag- 
ed,1 ‘am of opinion that the plaintiffs arestill 
not entitled to the decree that they claim. 
Under s, 19 of the Oontract Act the 
rights given to a party, who has entered in- 
to a contract under fraud or misrepresenta- 
tion are to avoid the contract or to insist on 
the contract being performed. The section 
does not entitle the party to insist on an 
entirely different contract being performed. 


_ Moreover, the rights given by s. 19 are given 


only to a party whose consent tothe con- 
tract was, in fact, caused by the fraud or 
misrepresentation. I agree with the trial 
Court that it- is impossible to believe that 
the plaintiffs relied solelyon the statement 
of the defendant as to the value of the pro- 
perty. They had materials or could have 
obtained them without much trouble on 
which to form anindependent opinion of 
the value and lam convinced thatit was 
not the statement of the defendant that 
induced the plaintiffs to enter into a con- 


‘tract and that any statement of the value 


made by the defendant’ does not entitle 
them to the decree that they claim.. 


` I dismiss the appeal with costs, I fix 
Pleader’s fee at Rs, 150, 
G.R. D. Appeal dismissed, 


Hea piee pamar UOC 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

, MISCELLANEOUS APPHAL No. 6-B or 1929. 
August 26, 1929. 
Present:—Mr, Jackson, A.J. O. 

BABARAO AND sNOTHER-——PLAINTIFFS— 
APPELLANTS 
: versus — 
NARAYAN RAO ANDOTHERS——DEFENBANTS 


— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O, XL, r, 1 
(2)—Partition  swit~Receiver, whether can be 
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appointed at creditor s requesi—O. XL, 7.1 (2), scope 
of. 


Order XL, r. 1 (2), Civil Procedure Code, deals 
with cases in which property is in the possession 
of a person who is not a party to the suit. It 
does not prohibit the appointment ofa Receiver in 
a partition suit, at the instance ofthe creditors of 
the coparceners. 


. Appeal against an order of the Addi- 
tional District Judge, Amraoti, in Civil Suit 
No. 33 of 1928, dated the 12th March, 1929. 
“Mr. T. L, Sheode, for the Appellants. 

Mr. M. B. Niyogi, for the Respondents. 

ORDER.—This is an appeal against an 
order appointing a Receiver. The plaintifis 
are the minor son and the wife of defend- 
ant No. land they have sued for a parti- 
tion anda declaration that certain decrees, 
attachments, mortgages and simple money 
debts are not binding upon them on the 
ground that the debts incurred by defend- 
ant No. 1 were for illegal and immoral 
purposes. Defendant No. 1's creditors have 
been joined as defendants and they made 
an application for a Receiver which was 
rejected on 13th August, 1928, They were 
however, permitted to apply again if they 
failed to realise the sumsdue to them by 
sale of the right, title and interest of defen- 
dant No.1. A part of the property has 
been sold but there still remained debts 
of Rs. 18,000 outstanding. A second appli- 
cation for a Receiver has now been granted 
onthe ground ‘that if no Receiver is ap- 
pointed, defendant No.1 in collusion with 
the plaintiffs will do away with as much 
of the produce as they can. 

The first pointtaken in appeal is that 
the creditors, who have purchased the 
rights of defendant No. 1 have no present 
right to possession of the property. It 
has -been laid down in Abdul Aziz v. 
Ajudhia (1) and Mohan Lal v. Tek Chand 
(2) that a purchaser of an undivided share 
can only obtain separate possession by en- 
forcing partition of the: whole estate. 
On this it is urged that no Receiver can 
be appointed because of O, XL, r. 1 sub- 
r, (2) which runs as follows: “Nothing 
in this rule shall authorize the Court to 
remove from the possession or custody of 
property any person whom any party to 
the suit has not a present right so to 
remove,” But that sub-rule seems to me 
clearly to deal with cases in which the 
property isin possession of a person who 
is not a party to the suit. If applied; as the 
appellants desire, it would mean that a 


A) 15 0. P. L, R. 156. ` 
+ (2) 18 Ind. Cas. 826; 9 N. L. R. 18. 
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Receiver could not be appointed in suits 
for partition and that a Receiver can be 
appointed in such suits as has been recog- 
nised in Hanumayya v. Venkata Subbayya 
(3) and Bhagwan Das v. Sheonandan Prasad 
Sahu (4). It has been sought to distinguish 
those cases on the ground that no strangers 
were parties to the suits, but that would 
not take them out of the operation of 
O. XL r. I sub-r. (2) if the appellants’ 
interpretation of that sub-rule is correct. 

It- is next contended that, asthe only 
ground for appointing a Receiver isa fear 
that defendant No. 1 and the plaintiffs will 
do away with the produce and as the 
creditors are not entitled to mesne profits 
before partition, they are not entitled to 
obtain the appointment of a Receiver. Re- 
ference has been made in this connection 
to Amritrav v. Govind (5) and Maharaja of 
Kobbila v. Venkataramanjulu Naidu (6). 
In Maharaja of Bobbilt v, Venkaiaraman 
julu Naidu (6) it is laid down that a pur- 
chaser of the undivided share of a member 
ofa joint Hindu family does not thereby 
become a tenant-in-common with the 
other members and hence he is not entitl- 
ed to any mesne profits in respect of his 
share for the period batween the date of 
his purchase and the date of his suit for 
partition. It may be. pointed out that 
here the suit for partition has been in- 
stituted though not by the purchasers; but 
the real answer tothe appellants conten- 
tion is that the creditors are not claiming 
mesne profits, what they claim is that the 
whole property and the produce thereof are 
liable for the debts due to them. The 
plaintifs have to prove that the debts 
were incurred for illegal or immoral pur- 
poses and until they doso,the whole property 
is prima facie liable for the debts. In 
these circumstances, I consider that the 
Receiver was rightly ordered to be appointed. 

I dismiss the appeal with costs. I fix 
Pleader’s fee at Rs, 50. 

G. R D, ` 

(3) 18 M. 23. 

(4) 85 Ind. Cas. 93; 3 Pat. 964; A. I. R, 1925 Pat. 
293; 6 P. L. T. 678. 

(5) 21 Ind. Cas: 590; 9 N. L. R. 145. 
" (6) 25 Ind. Cas. 585; 39 M. 265; 16 M. L. T. 181; 27 
M. L. J. 409. 4 


Appeal dismissed. - 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : . 
MiscELLANHOUS Petition No, 15 oF 1929, 
August 1, 1929. 

Present:—Mr. Macnair, Oftg. J. O. and 
Mr. Jackson, A. J. O. 
COMMISSIONER or INCOME TAX, 

NAGPUR—Apprioantr 
Versus f l 

: Bır S. M. OHITNAVIS——NOoN-ÅPPLIOANT. 
' Income Tax Act (XI of 1922), ss. 66, 66-A (1)— 
Commissioner of Income Tax, whether can. appeal 
to Privy Councitl—Leave to appeal, to Privy Council 
from income-tax decisions, when can be granted — 
Civil Procedure Code (Act V of 1308), 8. 110—“Other- 
`~ wise”, scope of. 
- The Commissioner of Income Tar in ae ce 
` reference to the High Oourt under s. 66 (1) of the 
Income Tax Act, is not functioning as a Court but 
Pine as a party and is entitled to appeal to the 

ri 


(2) oÈ the Income Tax Act. [p. 689, col, 2 


Provisions of s. 66-A of the Income ‘Tax Act . 


exclude from any-right of appeal casés, which fall 
within the requirements ofs: 110 of the Civil Pro- 
cedure Qode, and are operative to confine that right 
to cases which are certified to be otherwise fit for 
appeal to His Majesty in Council. ` fibid.] 

Delhi Cloth and General Mills Co. Ltd. v, Income 
Tax Commissioner, Delhi (2), followed. 


The provision authorizing a.High Court to certify 


that a case is fit for appeal “otherwise” is intended 
to. meet special cases: such, for example, as those in 
which the point in dispute. is not measurable by 


money though it may be of ‘great public or: private. 


importance. [ibid.] 
| Banarsi Das v, Kashi Krishna Narain (3), followed. 


` Miscellaneous petition application for 
leave to appeal to Privy Council against 
the decision of this Court in M. J. O. 33 
of 1927, dated the 13th December, 1928, 
reported in 117 Ind, Oas, 258. 

Mr. D.N. Chaudhary, R. B., for the Ap- 
plicant. 

Mr. M, R. Bobde, for the Non- Applicant. 


Order.—The Commissioner of Income 
Tax asks for leave to appeal to His Majesty 


in Council under the provisions of s. 66-A. 
(2) of the Indian Income Tax Act, XI of. 


1922, against the final order of this Oourt 
passed on & reference under s, 66 (2) of 
the Act. 

| The respondeat raises a ANANE 
Objection thats. 66-A does not authorise 
an appeal by the Commissioner of Income 
Jax to the Privy Council. His ground is that 
the. Commissioner of Income Tax cannot 
be considered a party as he exercises the 
«functions of a Court in making a refer- 
ence to the Oivil Court; We hold that the 
Income,Tax Act, in providing that .the 
Commissicher in proper cases should make 
reference to the Oourt, merely provides 
& convenient procedure. foy obtaining the 


decision of a Court with regard to ee kih 


44 
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‘matter in dispute. When the are comes 
. before the Oivil Court, the Commissioner 
' of Income. Tax is a party, A Collector also 


Council from an adverse TEE under 8. 66 - 


g. 


< 
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can make a reference under the Land 


. Aéquisition - Act and it has never been 


doubted: that the Oollector is a party in 
the proceedings of a Oivil Oourt. The 
practica of the Privy Council is sufficient. 
to remove any doubt on this point. In 
appeals by the assesses the Commissioner 
of Income Tax is treated as respondent and 
in Commissioner of Income Tax, Bombay v. 
The Western India Turf Club (1), the Oom- 
missioner of Income Tax was considered 
to be. the appellant. 

In Delhi Cloth and General Mills Co., 
Limited v. Income Tax Commissioner, Delhi 
(2) it was held that “the provisions 
of s. 66-A of the Indian Income Tax 
Act exclude from any right of appeal 
cases which fall within the requirements 
of s, 110 of the Code and are operative 
to confine. that right to cases which are | 
certified to be otherwise fit for appeal to 
His Majesty in Council. We have, there- 


7 fore, to decide whether this case is, ‘other- 


wise’ fit for appeal to His Majestyin Oouncil. 

Their Lordships of the Privy Oouncil 
in Banarsi Das v, Kashi Krishna Narain 
(3), have stated that the provision authoris- 
ing a High Oourt to certify that the case 
is fit for appeal “otherwise” is clearly 
intended to meet special cases: such, for 
example, as those in which the point in 
dispute is not measurable by money, though 
it may be of great public or private 
importance. The applicant urges that the 
point in dispute is of great public im- 


portance, . 


The point which is in dispute is briefly 
this. Has an assessee an absolute option 
to decide in what year a debt due to 
him or any part of that debt is to be 
treated as irrecoverable and, therefore, to 
affect the amount of profits received in 


‘that year? Jt cannot, we think, be denied ~ 


that this point is: of great public import- 
ance. Hvery trader or money lender con- 
tracts bad debts. If he is aware that he 


(1) 106 Ind. Gas, 642; 52 B. 123; A. I. R. 1998 P.O, 
1: 30 Bom. L. R. 105; 54 M. L.-J. 1; 47 O. L: J. 96; 5 O. 
WN. 38: I. L. T.40 B. 38; 27 L. W. 404; 32 0. W. N. 
457; 26 A. L.-J. 474 (P70). , 

(2) 106 Ind. Oas. 156; 9 Lah. 284; A. I>R. 1927 
P. 6. 249.4 O. W. N, 1053; 8 P. L. T. 791; 25-A, LA 
J. 964: 53 M. L. J. 819; 47 0. L.J. Ti 30 Bom. L. Ri 
60; I. L. T, 40 Lah. J; 32 0. W, N. 287; 54 L A. 42); 
99 P. L. R. 37; (1928) M. W. N.95; 27 Le W. 179 


“ies. 297; 981 A, 11,50. W.N, 193; pas 
56; 3 Bom, L R, 154; 7 Ber, P.O. J, 825 


' ot ". 
2 
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‘has an absolute option to abstain from 


writing off these debts in a year when 
such absention will not greatly increase 
his tax, he will frequently or even generally 
utilise that option in order to save income- 
tax. A petty trader, whose income but 
for this device would in many years exceed 


-the taxable minimum, can write off ina 


considerable proportion of these years just 
enough ofa bad debt to bring his income 
below the minimum. An assessee with a 
considerably larger income .can write off 
just sufficient to reduce the rate of assess- 
ment in years in which, if he has not 
full option to choose the time of writing 
off, his income would be slightly above 
the maximum for which a certain rate is 
taken. A still wealthier trader or money 
lender can utilise the option in order to 
escape super-tax, refraining from writing 
off bad debts in years when his income 
is below the super-tax limit. The exist- 
ence of this option, then, when it becomes 
known will have a very considerable offect 


on the-receipt - aiti iatri 
on the receipts of Government from income ditional District Judge, Bbandara, dated 


tax. - 


`. The sum in dispute in this case is stated 


og 


to be about Rs. 1,000 but the sums affect- 
ed in individual cases by exercise of the 
option, will in most cases be even smaller, 
In the present case the point in dispute 
was referred to a Full Bench. We do 
not consider it likely that a case’ more 


_ suitable for certification will come before 


this Court in the near future. The Counsel 
for the non-applicant. did not urge that 


_ the grant of the certificate when the sam 


in dispute was so small would involve 
great hardship on his client, and we do 


‘not think ‘that the grant does involve 


undue hardship. The amount placed in 
jeopardy by the grant is a small fraction 
of the income of the non-applicant -for a 
single year, and the non-applicant will 
not be saddled with the costs of the ap- 


plicant in appeal unless their Lordships. 


of the Privy Council consider that this is 
just. We, therefore, certify that the case 
is fit for appeal on the ground that the 
point in dispute is of great public im- 
portance, Oosts incurred in this Court will 
be.borne.asincurred, — . 2 


G. R. D, Certificate granted, - 
4 y < a Ga 
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NAGPUR JUDICIAL COMMIS- 

- SIONER'S COURT. _. 
First Ovik AprzaL No. 1000r 1927, 
August 22, 1929. ; 
Present:—Mr. Staples, A. J. O. and ~ 
Mr. Subhedar, A, J. Q. 
MIRALAL—~—APPELLANT 
f | versus . 

R. B. V. M. JAKATDAR—ReEsponpent. 

Registration Act (XVI of 1908), 8s. 17, 49—Mort- 
gage-deed—Mortgagee agreeing subsequently to forego 
a ia a whether compulsorily registi 
able. 

An agreement in writing whereby a mortgages 
agrees to receive only the principal amount secured 
by the mortgage and impliedly undertakes to forego 
his claim with regard to interest if the principal is 
paid within a certain period is compulsorily regis-- 
trable if the amount of mterest is Ks. 100 or more, 
inasmuch as the interest being charged on immove- 


“able property, such an agreement purports to ‘limit . 


or extinguish interest in immoveable property’ within 
the meaning of s. 17 (1) (b) of the Registration Act. |p. 


693, col. 2.] 4 
- Gohardhan Sahai v., Jadhunath Rai (3) and 


Chundooru Lekshmana Ketty v. Duggisetty Chenchu» - 
ramayya (4), followed. 

First appeal against a decree of the Ad- 
ce April, 1927, in Civil Suit No. 2 of 

Mesars. G. P. Dick and A. N. Chorghade, 
for the Appellant. - ras aoa 
` Messrs. Y. V. Jakatdarand P, A, Pandit; 
for the Respondent, - Tt j 

JUDGMENT. —The facts giving rise 
to this and the other two First Appeals 
Nos. 101 and 102 of 1927 are these. 

On 2ist December, 1912, in considera- 
tion of a cash loan of Rs, 16,000 the 
defendant had executed a mortgage by 
conditional sale in favour of one Bhika 
Patel. The mortgage debt was to carry 
interest at 0-11-6 per cent. per mensem, and 
was repayable ın 12 years by- annual 
instalments of Rs. 1333 each in the next 
11 years and the last instalment for the 
12th year -was of Rs. 1,337. Together 
with each annual instalment the inter- 
est on the entire amount at the above 
rate was also agreed to be paid and 
defaulted instalments were to carry,com- 
pound interest at the rate of Re. 1-8-0 per 
cent. per mensem. The whole amount was 
exigible on failure to pay.any two 
instalments. Repayments were agreed to 
be taken in the first instance towards in-, 
terest due and the balanceif any towards” 
the principal, AM" E A 

On-3rd December, 1915, the defepdantagain 


` borrowed Rs. 16,000 from the said Bhika 
. Patel and executed two separate mortgages 


by conditional sale in his favour, one for 


Rs, 10,000 and the other for Re, 6,000, 


ao 


~~ 
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The debts due on boththese mortgages 


were repayable in 16 years by ‘annual 
instalments of Rs, 625 and - Rs. 


respectively. The mortgage debt in each. 


case was to carry interest at Re. 1-6-0 
per cent. per mensom and was* payable 
in respect of the entire principal together 
with each annual instalment. The whole 


amount due on each bond was exigible . 


on failure to pay any two instalments, 
and defaulted instalments were to carry 


compound interest at the rate of Rs. 2- 


per cent. per mensem. As in the case 
of the first mortgage repayments were to 
be appropriated first towards interest due 
in respect of boththese mortgages and the 
balance towards the principal. 

. After Bhika Patel’s death his three sons 
Balaram, Rdoji and Tikaram assigned their 
mortgagee rights under all the three 


aforesaid mortgages to the plaintiff on 


30th April, 1924, for acash consideration 
of Rs. 27,025 by a registered deed of 
‘transfer and the ‘defendant-mortgagor 
was duly given notice of this -assign- 
ment. 


The plaintiff’ brought three separate 
buits in the Oourt of the Additional Dis- 
trict Judge, Bhandara, to enforce the 
aforesaid mortgages. Suit No. 2 of 1926 


# 
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-accept payment of ‘thé amount due. with 


was on the first mortgage of Rs. 16,000 in . 


- which the plaintiff claimed Rs. 58,869-10 0 
Suit No. 5 of 1926 was on the mortgage 
of Rs. 6,000 in which the claim was for 


Rs, 27,817-12-6, while Suit No. 9 of 1926: 


was on the mortgage of Rs. 10,000 in 
which the claim was for Rs, 43,632-L1-6, 
One repayment of Rs. 2,925 made to the 
original. mortgagee was credited towards 
the mortgage of Rs. 10,000. 


_ Practically the defence in all the three 
suits was the same, The defendant ad- 
mitted the execution and receipt of con- 
sideration of all the three mortgages as 
also the execution of the deed of assign- 
ment in plaintiff's fayour. He, however, 
pleaded that the transfer in plaintiff's 
favour was void unders. 23 of the Indian 
Contract Act, because it was a champertous 


transaction. it was also alleged that on- 
9th January, 1924, Balaram as the manager’ 


of the joint family consisting of himself 
and his brothers having received Rs, 2,975 


had agreed with the defendant to receive | 


Rs, 29,075 more towards full discharge 
of all the mortgages provided the pay- 
ment of this sum was made within three 
months, and that Balaram again pro- 


mised to wait for another year and to: 


pleaded by defendant? and 


Bot! 


interest at 0-8 0 per cent. per mensem, - 

It was also pleaded that after ‘the 
defendant received the notice of the assign- 
ment he offered to -pay to the -plaintiff 
Rs. 29,075 as per aforesaid agreement of 
9th January, 1924, with Balaram, but the 
plaintiff declined to receive it and claimed 
the amountas per terms of the mortgage 
deeds. The defendant further denied 
his liability to-pay the exorbitant interest 
claimed by the plaintif on the ground that 
it was penal, 

A fair idea of the further pleadings 
of the parties would be gathered from. 
@ perusal of the following issues which 
were settled fortrial in all the three cases: 
“4. Whether there was agreement between 
Balaram and defendant that the three 
mortgages will be completely discharged 
if defendant paid Rs. 29,075 within one 
year from 9th January, 1924? If so, what 
is its effect on the present suit? 

(a) Whether Balaram is the karta of 
the joint family and as such - 
whether he had any authority to 
enter into any agreement as 

- alleged by the defendant? l 

(b) Whether the plaintif knew ofthe 
above agreement and when? 

(c) Whether thereceipt dated 9th January; 
1924, requires registration and 
without this whether it is admis- 
sible in evidence? > 

(d) Whether the agreement dated 9th. 
January, 1924, is valid and binding 
on the parties to the suit? 

(e) Whether the plaintiff was-the legal 
adviser of Balaram and the defend- _ 


ant? > $ ; 

(f) Whether the plaintif was instru- 

mental in bringing about the above 

agreement? 

` 2, Oan the defendant give oral evidence 

of- this agreement contradicting the terms 

ef the receipt filed by him? i wa 

: 3. Was plaintiff aware of this agreement 

and if so does it preventthe plaintiff from 
bringing the present suit? 

4, Did defendant offer to pay Rs. 29,075to 
plaintiff on 7th May, 1924,and if so what will 
beits effect? 

5. Did Balaram and his brother assign 
the rights to plaintiff by adeed dated 30th 
April, 1924? 

(b) Is the transaction champertous? 

6. Is there any novation of contract as 


(b) If so, does ib. prevent the plaintiff 
from suing separately on-each bond? 


698. 
7. Is the interest charged éxorbitant 
and can it be relieved against on that 
account? What interest should be allowed 
to plaintiff? = 
8. Oan the Court reopen the previous 
accounts and reduce the amount of capital 
mentioned in the mortgage-deed for the 
reasons alleged by defendant in para 5 of 
his written statement?” 
_ The findings of the lower Court on 
the several issues may be summarised a 
under:— Ti . 
On issue No. 1, that there was no valid 
agreement by Balaram as pleaded. 
(a), that Balaram was not the karta of 
l - the family., ` | 
. (b), that the plaintiff had no knowledge 
; of the alleged agreement. 
(¢), that the receipt was not admissible 
in evidence for want of registra- 


; tion. 
- (e), that the plaintiff was Balaram's legal 
adviser, 
(7), that the plaintiff was not instru- 
mental in bringing about the agree- 
ment, . 
On issue No. 2, that the defendant could 
not give oral evidence to contradict the 
` terms of the mortgage-deeds. 4 
On issue No, 3, that the plaintiff was not 
aware of the alleged agreement. 
- On issue No. 4, that the defendant did 
not offer Re. 29,075 to the plaintiff, 
On issue No. 5, that Balaram and his 
brothers made the assignment, . 
(b), that the transaction was not champer- 
. fous. > 
- On issue No.6, that there was no nova- 
tion of the contract and that the plaintiff 
was entitled to maintain separate suits. 


:On issue No. 7, that the interest charged. 


was penal and, therefore, compound in- 
terest atthe enhanced rate for the first 
two years only and thereafter simple interest 
at 0120 percent. per mensem until the 
date fixed for payment, should be allowed, 
On issue No, 8, that the Court could not 
reduce the capital amount. l 

In accordance with the above findings the 
lower Court passed preliminary decree for 
foreclosure in each case under O. XXXIV, r. 
2, Civil Procedure QOode, declaring the 
following amounts inclusive of interest and 


costs as payable on or before 29th October, 


1927: . . , 
be Rs. A. P. 
In Suit No, 20f 1926 ... 44,380 8- 9 
yy, 5011926 ... 15,092 3.0 
” 9 of 1926... 24,477 14 6 
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Against the aforesaid three decrees three 
separate appeals havs been filed in this 
Court bearing Nos. 100, 102 and 101 res- 
pectively, As the grounds taken and 
argued in all the appeals are identical this 
judgment will govern disposal of all the 
appeals. 

Although each memorandum of the ap- 


- peal contains as many as seven grounds, 


only one point was presssd in the course 
of arguments, It was that the agreement 


‘embodied in the receipt (Ex. D-3) should 


have been given effect to and decrees to 
the extent of Rs. 29,075 only should. have 
been passed in respect of all the three 
mortgages. l 

In order to appreciate this argument it is 
necessary to reproduce the receipt, Ex. D-3, 
of which the following is`the official 
translation;— 

“Receipt passed in favour of Miralal son 
of Chaitram, Palliwar Brahmin, malguzar, 
resident of Saoli, by Balaram patil, son of 
Bhika Patil, malguzar of Mauza Bamhani,: 
Talka Yetkheda, Praganna Kamtha, Tahsil 
Gondia, district Bhandara to the follow- 
ing effect:—Bonds have been executed 
by youin my favour. I have, this day, 
duly received Rs. 2000, two thousand as 
payment towards the same, at Gondia. - 
The balance due to me is Rs, 3,000, (sic) 
thirty thousand, which has been agreed to 
be received from you as principal only. Of 
this I will pay (sic receive) Rs. 10,000 (ten 
thousand) on 3lst January, 1924, and the 
balance of Rs. 20,000 (twenty thousand) with- 
in three months from this date. If I fail 
to pay (sic) the amount as stipulated, this 
receipt (agreement) shall be treated as null 
and void: Thesum of rupees two thousand 
received this day will be credited towards 


the registered bond. Dated the 9th January, 


1924. Bythe pen of Kodu son of Ganu- 
Gowari, resident of Tumsar, now at Gondia. 

Balaram Patil, by the pen of self.” 
. The learned Government Advocat3, who 
appeared for the appellant, argued that 
the agreement to receive Rs. 30,000 
superseded the contracts embodied in all - 
the three mortgages in suit and that the 
plaintiff as the assignee of*the original 
mortagagees was bound by this new agree- 
ment, in spite of-the fact that Ex. D 3: is 
not registered. It was contended that 
this receipt was not inadmissible in 
evidence under s, 92 of the Indian Evi- 


. dence Act, because that section only pro- 


hibits reception of evidence of an “oral 
agreement’ and not of an agreement 
Wich is reduced: to writing, 


# 
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It was also argued that the receipt in 
question did not also come within the 
purview of s. 17 (1) (6) or (c) of the Indian 
Registration Act and was therefore 
admissible in evidence in spite of the fact 
that it was not registered. l 

The real questions for determination, 
therefore, are, (1) what is the natureof the 
agreement embodied in the receipt 
(Ex. D 3), and (2) whether the document 
can be received in evidence in proof of the 
said agreement, 

The answer to the first question is 
furnished by the learned Advocate for the. 
appellant himself when he unequivocably 
stated that the document, Ex. D-3, contains 
an agreement superseding the agreement 
embodied in the three mortgage-deeds in 
suit, whereby the mortgagee agrees to 
receive only the principal amounts secured 
by the several mortgages and impliedly 
undertakes to forego his claim. with 
regard to intefest. chargeable under the 
said deeds, This indeed is the true intent 
of the agreement embodied in the receipt 
(Ex. D-3).° | 

We, however, do -not agres with the 
learned Advocate for the appellant that the 
new agreement is an unconditional contract 
‘and not a contingent one as defined in 
s. 31 of the [adian Contract Act, The 
words “If I fail to pay the amount as 
stipulated”, 2. e., Rs. 10,000 on 31st January, 
1924 and the balance of Rs, 20,000 within 
three months, “this receipt (7. e. the agree- 
ment) shall be treated as null and void", are 
very clear and. cannot be open to any 
construction other than that if the amount 
is not paid within the time stipulated. the 
agreement will be unenforceable. Since 
it is admitted that the appellant did not 
pay up the amount of Rs. 30,000 to the 
mortgagees before the 9th of April, 1924, the 
agreement by its very terms became null 
and void and, therefore, unenforceable 
against the mortgagees, On, this short 
ground alons the present appeals are un- 
tenable and should be dismissed. 

Oa the second question it is clear that 
the receipt (Ex. D-3)is not admissible in 
evidence unger s. 49 (e) of Indian Registra- 
tion Act, since it was not exempt from being 


compulsorily registrable under s. 17 (2) (ai) - 


which runs as follows:— - 
“Nothing in cls. (b) and (e) of subs, (4) 
applies to— , a 
Ed mk * * $ x x 
(xi) any endorsement on a mortgage- 
deed acknowledging the payment 
of the whole or any part ọf the 
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mortgage-money, and any other 
receipt for payment of money due 
under a mortgage when the receipt 
does not purport to extinguish the | 

, mortgage.” 

Io Abdullah Khan v. Basharat Hussain 
(1) the question arose with reference to an 
agreement, embodied in a “rukka”, come 
to between the mortgagee and the mort- 
gagor asto the modein which the profits 
of the property which was usufructuarily 
mortgaged were to be dealt with and their 
Lordships of the Privy Council held that the 


‘document embodying such an agreement 


was inadmissible in -evidence by reasons 
of the provisions of the Registration Act.. 
In Tika Ram v. The Deputy Commissioner 
of Barabanki(2) an agreement by a mort- 
gagor, contained in letters, to pay a higher 
rate of interest was held by the Judicial 


Committee to be inadmissible in evidence 


for want of registration. 

The exact point involved in the present 
cases was, however, considered and decided 
by a Bench of the Allahabad High Court 
in the case of Gobardhan Sahai v. Jadunath 
Rai (3) where an agreement executed by a 
mortgages after the date of the mortgage, 
whereby he relinquished’a certain part of 
the principal and all interest past and 
future on the mortgage in lieu’ of certain 
services to be rendered by the mortgagor 
to the mortgagee, was held to be inadmissi- 
ble in evidence ‘for want of registration. . 
The reasons for the decision appar at 
page 203* of the report in the following 
words :— 

“The document is clearly an agreement 
to forego in part the plaintiffs’ rights as- 
against the mortgaged property in consider- 
ation of services rendered. It cannot in 
any sense be said to be a receipt for the 
payment of money not extinguishing the 
mortgage in whole or in part. It clearly 
does extinguish the mortgage to the extent 
of a considerable portion of the principal 
and the whole of the interest.” 
“This Allahabad ruling was followed by 
the Madras High Oourt in Chundoorw 
Lakshmana Setty v. Duggisetty Chenchu- 
ramayya (4). lo that case the agreement 


(1) 17 Ind, Cas. 737; 35 A. 48; 17 O, W.’ N. 233; 13 


M.L. T. 182; (1913) M. W. N. 131; 17 O: L, J. 312; 


15 Bom. L.R. 432; 25 M, L. J. 91; 40 I. A, 31 
P. O). . 
| (2) bac. 707; 26 L A. 97; 3 0. W. N. 573; 1 Bom, 


L. K. 692; 7 Sar. P. U. J. 520 (P. 0). 


3) 19 Ind, Cas. 449; 35A. 202; 11 A. L. J. 253. 
a 44 Ind. Das. 182; 34 M. L. J. 19; TL..W. 
229; (1918) M, W. N. 262 
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words :— 

“Now if you will pay Rs. 3,000 towards 
the debt due by youon the two documents 
we shall receive the money and return -the 
documents.” On the date of the agreement 
‘more than Rs, 3,000 was due and the 
‘balance which the mortgagee agreed to 
relinquish under the agreement amounted 
to more than Rs. 100. It was held that 
such an agreement was not covered by the 
exception of el. (xi) sub-s, 2 of s. 17 of 
the Indian Registration Act, but came 
within the purview of cl. (b) sub-s, (1) of 
the said section. 


It is not denied in the present cases that 


Ex, D-3 does extinguish the claim for in- 
terest due under the three mortgages in 
suit and there is not the slightest doubt 
that the amount so relinquished amounted 
to more than Rs, 100 on the date.of the 
` agreement. It cannot equally be denied 
that the interest so due was a charge upon 
the mortgaged properties. lt follows 
therefore that the agreement in question 
purported to “limit or extinguish interest in 
“immoveable property" within the meaning 
‘of 8.17 (1) (b) of the Indian’ Registration 
‘Act and required to be. compulsorily regis- 
. “tered. - < 

'' Following thé principles laid down in 
the cases cited above, we. have no hesi- 
‘tation in holding that the receipt Er. D-3 
‘cannot be admitted in evidence and there- 
fore the agreement embodied therein re- 
‘mains unproved, It is conceded that the 
agreement in question cannot be proved 
‘by oral evidence by virtue of the prohibi- 
‘tion in that behalf contained in s. Y2 of the 
indian Evidence Act. | 

” The result is that all the three appeals 
fail and are dismissed with costs. Since 
‘only one common argument on a single 
point was adldressed-on behalf of the ap- 
' pellant asum of Rs, 500 only shall, under 


the circumstances be allowed as Pleader's 


‘fees in respect of all the appeals. The 
time for redemption in all the three cases 
will be extended to lst December? 1929. 

' G&R D. ; Appeals dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SEOOND Crvit Arrear No. 346-B or 1927, 

_ March 20, 1929, 
Present:—Mr. Subhedar, A. J. C. 
SAMPAT—APPELLANT 

"  -yresus 

. KISAN— RESPONDENT. 
` Civil Procedure Code (Act V of 1908), Sch, II, 
para. 0 (2)—Decree based on award—Appeal, whe- 
ther lies—Statements and evidence of witnesses, noè 

reduced to writing—Award, whether valid. | 

No appeal lies against a decree which isin aceord- 
ance with the terms of an arbitration award, par- 
‘ticularly when the Court did entertain and decide all 
the objections preferred against the validity of the 


award. ip. 695, col. 1,] BAN Zhe 
Ibrahim Alt v. Mohsin Ali (1), Ravjibhai Kashibhat 


v. Dahyabhai Zavarbhai (2) and Ghulam Khan v, 
Muhammad Hassan (3), followed. “ 

The Civil Procedure Code does not make it com- 
pulsory on the arbitrators to reduce to writing the 
depositions of witnesses examined before them, A 
failure by them, therefore, to make notes of the . 
statements of the parties omdepositions does nob - 
- render their award invalid. [ibid] nat aes 

Appeal against a decree of the Addi- 
tional District Judge, Akola, in Civil Appeal 
No. 32 of 1927, dated the 27th October, 1927, 

Mr, W, B, Pendharkar, for the Appellant. 


JUDGMENT.—The plaintiff's suit 
“was for recovery of Rs. 400 as damages 
for the breach of contract of marriage, 
The defendant No. 1 was to have been mar- 
ried to the plaintiff. The defendant No. 2 is 
“her brother and the defendant No. 3a mere 
‘stranger but is alleged to-have contributed 
to the breach. l 

The defendants Nos. 1 and 3 denied 
knowledge of the contract but the defend- 
aat No. 2 admitted its existence but 
pleaded breach on the part of the 
plaintif. , 

The pleadings led to the framing of the 
following issues for trial:— 

“1. Had the plaintif agreed to give a 
field to defendant No. 1 bəfore the perfor.n- 
ance of marriage? 

2. Whois responsible for the breach of 
the comtract of. marriage? 

3. Whether plaintif incurred actual 
damages on account of the breach of con- 
` tract, if so, to what extent? l 

4. What amount of ‘damages, if 
any, is plaintiff entitled to recover from the 
defendants?” — 

Before, however, the. evidence was 
recorded the matter in dispute was 
referred by the parties to the arbitration 
of certain panchas who submitted their 


. award on 7th December, 1926. Butas award 


gave no findings on Jesues Nos. 2,3 and 4, 
it was remitted: to the panchas for proper. 
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disposal with directions that,if they thought 
lf necessary parties or witnesses may 
befurther examined. The award was duly 
completed and again filed in Oourt on 


20th December, 1926 and the defendant No. 2 | 


filed certain objections to thesame. His 
principal ground of attack against the 
validity ofthe award was that he or his 
witnesses were not further ‘examined by 
_ the arbitrators after the award was returned 
to them, It was, however, admitted that he 
and his witnesses were already examined 
before the award was first drawn up, 

The trial Court found no substance in 
this objection and passeda decree in terms 
of the award directing the defendant No. 2 
to pay tothe plaintiff Rs. 141 as damages. 
The Oourt further ordered the defendant 
No. 2 to pay the-costs of the plaintiff, 


Against this decree all the three defend- | 


ants : appealed though no decree was 
passed against the first andthe 3rd defend- 
ant. Thelower Appellate Court held that 


no appeal lay against the decree and assum- _ 


ing that it did lie it held that no irregu- 
larity of procedure adopted by the arbitra- 
` tora was pointed out to justify the up set- 
ting of the award. The first appeal was 
accordingly dismissed and again all the 
defendants have preferred this second 
appeal. i 

It was urged by the appellant's 
learned Pleader that the lower Appellate 
Court was wrong in holding that no first 
appeal lay to that Oourt. But in view of 
. the principlelaid down in Ibrahim Aliv, 
Mohsin Ali (1), Ravjibhai Kashibharv. Dahya- 
bhai Zavarbhari Patil (2) and Gulam 
Khan v. Muhammad Hassan (3), it is clear 
that no appeal lay against the first Court’s 
decree which was in accord with the terms 
of the award and particularly when the trial 
Court did‘entertain and decide all the 
objections preferred by the appellants 
against the validity of the award. 

It was also contended that because the 
arbitrators did not make any notes of the 
statements of the parties or take down the 
depositions of the witnesses examined by 
them their procesdings were void but no 
authority has been shown to me -in support 
of this contention. Paragraph 10 of the 
Second Schedule of the Civil Procedure 
Gode, only cays that the award is to be filed 
in Court “together with any depositions and 


1) 18 A. 422; A. W. N, (1896) 137. ` 

2; 59 Ind. Oas. 811; 45 B. 832; 22 Bom. L. R. 1454. 

3) 29 0. 167; 6 O. W. N. 226; 29 I. A.51; 12 M. 
L. J. 77; 4 Bom. L. R. 161; 8 Sar. P. O. J. 154; 22 P. 
R, 1902 (P. C.). - - as tre 
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documents which have been taken and 
proved” before the arbitrators and it was 
suggested that this paragraph postulates 
that depositions of witnesses must be redu- 
ced to writing. I donot think this sugges- 
tion is sound. The paragraph in question 
uadoubtedly contemplates the possibility 
of the depositions of witnesses being reduc- 
ed to writing by the arbitrators but does 
not oblige them to keep such a record, 


` . The appeal failsand is dismissed with all 


‘costs.. 


G.R. D, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 

-. (§$IONER’S COURT. 

Ssoonp O:vin Aepgat No. 356 or 1928. 

August 21, 1429, 
Present:—Mr. Staples, A. J. O. 
*RAGHOBA—APPELLANT. 
versus ` 

ANANDABAT AND oTagré—Responoents. 
Easements Act (V of 1882), 8. 18—Customary ease- 
ment, whether can be in favour of an individual. 

There cannot be a customary easement, in favour of 
an individual only. It can only be in favourof a 
class or community. fp. 696, col. 2.] i 

Dina.v. Bhasod (1), referred to. | 

Appeal against a decree of the Addi- 
tional District Judge, Wardha, ia Civil 
Appeal No. 119 of 1927, dated the 23rd 
February, 1928. 

Mr. M. R. Bobde, for the Appellant. 
. Mr. M B. Niyogi, for the Rasponodents, 

JUDG MENT.—A suit was brought by 
the lst respondent, Anandabai, against the 
appellant and the other respondents for an 
injunction rastraining them from prevent- 
ing her taking her cattle to her fislds along 
a way, which was shown in the map filed 
with the plaint, along the boundary of the ` 
respondents’ fisld. ‘I'he suit was dismissed 
by the ‘trial Oourt, but on an appeal the 
Additional District Judge held that Aaanda- 
bai hada right of way as an easement 
along the path claimed and reversed the 
decree of the trial Court and passed a decree 
ordering the respondents to remove the 
obstruction and declaring that Anandabai 
was entitled to go and return from her 
fielda along a passage six cubits in width. 
as shown in the map attached to the plaint, 
One of the. defendants only, Raghoba, has 


now appealed. 
The only document filed was a jamabandi 


for the village which shows the fields in 


898" : 


possession of the parties, Anandabai is admit- 
tedly the malguzar of the village, whilst the 
appellant and the other respondents are 
_tenants of- that village. The fields in 
possession of the parties are shown in the 
map which was filed withthe plaint, Ananda- 


bai's case was that she had -been using the 


way openly and asaright for 4 long period 
of years. The respondents denied her 
right of way or the fact that she had been 
using the way and pleaded that she went 
by another way, also shown in the map, to 
her fields. Oral evidence was adduced by 
“both parties and the case had to be decided 
on that evidence. The finding being now 
one of fact on oral evidence, it is doubtful 
whether there can be any interference in 
second appeal, 

It has not been shown that the point at 
issue between the parties has been misunder- 
stood by the Judge of the lower. Appellate 
Oourt or that the evidence has been misin- 
‘terpreted in any way; on the contrary, I am 
ofopinion that the issue between the 


parties was clear and was rightly under-- 


stood by the Judge of the lower Appellate 
- Court and that he has given a finding upon 
that issue after considering the evidence on 
record. I would only add that the 
finding of the trial Oourt has been based 
mainly upon the Judge’s own observation 
at the time of his personal inspection. .Such 
a procedure is wrong, as the Judge could 
not be examined asa witness or cross-exa- 
mined. Further, I would point out that 
"ib was admitted that the way was obstruct- 
ed in August 1926 whilst the inspection note 
was not made until November 1927, i. e. 
after a lapse of about 15 months. If the 
way, then, had not been used for some 15 
months, it might have easily become over- 
grown as noticed by the Judge at the time 
of his inspection. 

Another argument put forward by the 
' learned Oounsel for the appellant was that, 
even if the way had been acquired by 
prescription, it had not been shown that it 
had been continuously used up to two years 
ri the institution of the suit, as requir- 
— ed-by B. 
was pleaded that, at any rate, there was a 
cessation of user. 1 would point out, how- 
ever, that no such plea was raised in the 
trial Oourt and ia order that such a plea 
might be raised it would have to beadmit- 
ted that there was auser prior to the 
period of two years, Clearly,if there was no 
user at all, it could not have been exercised 
within two years before the suit. Nor is 
there any evidence adduced by. thedefeudant 
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to show. that there was any cessation of 
user. On the other hand, Parashram (P. W. 
No. 1) has clearly deposed that the defendant 
obstructed the use of the way since the 2nd 
August, 1926. The suit was brought on the - 
23rd November, 1926, ¿e , a little over three 
months after the obstruction. That 
evidence has not been contradicted, nor 
has the obstruction, as far as [ can see, even 
been denied. I hold, then, that there has 


: been clearly no cessation of user and that if. 


the right was enjoyed, as it has been held 
by the lower Appellate Court to have been 


‘enjoyed, it was enjoyed within two years 


of the institution of the suit. 

The learned Counsel for the appellant 
was, I think, aware that there was not much 
chance of success as the casestood, but he 
contended that the caseshould be remand- - 
ed as there had been a mistake by the lower 


„Appellate Court in holding that there was a 


customary easement, lt is true that there 
appears to have been some confusion in the 
mind of the Additional District Judge in 
this matter, and it is also, ofcourse, clear 
that no customary easement was pleaded 
nor can there be a customary easementin 
favour of an individual. In this connection 
I have been referred to the Law relating to 
Easements in British India by Peacock, at 
page 206 of the third edition, and to Dina 
v. Bhasod (|). in para. 8 of his judg- 
ment the Additional District Judge has 
written:— ` 

“Easements arecapable of being acquired 
under and by virtue of a custom. See 
5. .180f the Indian Easements Act, 1882. ' 
No period is prescribed for the establieh- 
ment of a local custom.” 

Such a custom, however, could only be 
in favour of a class or community, and if 
there was a custom in favour of the landlord 
or tenants it would certainly be recorded in 
the wajibularz, On the other hand, I 
would refer to para.10 of the judgment 
where it has been clearly held that the 
plaintiff had a right of way- to her field for 
the purpose mentioned along the road: 
shown in the map and that the said way 
had been used by her openly and as of 
right without obstruction and ‘peacefully 
for more than twenty years. That is a 


. clear finding of easement by prescription 


according tos. 15 of the Easements Act, 
and although the Judge has made a mistake 
about customary easement hs has correct- 
ed that mistake and given a clear finding 
that the easement had been acquired by 


(1) 95 Ind. Cas, 431; A. I, R, 1926 Nage 372, 


” 
z 
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long and continuous use, . There is no 
ground therefore for a remand. . oe 


The decree of the lower Appellate- Court 
is therefore confirmed and.the appeal is” 
dismissed. Oosts of the’ appeal ‘will be’ 


borne by ths appellant. Other costs will 
be borne as ordered by the lower Appellate 
Court. 

G. R. Ð. 


Appeal dismissed. 
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MISOELLANEOUS J Hees Oase No. 71 oF 
1928. 
September 9, 1929, 
Present:—Mr. Macnair, Offg. J.30. 
DWARKABAI—AppuricantT ` 
-.  , versus ; 
SAKHARAM AND OTBERS—NON- 


; APPLICANTS. Ae 
Civil Procedure Code (Act V of 1908), 0. XXXIII, 


y, 1—Possessed of sufficient means”, interpretation of - 


—Enquiry into pauperism—Subject-matter of suit, 
when to be excluded. ` 
In O. XXXIII, r. 1 of the Civil Procedure Oodé, 
the words ‘possessed. of suficient means’ do not 
-qualify the words ‘other than the subject-matter of 
“the suit. Tp. 698, col. 2.] ` | 
Krishnabai v. Manohar (1).. 


In considering whether a defendant who is in posses- 


_gion ofthe subject-matter of the suit is entitled to 
appeal as a pauper, property of which he is in 
possession cannot be excluded in considering whe- 
ther he has sufficient ‘means to pay Court-fee even 
though it is the subject-matter of the suit. [ibid.] 


Application for leave to appeal in forma 
pauperis agsinst the decision in Civil Suit 
No.. 21 of 1928, dated the 17th November 
- 1928 of the Temporary Additions! District 
Judge, Negpur. . 

Mr. G.G Hatwalne, for the Applicant, 

_ Messrs. P. S. Kotval and R, B. Gadgil, for 
‘the Non- Applicants. ; i 


ORDER.—The applicant applied for 
‘permission to appeal as a pauper. The 
Court from whose decision the appeal was 
preferred wås directed to enquire -whether 
the applicant was on 18th December, 1928, 
in possession of (i) house property claimed 
in the State of Bhor and (2) property 


which formed the subject-matter of the. 
suit and whether the property of éither ~ 


class and also of both classes taken to- 
' gether is sufficient for the fee prescribed ‘by 
law. . I 


X > 


Į need not-consider the finding regard- 


ve 
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admits 
- Rs. 25,000 -were taken in possession by 
“her on the death of Vithal and. remained 


“the course of the trial of the suit, 
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ing the house . property and land in the 
State of Bhor. It appears that this pro- 


perty.is in reality the property of the sons 
of the applicant: the: non-applicants admit 
this. “The trial Court has found that the 
applicant was on 18th December, 1928, in 
possession of ‘jewellery and gold, property, 
which formed the subject-matter of the 


. -Buit of ample value to cover the ' fee pres- 


cribed by law. The applicant has object- 
ed to this finding. In her evidence she 
that ornaments worth about 


with her till about two years ago, Her 
assertion isthat from time to time’ she 
used to hand over ornaments to her son 


_Vinayakor Baboo-in order that he might 


sell them and incur expenses. She is not 
able to give any details and she has not 


“+. examined .her son Vinayak: clearly it 


would have been’ possible for her to exa- 


-mine Vinayak and the persons to whom 


Vinayak sold the ornaments and thus 


_furnish very strong evidence that most of 
- the ornaments had been sold: it should not 


be difficult to furnish proof of the disposal 
of ornaments of considerable value, 
It is unnecessary to consider the vague 


evidence regarding the amount of expenses: ` ` 


incurred by her. When she was living 


-with Vinayak and Vinayak wasa party to 


the various suits it is clearly possible 
that most of these expenses were met by 
Vinayakrao. She has not proved the sale 
ofa single ornament, and the inference 


“that she is in possession of the‘ bulk of 
_ the jewellery is proper. 


It is irrelevant 
that the trial Judge held that the prosecu- 
tion for contempt of Court should not be 
sanctioned because it was not clear that 
she was in possession of this property at 
the time_she was ordered to hand it over 
to the Receiver; this-was nota finding „in 
It is 
not material that the applicant after repre- 
senting that she. had no property. when 
she was directed to hand it over to the 
Receiver, applied for maintenance allowance, 
and the evidence of witnesses who say . 
that she appeared to have no property is 
useless. I therefore hold that the applicant 
was on: 18th December, 1928, in possession 
of valuable property which formed the 
subject-matter of the suit. — l 

I have next to consider. whether the 
applicant was on 18th December, 1428, a. 
“pauper as defined by the Explanation 


‘tor. 1- of O, XXXIII, First Schedule, Civil’ 
Procedure..Qode. This Explanation runs; - 
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“A person isa ‘pauper’ when he is not 
possessed “of sufficient means to enable 
him to pay the fee prescribed by law for 
the plaint in such suit, or; where no such. 
fee is prescribed when he is not entitled to 
property worth one hundred rupees other 
than his necessary wearing apparel and 
“the subject-matter of the suit.” It is 
clear that the decision of the question 
‘whether a person is a pauper is to -be 
governed by special considerations when 
no fee is prescribed by law for the plaint. 
Where a. fee is prescribed the person who 
desires to file the suit cannot be held to be 
- a pauper if he ‘possesses just sufficient 
means to pay the fee: be need not possess 
means to meet demands for process fees, 
diet-money for witnesses and similar ex- 
penditure; Inthe special case where no 
fee is prescribed be must be considered a 
pauper unless he is entitled to some pro- 
perty: some consideration then is- shown 
for the necessity to meet expenses neces- 
sary for the conduct of the suit but the, 
section considers if sufficient that he 
should be entitled to property. It cannot 
“be assumed that the framers of this rule 


‘thought that every one who is entitled: to_ 


property was possessed of means to the 
value of that property: had they desired to 
‘lay down that the person must be possessed 
of meane, presumably they would have 
` repeated the words used in the beginning 


of the Explanation. As the condition was _ 


that he should not be entitled to property, 


it was necessary to add the words that this - 
‘property should be other than the subject- 


“matter of the-suit. Olearly it would be un- 
fair tolay down thata person could not 
gue as a pauper because he has a just 
claim to the property for possession of 
which he desires to sue, 
~ It seems obvious that it was not intended: 
_to qualify the words ‘possessed of sufficient 
means” by the words “other than. the 
subject-matter of the suit”: this was held 
‘in Krishnabai v. Manohar. There is no 
reason wheteverto think that because the 
‘subjéct-matter of the suit must be excluded 
from property to which the party is entitled, 


it should be excluded from the means -of 


which the’party is possessed. 

` Order XXXIII of the- First Schedule, 
Civil Procedure Oode refers primarily to 
suits and it is ordinarily the case that the 
‘subject-matter of the suit is out of the 
plaintiff's reach, but when the applicant 
for leaveis a defendant-appellant the case 


(1) 30 B. 593; 8 Bom. L. R. 671, 
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is different. The applicant has control over 
the jewellery and gold of which she is in 
possession. I hold then that. the ‘applicant 
was not a pauper ‘on 18th December, 1928, 
The‘ application is. rejected. The ‘applica- 
tion bas not been made in good faith; I 
reject the memorandum of appeal. Coun- 


_6el’s fee sixty rupees., 


G. R. D. Application rejected. 





NAGPUR JUDICIAL COMMIS-. 
SIONER’S COURT. - 
Second Oivit APPEAL No. 288 or 1928, 
August 12, 1929. ` 
 Present:—Mr. Jackson, À. J. O; 
GULABOHAND—Appg.iant~ 
jik, Versus 
BHATYALAL AND o1ntes—Rzsponpents, 
Admission—Admission on point of law; how far 
binding on party—Evidence Act (I of 1872), s. 50— 
Legal marriage impossible under law—Presumption 
of marriage from cohabitation, whether can arise— 
Hindu Law-—Marriage between Sudra and woman of 
higher caste, invalidity of. ; 
An admission on a point of law cannot bind a 
party. [p 699, col. 2.) ` : 
Presumption of marriage between a man, and a 
woman living together as such cannot be drawn if 
the union is between a man and a woman who 
cannot prima facie contract a valid marriage. [ibid. 
A marriage between a Sudra and a woman o 
higher caste is not valid under Hindu Law. [ibid.] ; 
Bai Gulab v. Jiwanlal Harilal (1), distinguished. 
Appeal against a decree of the District 
Judge, Jubbulpore, dated the 23:d Feb- 
ruary 1928, in Civil Appeal No. 13t of 1927, 
Mr. R. N. Padhye, for the Appellant. 
“Mr, G. R. Deo, for the Respondents.. _ 
JUDGMENT.—This judgment will 
govern two second appeals Nos. 288 and 
289 of 1928. They arise from two suits, 
in one of which the malguzar sues for pos- 
session of certain fields in Mauza Dhanga- 
wan. In. the other the three plaintiffs, 
Bhaiyalal, Jhunni and Ohutti, have sued 
for mesne profits of the said fields for the 
period during which they werg dispossessed 
by the malguzar. i 
Gua'abcehand's suit and his defénca in 
the other suit are based on two surrender 
deeds, ¿ne executed by Musammat Phul- 
jariya who, he alleges, was- the kari wife 
of Chunnu, the deceased brother of Bhaiya- 
lal, Jhuoni and Ohutti. The other sur- 
render deed has been executed by Jhunni 
and Ohutti. It is the finding of the two 


“lower Courts that Pauljariya; who was a 


hand 
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Brahmin widow, was not and could not 
be legally married to Ohunnu, a Ahir, and 
that the alleged surrender deed executed 
by Jhunni and Obutti was not intended 


by them. to be a surrender deed; they — 


were over-reached by the malguzar and 
that they were merely executing a com- 
promise in respect of certain criminal cases 
that had been filed in connection with the 
dispute about the land. tes 
The lower Appellate Oourt has pointed 
out that in the grounds of appeal before 
it nothing was stated about the marriage 
of Phuljariya with Ohunnu. In these cir- 
cumstances I am inclined to think .that 
Gulabchand should not beallowed insecond, 
appeal to urge that the marriage took 
place and was valid; but at the same time 
1 should like to state my opinion that 
on the record it could not be held proved 
, that-a valid marriage took place. 
My attention has been drawn to the 
following. sentence in Russell's Tribes and 
Oastes of the Oentral Provinces, Vol. II, 
page 23: 
takes its name and is perhaps partly 
descended: from the Abhira tribe, there 
is no doubt that it is now and has been 
for centuries a purely occupational caste, 
‘largely recruited from the indigenous 
tribes.” It is argued from this that the 


Ahirs cannot be held to be bound strictly © 


by the doctrines of Hindu Law, and, in 
particular, marriage among them must be 
regarded as governed by usage. It is urged 
that it was pleaded in the trial Court that, 
“by usage, the marriage of an Ahir 
male with a Brahmin femalé is a valid 
marriage and that the trial Gourt has 
failed to go into the plea of usage. An 
issue was framed as regards the marriage 
of Ohunnu and Phuljariya in the follow- 
ing words:— . l 

“(a). Whether Chunnoo married Musam- 
mat Phuljharea in the kari form of mar- 
riage? 

. (b) If so what was the legal effect of the 


marriage of Brahmin widow and an 
Ahir?”. . | l 
Under this issue it was open to 


Gulabchand to prove the alleged usage 
and show that such a marriage was valid; 
but he has not done so, 

Bai Gulab v. Jiwanlal Harilal (1) has 
been cited. In that case it has been 
held that in the Bombay Presidency a 
marriage between a Vaishya male and the 
illegitimate daughter born of a Vaishya 


(1) 65 Ind. Cas. 602; 46 B. 871; 24 Bom, L, R. 5; A. 
T. R. 1922 Bom 232. “ 


~ 
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“But though the Ahir caste 


-pretation of a document, 
- seem to me to be the case, 
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father and a Sudra mother is valid. That 
decision is, however, no authority for hold- 
ing that the marriage between a Sudra 
and a woman of a higher caste is valid. 
Assuming that Chunnu and Phuljariya 


did go through a form of marriage, I am 


unable to hold that it has been proved to 
be. valid. l l 

On behalf of Gulabchand an argument has 
been based on the fact that on 21st Ssptem- 
ber, 1926, Bhaiyalal admitted that Phuljariys 
was admitted into the caste of Ahirs and that 
she was kari wifeof Chunnu. The trial. 
Court allowed this pleading to be with- 
drawn, although it remarked that it doubt- 
ed whether Bhaiyalal was unable, as he 
alleged, to understand the meaning of 
kari wife. It is urged {that this amend-. 
ment should nof have been allowed and 


-that the admission by Bhaiyals] was suffici-' 


ent to prove the fact of the marriage and- 
the usage which madeit valid. Iam unable: 
to accept this argument, because 1 find 


that Bhaiyalal’s admission was in direct 


contradiction of the pleading made by 
him on the same day, and it includes in. 
any case, if the contention on behalf of 
Gulabchand is correct, an admission of 
a point of law which would not bind him, 
It has also been urged that as Ohunnu 
and Phuljariya admittedly lived together 
as man and woman, it should be presum- 
ed that they were yalidly married: but 
that presumption cannot, however, be 
drawn in the circumstances like those of ` 
the present case in which the union is 
between a man and a woman who cannot, 
prima facie, contract a valid marriage, 

. The surrender deed executed by. Phul- 
jariya can be given no effect. As regards 
the other surrender deed the finding of 
the two lower Oourts is a finding of fact. 
It is urged thata point of law is involv- 
ed as the finding depends upon the inter- 
That does not 
The lower 
Courts in effect hold that the document 
was so worded as to obscure its meaning 
and prevent the executants from grasping 


‘the fact that they were executing a deed 


of surrender. This is not the interpreta- 
tion of a document; and I see no reason for 
interfering with the finding of fact by 


. the two lower Courts that Jhunni and 


Chutti did not intend’ to execute a deed 
of surrender. 

It must, 1 think, be found that Gulab- 
chand had no right to possession of the fields 
and that his claim to possession was rightly 
dismissed and the claim against him for 
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mesne profits rightly decreed. I dismiss 


both appeals with costs. 
G, B. D, Appeals dismissed, 


Fe Seen TAN HA NGANA 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISGELLANBOUS JuvtcraL Oase No, 53. 
oF 1929. 
August 10, 1929, 
Present:—Mr, Mohiuddin, A. J. O. 
Pati, SHYAMLAL— APPLICANT 
eo, VETSUS 
GAURISHANKAR-—NON-APPLIOANT, 

Court Fees Act (VII of 1820), 8. £-—Provisions, whe- 
ther imperative—Civil Procedure Code (Act V of 1908), 
9. 149-——Court fee paid insufficient—Negligence to 
ascertain proper-fee to be paid—Extension of time 
for payment of deficient fee, whether legal. 

Section 4 of the Court Fees Act is imperative in 
its terms and makes it impossible for a Court to 
entertain a memorandum of appeal upon which 
the proper amount of Court-fees has not- been 
paid. [p 701, col, 1.4 

Section 149, Civil Procedure Code, does not give 
any discretion toa Court to allowa party to make 
up the deficient Court-fees where the insufficiency 
ofthe stamp was not caused by a bona fide mis- 
understanding of the law as to valuation, but 
from a negligence to ascertain what the correct 


amount is. [ibid i 

Appealagainst a decision of the Additional 
Sub-Judge, First Olase, Hoshangabad, in O. 
S, No. 10 of 1929, dated the Leth April, 1929, 

Mr. Fida Hussain, for the Applicant. 
ORDER.—This in an appeal which was 

filed in this Court on 19th July, 1929, ona 
Court-fee of Rs. 10, against the judgment 
and decree dated lzth April, 1929, passed by 
Mr. S. D. Phatak, Additional Sub-Judge, 
First Olass, Hoshangabad, decreeing plaint- 
iff's claim against defendants Nos, 1 and 2 for 
Re. 4,649 12-7 with proportionate costs and 
future interest, 

- The proper Oourt-fee payable in this 
case is Rs. 260 but the appeal has been filed 
on a Court-fee of Rs. 10 only, and a month's 
time is asked for, to make up the deficiency 
in court-fees. The application filed with the 
appeal mentions the following facts: — 


“That a preliminary issue was framed, : 


about the admissibility or otherwise of oral 
evidence and was decided against the appel- 
lants. That the appellant came to Nagpur 
with the intention of filing an appeal 
against that order and was told that an appeal 
could be filed on a Court-fee of Rs. 2 but did 
not file the appeal, as he was advised to 
wait till the final decision of the suit. That 
after the suit was finally decided, hesent his 
man to get the appeal filed, but being 
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under the impression, that the appeal could 
be filed on a Court-fee stamp of Rs 2, he did 
not provide his man with the necessary 
funds. That the man came to know at Nagpur 


that full Court-fee will have to be paid and 


as the last date for filing the appeal was 20th 


` July, 1929, and as there was not.enough 


time, for the man to go back and to arrange 
and send Rs. 355, the appeal was filed ona 
stamp of Rs. 10.” 

Relying on these facts the appellants 
want a month's time to make good the de- 
ficiency in Oourt-fee. 

Section 4 of the Court-Fees Act runs as 
follows:— 

“No document of any of the kinds speci- . 
fied in the First or Second Schedule to this 
Act annexed, as chargeable, with fees, shall 
be filed, exhibited or recorded in, or shall 
be received or furnished by, any of the said 
High Oourts in any case coming before such | 
Court in the exercise of its extraordinary 
original civil jurisdiction; or in the exercise 
of its extraordinary original criminel 
jurisdiction; or in the exercise 
of ite jurisdiction as regards appeals 
from the judgment of two or more.Judges 
of the said Qourt, orofa Division Court; or 
in the exercise of its jurisdiction as regards 
appeals from the Vourts subject to its super- 
intendence; or in the exercise of its jurisdic- 
tion as a Oourt of reference or revision; 
unless in respect of such document there be 
paid afee of an amount not less than that 
indicated by either of the said Schedules as 
the proper fee for such document,” 

In this case, the decree was passed on 12th 
Apri], 1929, and the appellants must have 
come to know on that date that it was fora 
sum of Rs. 4,649-12-7. Any one, at Hoshang- 
abad, would have told them, that they will 
have to pay full Oourt-fee on the amount 
decreed, if they wanted to file an appeal, 
Apparently they made no enquiry and sent 
aman to Nagpur to file the appeal, when 
only two days were left for the period of 
limitation to expire. The advice which was 
given before was about the Court fee to be 
paid in a Miscellaneous Appeal ora revision 
ap plication, against an interlocutory order, 
but no advice wassought or was given about 
the Court-fee to be paid, on a memorandum 
of appeal against the decree which might be 
eventually passed in the case. It is not 
alleged that the appellants made any 
enquiry about the amount ef Court-fee 
which it would be necessary for them to pay 
on their memorandum of appeal. They 
applied for copies of judgment and decree 
on 3rd July, 1929, and got these copies on 


ay - 
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Lath July, 1929, They coud have got “the. 
requisite information at Hoshangabad about 


the Court-fee payble on the memorandum of - 


appeal, after they had obtained the. copies 


of judgment and decree. The appellants - 
never cared to find out after the decree was. 


passed, as to what Oourt-fee would be re- 
quired for filing an appeal against the 
decree passed’ against them. The reasons 
stated in the application are not sufficient to 
- extend timeand, therefore, [refuse todo so. 
This isa case in which an appeal was 
filed, on insufficient Oourt-fee stamp, with 
the knowlege that it is insufficient, with a 
view tosave limitation. This cannot be 
permitted. Section 4 of the Oourt Fees 
Act expressly provides that no document 
shall be filed, unless in respect of such 
‘document there be paid a fee of an amount 
indicated in the Schedules as a proper fee, 
In this case the proper fee has not been paid. 
Section 149 of the Oivil Procedure Code 
gives a discretion to the, Oourt to 
allow a party-to make up the deficiency of 
Court-fees payable on a memorandum of 
appeal, even after theexpiration of the period 
of limitation, prescribed for filing of the 
appeal. This discretion can be exercised in 
suitable cases, wheretheinsufficiency of the 
stamp was caused by a bona fide mistake or 
a bona fide misunderstanding of the law ‘as 
to valuation but not in a case of this nature, 
where the appellants never cared to find out 
the proper Oouri-fee which they had to pay 
on theirmemorandum of appeal. Section 4 of 
‘the Court Fees Act is imperative in its 
terms and makes it impossible for the Court 
to entertain-a memorandum of appeal upon 


which the proper amount of Court-fee has 


not been paid.. The amount of Court-fee 
payable was not open to doubt, and, there- 
fore the appellants cannot be allowed to pay 
the balance of the Oourt-foe within a 
month from 19th July, 1929. < 

‘The appealis insufficiently stamped and 
. therefore, I refuse to accept it. 


G. B.D. Appeal not accepted, . 


i 
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‘NAGPUR JUDICIAL COMMIS. 
_ SIONER’S COURT. 
Szconp Orvit APPEAL No. 229-B or 1928, 
7 July 30, 1923. 
Present:— Mr. Jackson, A, J. C. 
. KASTURCHAND BHIKAMOCHAND 
gHOP BY owNER PREMSUKH— APPELLANT 
Versus l 
ATMARAM AND ANOTHER—— RESPONDENTS. 
Possession—Vacant sites used for tethering catile— 
Presumption of ownership—Registration Act (XVI of 
1908), s. 28 —Inclusion of small property in sale-deed- 
to give jurisdiction to Registrar—Registration,, when 
invalid —Transfer of Property Act (IV of 1882), s. 58, 
scope of —Preference of some creditors over others- 
Transfer, whether invalid. 
Possession over vacant site used for tethering 
cattle forsome months in a year is prima facie 


_ evidence of title and throws the burden of proving 


want of title on those that allege it [p. 702, col. 1.] 


If there’ is any real intention to transfer property, 
between the vendor:and the véndee, the fact that the 
extent of the property included in a sale-deed in 
order to give jurisdiction to aRegistering Officer 
to register the sale is very small does not render 
the registration invalid as being a fraud on regis- 


. tration. [ibid.] 


` Biswanath Prasad v. Chandra Narayan Chowdhury 
(2), Harendra Lal Roy Chowdhury v. Hari-Dasi Debi 
(3), Urkudya v. Doma (4) and Vyankatesh v. Annasa 
Lal (5), distinguished. 

Section 53 of the Transfer of Property Act does 


- not apply toa transfer which satisfies the claims ‘of 


ae i to the exclusion of others. [p.°702, 
COL, «. 

“ Appeal against a decree ofthe Addi- 
tional District Judge, Khamgaon, dated 
the 30th June, 1928, in Civil Appeal No. 72 


-of 1927. iii 


“Mr. M. R. Bobde, for the Appellant. - 

Mr. S. B. Gokhale, for the Respondents, 

 JUDGMENT.—This appeal arises 
from a suit for adeclaration that two 
fields are liable to attachmant and sale in 
execution of the plaintiff's decree against 
Lalchand, the father of defendant No. 2, 
The fields in question were sold’ by Lalchand 
on 8th December, 1920, to defendant No. 1, 
In each of the sale-deeds (Exs. 1 D-2 and 
1 D-3) a small piece of open land situated 
in Mauza Wazar has been included and.by 
this inclusion it was possible to register the 
deedsin Mauza Amrapur. It is urged, in 
the first place, that the two sitesin Mauza 
Wazar did not belong to Lalchand, that 
they were included in the deeds merely 


to enable the registration ‘to be obtained 


at Amrapur. and that there has con- 
sequently been a fraud upon-the law of 
registration. l 
As regards the question of- ownership 
the lower Court has found that” Lalchand 
was in possession of the two sites and that 


he used them for four months of every 
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year for tethereing his cattle which he 
sent to Wazar for grazing. From this it 

finds that Lalchand’s ownership has been 
sufficiently established. Its reasoning is 
open to criticism as regards the effect that 
it gives tothe appellant's admission of the 
map filed on behalf of defendant, No. 1 
and as regards the mis application of the 
maxim that possession follows title, What 
the lower Court should have done is to 
hold that possession is prima facie evi- 
‘dence of title under s. 110 of the Evidence 
Act and its finding is not necessarily 
-incorrect because of the mistakes referred 
to. It is argued that, as laid down in 
Radhikadas v. Harmohanial (1) possession 


of the nature proved vannot be held to. 


prove title, but I think that the argument 
is wrong. The possession proved is 
éssentially different from that dealt with- 
“in the ruling cited. I hold that the posses- 
sion proved is prima facie evidence of 
title and that the appellant had to prove 
that there was no title in Lalchand. This 
he has failed to do. 

It is argued, nevertheless, that -there 
ig a fraud on the law of registration, 
because these two sites of Wazar were 
included ia order to enable the deeds to -be 
registered at Amrapur. Thatis a finding 
of the lower Appellate Court, but it also 
finds that there was areal intention on the 
part of the parties thatthe sites at Wazar 


should be transferred. This is a finding’ 
with which I cannot interfere and it is 


sufficient to make the registration valid. 
In Biswanath Prasad v. Chandra Narayan 
Chowdhury (2) registration was held 
invalid because the deed was registered in 


the Mozafferpur district in which the mort- . 


gagor had purchased a one kauri share in 
a village for registration purposes, but in 
that case it was held that it was not the in- 
tention of the parties that- the one’ kauri 


share should vestin the mortgagor or pass. 


under the mortgage. In Harendra, Lal 
Roy Chowdhury v. Hari Dasi Debi (3) the 
propérty included for -registration purposes 
was found to be non-existent, In Urkudya 
v. Doma (4) it was found that the property 


did not -belong tothe mortgagor and in 
Vyankatesh v. Annasa Lal (5) it was found. 


' (4) 50 Ind. Oas. 764; 15 N. L, R. 75 


15) 107 Ind. Cas. 517; 23 N. L. R. 143; A, I, R. 1928 


Neg. 1; ILN, L, J, 49, 
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thatthe property was not intended to be 
mortgaged. These cases are all differentiated © 
from the present case by the fact that in 
the present case the property belonged 
to the transfer and was intended to be 


transferred. 


It is urged that, nevertheless, the 
transfer is fraudulent on the following 
grounds:— , me 

(1) that Lalchand’s mother was the 
sister of defendant No. 1 ¥ 

(2) that payment of Rs, 1,000 of the 
consideration has been held to. be doubt- 


ul, - 

(3) that Lalchand and after him his son 
defendant No, 2 have been left in posses- 
sion of the fields, 

(4) that Lalchand transferred nearly the. 
whole of his property, ` 
. (5) that the method of registration shows 
a desire for secrecy, and a. 

(6) that there was no pressing neceasity 
to pay off at least one of the two mortgage 
debts said to have been satisfied as a result 


' of the sale. hi 


It must be admittad that there are 
several features in this case that go to 
indicate fraud in the transfer, but the 
lower Appellate Court has found that out 
of the total consideration of- Rs. &500 
Rs. 8,500 was due to defendant No. 1 
on two promissory notes and Rs, 4,000 was 
required to pay off the Jebtson two mort- 
gages. That being so, I cannot find: that 
s. 50 of the Transfer of Property Act 
applies. Thisis not a case of fraudulent 
preferenceunder the Insolvency Act and a 
transfer which satisfies some creditors can- 
not be held fraudulent. 

. The appeal is dismissed with costs. 


G. R. D, Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
CRIMINAL APPEAL No. 74 oF 1929. 
August 12, 1929, 
Present:—Mr, Mobi-ud-din, A. J. O, 
CHINAI— APPELLANT 


VETSUS ma 
MUKUNDRAM— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s, 476-B 
— Order passed by Appellate Court—Second appeal, 
whether lies, 

"No appeal lies against an order passed by an 
A poenae Court under s. 476-B, Criminal ‘Procedure 

ode, 

Somabhai Vallanbhat v: Adit Parshottam (2), 
Mahomed Idris v. Emperor (3) and Ma On Khin v. N. 
K.M. Firm, (4), followed. 

Ranjit Narain Singh v, Rambahadur Singh (1), 
not followed. j ' 


Appeal against thedecision of the Sessions 
Judge, Saugor, dated the 4th March, 1929, 
in Oriminal Appeal No. 10 of 1929. 

Mr. J. Sen, for the Appellant 

Mr. G. P. Dick, Standing Oounsel, for the 
- Crown. | 

JUDGMENT.—Mukundram moved the 
Sub- Divisional Magistrate, Rehli, by an ap- 
plication to file a complaint against Ohinai 
and this application was rejected on Sth 
January, 1929, and the Sub-Divisional 
Magistrate, Mr. G. P. Saraiya, declined to 
lodge a complaint, This was done under 
s.476, Criminal Procedure Code. Mukund- 
ram filed an appeal under s. 476-B, of the 
Oriminal Procedure Oode, in the Oourt of 
_ Bessions Judge, Saugor, who allowed the 


appeal, and filed a complaint which the. 


Subordinate Court might have made under 
s 476, Oriminal Procedure Code, COhinai 
has filed this appeal under s. 476-B, Orimi- 


nal Procedure Code, and the learned Go-. 


vernment Advozate has taken an objection 
to the effect that no appeal lies against 
the order of the Sessions Judge passed 
under s. 476-B, Oriminal Procedure Oode. 
Chinai’s learned Pleader relies on a judg- 
ment of the Patna High Oourt in Ranjit 
Narain Singh v. Rambahadur Singh (1), and 
the learned Government Advccate cites the 
following cases in support of this conten- 
tion: Somabhai Vallavbhat v. Adit Parshot- 
tam (2), Mahomed Idris v. Emperor (3) and 
Ma On Khin v. N. K. M. Firm (4). , 

I bave read carefully the reported cases 


(1) 94 Ind. Cas. 593; 5 Pat. 262; TP. L.T 14; AL. 


R. 1926 Pat, 81; (1926) Pat. 89; 27 Or. 


L, J. 641. f Papa” i 
(2) 81 Ind. Cas. 947; 48 B. 401; 26 nae L. R. 289; 


A. I. R. 1924 Bom. 347: 25 Or. L: J. 1123. 

(3) 88 Ind. Cas 528; 6 L. 56; 1 L. O. 480; A. I, R. 1925 
Lah. 322; 7 L. L. J. 584; 26 Or, L. J. 1168. 
= (4)105 Ind. Cas, 457;. 5 Rang. 523; A. I, R, 1927 
Rang. 318; 28 Or, L. J. 837; 9 A, L Or, R. 104,- -7 
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on the subject and am of opinion that 
no appeal lies against the order passed by 
-the Appellate Court under s. 476 B, Crimi- 
Great stress was laid 
on the. following words in 476-B “and if it 
makes such complaint the provisions of 
that section shall apply accordingly” and 
it was argued that if the Appellate Court 


filesa complaint, it is a complaint under 


s. 476, Criminal Procedure Code and an 
appeal lies.. The words “and if it makes 
such complaint,the provisions of that section 
shall apply accordingly” refer to the pro- 
cedure laid down ins, 476 Oriminal Proce- 
dure Code, about the filing of such come 
plaints and not to the act of making the 
complaint. The policy of the Oriminal 
Procedure Code is not to allow two appeals 
in criminal matters, and, if the construc- 
-tion put by the Patna High Oourt is accept- 
ed, there would be two appeals, under 
s. 476-B, Oriminal Procedure Code, Section 
476-B, Oriminal Procedure Code, does not 
seem to provide for a-second appeal. As 
pointed out by Martineau, J., in Mahomed 
Idris v. Emperor (3); “Section 476-B of the 
Code gives aright of appeal only when a 
Court has made or refused to make a com- 
plaint under s. 476 or s. 476-A, and neither 
of those sections relates to a complaint 
made by a Court on appeal from an order 
of a Subordinate Oourt refusing to make a 
complaint.” I, therefore, hold that no ap- 
peal lies- under the’ provisions of the Ori- 
minal Procedure Code against an order 
made by an Appellate Court under s. 476-B, 
Criminal Procedure Vode. es 

This Oourt will exercise its revisional 
powers, in suitable cases where justice de-. 
mands it, but no good case is made out for 
interference in revision in this case. The 
learned Sessions Judge has given good 
reasons in his order dated 4th March, 
1929, why a complaint should be filed and in 
my opinion the order is correct, i 

The appeal is dismissed. 

G. B.D. ' Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
. First Oivin APPRBAL No, 118 or 1928, - 
-  . April 19, 1929, . 
Present:—Mr Subhedar, A. J.O. .. 
GANESHLAL—APPELLANT 
versus ss fe 3% 
SARDARMAL — RESPONDENT. 
` Ciùil Procedure Code (Act V of 1908), O. XXI, r. 2 
~~Pre-decree agreement that decree should not be exe- 
. cuted, whether bars execution. : A ge 
‘eA pre-decree agreement by which the decree is 
not to be executed cannot be pleaded asa bar to the 
execution of the decree. 
- Hukam Chand v, Radha Kisan (2), Benode Lal 
Pakrashi v. Brajendra Lal Saha (3) and Hossan Ali 
“wv. Gauzi Ali (4), followed. 


. Venkatasubba Mudaly v. Manikammal (1) and Lal- 
das v. Kisardas (5), not followed. aan 


Appeal against a decree of the Addi- 
` tional District Judge, Raipur, in Oivil Suit 
_ No. 9 of 1922, dated the 6th June, 1923, — 


Mr, S. K. Ghose, for the Appellant. 
Mr. Abdul Razak, for the Respondent. 
`- - JUDGMENT.—In Civil Suit No. 9 of 
1922 on the file of the Additional District 
Judge, Raipur, a final decree for foreclosure 
was passed against the defendants appel- 


lants on 19th March, 1927. : The respondent. 


on 3rd August, 1828, filed an application 
for execution of the said decree asking for 
delivery .of possession of the foreclosed 
properties and a warrant for possession was 


issued, but returned unexecuted because it’ 
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`- on the short ground that 


was reported that the houses were locked. 


On 22nd September, 1928, afresh warrant 
was issued with directions to break open the 
locks and deliver possession of the houses to 
the respondent decree-holder. 

“On 26th “September, 1928, the appellants 
judgment-debtors presented an application 
- to the lower Courtcontending that on ac- 
count of a certain” agreementarrived at þe- 
tween the parties before the preliminary 
decree was passed the decree could not be 
executed otherwise than in terms of the ál- 
“ leged agreement which are set out in para, 
2 of the application in these words:— 


“That these judgment-debtors contend . 


that priorto the passing of the decree 
there was. an agreement between the 
parties that in case the subsequent-mort- 
gagee Madhoram Parasram would fail to 


- redeem and pay up the decretal amount 


this decree-holder would not execute the 
decree against these judgment-débtors and 
accept the decretal money in three annual 
instalments.10 months after the decree be- 
came absolute. That the consideration for 
` this agreement was that these judgment- 
- debtors would not dispute thedecree-holder’s 
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claim under the mortgage which part of the 
agreement the judgment-debtors have per- 
formed.” , l - i 

The lower Court overruled the objection. 
it could not go 
behind the decree. It is against this order 
that the judgment-debtors have come up 
in appeal to this Oourt. ; 

Reliance was placed by the learned Plead- 
er for the appellants on the case of Venkata- 
subba Mudaly v. Manickammal (1) which, 
following an earlier Full Bench- case -of the 
same Ccurt, lays down that a pre-decree 
arrangement, by which adecree was not to 
be executed, can be pleaded in bar of the > 
execution- of the decree.. On the other 
hand, in the case of Hukam Chand v, ` 
Radha Kisan (2) this Oourt, following the 
law propounded by the Calcutta High Oourt 
in the cases of Benode Lal Pakrashi v. Bra- 
jendra Lal Saha (3) and Hasan Ali v. 
Gauzi Ali (4) has held exactly the opposite 
view after expressly dissenting . from 
that taken by the Bombay High Court in 
the case of Lal Das v. Kisardas (5). 

We prefer to followthe view of this 
Oourt and hold that the appellant cannot 
plead the agreement setup by them in: bar 
of the execution of the final decree for 
foreclosure. The result is that. this appeal 


fails and is dismissed with costs. Pleader’s 
fee Ra: 50. 
. GRD. 1 Appeal dismissed, 


(1) 98 Ind, Oas. 428; 49M. 513; 50 `M. D. J. 364; 
(1926) M. W. N. 368; A.L R. 1926 Mad. 582; 24 L, 


9 29 Ind. Cas, 838; 11 N. L. R, 110, 

(3) 29 ©. 110; 6 O. W, N, 838. : 
(2 31 0.179. oe | 
5) 22 B, 463, 
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MADRAS HIGH COURT. 
Otvit MISOSLLANBOUS APPRAL No, 249 
or 1927, | e 
August 15, 1928, . 
Present -—Mr. Justice Madhavan Nair 
Mr. Justice Thiruvenkatachariar. | 
THOGAROHEDU KAKAMMA MINOR. 
BY FATHER AND GUARDIAN NIVARTHY 
PUROHITAM VENKATRAMIAH “< 
> —DEFENDANT—APPELLANT 
versus to 
THOGAROHEDU-CHANDRASEKHARA 
SOMAYAJULU AND OTHE8RS——PLAINTIPFS 


RESPONDENTS. `` 
Civil Procedure Code (Act V of’ 1908), 


and 


s. 115, 


0. XLI, r. 28—Order of remand—Decision by trial, 


Court on admissions of parties—No evidence ` let in on 
either. side—Remand by Appellate Court for disposal 
on taking fresh evidence—Legality of remand—-Revi- 
ston—Interference. | i 

Where the parties to a suit intimated that. they 
had no evidence to offer on the questions at issue 
and asked the Court to deal with the case ‘on the 
admissions made by them, and the Court decided 
the case on the merits but thé Appellate Court 


reversed the decree, framed fresh issues and re-~ 


manded the case for fresh disposal on taking further 
evidence : : 


Held, (1) that the’ disposal was not on a pre-. 


liminary point and no appeal lay ; .{p.706, col. 2.] 


(2) that -the order of remand -was vitiated by: 


material. irregularity and. must be ‘set aside in 
revision.- [ibid.] | Cae! 

Per Thiruvenkatachariar, J.—If the Appellate 
Court purports to remand a case under O. XLI, 
r. 23,' Civil Procedure (ode, it should: be held that 
an appeal would lie even though the Appellate 
Court may have erred in holding that the suit was 
disposed of upon a preliminary point. If the 
aggrieved party does not appeal against such an 
order he runs the risk of being unable to question 
its legality or correctness. But if the order itself 
does not purportto be made under O. XLI, r. 23, 
an appeal against the order can be éntertained only 
if the Court hearing the appeal comes to the con- 
clusion ‘that the suit was decided upon a. preliminary 
point. It is desirable that the court of appeal when 
it remands a suit to the trial Court for fresh dis-. 


posal should make it quite clear whether the order. 


of remand is made under O. XLI, rm 23, or. in- 
dependently. of that provision. [p. 707, col. 2.) 


Appeal against a decree of the District 
Court, Kurnool, in Appeal Suit No. 151 of 
1925," preferred against that of the 


Court of the District Munsif, ‘Kurnool, 


in O. 8, No. 486 of 1924. o | 
Messrs. B. Somayya and E. Krishnamurthi, 
for the Appellant. ` ; 
Mr. K. Ramamurti, for the Respondents. 


JUDGMENT. 


Madhavan Nair, J.—This ‘appeal is- 


preferred by -the defendant against the 


order of the District Judge of Kurnool 


remanding O. S. No, 486 of 1924 to the 
District Munsif: for disposal on the merits, 
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. The respondents, viz, the plaintiffs, have 


taken the. preliminary objection.that under 
O. XLIII, r; 1 cl. (u) read with O. XLI, r. 23 
no appeal lies against the order of the 


District Judge on the ground: that the case 


was disposed of by the District Munsit 
on the merits.and not on a “preliminary 
The plaintiffs’ suit was for the 
‘recovery of the amount ofa policy in the 
Oriental Life Assurance Company, Bombay, 
held by the deceased husband of the 
defendant, who was their brother. They. 
alleged that their brother was educated up 
to the Intermediate Class atthe family 
expense and that his earnings as a teacher 
which he was able tomake as a result of 
this education and which he had invested 


in the Life Assurance Company became 


property that was partible against the 
member of his family. The defendant 
contended against other things that assum- 
ing that her husband was educated at the 
expense of the family he was given only 
“a general education”, by the family and 
consequently his earnings became his self- 


acquisition and should not be regarded as 


partible. On these contentions the District 
Munsif framed three issues. | 

1, Whether the defendant's husband was 
not educated at the family expense? 

2. Is the plaintiff entitled to the declara- 
tion’ sought for? 

. 3.” What relief? 

On the first issue, as no evidence was 
adduced by either side at the trial, he found 
that the defendant’s husband was educated 
at the family expense. 

As regards the second issue, he pointed out 
that the parties went to trial on the footing 
that “the defendant's husband was given a 
general education atthe expense of the joint 
‘family "’ and he also remarked in the course 
of the judgment that “in thiscase there is 
no question of specialised education” and 


. that “it is admitted by both sides that 


defendant's husband was given a general 
education at the family expense”, On 
these admissions he decided, having regard 
to the well-known ‘deeisions of the Privy 


Council, that since the education given to 
_ the 


defendant's husband was not- a 
specialised education .which involved a 
detriment to the family estate, his earnings 
became his self-acquisitions and were not 


“ partible and so dismissed the plaintiff's suit, 


On appeal, the learned District Judge 
thought that the District Munsif did not 


‘approach;the question from a proper stand. 


point. . He, therefore, framed -the followin 
questions for the Muneié's consideration, 


45 ii l 
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1. Whether the defendant's husband's 
family was in such affluent position as 
would require itto give him education up 
to the Intermediate Standard without ex- 
pecting a return from it? 

Whether the education of the defend- 
ants husband up to the Intermediate 
Standard caused a detriment to the family 


estate regard being had to its financial: 


state? 

3. Whether the defendant’s husband 
acquired the monies contributed to the Life 
Assurance Company by his personal quali- 
ties as the District Munsif states and as 
owing to the education imparted to pam 
the expense of the family ? 

The learned Judge then pointed out that 
the District Munsif did not call for evi- 
dence to arrive at an answer to the said 
questions but merely assumed that educa- 
tion imparted to the defendant's husband 
was of such a kind as would not render the 
wealth acquired by it partible. He, there- 
fore, remanded the suit for fresh disposal. 
(See para. 3of the appellate judgment). 

From what we have stated above, it is 
clear that the decision of the case by the 
District Munsif was not on a prelimin- 
ary point as explained by the decisions of 
this Court. In the Full Beneh judgment in 
Malayath Veetil Raman Nayarv. Krishnan 
Nambudripad (1) the learned Chief Justice 
pointed out that a preliminary point under 
O. XLI, r. 23, is “any point the decigion 
of which avoids the necessity for the-full 
hearing of the suit”, and he gave various 
instances of the points which may be çon- 
sidered as preliminary points in the 
decision of a case. Having regard to'this 
definition and the illustrations it is clear 
to our minds that the decision of the case 
by the District Munsif cannot be said to 
be on a preliminary point. There can be 
no doubt that he has disposed of the ‘case 
on the merits, Onthe points at issue, the 
parties to the case made some admissions 
and on the strength of those admissions 
inthe light of what he considered to be 
the law relating to the subject he disposed 
of the case. Mr. Somayya argues that the 
‘present case falls within the fourth illustra- 
tion given by the Chief Justice which 
is thus stated in his judgment “that on 
the plaintiffs’ evidence there was .no case 
for the defendant to answer. `. We cannot 
agree. In the illustration, only the plaint- 


(1) 69 Ind. Cas, 828; 45 M. 900; 31 M. L. 'T. 208 ree 
L. W, 425; 43 M. Lid. 354; (1922) M, W.N, 589; A.I 
R 1982 Mad, 905 (L. Bj), 
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iffs' evidence has been given and on that 
the case has been disposed of without the 
defendant offering any evidence because 
there was no case for him toanswer. In 
the present case, both sides gave evidence 
in. the sense that they made certain 
admissions to the Oourt, and asked the 
Oourt to adjudicate on their contentions 
with reference to those admissions. The 
case of both parties was, therefore, before 
the Court and there was a complete adju- 
dication of their case. The decision in 
Malayandi Goundan v. Bomman Poosari 
(2) was relisd upon to show that if the Sub- 
ordinate Judge purported to act under 
the power that he possessed but made a 
wrong order in the exercise of that 
power an appeal will lie. That decision 
as explained in Muppavaraju Venkata 
Radhakrishna Rao v. Venthurumilli Ven- 
katrao (8) does not lay down more than this, 
‘thatthe inherent powers of the Court 
to remand,if existent at all, should 
not be exercised in any case in which 
another procedure more definitely laid 
down by the Code may be followed” 
and, therefore, cannot help the appellant. 
The decision in Muppavaraju Venkata 
Radhakrishna Rao vw. Venthurimilli Ven- 
katrao(3) has been followed by this Court in 
subsequent decisions see Karupaxna Pillar 
v. Hthumalar Pillai (4) and Balla Mallayya v. 
Peddi Veerayya (5). We must, there- 
fore, hold that there is no appeal in this 
case. 

We are then asked by the appellants’ 
learned Counsel to deal with the case as a 
civil revision petition. Weaccede to this 
request inasmuch as there has been, in our 

opinion, a clear material irregularity in 
the disposal of the case by the learned 
District Judge. From the full statement 
of what actually happened in the case as 
given above it will become clear that both 
the parties declared that they had no evi- 
dence to offer on the questiona at issue and 
asked the Court to deal with the case on 
the admissions made by them. There was 
no affidavit before the lower Appellate 
Court questioning the correctness of the 
statements contained in the District 
Munsif’s judgment. In these circum- 
stances we think it was highly irregular 


(2) AE Ind. Cas. 204; 17 L. W. 159; A. I. R. 1923 
Mad. 331 


(3) 84 Ind. Cas. 9635; 48 M. 713; 47 M. L. J. 552; 
20 L. W. 711; 35 M. L. T. 135; (1924) M. W.N. 922: 
A.I. R.1925 Mad. 229. 

(4) 103 Ind. Cas. 670; A. I. R. 1927 Mad. 859. 

ya 100 Ind. Cas. 135; A. I. R. 1927 Mad, 385; 52 M, 

90; 25 L. W. 198; 38 M, L, T, 15, 
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on the part of the' District Judge to allow. 
the appellant to raisa new questions and 
to ask the lowér Oourt to call for fresh evi- 


dence on the new point and to dispose of the © 


case airesh. Exercising, therefore, our powers 
under s. 115 of the Civil Procedure Code we 
set aside the order of the lower Court, The 
learned District Judge will now proceed to 
dispose of the case on.the materials. which 


he has before him;.. In this Court each. 


party will bear its -owm costs. The other 


costs will be provided for by the lower Ap-- 


pellate Court. . 
Thiruvenkatachariar, J.—I agree 
with my learned brother whose judgment I 
have had the advantage of 
wish to add a few words. 


As regards the preliminary objection. 


taken by the respondents’ Advocate, that 
the appeal does not lie as the order of re- 
mand was not made under O. XLI, r. 23, 
fam of opinion that itis well-founded and 
must prevail, Under the present Code an 
order of remand may be passed either under 


O. XLI, r. 23 or under the inherent powers 
of the Court recognised and provided for. 


in 6. 151, Oivil Procedure Oode. That a 
Court of Appeal may remand a case for re- 
trial -even in cases not provided for by r. 23 
of O. XLI, is, I think, a proposition which 


is well-established by the decisions of the 


several High Courts. Even under the Oivil 
Procedure ` Code of 
repealed by the present Code such an 
Inherent power was recognised notwith- 
standing that s. 564 of that Code ex- 
pressly prohibited the Appellate 
Court from remanding a case except 
as provided by s. 562 which corresponds to 
T. 23 of O. XLI. There is no provision in the 
present Code corresponding to s. 064, there- 
fore, it.is all the more clear that under. the 
present Code an Appellate Court has an 
inherent power to remand a case for re- 
trial by the lower Court on grounds which 
are not covered by O. XLI, r. 23. But so 
far as the right to appeal against such 


an order is concerned, O. XLII, r. 1, cl. (u) - 


provides for an appeal only against an 
` order passed under r. 23 of O. XLI. It is 
only when the order of remand fails under 
O. XLI r. 23 that the party whois aggriev- 
ed by it is precluded from questioning its 
legality or correctness if he does not ap- 
peal against it. See s. 105 (2). There is 
no similar provision with regard to orders 
of remand passed under the inherent powers 
of the Court. The question whether an 
appeal lies will, therefore, depend upon 
whether the order'of remand is one passed 
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under O, XLI,r. 23, or independently of 
it, Having regard to the interpretation of 
the expression ‘preliminary point” in that 
rule in the Full Bench case of Malayath Veetil 
Raman Nayar v. Krishna Nambudripad (1) _ 
the decision of the question whether in < 
the particular case the suit has been dis-- 
posed ‘of on a preliminary point 18 by no 
means free from difficulty. Ifthe Appellate ' 
Oourt adopts that view and purports to re- 
mand the case under O. XLI, r. 23, I-am of 
opinion that itshould be held that an ap- 
peal would lie even though the Appellate - 
Court may haveerred in holding that the sult - 
was disposed of upon a preliminary ‘point. 
lf the aggrieved party does not appeal 
against such an order he runs the risk -of 
being unable to’ question its legality or 
correctness. gSee s. 105, sub-s. (2), Civil Pro- 
cedure Oode. Butif the order itself does 
not purport to be made under O. XLI, 
r. 28, an appeal against the ordar can be 
entertained only if the Court hearing the 
appeal comes to ‘the conclusion that the 
suit was decided upon.a preliminary point. 
It seems to me to be desirable that the 
Court of Appeal when it remands a. suit to 
the trial Court for fresh disposal should 
make it quite clear whether the order of 
remand is made under O. XLI, r. 23, or 
independently of that provision, In the 
present case, the judgment of the Appellate 
Court is silent on the point whether in its 
view the trial Gourt disposed of the suit 
on a preliminary point. On that question 
I agree with my learned brother that the 
suit was not disposed of on a preliminary 
point by the trial Court and hence the 
order of remand cannot be treated as one 
made under O. XLI,r.23. The preliminary 
objection that no appeal lies against the 
order must, therefore, be allowed. 

The next question is nS we can 

at the appeal memorandum 48 a revi- 
a petition uaders. 115 of the Code, 
Some precedents were cited to us in which 
such a procedure has been adopted. If. tha 
error committed by the lower Court is one of 
the nature specified in s,115 and the enda 
of justice require our interference there 
can be no objection to our treating the ap- 
peal memorandum.a$ a civil revision pe- 
tition. In this case the order remanding 
suit for disposal on the points raised 
by the District Judge after taking fresh 
evidence is: clearly unsustainable as it on- 
tirely ignores tke footing on which both 
proceed to'trial in the lower 
the admission made by them 


t and 
Cour and particularly the PAn 


before that Court, 
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press statement made at the commencement 
of the trial that neither party wanted 
to.adduce any evidence with reference to 
the actual questions upon which they want- 
ed to have the adjudication of the Court. 
The error committed by the lower Court 
js one which clearly falls within cl. (c) of 
s. 119. 


I, therefore, agree that the order remand- 
ing the suit should -ba set aside and that 
the case should be disposed of by the 
lower Appellate Uourt on the materials on 
record and also to the order for costs pro- 
posed by my learned brother. 


V.N.V, Order set aside. 


MADRAS HIGH COURT. 
APPEAL aGainst ORDER No. 530 oF 1925, 
October 9, 1928 l 
Present:—Mr. Justica Wallace and - 
Mr. Justice Thiruvenkatachariar. 
Tan DISTRIOT OF FIOIAL REOEIVER, 
TINNEVELLY—Appsuuant 
versus 
S. V. NALLAPEROMAL PILLAI 


AND OTHERS— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 5L— 
Fraudulent preference—Dominant motive—Test— 
Desire to stave off disaster and to silence particular 
creditors, effect kh 

Per Wallace, J.-A mere transfer of property or 
payment made to one creditor rather than another 
by an insolvent on the eve of insolvency, while it 
is no doubt in essence a preference of one creditor 
over another, is not in the eye of law made “with 
á view of giving that creditor a preference over 
other creditors’, unless the dominant intention of 
the insolvent in making the preference was to 
‘prefer that particular creditor over the rest to give 
him an undue advantage and thus defraud the other 
creditors of their lawful rights, to share rateably 
in the assets What the dominant intention was 
is always a pure question offact. [p. 709, col. 1.] 

‘Where the insolvents’ dominant motive in executing 
certain mortgages was to save themselves and their 
business in the hope that the business would recover 
for. the mutual benefit of themselves and their eredi- 
tors aud the mortgages were executed as the result of 
the greater pressure brought to bear on them by the 
particular creditors: 

Held, that there was no fraudulent preference 
within the meaning of s. 54, Provincial Insolvency Act 

ibid, 
Lt ae Thiruvenkatachariar, J.— The question whe- 
‘ther a transfer to a creditor is to be deemed 
fraudulent and void as against the Official Assignee 
in ‘bankruptcy depends on the answer to be given 
to the question, was the transfer to the creditor 
made. “with.a view of giving him a preferenca over 
the: other creditors”. fp, 714, col 2.1 
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The question to be determined is one of fact, was 
the dominant motive actuating the debtor in mak- - 
ing the transfer a desire to prefer the particular 
creditor or was it ofa different character, fp. 714, col, 
2; p. 715, col. 1.) , 

Payment to a ereditor under pressure negatives 
the inference that the payment was made to him 
voluntarily by the insolvent. But when there 1s 
pressure by several creditors about the same time 
and when the insolvent is unable to pay his debts 
as they fall due, no such inference can be drawn if 


payment or transfer of property to secure the. ` 


debts, is made only to oneor some ofthem. [p. 715, 
col. 2,| 


' Where certain creditors have a right to Insist on 
the performance by the insolvents of a prior pro-. 
mise to give security for their debts and the act of 
the insolvents in executing the mortgages for their 
debts is only in fulfilment of their previous engage- 
ment with them, the transfers cannot be held to be 
fraudulent preferences within the meaning of s. 54 
of the Provincial Insolvency Act. [p. 716, col. 1.] 
[Case-law considered. | 


Appeal against an order of the District 
Court, Tinnevelly, dated the 3rd January, 
1925, and passed in O. P. No. 40 of 1923 in 
I. P. No, 15 of 1921 

Messrs. T. M. Krishnaswamy Iyer and 
T, M, Ramaswamt Iyer, for the Appeilants, 

Mersrs. S. Varadachart, T. L. Venkata- 
yramaiyer, K.R Ramaiyer S, Ramaswamiyer 
and S. Wadaraja Nadar, for the Respond- 
ents. 

JUDGMENT. 

Wallace, J.—This appeal is by the 
Official Receiver of Tianevelly against the 

order of the District Judge in the matter 
of a motion of the Official Receiver under 
s. 04 of the Provincial In-olvency Act 
The Official Receiver by a motion in I. P. 
No. 16 of 192: Sought to have declared 
fraudulent and void against him under 
es. 54toree mortgages by the insolvents 
in favour of the three respondents to this 
appeal, 

Tne D.strict Judge dismissed tha petition 
and the Official Receiver appeals. 

The two insolvents, examined as P. Ws. 
Nos. 1 and 3, were from 1916 to 1970 
carrying on an extensive trade, both local 
and export, ia leather and hides in Tuticorin. 
On 20th April, 1921, ona of their creditors, 
whose clerk is examined here as P. W. No. 4 
put into the District Court I. P. No 16 of 
1921 praying that the insolvents may be 
declared insolvent. That ‘petition wag 
resisted by the ineolvents, but after in- 
quiry there were declared insolvent on 17th 
December, 1921. 


The -three documents of mortgage, 
attached by the Offcial’ Receiver as 
fraudulent preferences in favour of par- 
ticular creditors, were executed, Ex. II on 
26th January, 1921, in favour of let respond 
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ent, Ex: 111 on 3lst January, 1921, in favour 
of 2nd respondent and' Ez, IV on 23rd 
February. 1921,in favour of 3rd respondent. 
It is not disputed that by these three mort- 
gages all the immoveable property of the 
insolvents was mortgaged. The principles 


oflaw applicable to matters of this kind. 


. are clear enough. A mere transfer of 
property or paymeat madetoone creditor 
rather than another by an insolvent on 
the eveof insolvency, while itis no doubt 
in essence a preference of one creditor over 
another is not in the eye of law made “with 
a-view of giving that creditor a preference 
over other creditors,” unless the dominant 
intention of the insolvent in making the 
preference was to prefer that particular 
creditor ovar the rest to give him an undue 
advantage ,and thus defraud the other 
creditors of their lawful rights to share 
rateably in the assets. What the dominant 
intention wasis always regarded a3 a pure 
question of fact, and the Court has, there- 
fore,to decide as a question of fact what was 
the dominant intention of these insolvents 
when they made these transfers. The 
learned trial Judge has decided that in 
the present case the dominant view of the 
insolvents was to stave off those creditors, 
who were bringing most pressure to bear 
upon them, to tideover a diffiezlt time and 
save theircreditin order that they might 
still carry on their trade and avoid 
bankruptcy and that, therefore, there was no 
fraudulent preference. The argument before 
us centred on the point whether these pre- 
ferences are due to pressure brought to 
“bear on these ingsolvents by these three 
creditors. ; 

After hearing the appeal fully argued 
on bothsides lam not ableto hold that 
the learned Judge's finding was wrong. 

A numberof cases both in English and 
Indian Law Reports have been cited before 
us. I donot think it necessary to consider 
them in detail, Preference under the section 
imports a voluntary act, that the transferor 
was free todo one thing or another, which- 
` ever he preferred. Voluntary action is 
negatived by fear of legal process, whether 
that process be real'or imagined. Desire 
to escape from criminal prosecution for a 
breach of trust for example may negative 
the contention that the preference was 
voluntary. The leading cases in which 
the general principles for decision of a 
case like the present are set out are 
Tomkins v. Saffery (1), In re Baton & Co. 

(1) (1878) 3 A. C, 213 atp. 235; 47 L.J. Bk. 11; 37 
L. T. 758; 26 W. R.-62. 
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Ex parte Viney (2) affirmed on appsal ih, 
Sharp v. Jackson (3). The principles 
therein stated were adopted as the law in 
this country by the Privy Oouncil in Sime 
Darby & Co. Lid v Official Assignee of the 
Estate of Lee Pang seng (4) ani by this 
Oourt. In Samu Patter v. Wilson (5). Ina 
Tomkins v, Sajfery (t) Lord Blackburn 
lays down: 

“Supposing a bdnkrupt, although know. 
ing that he is very likely tostop payment 
next week, struggles on and makes a 
payment without bsing particularly’ asked; 
supposing he pays his debtsand sends his 
money to meet his bills on those days 
on which they become due, and does 
other things so as to keep himself alive 
and in good credit for the time; that would 
not have been undue preferencs, I think, 
because those payments were not made 
‘in favour’ of certain creditors as against 
others, but were .made in the hope—a 
desperate hope perhaps—that if he were 
able to keep himself alive something might 
turn up in his favour. Nor do I think it 
would be an undue or a fraudulent pre- 
ference if there was a demand upon him, 
and a yielding to that demand, by making 
a payment which might not otherwise have 
been made so soon”, And in Sharp vy. 
Jacksan (3) Lord Mansfield is quoted as 
saying “A bankrupt when in contemplation 
of his bankruptcy cannot by any voluntary 
act favour any one creditor; but if, under 
fear of legal process, he gives a preference, 
it is evidence that he does not do it 
voluntarily.” If real pressure, therefore, 
is brought to bear by the particular 
creditors who have obtained preferences 
and the preferences are thedirect result of 
that pressure and ‘that pressure is the 
dominant reason for granting them the 
act of the insolvent in giving these pre- 
ferences would not be voluntary. Very 
Similar cases to the present have been 
decided in Nripendranith Sahu y. Ashutosh 
Ghosh (6), Ofizial Assignee of Madras v. 
Mehta & Sons (T) and Samu Putter v; 
Wilson () In Official Assignee of 
Madras v., Mehta & Sons (7) it is laid down 


(2) (1897) 2 .Q. B. 16; 66 L. J. Q. B. 491; 4 Manson 
il 


(3) (1899) A. E. 419 at p. 425; 68 L J. Q. B. 866; 80 
L. T. 841; 15 T. L. R. 418; 6 Manson 264. l 

(4) 107 Ind. Cas. 233; SAM L. J. 337; 30 Bom. L. 
R. 290; A.I. R. 1928 P. O. 77; 47 O. L. J. 339; I. L. T, 
40 Oal. 104; 27 L. W. 744 (P.O). . 

(5) if Ind. Cas, 532; 18 L. W. 696; A. I. R.1924 

d 


ad. 180. 
(6) 33 Ind; Oas. 548; 43 O. 640; 20 C. W. N, 420.. 
(7) 49 Ind Cas. 968; 42 M. 510; 36 M. L. J. 190; 25 


MAL, T, 265; (1919) M. W. N. 293. 
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at page516*: “The evidence rather shows 
that the insolvent was ‘acting throughout 
‘exclusively in his own interests and with 
a view to keep his business going which 
hë could not do without satisfying the 
garnishees, creditors on the spot 
who were pressing him to meet 
‘his obligations and were not to be put off 
` with excuses...In these circumstances they 
must be held to have been made in good 
, faith... and not to be avoided.” 

Now, . there is nosuggestionin this: case 
, that the -preferred creditors are relatives or 
particular friends of the insolvents; nor is 
there any suggestion of corruption or fraud 
in the matter of the negotiations for the ex- 
ecution of these documents. It is also not 
a case where the insolvent parted with any 
‘cash or liquid assets or converted any pro- 
perty into cash or liquid assetsin favour 
of these particular creditors tothe detri- 
‘ment of the rest; nor isit a case where the 
‘ineolvents admitted that they were on the 
brink of insolvency by themselves putting 
inaninsolvency petition within three months 
‘of the transfers. Had any factorsof that 
sort appeared in the present case there 
would be a fairly strong ground for the con- 
tention that the actual preferences of these 
particular creditors were made for ulterior 
‘motives and, therefore, fraudulent. But in 
this case no more appears’on the surface 
than that the immediate -motive for the 
transfers was that particular creditors were 
‘pressing and, had to be persuaded to refrain 
from extreme steps either by promises in 
-the case of those who are willing to be con- 
tented with promises or by other measures 
in the form of sureties or security to those 
creditors who would be content with’ noth- 
ing less. The respondents’ main argument 
is that the insolvents’ dominant intention 
being to stave off the crash, they (the res- 
pondents) were able to secure the mortgages 
because they would be satisfied with noth- 
ing less, whether or not other creditors 
were content with less. The appellant's 
main argument is that as all the creditors 
were’ pressing for payment the degree of 
pressure cannot have been a factor in- 
-fluencing .the minds of the insolvents and, 
therefore, their dominant view was not to 
feud off pressure whereit was most threaten- 
ing but to choose from some ulterior or 
private motive to favour these particular 
creditors at the expense of-the rest. In 
order to decide what probably was ‘the 
dominant motive that wasin the insolvente’ 
minds when they gave these mortgages we 
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have to decide on the evidence, first, whe- - 
ther they then believed themselves to have 
been in a hopelessly bankrupt state and, 
second, : what pressure was being brought 
to bear upon them and by whom and how 
did they deal with that pressure, The evi- 
dence is voluminous but I do not propose 
to go through if atany great detail and . 
shall ‘indicate merely my. general reasons 
and conclusions. 

On point No. 1. I am not satisfied DUNG 
insolvents about the date of these mort- 
gages did then consider their case to be 
They were no doubt unable to 
pay in cash their, debts as they fell due, but 
they regarded themselves still as solvent, 
because, first, their total assets if realized 
were sufficient to meet their liabilities, and, 
secondly, they had, locked upin London, 
leather stock which had cost them about 
Rs. 21,000, the sale of which had been post- 
poned ‘because the price of leather had been 
falling; still this was ready for sale if the 
price should rise and the insolvents were 
always hoping to realisethe value of that 
stock. When the insolvency petition was 
put in by one oftheir creditors they 
strenuously oposed the contention that they 
were insolvents, and in their counter to that 
petition, Ex. VII put in on 25th July, 1921, 
four monthsand more after the date of these 
mortgages, they asserted that they were still 
conducting their trade, that they had im- 
‘moveable property to the value of Rs, 75,000 
and leather goods in London. worth 
Rs. 21,000and outstandings valued at 
‘Rg. 5,000 while their debts only amounted to 
Rs. 55,000. This statement as to the value of 
their assets and liabilities they repeat in evi- 
dence here— see the evidence of P,W. No.1. 
I. find no evidence in this case from which 
I can infer that the insolvents did not then 
genuinely believe these figures to be true. 
The facts that later on the leather goods in 
London owing to acontinual fall in prices- 
had to be disposed of aba great sacrifice for 
Rs. 8, 000 and that their debts thereby rose 
from Rs. 55,000 to Rs. 68,000—see Ex, VITI,— 
and that the outstandings when put up to 
auction by the Official Receiver only fetched 
Rs. 100 seemto me irrelevant or at least do 
not in any way negative the idea that in July 
1921, the insolvents believed the figures 
they gave were realisable. The Official 
Receiver has produced no correspondence 
going to indicate that theinsolVents’ hopes 
of realising Rs. 20, 000in London were un- 
reasonable or a mere pretence to -cover a 


fraudulent preference. There is nothing be- 


fore us to show that the figures*of- Rs..75,000 
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as the value oftheir immoveable property 
and Rs. 55,000 as the total of their debts 
in July, 1921,are not correct, and, therefore, 
the insolvents, though technically insolvent 
had a balance of assets over liabilities, No 
doubt the insolvents examined in 1924,'as 
P. Ws: Nos. 1 and 2in this petition forsthe 


Official Receiver depose that their trade. 


ceased in November 1920 without any hope 
of continuance but they arealso compelled 
to admit that their statementsin the coun- 
ter in 1921 to the opposite effect were true, 
and it seems to me that on the whole their 
statements in the counter being earlier are 
more likely to embody what they believed 
in or about January to March 1921 than 
their much later statements in 1924. We 
have.it in evidence that tney were making 
cash payments to creditors in November 
and December, 1920, including Rs. 1,000 to 
the petitioning creditor himself. The best 
proof that their trade really did cease as 
they now contend in 1920 would have been 
the production of their accounts which are 
with the Official Receiver. Such corres- 
pondence by the insolvents as we have in 
this case about thetime ofthe mortgages in- 
dicates that they were really hoping that the 
sale of their leather in London would avert 
a crisis. I am, therefore, not satisfied, that 
. in January and March 1921 the idea that 
they were hopelessly insolvent and could not 
expect to save their business was present at 
all to their minds, 
Point No. 2. Insolvents say vaguely in their 
‘evidence that their creditors were pressing 
them from the end of 1920, We have in this 


case documentary evidence ofthe ‘pressure | 


or the result of pressure by seven creditors, 
There were evidently other creditors since 
the debts due to those seven do not come 
up to the figure of Rs. 55, 000 mentioned in 
Ex. VII, but we are not given here any evi- 
dence that any of theseothers were press- 
ing. As regards those-seven itis clear that 


the pressure by various creditors was of 


varying degrees. It is unfortunate that the 
Official Receiver who must be in possession 
of the letters received by the insolvents 
from various creditors has not chosen to 
file them in this case. He has putin the 


letters. written by the insolventa to some 


creditors but not the letters by'the latter 
to ‘the insolvents; so that at the best we 
have no evidence, of what the actual pras- 
sure was bût only the evidenceof the 
repercussion of that pressure as set out in 
the insolvents’ letter. Exhibit M series of 
letters are by the insolvents to a firm in 
Vadaseri between dates 23rd June, 1920, and 
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17th Marah, 1921. They are mere excuse, 
good and bad for non-payment, requests for 
time to pay and promises to pay when the 
goods in London aresold and do not indi- 
cate that any special threat had been held 
over the heads of the insolvents, Exhibit 
G series are to a firm in Quilon between 
18th August, 1920, and 28th December, 1920, 
about which the same remarks may be 
made, This creditor’s final threat was made 
on 28th January, 1921, when in 2 registered 
notice Ex. J he threatened a suit within a 
week but that was evidently a brutum 
fulmen as no suit was filed. This man was 


‘not examined in this case to prove that he 


made any real threat. Exhibits B to F are 
letters written and telegrams sent by the 
insolvents to the petitioning creditor, Exhibit 
F dated 25th February, 192], mentions an 
effort to get guarantors to stand surety for 
the debt. On 17th March, 1921, the creditor 
accepted the letter of guarantee Hx. N from 
two sureties. Plaintiff's witness No. 4 whois a 
clerk of this creditor and thé only witness ex- 
amined who knows anything aboutthis busi- 
ness, says that accounts were settled between 
the insolvents and his firm on 16th August, 
1920, at which time the debt amounted to 


about Rs. 7,000, and that from that time 


he was pressing for paymentand had seen 
other creditors pressing also. But he admits 
thathe did not ask for any guarantee and 
that the insolvents offered it themselves 
and then says that he took this letter know- 
ing at the time that it was perfectly use- 
less, He does not hint that he tried to get 
any form of security whatever and I can- 
not believe his present statement that he 
was prepared to take a perfectly worthless 
piece of paper and yet not press for better 
security. It is plain thatthe pressure actual- 
ly put onthe insolvents by this creditor 
was very much milder than he would now 
seek to make out. From 16th August, 1920, - 
up to the date of the insolvency petition he 
never, so far as his evidence goes, demanded 
any form of security whatever or threaten- 
ed any legal proceedings. No doubt P.W. 
No.lone of the insolvents now says this 
creditor threatened a suit in a notice for 
which. Ex. A is the postal acknowledgment 
but the correspondence which must be avail- 
able with the Official Receiver is not filed 
and secondary evidence of its contents is not 
shown tobe admissible, It may be noted 
that P. W. No. 4 does not support this 
statement. That is all we know of the pres- 
sure of creditors other than the pres nt res- 
pondents, except that one creditor Khaja 
-Mian filed a suit on 26th ha 1921, and 


ae T 


the lst March—see Bzxs, K and L. That suit 
was filed subsequent to Exs. Ji to IV and 
there is no evidence that. this creditor 
brought any particular pressure to bear on 
. the insolvents before: launching his suit, 

At is clear, therefore,from the evidence that 
tio serious pressure was brought to bear on 


the insolvents by the above creditors.. A 


further examination of the evidence shows 
that the decree of pressure brought to bear 
by the present respondents Nos.1,2 and3 
. was of avery much more severe character. 


It is stated by R. W. No. 1, the manager of, 


the lst respondent, and admitted by R. W. 
No. .1 that he threatened a suit and he 
evidently meant it. Thisis a creditor who 
“had been from the first dealing very cau- 
tiously with the insolvents andin all large 
transactions was insisting on some kind. of 
security. When dealings between himself 
and insolvents began in 1916 he obtained a 
.pecurity-bond Ex. I over certain property 
to cover loans up to Rs, 6,000. On 19th March, 
1917, he by Ex. VIII had leather goods trans- 
ferred to him for credit against the, out- 


standing account, On 19th October, 1918, he’. 


got alien Ex. IX over similar goods, On 
3rd March, 1919,.he got Ex, VI which was 
designed to be an extension of Ex. I up to 
Re. 1,000. When, therefore, on 26th January 
1921, his debt had risen to Rs. 13,319 and 


the insolvents under threat of a suit gave- 


thesecurity bond Ex, II, I cannot see any 
prima facie reason for supposing that it 
was for any other reason than the pressure 
that was brought to bear, or that this mort- 
"gage jis any more tainted with fraudulent 
preference than any of the other documents 
“Bisa, I, Vill, 1X and VI which preceded it. 
Astothe 2nd respondent his partner ex- 
'- amined as R. W, No. 2 states that on: 30th 
January, 1921, he demanded payment or 
security in default of .which he would at- 
tach the insolvents’ property. Even as early 
as 25th November, 1920,this firm had. sent an 
open telegram Ex, XXI threatening to 
take.legal steps. A repetition of such 
public exposure of their state of business 
theinsolvents were bound to endeavour to 
‘avoid at any cost. The debt owing to. the 
_2nd respondent was due ona hundi given 
by the insolvents which had matured and 
_ which they were unable to pay. Second re- 
‘spondentpaid up Rs, 3,000 to discharge it 
„and forthat, sum got another hundi which 
‘also wasnot paid but was converted into 
a third hundi for Rs. 3,100, Ex. Bon 17th 
January, 1921, As this amount was not 
-paid the 2nd respondent. threatened legal 


~ 
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proceedings and the security Hx. III was 


‘given in consequence 14 days later. This 


is a creditor who was in. a position at 
practically any moment to file asummary 
suit on any of the dishonoured hundis, 
Prima facie, therefore, there seems no 
reason for doubting that. the mortgage 
given to him was a direct result of the 
pressure. As to the 3rd respondent, in 
1320 he got a. vartamanam Ex. V under 
which the insolvents agreed. generally that 


'if they failed to pay up their debts in 


three months they would execute. .a mort- 


“gage and they did deposit their title-deeds 
“with him, Third respondent claims that 


Hix. IV was executed in pursuance.of that 
arrangement. Healsoon lst November, 
1920, sent an open telegram Ex. XVII 
threatening a suit and followed it up with 
a letter to the same effect and a second 
telegram on 24th January, 1921, Within 
date Ex.. IV-. was 
executed. Again there seems no prima 
facie reason for holding that Ex. IV was 


. the result of any fraudulent preference. . 


The Official Receiver has challenged tbe 
datesof exécution of Exs, HJ, III and IV 
and pointed out that they were all register- 
ed after the date of. attachment .in Khaja 
Mian's suit. Plaintiff's witness No..1 also now 
says that these documents were executed . 
after the attachment. Such an attitude by 
the insolvents in the witness-box does not 
at all events indicate that these-insolvents 
have any particular friendship. or. .favour- 
This conten- 
tion was pot put forward in cross-examina- 
tion of any of the respondents’ witnesees, . 
Further P. W. No. 1 contradicts. himself in . 
cross-examination as regards Ex. IV at 
least since he there admits thatit was 
executed on 23rd . January, 1921. The. 
three mortgages were registered compul- 
sorily. It js argued thatthis wasa mere 
pretence to show that the insolvents were 
unwilling to accommodate these, respond- 
ents. ButI do not see why I shovld 
suppose this to bea pretence. . Under.the 
circumstances the creditors having gct 
the deeds would be willingto delay regis- 
tration in order to prevent publicity which 
would injure. the insolvents’ position, 
while the debtors, the more ‘hopeless they 
got, would endeavour the more tə wriggle 
out oftheir mortgage obligations if they 
could. It is argued ‘that “the tenor of 
Ex. XVI (e) and (d) dated Ist April, 1921, 
is against .the.-idea. that the mortgage 
Ex. IV. had: already been taken but it, 


seems to me-.guite -consistent : with the 
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idea that registration was being delayed in 
the hope of cash paymentas P.W. No.3 
gaye it was. 

. Ib seems to mê, therefore, clear on the 
evidence that the 
the insolvents were hoping to save 
their’ business by realisations in 
London and were strenuously endeavouring 
to keep’ all their creditors from extreme 
measures. Naturally to those who were 
content with promises they merely gave 
promises; to those who would be content 
with nothing less than security they were 
compelled by circumstances to give security 
Their dominant intention was, therefora, as 
the District Judge has found to save their 
‘business and I can find no ground for 
‘holding that it was to favour these particular 
creditors. 


I can see no reason for holding that they. 


had an absolutely free and open choice 
unfettered by pressure and deliberately 
looked round the circle of their creditors 
and elected to put these three in a more 
favourable position than the others. They 
do not say in effect to these three. “you 
are our particular friends. Come and get 
your money out-of the wreck”, but rather 
“vou willruin us unless we give you security. 
We, therefore, reluctantly yield and give 


security in the hope that we shall thereby: 


“Save our business and be able to pay in the 
long run allour creditors”. Plaintiff's witness 
"No. 1’s present evidence that he preferred 
these creditors because of what he calls 
dakshinyam , or because they would, help 
him in a ‘composition’ cannot be accepted. 
His original case in his counter to the 


insolvency petition was that they were not. 


.insolvents at alland there is no hint there 
that they were contemplating insolvency. 
They there strenuously denied being 
actuated at all by the idea of- giving 
preference to any particular creditor. Even 
‘in the .witness-box P. W: No. 1 admits: 
“We: bad no intention of going bankrupt 
unless we were forced into it’. He proceeds 
to add that the three respondents promised 
to help him in a composition, ‘but that is 
not consistent with his- statement in chief 
‘examination that we preferred them because 
the Ist respondent promised to help ué by 
‘advancing money for our trade. 
unsafe to rely upon any statements made 


by them in the witness-box now unless» 


they arè otherwise corroborated. ~ l 

My finding of fact, therefore, in this case 
is as stated, namely, that the ‘insolvents’ 
‘dominant motive was to save themselves 
and -their business in the hope that the 
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business would. recover for the mutual 
benefit of themselves and their creditors and 


' that the present mortgages were the result 
.of the greater pressure brought to bear on 


them by these three particular creditors, 
which compelled théem,if they would save 
‘their business to satisfy their demands first. - 
I am, therefore, in agreement with the 
District Judge that this is not a case of 
fraudulent preference and I would dismiss 
this appeal with cests of respondents 
Nos.-1, 3 and 4 (separate sets). 

Thiruvenkatachariar, J.—I have 
had the advantage of perusing thejudg- 
ment of my learned brother. I concur in 
his conclusions’ but on somewhat different 
grounds. 

The questions raised in this appeal relate 
to threes mortgages (Exs. IT, LIT and IV) of 
immoveable properties which were execut- 
ed by the insolvents in favour of the | 
thres respondents respectively, within 
three months immediately preceding 


the date of the petition ‘on which 
they were adjudged insolvents. Those 
three mortgages comprised all the -im- 


moveable properties of the insolvents and 
they were mortgaged for the aggregate 
amount of Rs. 19,231-4-6, At that time 
their total liabilities were about Rs. 55,000. 
Besides the immoveable properties all of 
which were thus mortgaged to the three res- 
pondents, the only other properties which 
the insolvents then had were some leather 
goods which they had exported to London 


and which remained there unsold, and 


some outstandings alleged to be due to them 
which according to their own ‘estimate ~ 
amounted to Rs. 5,000.. The ‘leather goods 
according to the inselvents' statement had 
cost them Rs. 21,000 but when they were 
sold later, they realised only Rs, 8,000. The 
outstandings claimed to be due to the: in- 
solvents were sold in auction by the Official 
Receiver and realised only Rs. 100. The 
petition on which they were adjudged in- 
solvents was putin by a creditor to whom 
at the date of the aforesaid mortgages, they - 
owned morethan Rs, 6,000. The insolvents 
at firat opposed the petition on the ground 


-that thetr assets were more than sufficient 


to discharge all their debts. Butin a sub- 
sequent statement filed by them on 17th 
Dacember, 1921, they withdrew their ob- 
jections and prayed that they may be ad- 
judicated insolvents; the grounds alleged 
being (1) that contrary to their expectations, 
the leather goods stocked in the London 
Market were sold for Rs. 8,000 only and their 
debts had in consequence risen to Rs. 68,000 
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and (2) their properties are likely to be 
gold for much less price than the price esti 
' mated in their previous counter statement. 
They alsoreferto the infructuousnegotiations 
which passed between them, the petitioning 
creditor and two other creditors “ to 
‘bring about 3 trust deed in their 
favour for adjusting the- claims 
of all the creditors and providing a sum 
of Rs. 5,000 for the support of the in- 
solvents. They were accordingly adjudicat- 
ed: insolvents:on 17th December, 1921.: 
The facts of the case leave little room 


for doubt that from the middle of 1920,- 


“the insolvents’ financial position became 
..very much embarrassed, and that they were 
not able to meet their liabilities as they 
'.fell due. From that time onwards, we 
have evidence relating to three of their 
creditors including the petitioning creditor 
‘all of whom were pressing the insolvents 
hard for the re-payment of the amounts 
"due to them. The letters written by the 
jnsolvents/ to those creditors have been 
filed in ‘the case. See M series, G series and 
Exs. Bto F; and they show clearly that 
‘all those creditors were pressing the 
‘insolvents hard for.the re-payment of the 
amounts due to them. Those letters also 
show that the insolvents really apprehend- 
‘ed serious consequences to them and to 
their business by thè threats held out to 
them by those creditors. The letters 
addressed by those creditors to the in- 


‘solvents are not in evidence. It may be. 


that most of those demands were not 
‘made by letters but orally by sending 
‘their mento the. insolvents. That may 
be inferred from the exhortation which 
appears in many of the insolvents' letters, 
to them, “Please do not send any of your 
men. I shall remit you the money, soon.” 
But if what is really material is the state 
of the mind of the debtors when the 
demands were made, there can be little 
-doubt that their repeated exhortations to 
‘those creditors “please do not do any harm 
- to our business. Kindly wait a little and 
. we shall pay you” clearly reveals that the 


jnsolvents felt much pressed by the de- 


mands and considered it necessary to 
. pacify those creditors to prevent them from 
‘taking any steps which will ruin their 
. business. It is also clear that from the 


-peginning of 1921, the insolvents did. 


practically no business, though they kept 
the doors of their. business premises open 


' till December, -1921. In. this state” of. 


‘things while on the-one hand the in- 


‘golvents were imploring. the creditors. 
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effect of the 
common ground that the same principles 
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abovereferred to not to take any steps 
against them and were making repeated 
promises to them that they would pay off 


‘their debts with the money which they 


expected for their leather goods 
or tc raise otherwise, they at the same time 
executed in favour of the three respondents 
who ‘were also pressing them hard, the 
three instruments (Exs. II to IV) each 
with very onerous terms as to interest and 
date of redemption, by which they transfer- 
red by way of mortgage all their immoveable | 
properties in favour of the ‘said three 
creditors; with the result that except the 
leather goods stocked in London on which 
also, they had already raised substantial 


‘advances, they had practically n> assets 


where with they could. hope to fulfil the 
promises which they- have lavished upon 
the three other creditors aforesaid .or to 


meet their.liabilities to their other creditors. 


Upon these facts the question arises 
whether the three mortgages or any and 
which of them. is void as a fraudulent 
preference within the meaning of-s, 54 of 
the Provincial Insolvency Act. The law as 
to what'constitutes fraudulent preference of 
a creditor under s. t of the Provincial 
Insolvency Act,.is now ‘conclusively settled ` 
by the decision of their Lordships of the 
Privy Oouncil in an appeal from the supreme 


. Court of the Straits Settlements at Binga- 


pore and reported. as Sime Darby d Co. 
Lid. v. Official Assignee of the Estate of Lee 
Paug Seng (4) and itis, therefore, needless 


to consider . the other cases on 
the point, English or Indian. That 
was a decision under s., 51 (1) of the Singa- 


pore’ Bankruptcy Ordinance, which is 
identical with s. 54 of the Provincial In- 
solvency Act. Their Lordships observe 
that the question whether a transfer toa 
creditor is to be deemed fraudulent and 
void as against the Official Assignee in 
bankruptcy depends on the answer to 
be given to . the question was the 
transfer to the creditor made “with a view 
of giving him a preference over the other 
creditors’? With reference to the latter 
question they observe as follows:—: 

“There is no doubt about the law; this 
has long since been settled as regards the 
English Statute and it is 


are -applicable tothe Ordinance in Singa- 
pore”. ° f 
“The question to be determined is one 


‘of fact, was the dominant motive actuating . 


the debtor in making the transfer a. 


-degire to prefer the particular .creditor-or 


} 
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wasit of a different character? “As the 
solution of this question 


and as if must ‘very seldom be the case 
that there is direct evidence on the point, 
the decision generally depends on the in- 
ference properly tobe drawn from 


established by the evidence, 
“A word or two must bə said 
onus of proof, ‘In their Lordships’ opinion 


the onus is on theassignee—he has to show | 


that the casé is ‘within the Statute. A good 


' deal was said in argument as to the shifting - 


ef the onus at particular points in the 
development of the case, but when all “the 
circumstances have been ascertained so 
far as the parties have thought 


becomes immaterial and the decision must 
be come toon the whole of the ciréum- 
stances so ascertained and the question--of 
conus only becomes important if the circum- 


stances are so ambiguous that a satisfac-. 


tory conclusion is impossible without report 
to it.” 


As regards the state of mind of the in- 


solvents in granting the three mortgages by 
which they transferred all their immove- 


- able properties in favour: of the respon- 


dents, while at the same time they were’ 


putting off their other creditore who were 
equally pressing them, it needsiscarcely be 
observed that their own evidence. at .the 
trial ofthis case is not only discrepant 
' but, in my opinion, entirely unreliable. 
What their motive really was, has to be 
‘inferred from ali the circumstances attend- 
ing the transfers as proved by the evidence. 
The question of onus also is not very 
material in view of the fact that there -is 


evidence on both sides on the questions 


atissue. It wasargued for the appellants 
that ‘when it is shown that the debtor, 
. while ina hopelessly embarrassed position 
and being pressed hard by a number of his 
‘ creditors actually prefers one’ or some of 
them and transfers to them practically all 
his properties to secure their debts, thereby 
seriously prejudicing the rights ‘of other 
creditors who can scarcely hope to realise 
anything from the remaining assets; and 
he shows this preference while all. along he 
makes the other creditors believe that he 
is trying his best to meet their liabilities 
also,-—those facts are quite sufficient to make 
out that his dominant motive was to pre- 
fer the creditors in whose favour he has 
executed the mortgages. . [ think that this 
contention -will appear to be of much force 


DISTRICT: OFFIOIAL REORIVES v. NALLAPERUMAL PILLAI, 


, creditors are pressing the 


' the re-payment of their respective debts 
the | 
circumstances attending the ‘transfer’ as - 


on the l 


fit to 
ascertain them, discussion on this point 
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_ when the ‘matter is looked at from the 
‘involves ~ -an ` 


enquiry into the state of a -man’s mid,- 


standpoint of an ordinary business man. 
It is, on the other hand, -contended for 
the ' respondents that when several 
insolvent for 


and he pays off or grants a security to some 
of them, it may be inferred that they put 


' greater pressure on him or that he ap- 


prehended ‘more serious consequences to 
him if he did not satisfy the creditors 
whom he actually preferred. In this case 
Tam:unable upon the evidence to infer 
that the insolvents in the circumstances 
in which they were placed did really 
believe-that by satisfying the demands of 
the respondents they could prevent the 
collapsa of their business and that they 
had then no serious apprehension’ that such 
conduct on their part may precipitate a crisis 
by the other disappointed ifnot also defraud- 
ed creditors coming down upon them, 
when. they come to know of these transfers. 
The ‘fact that the registration of these 
mortgage documents was put off.for a 


- considerable time and .that one of the 


documents which comprised the bulk of the 


‘insolvents’ properties. (Hx. II) was register- 


ed at Tinnevelly, tends to show that they - 
did not want the transaction to become 
known to the other ‘creditors whom they 
had been beguiling with false promises of 
payment and from whom'naturally they. 
apprehended «immediate trouble if the 
transfers come to their knowledge. 

It has no doubt been held that payment 
toa creditor under pressure negatives: the 
inference that the payment was made to 
him ‘voluntarily by the insolvent. But 
when there is pressure by several.creditors 
about the same time and when the insolvent 
is unable tc pay his debts as they fall due, 
no such inference can be drawn if 
payment or transfer of property to secure 
the debts, is made only to one or some of 
them. lam unable toacceps the respond- 
ents’ contention that we have not only to 
ses if there was pressure on the part of the 
creditors, but have also to embark on the 
enquiry as to the degree of pressure. 
exerted by each ofthe creditors to get an 
answer to the question whether the pre- 
ference’ was voluntary or otherwise. I 
find the learned trial Judge has drawn 


- no such, distinction, for, he says that the. 


pressure wag equally distributed and 1 fully 
agree-with him. I donot also think that, 
if one of the creditors insists on having 
his money and another creditor is content 
to taie a. mortgage, the granting of. the. 
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mortgage would not be showing. him 
preference as hs was content with less. 
Such a conclusion will be clearly opposed 
to the policy of the Bankruptcy Law, the 
object of which is to place all the creditors 
on an equal footing. When two creditors 
equally press for re-payment of their debts 
and one is granted a mortgage of property 
and the other is left with a mere promise, it 
could hardly be contended that there was 
no preference, any more than it could be 
contended if he had paid all his cash to one 
of them alone, leaving the other to pursue 
his remedies, in the Bankruptcy Court. 


For these reasons I am unable to accept- 


the respondents’ contention based upon a 
supposed greater amount of pressure 
brought to bear upon the insolvents by 
the three respondents or on their being 
content, of course for the time being, to 
take a mortgage ofthe debtors’ properties 
for their debts instead of insisting on cash 


pay ment. 


If the case of the respondents had rested 
upon these circumstances alone, I should be 


inclined to take a different view from that . 


taken by the learned trial Judge and to 
hold that the mortgages were fraudulent 
preferences. But in the case of two of 
them the Ist and the 3rd respondents, their 
defence rests also upon a different, and IĮ 
think a better ground. They are creditors 
who from the outset had: bargained for 
their debtors (that is, the insolvents) giving 
security for their debts, Itis only on that 
footing that they lent monies to the 
insolvents. The evidence on this point has 
been referred to in the judgment of my 
learned. brother and need not be re-stated 
here. 
cerned, they had aright to insist on the 
performances by the insolvents of their 
promise to give security for their debts 
and the act of the insolvents in executing 
the mortgages (Exs. Iland IV) for their 
debts being only in fulfilment of their 
previous agreement with them, cannot 
be held to be fraudulent preferences, within 
the meaning of s. 54 of the Provincial 
Insolvency Act. See Ex parte Winter, In re 


Softley (8). 


The case of the 2nd respondent stands 
on a different footing. There was no an- 
tecedent agreement in his case to give him 
any security for his debt. The insolvents 


(8) (1875) 20 Eq. 746; 44 L. J. Bk. 107; 33 L. T. 62; 
24 W.R.- Oto a S 4 r 


ti aia 
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‘Trichinopoly on 25th 


. was, however, not honoured on the 


So far as these two creditors are con- - 
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became indebted to him on a hundi for 
Rs. 4,750 payable into~ the Madras Bank, 
November, 1920, 
They did not pay on that day, but got the 
time for payment extended till 29th 
December, 1920. On that day they paid 


Rs 1,750 and the 2nd respondent paid 


through the insolvents Ks..3,000 into the 
Bank, and that hundi was thus discharged. 
For” the Rs. 3,000 the 2nd respondent took 
a fresh hundi from the insolvents which 


. was payable on 17th January, 1921, into 


the Tuticorin branch of the Imperial Bank. 
On that day it was again renewed by another 
hundi which fell due on 31st J anuary, 1921, 
(Ex. 13). On the same date the insolvents 
gave a letter Hx. 12, to the 2nd respondent 
assuring him that they would honour the 
hundi on 31st January, 1921, and thatif 
they failed to do sohe might take pro- 
ceedings in Civil or Oriminal Oourtg 
against them. They also undertook 
not to encumber their properties 
until his dues are paid off. The hundi 
due 
date. Notwithstanding their undertaking 
not to encumber their properties, they 
executed @ mortgage in favour of the 
lst respondent on 26th January, 1921. 
That mortgege which comprised properties 
other than those already mortgaged to 
the lst respondent under Ex. 1, was a 
distinct breach of the insolvente’ under- 
taking given in Ex. ]2and probably they 
feared that it might expose them to a 
criminal prosecution. It may also be that 
they wanted to freethemseves from an 
undertaking which interfered with their 
disposing of their properties as they 
may like to do. These considera- 
tions probably explain the motive for the 
execution by them of the mortgage of 
3lst January, 1921, in favour of the 
2nd respondent and it cannot be said 
that it has been clearly made out that 
the dominant motive for granting this 
mortgage to the 2nd respondent was to give 
him preference over other creditors. I 
need scarcely add that, except in cases 
where all the factsare clearly proved and 
the inferences to be drawn ‘therefrom are 
also clear, the answer to the question 
what. motive actuated the insolvents in 
making a particular alienation which is 
impeached as afraudulent preference is 
by no means easy and cannot but to 
some extent at any rate reston specula- 


-tion. The question being one of fact, the 


had the 


opinion of thetrial Judge who 
witnesses 


advantage of seeing the 


X 
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should not be lightly set aside. I, there- 
fore, concur in dismissing this appeal with 
costs. 


= 


Vv. N,V. 


KAKARI RBIGHNAYTA v. KODALI KOTAYYAs> 
_ failure to consider somé of the evidence - 


PER dismissed; - 


717; 


and ‘this argument is based on the absence 
of reference to all the details: of the 
evidence in the judgment. ~The learned 
Advocate for the appellants has been 
allowed to refer to some of that evidence . 


' which is deemed: to be so material as to 


MADRAS HIGH COURT. 

SECOND OIVIL APPEAL No. 1551 or 1925. 

February 28, 1929. 
Present:—Justice Sir William Watkins - 
Phillips, Kr, 
KAKARI KRISHNAYYA AND ANOTHER— 
l —DEFANDANTS—ÁPPELLANTS 
VETSUS 
KODALI KOTAYYA AND ANOTHER | 
— PLAINTIFFS— RESPONDENTS. 

Hindu Law—Alienation by widow—Necessity only 
for less ‘than one-third of consideration—Alienation, 
whether binding. 

Where for an alienation by a Hindu widow, there 
was necessity only to the extent of Rs. 180 out of the 
total consideration of Rs. 595 and there was no evi- 
dence to show that there was a necessity for alienating 
come worth Rs 595 in order to discharge a debt of 

S 


Held, ‘that the sale was not binding on the rever- 


sioner and must be set, aside. 
Sri Krishna Das v. Nathu Ram (1), distinguished. 
Dictum.—Where the valid consideration is less 


than half, the whole alienation is generally held 


t> be bad, whereas, ifit is more than half it has. 


been held to be good; but because this arithmetical 
‘calculation has sometimes been adopted, it’ cannot 
be inferred that the real question at issue must 
have been lost sight of, namely, whether the ‘sale 
was due to a necessity pressing upon the estate and 
necessitating the alienation of a portion of it. The 


amount of consideration that'is binding upon the 


estate is certainly one of the items to be con- 
sidered. 


Appeal against the decree of the. District 
Court of Kistna at Masulipatam in A. S.No, 
129 of 1923, preferred against that of 
the Court of the Subordinate Judge, 
Bezwada, in O. 8. No. 37-of 1920... 

Mr: G. Lakshmanna, for the Appellants. 

Mr. Ch. Raghava Rao, for the Respondents. 


J UDGMENT.—In this appeal, three 
alienations in favour of the appellants are 
in question. They were made by a- widow 


and the lower Appellate Oourt has found ' 
that they are not binding upon the estate 
except in one case where the consideration - 


is binding. to the extent of Rs. 180.. These 
findings have been sought to be attacked 
on the ground that the learned Judge has 


committed various errors of Jawi in coming. 


to that conclusion. -These --errors of law 
seem to consist mainly -ina an alleged 


_has been lost sight of, namely, 


vitiate the judgment of the learned Judge. 


: He has been unable to point out anything 


which is so material that an omission to 
refer to itin the judgment would -vitiate 
that judgment and the District Judge 
appears to have considered all the evidence. 
I am, therefore, unable to hold that the finds « 
ings of fact are bad in law. 


On :the finding that the alienation under 
Ex, VIII was supported to the extent of 
Rs. 180 out of Rs.595 by necessity, it is 
arguéd that the whole transaction should 
be held tobe valid and reliance is placed 
on the recent decision of the Privy Council 
in Sri Krishna Das v.jNathu Ram (i). 
Their Lordships disapproved of the series 
of decisions in the Allahabad High Court 
in which Court it had previously . been held 
that where there was a considerable amount 
of the consideration which was not binding 
on the estate, the whole alienation should 
be set aside even thougha major portion 
of the consideration was so binding. That 
is not the principle that has been’ adopted 
in this: Court. No doubt, in many cases an 
arthimetical calculation has been used: to 
assist the Court in determining the 
validity. of the alienation. Itmay be said 
that generally whare the valid consideration 
is less than half, the whole alienation is 
held to be bad, ‘whereas ` if. it is’ more 
than half, it thas been held to be good; 
but because this arithmetical calculation 
has sometimes been adopted it need not 
be inferred but the real question at issue 
whether 
the sale was effected for necessary purposes, 
that is to say, was the sale due to a 
necessity pressing upon the estate and 
necessitating . the alienation of 
portion of it? The amount of considera- 
tion that is binding upon the estate is 
certainly. one of the items to'be considered 
in the present case,, out of Rs. 475 paid 
for the land alienated a sum 'of Rs. 180 
has been held to be for a necessary purpose, 


100 Ind. Cas. 180; 52 M. L. J. 720: aA J: 
I.-R. 1927 P.'C. 37; (1927) “MLW. CN. 
T, 48; 4 0O. W. N. 184; o PL Ngasi 
aE tat To Bom, L, R. 825; 49 OLJ, 


(1 
80; 


Al. 
W. 


ji 
A. 
L. 
N. 
386; 54 
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Can it possibly be said without further 
evidence that it was necessary for the 
widow to sell land worth Rs. 475 in order 
to discharge a.smail debt of Rs. 180. If 
the appellants had adduced evidence to 
show that there. was some danger to the 
estate and this sale was, therefore, neces- 


sary, their present contention might be up-. 


held, but the burden is on them to prove that 
the widow was bound by necessity to. effect 
the alienation and this they failed to do. 


Accordingly, the decree of the lower Ap- 
pellate Court. is correct{and this appeal 
must be dismissed with costs. 


V: N, v. 
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MADRAS HIGH COURT. 

Cıvıc Revision Petition No. 1520 or 1928, 

April 26, 1929. 
Present:—Mr. Justice Jackson. 
Tur SECRETARY or STATS Foz 
INDIA in COUNCIL BEPRESENTED 
ny Tae COLLECTOR or TANJORE 
—— DEFENDANT—PETITIONER 
BETSUS ki; 
SAMINATHA NAD AR—PLAINTInE 
hs — RESPONDENT, 

Evidence Act (Iof 1872), s. 128-—Privilege, plea of, 
for production .of public document—Court, right of, 
to wspect, 

Where objection is taken to the production of a 
document under s.123 of the Evidence Act, the 
public officer concerned and not the Judge has to 
decide whether the evidence offered shall be given 


or withheld. If objection is taken by thé proper. 


person, the Court cannot go behind it and order 
open production of the documentfor inspection by 
the Gourt. 


Petition, under s, 1150f Act V of 1408 and 
s, 107 of the Government of India Act, pray- 
ing the High Oourt torevise anorder of 
the Court ofthe District Munsif of Tiruvarur, 
dated the 29th October, 1928, and passed in 
I. A. No. 757 of 1928, in O. 8. No. 47 of 1928. 

Mr. A. Ramasami Iyengar, for the Re- 
spondent. l 

The Government 
tioner. l 
. JUDGMENT. —The question for deci- 
sion is whether certain documents items 
Nos. 1 and7, are open to the lower Court's 


Pleader, for the Peti- 


MALLA LATOHAYYA V. VASUDEVASWAMT. 


Appeal dismissed. | 
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inspection. The point ig. concluded by 
Irwin v. D. J. Reid (1) which follows the 
English Law, see Halsbury’s. Laws of . 
England, Vol. 11, pages 84 and 137. 

The publie officer concerned and not the 
Judgeis to decide whether the evidence 
referred toshall be given orwitbheld. If 
the objection is taken by the »roper per- 
son, the Court will not go behind it. 


The order directing the open production 
of- the documents is cancelled. The peii- 
tion is allowed with costs. 


V. N. V. . Petition allowed. 
(1) 5 Ind. Oas. 467; 48 O. 304 at p. 318; 25 0. W. 


N. 159. 


MADRAS HIGH COURT. 
O1vIL Revision Perion No. 800 To 827 
oF 1928. . 

January 16, 1929. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
MALLA LATCHAYYA AND OTHERS - 
— PETITIONERS 

versus, 
TRUSTEE or Sri Sri Sri . 
VASUDEVASWAMI VARU Sri Sri 
SRINIVASA RAJMANI RAJA DEO 
GARU RAJAH or MANDASA— 

: RESPONDENT. ; TE 

Madras Estates Land Act (I of 1908), ss. 77, 189— 
Suit for rent in Civil Court—Compromise withdrawing 
suit and ascertaining amounts due—Subsequent suits 
for arrears in Civil Court, whether based on agreement 
—Agreement, whether enforeeable. 

A landlord brought several suits for rent against 
his tenants in Civil and Revenue Courts for faslis 
1329-1331. A compromise deed was executed be- 
tweenthe parties by which the suits. were to be 
withdrawn and accounts of arrears from fasli 1325 
were to belooked into and the balance on account 
paid ina specified time, In default the landlord 
was to be entitled to sue for arrears of rent from 
Fasli 1325. The tenants defaulted to pay. Ina 
suit brought in the Civil Court for ,recovery of the 
amounts due: 

Held, (1) that the old obligation to pay rent was 
superseded by theanew agreement which created a 
new liability, and the suits were not for arrears 
ofrent but to enforce the agreement and could, 
therefore, be properly brought in the Civil Court; 
[p. 720, col. 1.] 

(2) that the agreement was not unenforceable as 
being opposed to public policy as laid downin the. 
Estates Land Act. libid.] i 
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Petition; under s: 24 of Act IX of 1887,: 
praying the High Oourt to revisea 
decree of the Oourt of. the District, Munsif, 
Sompeta,in 8. O. 8.* Nos. 345 to 352, : 355 
354, 359, 363 to 366, 368, 369, 371 to 374, 

390, 391, 395,398 to.400 and 439-of 1926. 


Mr. B.J agannadha 
tioner. l i 

Mr; K.S. Champakesa Iyyengar, for the- 
Respondent, a 


JUDGMENT.—The  zemindar of 
Mandasa is the plaintiff and the defendants 
are his tenants of the Pidi Mandasa 
village. In 1923 the zemindar filed suits 
against his tenants in the Oivil and 
Revenue Courts for rent.in respect of Faslis - 
1329 to 1331. During the pendency of 
these suits, the agreement, Hx. A; was 
executed and in pursuance of it the 
plaintiff withdrew those suits and they 
were: dismissed. (Generally stated. Ex. A- 
provided, amongst other things, that the 
zemindar should withdraw his suits, that 
accounts: of arrears from fasli 1325 should 
be looked into within 15 days from the 
date of the agresment and within a fur- 
ther period of 15 days the ryots should 
pay the balances that may be found due 
according to the D. O. B andother accounts 
and duplicate receipts. It also provided 
that ifthe ryots failed to make the pay- ` 
ments according’ to the terms of- the 
agreement and the accounts of the 
zemindar he may file suits for arrears 
found due from fasli 1325 and for costs. 
The agreement ended with the statement, 
that the “withdrawal of the suits now 
pending in the Court constitutes verily 
the consideration for this agreement.” As 
the tenants. failed to make the payments 
according to Ex. A, the zemindar filed 
various suits against them. and recovered 
the arrears from them together with in- 
terest. These civil revision petitions have 
been filed by the tenants against the 
decrees in those suits. : 


In support of these civil revision pəti- 
tions Mr. Jggannadha Doss urged mainly 
three grounds: (1) That the lower Oourt, 
„i.e, the District’ Munsif’s' Court of 
-Sompeta, had no jurisdiction to try these. 
` suits, they being essentially suits for rent 
which are cggnizable only by the Revenue 
Courts under the Estates Land Act, (2) 
That the agreement, Ex. A, is unenforce- 
able as its effect is to- defeat the provisions - 


J 
id 
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- Doss, for' the Peti- ` l 
ge ' Ex. A, those amountsreally represent the’ 


189 read with the 


¢ 
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of the Estates Land Act, such as ss. 189, 
199 and 2ll‘and (3). that interest on the 


.amounts due should not have been awarded 
“by the lower Court. 
. these. points in order, 


We will-deal with 


$ 4 


Point No. i: It is. argued that: though 
suits.are nominally for- amounts due under 


rents due from ‘the ‘tenants for the various 
fasiis and that, therefore,’ the suits in 


' question should ` have been filed only in 


the. Revenue Courts: under -the provisions 
of the Estates Land Act. (See ss.77 and 
schedule of the Act.) 
This argument is met with the reply that 
the present sults are in no- sense suits to’ 
recover rents but are in substance as 


.in ‘form suits to enforce the plaintiff's 


rights under Ex. A’ which constitutes al- 
together a new cause of action. The terms 
of the document which we have set forth 
-above show that the intention of the 
parties was to supersede the old liability: 
and substitute in its placea new cause 
of action. The parties are- conscious that 
a new contract is substituted because 
they specifically state at the end of the 
document what the consideration for the . 
new contract is. If the tenants by this 

document wereonly agreeing to pay what 
they were bound to pay before, they would 


‘not.point out the. new consideration for 


the agreement, Further they contemplate 
the filing of fresh suits and also provide 
for costs of such suits. That Ex. A embo- 
dies a new causeof actionis also clear 
from the fact that the zemindar under it ` 
is entitled to get' from the tenants the 
rents for faslis which were admittedly: 
barred at the time when Er. A was exe- 
cuted. Not only was the barred liability 
kept alive but it was also plainly sought 
to be enforced. A careful perusal of its 
terms makes it difficult to accept the 
‘suggestion that it does no more than make 
the old obligation matter of record. In 
this connection attention may be drawn to 
the decisions in Ibrahim Malick v. Lalit 


' Mohan Roy (1) and Royzuddi:. Sheik v, 


Kalı Nath Mookerjee (2) referred to by 
the lower Court, In the former casea 
suit-was instituted ina Small ‘Oause Court. - 
on the strength of a verbal promise to pay 
a rent-decres amount-in consideration of 


wo! 


(1) 79 Ind. Gas. 489; 50, O. "974; 28 Ci Wi N. N, 392: 
‘A. LR. 1924 Oal. 388 eee Ree 


(2) 33 0, 985; 4 OL, J. 219,. 


cp 
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not: enforcing, the said decree. lt was 
held that “the suit was on a contract no 
doubt with reference to the amount found 
due by the judgment butitis a suit on 
a simple contract and no exception can be 
taken tothe frame ofit. In the latter 
case, aibond was taken for “arrears of rent 
for amount of a rent decree and for 
cesses etc.” Itwas held that the “suit 
to enforce the bond was in no sense 4 


suit to enforce the original rent charge.” - 
In our opinion in the present case the old 


obligation to pay rent was superseded by 
the new agreement under Ex. A which 
created a new liability. For these reasons 
we hold that thelower Court had jurisdic- 
tion to try these suits. 


Point No. 2. We are not satisfied that 
Ex. A is unenforceable because it is 
opposed to the public policy as laid down 
in the Estates Land Act. It is concedea 
that the terms of Ex. A do not specifically 
contravene any of the provisions of ss. 189, 
199, and 211 of the Estates Land Act. 
Whatis argued is that these are opposed 
to the general policy of the law under- 
lying those sections. This argument can- 
not be accepted. Exhibit A does not purport 
to oust the jurisdiction of the Revenue 
Courts in trying cases arising under it and 
does not, therefore, offend against s. 180. 
This contention only raises in another form 
the considerations we have dealt with under 
Point No. 1, 

As regards 8.199 we do not think that 
Ex. A evidences a compromise of the 
prior suits between the zemindar and the 
tenants. As a matter of fact the prior 
suits were withdrawn and dismissed and 
itisnot open to the petitioners now in 
civil revision petition to: argue that 
Ex. Ais inequitable, and should not on 
that account be enforced. Then it is said 


thatthe effect of enforcing Ex. A isto 


enforce the payment of a barred debt, 2. e., 
in this case, rents of Faslis 1325, 1326 
etc., and thus violate the spirit ofs. 211. 
Assuming that this policy underlies s. 211 
we cannot accept the pleathat Ex. A 
contemplates the payment of a barred 
debt as such. It evidences only an ad- 
justment of the respective claims of the 
parties during the years referred to in it, 
In giving effect toits terms we are not 
concerned with any question relating to 
the payment ofa barred debt. We must, 
therefore, hold that Ex. A is not objection- 
‘able as opposed to public policy, as laid 
down in the Estates Land Act. 
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Point No.3. This has reference to the 
interest that has been awarded by the 
decree against each of the tenants, We 
cannot satisfactorily deal with this ques- 
tion as it was raised for the first time 
before us inthe course of the arguments. 
It isnot clear from the amounts decreed 
whether the interest has been calculated 
on the amounts of the faslis from the 
due dates to the suit datesor whether 
it is included in the arrear. of 
each fasli. The question should have 
been raised in the lower Oourt fora 
proper decision. In our opinion the 
plaintiff is entitled to interests upto Ex. A 
and since the suit is based on the breach 
ofthe agreement contained in it, heis 
entitled to interest subsequent to it also 
in the form of damages. 


Inthe result these civil revision peti- 
tions are dismissed with costs. We fix 
Rs. 500 asthe Advocate’s fee in all the 
cases together. 


{ 


V. N. V, Petitions dismissed. 
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LAHORE HIGH COURT. .. 
Orvit Revision Persrion No, 131 oF 1929, ` 
April 10, 1929. . ahi 

Present :—Mr. Justice Addison. 
GOBIND LAL AND ANOTHER— 
DEFENDANTS—~PET:TIONERS . 


os : . TETSUS 
Firm DARBARI 


| 
7^ 
. 


LAL-DEVI KISHEN DAS- 
HUKAM OHAND anp JAGAN NATH 
_ TaroUGH HUKAM OHAND-— PLAINTIFFS 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 8. 115—'Case’, 
meaning of—Proceeding for setting aside award, 
whether case—Misconduct of arbitrator, finding regard- 
ing, attack on—— Revision. i 

There is no right of revision in law against an 
order refusing toset aside an award where what is. 
attacked is not the procedure or jurisdiction of the 
Judge but only his findings as to the misconduct of 

“the arbitrators. i 


RAMJI LAL V, AMAR.SINGH, .. y i 
“revised. It was -held as a donéequetice of this 


a4 


791. 


-that a Oourt-fee of Rs. 4 wassufficient and 


~ that.ad valorem Court-fees on the amount 


decreed need not be paid. This seems to me 
to goagainstthe Full Bench decision in Lal 
Chand MangalSen v. Behari Lal Mehr Chand. 
(6) and I prefer the decision in Narpat Raz 
v. Devi Das (7),..The Oourt-fee paid in . 
this case was also only Rs. 4, so that lam, 
very -doubtful whether the petition could 
proceed for that reason. As, however, there: 
is no force in the merits, the point is not 
important so far as this case is concerned. 

RL Petition dismissed. 


(6) 84 Ind. Oas. 259; 5 Lah. 288; A. I. R. 1924 Lah. 
425; 6 Lah. L. J. 558; 1 Lah, Oas. 36. Lt . 
Ky 9 Ind, Oas, 388; 4 P. L. R. 1911; 13 P. W. R 


Ghulam Jilani v. Muhammad Hassan (1), Hansraj ; 


v. Ganga Ram (2), Panna Lal v, Soman 
Ram v. Dhani Ram (4), referred to, 


' A proceeding relating to the setting aside of an - 


award in a suit is not a case within the meaning 
of s. 115, Oivil Procedure Code, and, therefore, an’ 
order refusing to set aside an award is not open to 
revision. 

Panna Lal v. Soman (3), dissented from. 

Sita Ram v. Dhani Ram (4) and Firm -Harbhajan 
Heya une Singh v. Kalu Mal Beshesher Nath-(5) 
ollowed. 


Petition for revision ofa decree of the Sub- 
ordinate Judge, Second Olass,: Dera Ghazi 
Khan, dated the 24th October, 1928, 

Mr. Kishan Dayal, for the Petitioners, 
Mr. M. L. Puri, for the Respondents, 
JUDGMENT.—I am satisfied: that 

there is no room for revision on the merits. 
In my opinion, also, there is no right of 
revision in law. The procedure or- the 
jurisdiction of the Judge is not attacked; 
but only his findings as to the misconduct 
of the arbitrator, etc., see the penultimate 
paragraph on page 101 of 25 P, R.1902 
[Ghulam Jilani v. Muhammad Hassan (1).] 
See also Hansraj v, Ganga Ram (2), Panna 
Lal v. Soman (3) and Sita Ram v. Dhani Ram 
(4) which lay down the power of revision in- 
such cases as the present. It follows that 
this petition must be dismissed with costs.- 
. I wish to add with great respect that I 
' doubt the correctness of the decision in- 
Firm Harbhajan Singh-Jairam Singh v. 
` Kalu Mal. Bgshesher Nath (5). It was held. 
in it that a proceeding relating to the 
setting aside of an- award in a suit was a 
case within the meaning of s. 115, Civil Pro-. 
cedure Code, and that, therefore, the order. 


refusing to set aside the award, could be 
(1) 25 P. R.1902 (P.O). - 
(2) 88 P. R. 1902; 119 P. L. R. 1902 (F. B,), 
(3) 89 P. R. 1902-120 P, L. R. 1902 (F. B.), 
(4) 92 P, R, 1908, i 
(5) 11] Ind, Cas, 145; A, I, R, 1629-Lah, 169, . 


40 


(3) and Site- - 
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` LAHORE HIGH GOURT. _. 
Szconp Orvin Apparat No. 777 oF 1928. 
i _ March 19, 1929. — 2 


Present:—Mr. Justice Jai Lal. - | 
RAMJI LAL AND ANOTHER 


a 


—PLAINTIFFS APPELLANTS 

: versus i 
AMAR SINGH AND OTSAERS—DEPENDANTS— 
RESPONDENTS, be E 
Punjab- Tenancy Act. (XVI. of 1887), ss. 77 (8) 
proviso, 100—Jurisdiction—Defendants’ plea, effect 
of—Objection as to jurisdiction, proper stage for— 
Suit and appeal tried by .Civil Court bona fide— 
Prejudice, absence of—Registration of -decree as 

revenue decree. l , 
“ Though ordinarily it is the plaint -that determines 
the question of jurisdiction, under the proviso to 
8.77 @) of the Punjab Tenancy Act, however, a plea 
raised by the defendant may oust jurisdiction of the 
Civil Courts in a euit which is initially cognizable 
by such Oourts on the allegations made in the plaint, 
' Cheta v. Baija (1), referred to, SN NG ki NG 
. An objection to jurisdiction if it is apparent on 
the face of the record can be taken at any stage of the 
litigation. aa 
Where a suit triable by a Revenue Court and ah 
appeal therefrom have been entertained and de- 
termined by the Oivil Courts in good faith and- the. 
defect in jurisdiction has not prejudiced either of 
the parties, the High Oourt may in second: appeal in 
exercise of discretion under s.100 of the Ptnjab’ 
Tenancy Act direct the decrees -of the- Courts below’ 
to:be registered as decrees of corresponding Revenue 
Courts. ; $ ; 


Second appeal from a decree of the 
Additional District Judge, Hissar; dated. 
‘the 6th January, 1928, reversing that-of the 
Subordinate: Judge, Fourth Olass, Hissar, 
dated the 22nd December, 1926.. 

Mr. Mohsin Shah, for the Appellants.. | - 

. Mr, Shamair Chand, for- the Respond- 
ents, < 
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a suit for possession of land alleging that 
they were in possession thereof as owners. 
but had been wrongfully ejected by the 
Revenue Courts on an application by the 
defendants who alleged that they were 
their tenants. The plaintiffs’ suit, there- 
fore, was based on the claim of ownership 
ofthe land, The defendants’ plea, however, 


was that the plaintiffs were their tenants | 


and had been rightly ejected by the Revenue 
Courts.: 16 is, therefore, obvious that the 
plea raised by the defendants made it 
necessary for the Court to decide whether 
the relationship of landlord. and tenant 
' existed between the parties and incident- 
ally whether the plaintiffs had been rightly 
ejected from the land by. the Revenue 
Courts. | 

It is conceded by Mr. Mohsin Shah for 
the. appellants that this question can be 
determined only by the Revenue Courts 
but he contends that itis the plaint that 
determines the question of jurisdiction. 
But the proviso tos. 77 (3) of the Punjab 
Tenancy Act is clear that a plea raised by 
the defendants may oust jurisdiction of the 
Civil Courts in a suit which is initially 
cognizable by the Oivil Courts on the 
allegations made in the plaint. This 
view. is. supported by some observations 
made in Cheta v. Baija (1), aor 

-Finally, Mr. Mohsin Shah conceded that 
the suit as framed taken together with the 
defendants’ pleas was cognizable by the 
Revenue Courts. He, however, contended 
that the objection -by the respondents 
regarding. jurisdiction is belated and 
should: not be entertained at this stage, 
The plaintiffs are the appellants: in -this: 
Court. Their suit was decreed by tke. 
trial Court but, on appeal by the defend- 
ants, was dismissed by the District Judge. 
No objection as to jurisdiction-of the Civil 
Courts was taken either in the -trial Court: 
or in the grounds of appeal by the defend-- 
ants before the District Judge.- For the 
first time the objection -has been taken 
‘pefore me in the form of a preliminary 
objection to the appeal. 


It has often been held that an objection’ 


. to jurisdiction, if it is apparent on the-face 
of the record, can betaken at any stage of the 
litigation. The objection in the present 
case is apparent from- the facts stated by 
the District Judge. I am, therefore, 
pound to entertain it even at this late 
stage. ik 


' (1) 105 Ind, Gas, 507; 9 Lah, 38; A.I, R, 1927 Lah, 
452; 1, L. 140 Lab, 70; 29 P, Le R, 489, 


t 
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It appears, however, that the suit and the 
appeal were entertained and determined 
by the Courts below in good faith and 
thet the defect in jurisdiction has not 
prejudiced either of the parties. The care, 
therefore, is a fit onein which I ought to 
exercise my discretion under s. 100 of the 
Punjab Tenancy Act by directing that the 
decree passed’ by the Additional District 
Judge, Hissar, on ths 6th of January, 192%, 
dismissing the suit on the defendants’ 
appeal be registered as a decree of the 
Collector of Hissar in exercise of his appel- 
late powers and further that the decree 
passed by the Subordinate Judge of 
Hissar decreeing the suit on the 22nd of 
December, 1926, be registered in the Court of 
the Assistant Collector, First Grade of Hissar. 
The result is that- the memorandum cf 


-appeal in this Court shall be returned to 


the appellant to be presented in the Court 
competent to hear the appeal. As the 
objection as to jurisdiction was for the 
first time taken in this Court and by the 
plaintiffs themselves, I direct that they 
shall-pay the appellants’ costs in this Court, 
RL l Appeal returned, ` 


- LAHORE HIGH COURT. 
Civi REFERENCE No, 4 oF 1929, 
April 23, 1929. 
Present :—Mr. Justice Johnstone, 
INDAR SINGH—PeritionEr 
VETSUS 
SEORETARY or STATE ror INDIA 
In COUNOIL—RESrONDENT. 
- Workmen's Compensation Act (VIII of 1928); s. 2— 
Workman, definition of-—Apprentice, whether work- 
man—sStudent of Engineering College, whether 
workman or apprentice— Wages, meaning of— 
Factories Act (XLI of 1911), s. #— Railway workshops, 
whether factortes. i : 
The Workmen's Compensation Act may or may 
not apply to apprentices, the nature of .the contract 
being the deciding factor in each case. [p, 724, col, . 


A student of B Olass of the Maclagan Engineering 
A ih Lahore, is not an apprentice or workman. 
10160. | ‘ . 

The term ‘wages’ in s. 2, Workmen's Compensaticn 
Act involves the, notion of a contract of service or 
employment and that the manual labour which a 
person does must be solely for the benefit of his 


liailway Workshops are factories within the mesne 
ing of s.2 of the Factories Act. - [abid] ~ 

Cese referred by the Senior Subordinaiea 
Judge, Lahore, with his No. 3-4 of- the 3rd 
January, 1929, for orders of the High Court, 


“ 
— 


‘ employer. [p. 724, col. 1.] 
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Mr, Kahan Chand, the Peti- 
tioner. 
_ Mr. C. H. Carden Noad, Government Ad- 
vocate, for the Respondent, ` 

ORDER.—The Oommissioner under 
the Workmen’s Compensation Act, 1923, for 
the Lahore District has submitted the pre- 
sent reference under s. 27 of the Act. The 
questions referred are 

(1) whether the Workmen's Compensa- 
tion Act applies to apprentices, and 
_ (2) whether a student of Section B ofthe 


for 


~ Maclagan Engineering College, Lahore,'is or . 


is not an apprentice or workman. _ 

The question arose out of a' claim made 
by Indar Singh, a third-year student of B 
Olass in the Maclagan Engineering College 
who, on the Ist June, 1927, sustained an 
injury while working in the Machine Shop 
of the North Western Railway at Mughal- 
pura and lostthe index finger of his right 
hand. I have heard Mr. Kehan Chand for 
the claimant and Mr. Oarden Noad, Govern- 
ment Advocate, for the Government. 

The object of the College is contained in 
cl. 2 of the Prospectus for the ses- 
sion 1926-1927 and is identical with the same 
clause in later Prospectus for the session 
1928-1929. It reads as follows:— 


“The object of the College is to provide ed 


efficient theoretical andjpractical training for 
` young men intending to follow the pro- 


fession of Engineering and to qualify them: 


for employmentin the works and offices of 
Engineers as improvers and assistants; to 
enable them to complete their engineering 
training in the only practical way. — 
“Students attending the training course 
for Mechanics, who for the sake of brevity 
will be called “B” Olass will be those for 
whom a type of training is required which 
will develop intelligence, initiative and 
resourcefulness in carrying out opera- 
tions. < 
“The central object of the course will be 
the trade processes in which the men will be 
engaged together with such subjects as 
engineering, drawing, calculations and .the 
science and underlying workshop process- 


es. f : 

“The instruction received in the workshop 
will be of great importance, and will be 
supplemented by work in the laboratories 
and drawing office, together with courses of 
elementary lectures and class work ’. 

The students of the College are divided 
into two classes, A and B. The former elass 
consists of students intended for-the higher 
branches of the profession, while the latter 
glass consiste of students who. are trained 
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for the ‘lower branches of- the profession’ . 
The latter class is recruited by competitive . 
examination. Clauses7 and 8 of the pros- 
pectus deal with Fees and Expenses, . =. 

Then we come to cl, 11, Pay and Al- . 
lowances. In the 1926-1927 prospectus these | 


‘were calculated at daily rates, but in the . 


later prospectus a monthly scale is: laid 
down for students of each year, and refer- 
ence is made to the termination of a student's . 
“services” and “to the withholding of incre- 
ments in wages.” In this later prospectus, ` 
too, is a clause (No. 14) on Workshop Train- 
ing, which does not appear in the earlier. 
prospectus. It reads as follows :— a 

“Successful candidates will be allowed in | 
order of merit at the result of Entrance Ex- 
amination to select the trade they wish to 
follow. 

“As, however, the number of apprentices 
that can be trained in the Railway Work<. 
shops in any one trade is limited, not more. 
thanthe number shown in the statement 
below can be taken inany one tradz. ; 

“If the number of vacancies for Railway 
candidates in any trade is not filled, external 
candidates can be taken and vice versa, 

. “Once an apprentice has been allotted a 
trade it cannot, at his. option, be chang- 


. (The italics for trade and 
mine). A si 

.A reference has also been made to the 
Form ofApplication for admission to courses 
for the training of Mechanics.. On the. 
back of thisform some general regulations 
appear, of which No. 5 has been pointed 
to. This partizular regulation reads :— 
“Students while in College must conform to. 
the Standing Orders of -the College; and 
while in the Workshops they will be sub- 
ject to the Rulesand Regulations of the Rail 
way.” These Rules and Regulations are set 
out in Ex. P-5. They have been referred 
to because they contain such words as 
“apprentices,” “working hours, ‘‘casual leave" 
“pay,” “wages”? and “services.” 

Turning now to the Workmen’s Oompen- 
sation Act, we find definitions in s8. 2. The: 
definition of “employer” does not help, 
Workman ‘is defined in (n) as meaning “any 
person * * * * who is (i) a Railway 
“servant * * *” (this does not apply to 
the present case) or “(it) employed, either by. 
way of manual labour or on monthly wages 
not exceeding three hundred rupees, in 
any such capacity as is- specified in 
Schedule IT” ` 

Schedule II lays down that “the followin 
persons are workmen within the meaning’ of 


apprentice are 
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B.2 (1) (n) and subject to the provisions of 
that section, that is to say, any person who 
is— 

(iz) employed within the meaning of cl. (2) 
‘of 6. 2 of the Indian Factories Act, 1911, in 
any place which is a factory within the 
meaning of sub-cl. (a) of cl. (3) of that 
séction.” | 

The Railway Workshops are factories 
within the meaning of the Indian Factories 
Act. The definition of employed” there 
given shows that a person is “employed” 
who works in a factory, whether for wages 
or not (a) in a manufacturing process, (b) 
in cleaning any part of the factory used for 
any manufacturing process, (c) in cleaning 
or oiling the machinery (d) in any other 


kind of work incidental to or connected with ` 


the manufacturing process, 

It is to be observed that thequestion of 
wages does not arise, so that the fact that 
the students’ so-called “wages” or “pay” are 
paid by the Government and not by the 
Railway does not affect the matter. It: 
seems to me, however, that the Commissijon- 
er is correct in saying that the term “wages” 
involves the notion of a contract of service 
or employment and that the manual labour 
which a person does must be solely for the 
benefit of his employer. Now, in thecaseof 
students of B Olass in the Maclagan En- 
gineering College the labour done in the 
workshops is primarily, if not entirely, 
directed to the imparting of instruction for 
the benefit of the students; itis, in fact, a 
part of their practical training. The use 
the words “trade”, services,” “pay,” “wages” 
and so forth in the Prospectus must be 
considered from a reasonable point of view. 
The whole curriculum is a course of in- 
struction only, and though the students 
receive “wages” and are described as being 
in service they are not really servants of 
the College nor are they employed by the 
College, There is between the students and 
the College no relation of master and serv- 
ant; the relation is that of master and 
pupil. Thestudent can leave the College 
by giving a month's notice and the-general 
control exercised over him is no more than 
the control exercised over boys at a public 
school or at an ordinary College. 

It is then contended that the. claimant 
for compensation is an apprentice. The 
definition of “workman” does not include 
an ‘apprentice and the word “apprentice” is 
not defined in the Act. The word “ap- 
prentice ship” appears in s. 2 (1) (e), -but it 
is only said there that, when the services 
of a workman are lent or let on hire to 
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another person by the person with whom | 
the workman has entered into a contract 
of service or apprenticeship that other. 
person isan employer while the workman 
is working for him. i 

In para. 35 of Mr. Clow’s Commentaries 
on the Workmen’s Compensation Act the 
subject of apprentices is discussed and it is 
stated there that some apprentices may be 
excluded from the category of workmen. 
In the present case there is no contract of 
service and I donot considerthat the stu- 
dents in Olass Bof the College can: properly 
be regarded as apprentices. 

No judicial authority has been found to, 
cover the facts of the present case. In some 
respects Bagley v. Gratesend Gas Co.—vide 
the short report given at page 402 of Mew's 
Digest of English Case Law (1924 Edition)— 
is in point, but the distinguishing feature 
of that case was that at the time when the 
claimant was injured he was not doing 
work that was a part of his training but 
was with other boys, under a contract of 
service with the Gas Company. 

To sum up, my answers to the reference 


8 

(1) that the Workmen's Compensation, 
Act may or may not apply to apprentices,- 
the nature of the contract being the decid- 
ing factor in-each case; 

(2) that a student of B Class ofthe Mac- — 
lagan Engineering College, Lahore, is not 
an apprentice or workman. 

The records of the Commissioner will be 
returned to him, 


Riki Reference answered, 





LAHORE HIGH COURT. 
Ssoorp Civit APRPBAL No. 144 or 1925. 
March 20, 1929. 

Present:— Mr. Justice Tek Chand and 

Mr, Justice Fforde. 
FATTU—Pruaintirr—APPELLANT 
` versus oon 


WALI DAD AND orapas— 


DEFENDANTS— RESPONDENTS, 

Custom —Alienation—Necessity—Marriage of alienor 
and his elder brother—Punjab Courts Act (VI of 
1918), s. 41—Necessity for alienation, question of— 
Certificate of custom, necessity of. a 

No certificate is necessary to determine the ques- 
tion whether money raised for the marriage of the 
alienor does or does not constitute valid neces- 
gity for the sale of ancestral land. 

Santa Singh v, Waryam Singh (1), followed. 
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Alienation of ancestral property in order to raise ` 


money for the marriage of the alienor himself is 
permissible under the Customary Law. Buta younger 
brother cannot sell his land in order to find a wife 
for his elder brother. . 


Second appeal from a decree of the 
District Judge, Jhang and Shahpur at 
Sargodha, dated the -J8&th August, 1924, 
reversing that of the Subordinate Judge, 
Te Class, Jhang, dated the 29th April, 
1924, < 

Mr. Niamat Rai, for the Appellant. 

Mr. M. Sleem, for the Respondents. 


' JUDGMENT. ` 

Tek Chand, Ja—la order to under- 

stand the facts of this case it .is necessary 
to refer to the following pedigree-table. 


PANAH 
| ) 
| 
Fattu, Muhammad, Ahmad. 
plaintiff. defendant 
No, 1. 


On the 5th July, 1911, Muhammad and 
Ahmad sold their share in ancestral land 
to the predecessors-in-interest of defendants 
Nos. l to7 for R3. 2,000. The considera- 
tion for the sale comprised the following 
items :— 


a Rs. 
To be paid to the mortgagee for 
. redeeming a prior mortgage ... 900 
Price of a buffalo sold by the : 
vendees to the vendors 100 


Paid in cash before the Sab- l 

_ Registrar sais ... 1,000 

Ahmad has died without wife or issue, 
and Fattuwho wasa minor atthe time of 


the sale and has since attained majority has , 


lastituted this suit to contest the sale. He 
, prays for adecree for possession of one- 
fourth of the lands soldand for a declara- 
tion that the sale of the remaining three- 
fourths shall not affect his reversionary rights 


after the death of Muhammad. The learn- ` 


ed District Judge has held thatthe sale was 
for necessity inasmuch as the sum of 
Rs. 1,000 paid before the Sub-Registrar was 


required inorder to | provide.a bridé for > 
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Santa Singh v. Waryam Singh (1) I am of 
opinion that no certificate is necessary to 
determine the question whether the money 
raised for the marriage of Muhammad did — 
or did not constitute valid necessity for _ 
the sale of ancestral land by Muhammad 
and Ahmad. a 
-~ Asregards Muhammad's own share in 
the land therecan be no manner of doubt 
that he was competent to sell it in order 
to raise money for his own marriage, and 
Counsel for the appellant has not seriously. 
contested this point. The position, however, 
is different with regard to the . sale by 
Ahmad of his share in the land in order 
to raise money for the marriage of -his 
brother Muhammad. No authority has: 
been cited, nor have we been referred to any 
evidence on the record to support the pro- 
position that in circumstances like those 
of this case it would be a necessary purpose , 
fora younger. brother, who was himself, 
hardly out of the teens at tha time to sell 
hisland in order to find a wife for his elder 
-brother who himself was only twenty years 
of age. After giving due weight to the argu- 
ments of Mr. Sleem, Iam of opinion that 
on the facts disclosed on the record of this 
case it is nof possible to upbold the trans- 
action as one for necessity so far as 
Ahmad's share in the land is concerned 
except for the firat two item3, namely, the 
‘amount raised for redeeming the prior 
morigage and for purchase of the buffalo. 
On the findings given above the appeal 
must be accepted to this extent that the 
plaintiff will get a decree for possession of 
one-fourth of the land in dispute on payment 
of Rs. 250 to the vendees, The remaining 
elaim fora declaration relating to three- 
fourths of the land will be dismissed. 
‘Having regard to all the circumstances [ 
would leave the parties to bear their own 
costa throughout. l 


Fforde, J.—I agree. 
i Appeal allowed. 


R. L. ' 
(1) -21 Ind. Cas. 361; 19 P. R.1915; 207 P.L. R. 1914; 
147 P, W. R. 1914. 


Pa 


Muhammad? He has accordingly upheld ` 


the sale and dismissed the plaintiff's suit. . 
On second appeal the first two items have 


not been challenged befora us but it has - 


been contended that the necessity for the 


third item of.Re, 1,00 had not been establish- - 


ed. Mr.Sleem for the respondents raises 
a preliminary objection that a second appeal 
is not competent withouta certificate but 


having regard to the rule laid down in 


3 
ii; 


‘. . LAHORE HIGH COURT, 
~ - Pirsr Orvin Apegat No. 536 or 1926, 
or May 16, 1929, 
. --Present:—Mr. Justice Fforde and Mr. 
di l Justice Bhide. | 
Mian NATHU AND anoTaHer~~DEFENDANTS—= 
o APPELLANTS `; 
< VvETSUS : f 
` Qazi ABDUL GHANI—Puatstirr— 
- ; RESPONDENT. 
`. , Arbitration—Grouwnds for setting aside award —Un- 
reasonableness—Amount not ‘calculated—Certainty of 
award—-HExecutability of award. 

-When parties refer a dispute to arbitration and 
thus choose their own tribunal, their decision cannot 
“be lightly set aside. [p. 727, col’ 2.] i 

An award can only be challenged on the grounds 
specified in paras, 14 and 15, Sch, II; Oivil Pro- 
cedure Code, and the Oourt has no authority to go 
into the question of the reasonableness of the award. 
|p. 727, col. 1.] 

The mere fact that the amount was not actually 
ascertained or calculated by the arbitrators does 
not appear to be sufficient justification for holding 
‘the award to be uncertain, for the principle will 
apply that that is sufficiently certain which can be 
_ made certain. [p. 727, col. 2.) 

An award or decree cannot be said to be incap- 
able of execution simply because tho executing 
' Court will have to make an enquiry into various 
‘circumstances before determining what each party 
was entitled to get. [p. 727, col. 1.1 - 


First appeal from a decree of the Senior 
. Subordinate Judge, Lahore, dated the 1&th 
November, 1925, . | 
` Mesers. C. H. Carden Noad, Shuja-ud. din 
“and Muhammad Akbar Khan, for the Ap- 
pellants. 5 
Mesers. Zaffarullah Khan- and Muham- 
. mad Nazir, for the Respondent. 


< JUDGMENT. 
Bhide, J,—This ia an appeal frcm an order 


- directing a private award made on a refer-' 


- ence to arbitration out of Court to be filed. 
- ‘The parties entered into an agreement in 
writing to refer certain disputes relating tò 
“cash and a house” to two arbitrators. 
_ The arbitrators made an enquiry and, after 
: taking down the evidence produced by 
the parties, gave théir award on the 26th 
March, 1925. An application for filing the 
award was made on the lth April, 1925. 
Various objecticns were raised by the pre- 
sent appellants, but they were all disallow- 

ed and the award was directed to be filed, 
A number of grounds were taken up in 


the memorandum of appeal, but the argu- © 
ments were confined to only three of them, 


nemely, 
(1). T : 
2 tion on which the award in question 
is based is absolutely vegue and in- 


definite and not enforceable in law, -< 


WATHW 9, ABDUL GHANI, | 


The agreement to refer to arbitra- 
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(2) The award determines matters 
which were not referred to arbitra- 
tion and the arbitrators have thus 
exceeded their authority. 7 ox 

(3) The award is. indefinite and incap 
able of execution. 

As regards the first ground, it is true that 
the disputes between the parties were not 
detailed in the agreement, but the parties 
were examined at length by the arbitrators 
at the very outset and the nature of all 


‘disputes was made sufficiently clear, It is 


not suggested that the parties have in any 


“way been prejudiced by the absence of the 


details in their agreement in-writing. There 
was-cnly one house about which there was 
a dispute between the parties.. It was admit- 
ted that a sum of .Rs. 11,494-8-6 had been 
paid by Abdul Ghani respondent to the 
appellants. The appellants, however, al- 
leged that -this.sum was paid to them in 
connecticn with a partnership business 
which had resulted in loss while Abdul 
Ghani alleged that the sum had been paid 
by him on account of a house which had 


‘been built by the appellants for him. These 


points have been decided by the arbitrators 
in the award and there seems no gocd rea- 
son whatever to-hold the reference to arbi- 
tration to be invalid on-account of sny 
vagueness or indefiniteness. 

Before discussing the second and third 
points it would be convenient to deal with 
the material portion of the award which 
runs as follows:— ` 

“Hence the’ Qazi Sahib (Abdul Ghrni) 
is now absolute owner of the house in dis- 


` pute and he is at liberty to use if in any 


way helikes. If by any act of the first party 
a defect has already cccurred or may occur 

with regard to the ownership of the house ` 
whereby Abdul Ghani is constrained “to 
give up the house, he will retain its posses- 
sion so long as the first party does not pay 


him Rs, 15,994-8-6 He will give up pos- 


session only after receipt of the said sum. 
If for some reason Abdul Ghani is forced 
to give up possession, he shall be entitled 
to recover the entire sum,t., e., Rs. 11,994 8-6 
from the person and prceperty of the fist 


` party, and so leng as he (the second pr riy) 
‘does not recover the said amount, he ehall 


be entitled to get profit (interest) thereon 
at the rate of one per.cent. per mensem. 

If the house is found to be encumbered 
with any previous charge “that amount 
shall be recoverable from the property of 
the first par‘y If Abdul Ghani is made 
to pay any part of the amount forming 
charge on .the property he*shall have-g 


“i 
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right to recover the samé from the person 
and property of the first party in whatever 
way he likes, together with profit at the 
rate of Re, 1 per cent. par mensem. 

The learned Counsel for the appallant 
contended that the arbitrators should have 


confined themselves to the decision of the . 


first question as to whether the house in 
dispute was sold to Abdul Ghani or not 
and should not have provided for future 
damages in case Abdul Ghani were ejected 
from the house or had to pay any charge 


on account of previous encumbrance on > 


the house. The learned Counsel, however, 
admitted that the question of the- previous 
mortgage was before the arbitrators. That 
. question having been raised before them, 

do not see how it can be said that the 
arbitrators went bayond the scope of their 
authority in making provision therefor. 
It appears from the statement of Abdul 
Ghani before the arbitrators that the ap- 
pellants refused to execute a sale-deed on 
account of the previous encumbrance on 
the house which they had apparently not 
disclosed to Abdul Ghani at first. The 
mortgage charga was a heavy one and 
there was possibility of Abdul Ghani hav- 
ing either to pay the mortgage charge or 
lose the house. Inthe circumstances the 
dispute between the parties could not have 
been finally settled unless some provision 
were made for payment of compensation in 
the evant of Abdul Ghani’s having to pay 
the mortgage charge and his ejectment 


from the house. It was urged by the learn- - 


ed Counsel that Abdul Ghani may not be 
ejected from the house for years, and it 
would not be fair to compel the appellants 
to repay the whole amount, namely, 
Rs. 11,924-8-6 after Abdul Ghani had en- 
joyed the house for that period, This, 
however, affects the question of the reason- 
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ableness of the award and not of the author- - 


. ity of the arbitrators. The award can only 
: bs challenged on the grounds specified 
in paras. 14 and 15 of the Sacond Schedule 
of the Oivil Procedure Code, and the Court 
“has no authority to go into the question of 
the reasonableness of the award. 

The lastepoint argued was that the award 
is incapable of execution, because the Ex- 
eruting Court will have to make an enquiry 
into various circumstances before determin- 


ing what each party was entitled to get. The- 


award no doubt proviles for different con- 
tingencies and a preliminary enquiry with 


reference to them will be necessary: but 1. 


fad no authority in support of the-conten- 


tion that an Executing Oourt has- no autho- ' 


. deducted from the aforesaid 


| 727 
rity to make an enquiry as Tegards the 
conditions to which a decree is subject. 


-The award is not -perhaps very happily 
. worded but, in my opinion, the intention 


is sufficiently clear, and there should be no 
difficulty in getting it executed, 

Acother objection raised in this connec- 
tion was that the arbitrators have found 
thatasum of Rs. 505-7-6 is due from 
Abdul Ghanitothe appellants out of the 
price of the house -and Abdul Ghani has 
been allowed to deduct the costof wiring 
and laying water-pipes outof this sum. 
The arbitrators have not actually as- 
certained that sum, but this also does not 
appear to be an insuperable obstacle in 
the matter of execution. Abdul Ghani 
will have to prove in Court what he 
actually spent on the wiring and water- 
pipes and the sum so proved can then be 
amount due 
‘from Abdul Ghani. The mere fact that 
the amount was not actually ascertained 
or calculated by the arbitrators does not 
appear to be sufficient justification for 
holding the award to be uncertain; for 
the principle will apply that thatis . 
sufficiently certain, which can be made 
certain. 

When the parties refera dispute to 
arbitration and thus choose their own 
tribunal], their decision cannot be lightly 
set aside. The arbitrators in this case 
seem to have taken considerable pains and 
their good faith has not been impugned 
before us. There does not appear to be 
any substance in the technical grounds 
urged against the award. I would accord- 
ingly dismiss this appeal with costs, 

Fforde, J.—I agree. - 

E. L. ‘ Appeal cismiseed 
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LAHORE HIGH COURT. 
SECOND Orvin APPRaL No. 1050 cr 1928, 
May 31, 1929. 

` Present :—Mr. Justice Dalip Singh. 
` BALWANT SINGH AND OTBER3—- ` 
PLAINTIFFS —APPELLANTS 
aa VETSUS "i 
KHAN BAHADUR anD orazis— 
-DEFENDaNTS— RESPONDENTS, - 


` “Custom—Abadi—0 wnership in abadi—Rights of 


proprietary body—Non-proprietors, rights of—Aliena- 
tion of site and house by non-proprietors-—Proof of 


- custom—Pulh ownership of site and customary right 


to sell site, distinction between—Succession-——Non-pro- 


“-prietors’ right to sel} sites in village Anup, District 


Gujranwala, 


Pd 


pad 


t 
` 


* 


+ 


É 
oe 


. , they live in but as a rule have not the right: to. 


198 | 
Non-proprietors of village Anup in the Gujran- 
wala District have by custom a right to alienate the 


“sites of their houses. [p. 730, col. 1.] 


hs 


` Dicta.—As 2 general rulé the proprietors are owners 


of the abadi deh whether it is or it isnot occupied- 


by-houses built by themselves or by non-proprictors 
settled by them. Persons cther than the proprictary 
body. can acquire by purchase or grant from the 
proprietary body ownership of & particular site in 


the abadi deh. Non-proprietary residents in a village 


presumably own the materials of the houses which 


gell the house in which they live as house, nor can 


* 


they sell the site on which the houseis built. un- 
less they prove a custom to that effect. [p. 729, col. 1.] 


-The number of instances of unchallenged :alienas : 


tions by non-proprietors extending over a long 


pores of time would lead to an-inference of the” 


nowledge of-the proprietors and might also lead 


to the inference -that the rights of the non-pro- 


prietors in that particular village included a right 


to sell the houses or the sites and houses occupied , 


by them. [p. 730, col. 1.) - 


-- There isa distinction between a customary right ' 


to sella site and full ownership of the site. In the 


- one case the succession would be always tothe heir 
. of the non-proprietor according to his peréonal law. 


+ 


In the other case the succession is according tothe ` 


Customary Law limited to near reversioners of a 


. non-proprietor with reversion to the proprietary body. 


r 
r 


[ibid.] 


Second appeal against an order of the 


District Judge, Gujranwala, dated the 13th . 


. January, 1928, reversing that of the Third 


a 


-pellants. - 


Class, Sub-Judge, Gujranwala, dated the 
2nd June, 1927. 
Lala Jagan 


"Mr, Shamair Chand. and ‘Sheikh Nozir 


‘Ahmad, for the. Respondents, 


JUDGMENT,—The only question 


, arising in this appeal is whether the non- 


proprietors of village Anup “in the Gujran- 


. wala District have established a right by 


- ~ 


-| 


LL, 398; 27 P. LR. 653. ` ae 
Cas. 96; 35-P: -R. 1918; 62 P; W. R. 1918, 


custom to dispose of the sites of their 
houses. The plaintiffs are four of the 
proprietors of villagé Anup. They sued to 
recover possession: of the site of the house 
sold by one Jiwna who was a non-pro- 
prietor to one Khan Bahadur who was a 
member of the proprietary body: The trial 
Court decreed the suit relying on 
Ram Lek v. Bhagwan Singh (1), Sewa 
Singh v. Ghulam (2), Muhammad Din v. Labh 


Singh (3), Jaswant Singh v. Tula Ram (4)... 


The learned District Judge on appeal 
dismissed the suit relying on Nandu v. 
Punjab‘ Singh (5), and distinguishing 


Sewa Singh v. Ghulam (2), as well as the’ 


other rulings. Very little argument has 


(2) 82 Ind. Cas. 522; A. I..R. 1923 Lah. 467. 
(3) 73 Ind. Cas. 220;'A. I. R. 1924 Lah. 246.. 


m 


(4) 97 Ind. Oas. 263; A. I. R. 1926 Lah; 622; 
- (5) 45 Ind. 


- 
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- taken into account at all. 


Nath Aggarwal, for the Ap-, 


-On 


(1) 65-Ind. Gas. 154; A. I. R.1922 Lah. 158; 13 P. 
W. R. 1922. =- | F 


8 Lab, 


kali 
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been directed to the evidence in the case, 
and the facts as found by the learned Dis- 
trict Judge are admitted without dispute. 
Some endeavour was made to ‘analyse the 
sales by non-proprietors to proprietors and 
it is alleged that some of the mortgages 
weresimple mortgages and could not te 
But the number 
of alienations was £o large, that if one or two 
alienations were left out..of consideration 
one way orthe other it would make little 

ifference.to the “result. The question 
really bas been argued largely on the basis 
of Sewa Singh v. Ghulam (2) and certain 
observations in Kharak Singh v. Alladitta 
(6) and the contention has been on the 
authority of these rulings that the in- 
stances, however, numerous, by themselves 
would beinsufficient to establish any right 
of the non-proprietors to sellthe sites of 
their houses. It has also been argued that 
in Sewa Singh v. Ghulam (2) many more 
alienations unchallenged were regarded 
as insufficient to prove the custom alleged. 
The following rulings were cited before me 
by Counsel for the appellants:— 

Sewa Singh v. Ghulam (2), Jaswant Singh 
v. Tula Ram (4), Rafiq v. Shankar Lal. (7), 


“Ram Bilas v: Lal Bahadur (8), Kharak 


Singh v. Alladiita (6);° Mahomed ‘Usman v. ` 
Babu (9), “(an Allahabad case), Harsahai v. 
Ganga Ram (10), (a single Bench 2uling), 


. Maya Das v, Jan Muhammad (11), Khuda- 


yar v. Kapur Singh (12), Ram Lok v. 


- Bhagwan Singh (1), Muhammad Din v. Labh 
. Singh (3), (a single Bench ruling of this 


Oourt), Muhammad Din v. Labh Singh : (3) 


‘(another single Bench ruling) and Teja 


Singh v. Mirza Sayad Muhammad Khan (13). 
the other hand Counsel for the 
respondents cited Kala Khan{v. Saru (14), 
Ramji Dasv. Hamir- Chand (15), Kharak 


. Singh v. Alladitia (6), Mewa Singh y. Hakim 
. Ali (16), Gurditta Mal v. Mota Singh (17), 
~ Bhag Singh v. Kanhaya Mal (18), Nandu v, 

Punjab Singh (5), (a single Bench ruling’, 


(6) 85 P. R. 1882. ` 

(7) 87 Ind. Oas» 749; L. R. 6 A. 109 Rev; A. I. R. 
1925 All 718. f 

(8) 30 A. 311; A. W. N. (1908) 112; 5 A. L. J. 456; 


.4 M. L. T. 169 


(9) 9 Ind. Oas. 314; 8 A. L. J. 61. i 
10) 7 P. R. 1900; P. L. R. 1900, p. 145. 
. (11) 13 P. R.1889. .. 
12) 50 P. R. 1889. 
13) 124 P. R 1888, 
14) 48 P. R. 1881. 


(18) 38 P. R. 1895; 
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and Tajammul Husain v. Banwari Lal (21), 
I havé seen all these numerous rulings 


and I propose to deal with the matter at 


some length because there are observations 
in some of the. rulings which tend -to 
confuse the issue arising in such a case, 
Paragraph 236 of Rattigan’s Digest. of 
Customary Law reads as follows:— i 
“In the absence of a well-established 
-custom a non- proprietor resident in. a 
village cannot dispose of ihe site on which 
his house. is built or a rightof residence 
in the house, without the consent of the 
proprielors of the village, but he is 


ordinarily entitled to sell the materials, and 


-the purchaser must remove the same within 
|” a Teasonable period”. | Wa wes 
Paragraph 224 lays down that as a general 
rule-‘only proprietors of the village are 
entitled to share in the shamilat deh and 
presumably the word “shamilat deh” in- 
cludes “abadi deh”. Reading the two 
paragraphs together it follows that asa 


general rule the proprietors are. owners of. 


the abadi deh .whether it is orit is not 
oceupied by houses built by themselves 


or by non-proprietors settled by them. It > 


seems to be clear from the rulings: that 
persons other than the proprietary body 
can acquire by purchase or grant from 
the proprietary body ownership of a 
particular sitein the abadi deh. Non- 
proprietary residents in a village presumably 
own the materials of the houses which 


they live in, but as a rule have not the. 


: Tight to sell the house in which they live 

as house, nor can they sell the site on 
which the house is built unless they prove 
‘a custom to that effect. Now it is clear 
that a man need not be the owner of 
the sitein order by custom to have aright 


to sell the house which stands on that site . 


-which implies a right of occupation of the 
house so long as it continues to be a house. 
Similarly a man need not be the owner 
of the site to have by customa right to 


sellthe site on which his house stands, ‘ 


The only distinction between the right to 
 sellthe-right of residence in the house 
and the right to sell the site ‘on which the 
house is built, that I can see, ‘would be 
that in the one. case the man ċan only sell 
the house while it remains asa house and 


in the other case he could not only sell 
" (19) A. I. R. 1921 Lah. 243. 


(20) 95 Ind. Cas. 247; 7 Lah. 451; A. I. R. 1926 Lah, © 


l 
502; 27 P. L. R. 695; 8 Lah. L. J. 584. ° . f 
(21) 88 Ind. Oas, 752; 48 A, 77; A. I. R. 1926 All, 43; 
L R. 6 A, 179 Rov.; 23 A. L, J. 932.. ` g 


» 


i 
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Kishen Singh v. Jagu (19) l(a- ‘single Bench . 
ruling), Maqbul Singh v.. Sadhu Ram (20) 
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the house asia -house but evèn if the 
house were . removed or fell down, he 
could sell the vacant site as such. In 
neither case, as remarked above, need he 
be full owner of the site of the house. If 
he isa full owner. of the site of the house, 


. whether by grant or by purchsse, then 


obviously his right to sell the site does 


‘notarise by reason of any custom but 
‘arises as an incident of ownership like 


anybody else's right, It is well, however, 
to keep the distinction in mind because 
it seems to me that some of the observa- 
tions in the various rulings are due to the 
fact that the distinction ‘has not been. 
clearly borne in mind. Ifa non-proprietor 
alleges that he has a right to sell the site, 
he may doso on two grounds (1) that the 


proprietary body either never owned the 
“village abad? site or have abandoned their 


rights in the village abadi site in such 
sites as have been built upon by non- 
proprietors. In such a case he would 
either have to prove a direct divestiture 
of the rightsof the proprietary body by 
consent or grant or he could ask the Court 
to infer that the‘proprietors had abandoned 
their rights of ownership in the site, For 
this purpose mere -proof of a number of 
unchallenged alienations 
would not be sufficient, It isa obvious that 
the non-proprietors would further have 
to prove the number of housés occupied at 
any time by non-proprietors and the pro- 
portion of unchallenged alienations te ‘ the 
number of these houses before he could 
ask the Court to draw an inference of 
abandonment -by the proprietors of all 
their rights qua all the abadi. If the 
Court drew such .an-inference upon such . 
proof, the question: would not be one of 
custom at all but a question of fact, namely, 
whether the proprietors had ‘abandoned 
their rightsor had granted them away and 
that whether the non-proprietors “had 
acquired those rights or not. 

The second method by which the non- 
proprietor could * maintain’ his rights to 
sell thesite would be not to allege that 
the proprietary body had ceased to be 
owners oi the abadi but that a custom had 
grown up by which non-proprietary re- 


‘sidents could sell the sites without the 


consent of the. proprietors, Such a 


custom he could only prove by’ adducing 


anumber of instances where alienations 
had taken place by non-proprietors either 
unchallenged or unsuccessfully challenged 
by the proprietors, In some rulings it has 
been stated that the [onus is on the non- 
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proprietor to show the circumstances under 
which the alienations took place, I fail 
to ses what other circumstances the non- 
proprietor could be called upon to prove 
except that the alienor was a non-proprie- 
tor. If the proprietors wished to rebut 
the inference arising from a number of 
alienations, they could do so by showing 
that the alienorin.ths case either was not 
a non-proprietor because he had acquired 
the rights to the site by grantor pur- 
` chase from the proprietors or that the 
proprietors in that particular case coa- 
sented to the alienation. The numberof 
_ Instances of unchallenged alienations by 

“non-proprietors extending over a “long 
period of time would lead to an inference 
of the knowledge of the proprietors and 
might also lead to the inference that the 
rights of non-proprietors in that particular 
village included aright to sell. the houses 
or the sites and houses occupied by them. 
1 fail to see what other possible proof could 
be offered by a non-proprietor asserting the 
existence of such a custom. I may point 
out here that there is adistinction between 
a customary right to sell a site and full 
ownership of the site. In the one case the 
succession would be always to the heir 
of the non-proprietor according to his 
personal law. In the other case, the 
succession is, according to the Oustomary 
Law, limited to near reversioners of a non- 
proprietor with reversion to the proprietary 
body. Hence though A might have a 
right to alienate the site, it does not follow 
that he is. full owner for all purposes. If 
he dies without selling thesuccession to the 
_ holding would not necessarily be to his heirs 
but mightexclude his heirs for the benefit of 
the proprietary body. 

The question, therefore, in any particular 
case is simply whether the inference can 
be drawn that the special custom alleged 
has been proved by the instances pro- 
duced by the non-proprietor on whom the 
_iaitial onus lies in all cases. In this particu- 
lar case I see no reason to dissent from the 
finding of the learned District Judgethatthe 
non-proprietors:have established the right 
to dispose of their sites by the number of 
_ unchallenged alienations extending over a 
considerable period of time both of houses 
and of vacant sites. 

I would, therefore, 
with costs. 

R. L. 


dismies this appeal 


Appeal dismissed. 


| ALAM SEER V, PAIRA RAM, 


1191. 0. 1929 


LAHORE HIGH COURT. 
MieceLLangous Orvin Appgat No. 596 
cr 1929. 

June, 12, 1929. 
Present:—Mr. Justice Johnstone. © 
ALAM SHE R—Insotvent—APPELLANT 
: ~ tersus 
PAIRA RAM AND OTHERS, Os kDITORS, AND. 
OFFICIAL REOEIVER, MIANWALI 
— RESPONDENTS. : 

Insolvency —Agriculturist insolvent—Vesting of pro- 
perty in Receiver—Receiver's right to .sell—Punjab 
Alienation of Land Act (XIII of 1900), s. 16. 

The property of an insolvent agriculturist vests in 
the Receiver who is entitled to sell it to an agricul- 


turist. [p. 731, col. 1.] 
_ Jaimal v. Chanan Mal-Chauth Mal (1), followed. 


.- Lachhman Singh v. Ram Das (2), referred to. 


Miscellaneous first appeal from -an order 
of the District Judge, Mianwali, dated* the 
20th December, 1928. 

Mr. M. C. Mahajan, for Mr. Nawal Kishore, 
forthe Appellant. l 

Mr. M. L.. Puri, for the Respondents. 

JUDGMENT.—This judgment will 
disp63e of Civil Appeals Nos, 596 and 597 
of 1929, l j 

On llth March 1926 Alam Sher, appellant 
in Appeal No. 596, applied to be adjudicated 


‘insolvent, and he was adjudicated on 6th 


July, 1926, the creditors objecting. On 
petition by the Receiver, the Collector was 


-asked to arrange for the farming of the in- 


solvent’s land. In May, 1927, the whole of 
the land was leased to Khana, uncle of the 
insolvent, for Rs. .1,300 foraperiod of 20 
years, On 12th May, 1927, Khana stated 
that he had deposited Rs. 325 and would 
pay the balance and asked for possession. 
Then cn 13th. June, 1927, the insolvent put 
in 9 petition to the effect that no land ‘had 
been left for his maintenance and that the 
arrangement was not fair to him. Four 
days later the Court ordered that some of 
the land must be kept for the insolvent’s 
maintenance, cancelled the lease.to Khana 
and directed thatthe lease be auctioned : 
afresh. ; 

On 4th July, 1927, and afterwards three 
petitions came before the Oourt. The in- 
solvent withdrew his claim for the reserva- 
tion of a portion of the land for his main- 
tenance; the former lessee Khana prayed 
for possession and the Receiver suggested 
that the land. should be sold. The Oourt’s 
decision was that the Receiver should take 
steps for the sale of the land to some 
agriculturiat, such sale being subject to the 


` approval of the Court and that ifthe sale 
= was not likely to bringin an appreciably 


larger amount than the money to be realised 
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by lease, it would not be proper to deprive 
the insolvent of his land. The question 
was to be considered when the sale should 
be arranged. It was further directed that 
the money deposited by Khana should be 
refunded to him, but without interest. 
Khana also has appealed, 

Four matters have been argued ia the 
appeals, First, it was contended that the 
Insolvency Court has no authority to sellthe 
insolvent’s Jand, he being an agriculturist. 
It is not disputed thatin such cases the 
land of the agriculturist is liable to z attach- 
ment, as opposed to being liable to sale, 
and can, therefore, be taken over by a Recei- 
ver, and can be alienated temporarily. 
The contention, however, is that the vesting 
of the land in the Receiver is limited and 
that the provisions of s. 16 of the Punjab 
Alienation of Land Act cannot be circum- 
vented, because thatis a special Act where 
as the Provincial Insolvency Act is a general 
Act. Against this argument, my attention 
has been invited to Jaimal v. Chanan.Mal- 
Chauth Mal (1) where it was held by Dalip 
‘Singh, J., that the property of an insolvent 


agriculturist does vest in the Receiver and 
the Receiver would be entitled tosell the ' 


property toan egriculturist. A reference 


was also made to Lachhman Singh v. Ram . 


Das (2). In support of Jaimal v. Chanan Mal- 
Chauth Mal (1) it was urged that when the 
property vests in the Receiver, the Receiver 
can do what the insolvent himself could 
have done and, therefore, the Receiver can 
sell insolvent's land to an agriculturist. I 
am informed that the decision referred to 
is to be questioned before a Letters Patent 
Bench, but meanwhile I see no reason not to 
follow the authority, which appears to me, 
as at present, to be logical. 

The second argument was with regard to 
the expediency of selling the land. The 


learned Counsel forthe. appellant urged . 


that this was nota suitable case, but what 


. are. the facts ? The insolvent set fourth his 


debts as over Rs. 16,000 and his assets (the 
land) as over Rs. 13,000. It appears that 
he has more than 800 kanals, and he stated 
at one time that he was willing to sell his 
land. A more important point is that the 
Insolvency Court hes not yet come to any 
final decision and has merely asked the 
Receiver toreport on the relative advantages 
of a gale and lease. In these circumstances 
it is doubtful whether an appeal lies at all 
‘at this stage, but even if it does, the Court 


(1) 115 Ind. Oas. 478; A. I, R. 1928 Lah. 734. 


(2) 117 Ind. Oas. 669; A L R.1929 Lah. 66; 29 P. ` 
L. R: 606. La as 
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-has not come to any decision adverse to the 


interests of the insolvent, and I can find no 
reason for prohibiting the Court from 
pursuing a course, which will be beneficial 
to the creditors as well as to the insolvent. 
With regard to Khana’s appeal it isto be 

observed that the lease in his favour was 
cancelled as far back as17th June, 1927, and 
he did not prefer .within time an appeal 
against that order of cancellation. Moreover, 
although nocollusion was alleged, it is note- 
wortby thatwhen the insolvent prayed for 
the reservation of some land for his main- 
fenance Khana actually agreed: I would 
hold in any case that Khana should have. 
appealed against the order cancelling his 
lease and that he cannot now raise the 
question of the restoration of his lease, 
though he can, of course, bid again at any 
fresh auction that may beheld. As to his 
demand for the return of the money with 
interest, it is obvious that he should have 
asked the Court at the time to return his 
deposit to him and thatthe claimfor in- 
terest on the deposit is untenable. 

. The result is that both appeals ars dig- 
missed with costs, ` 


R. L, Appeals dismissed, 


LAHORE HIGH COURT. 

OUIVvIL Revision Psririon No. 847 or 1928. 
; April 19, 1929. 

Present:—Mr, Justice Johnstone. 
Firm MAULA BAKHSH-MUHAMMAD 
SHAFI— Praintivrs—PETiTIONEKS 
VETS8US 
SEORETARY or STATE rok INDIA 
In COUNOIL rarovan Tse 
COLLECTOR, AMRITSAR AND aNoTBER 
— DAFENDANTS—-RESPONDENTE, 

Principal and agent—Goods consigned by principal 
to Railway for delivery to agent—Non-delivery of 
goods—Agent's right to sue Railway—Endorsement of 
Railway receipt to agent, effect of. 

Where a principal sends certain goods through the 
Railway tohis commission agent for sale and the 
goods are not delivered to the’agent, the agent has no 
locus standi to sue the Railway for damages for 
non-delivery of goods. [p. 732, col. 1.] ; 

Subrahmania Pattarv. Narayana’ Nayar (1) and 
Mallhu v. Megh Raj (2), referred to. 

Endorsement of a Railway receipt to an agent 
does not pass the property in the goods covered 
by the receiptto the agent but only authorises the 
agent to obtain delivery of the goods for the princj- 
pal.. [ibid.] 
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' Petition for revision of a decree of the 
Judge, Small Cause Court, Amritsar, dated 
` the 3rd November, 1928. 
Mr. Muhammad Tufail, for the Peti- 
tioners. l l 
Mr. C. II. Carden Noad, the Government 
Advocate, for Respondent No. 1. 
JUDGMENT.—The plaintiff in this 
case is a commission agent and had deal- 
ings with defendant No. 2. The latter 
sent him some goods which the plaintiff 
had to sellto a third party on commis- 
sion sale. The goods were consigned to 
- the Railway by defendant No. 2, but, ac- 
. cording to the plaintiff, were never deliver- 
ed, and plaintiff sued the Railway for 
Rs, 405 8-0, as damages for non-delivery, 
impleading his principal as a pro forma 
defendant. Objection was taken on 
behalf of the Railway that the plaintiff, 
being merely a commission agent, had no 
locus standi to sue. The objection was 
allowed and the suit was dismissed by the 
the Court of Small Causes. ` 
The plaintiff has now come to this Court 
with a petition for revision. Itis urged 
on his behalf that the Railway receipt, 
which defendant No. 2 sent to him, is an 
instrument of title and that he thus became 


the owner of the goods and was entitled. 


to sue, It is true that in certain excep- 
tional cages an agent may sue, but that 
is not the general law. The Oontract Act 
is clear on the point. The endorsement 
of the Railway receipt to the plaintiff did 
not do anything more than give him a 
right to obtain delivery of the goods. But 
he still was to obtain delivery as agent 
of defendant No. 2 and the property in 
the goods did not pass to the plaintiff. 
. Indeed, in the plaint itself the plaintiff 
- has described defendant No. 2 as the owner 
cf the goods, and that is the correct posi- 
tion. Mr. Carden Noad, for the Secretary 
of State, has cited authority on the point,e. g, 
Subrahmaina Pattar v. Narayana Nayar 
-(1), and Mallhu v. Megh Raj (2). The 
principle is well-established. The plain- 
tiff in the circumstances f this case has 
no. locus standi to sus and his suit was 
rightly dismissed. This petition for revi- 
sion is accordingly dismissed with costs. 
Petition dismissed, 


R. L- 
(1) 24 M. 130, , 
(2) 53 Ind, Cas. 992; 2 U. P, L. R. (L.) 76. 
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LAHORE BIGH COURT. 
Sroonp Cryin Appeal No. 1592 op 1925, 
June 27, 1929, 
Present:;—Justice Sir Alan Broadway, Kr, 
aud Mr. Justice Hilton. 
Musammat KAHI AND orness—DegrenDANTs 
— APPELLANTS 


ae VETSUS 
HIDAYAT KHAN rareucs MISRI KHAN 
His MUKHTAR-—-PLAINTIFE AND OTHERS 
——DEFENDANTS— RESPONDENTS, | 

Custom——Alienation—Necessity—Old  alienation— 
Quantum of proof of necessity—Majer portion of 
consideration for necessity—Conversion of sale into 
mortgage. 

Strict proof of necessity is not necessary where 
the alienation is an old one and the‘item of considera- 
tion a comparatively small one. [p. 733, col. 1.] 

Where the major part of the sale consideration is 
for necessity and the transaction is an old one, the 
sale will not be converted intoa mortgage. [ibid.] 


Second appeal from a decree of the 
District, Judge Attock at Oampbellpur, 
dated the 20th April, 1925, reveraing that of 
the Subordinate Judge, First Class, Attock, 
dated the 6th February, 1925, — 

Mr, Kishen Dayal and Mr, Bishen Narain 
for Pandit Sheo Narain, R. B. for tha 
Appellants. 

Mr. Niaz Muhammadfor Dr. Sir Mian 
Muhammad Shafi, for the Respondents, 

JUDGMENT. 

Hilton, J.—This is a second appeal 
by Musammat Kahi and othérs, defendants 
and representatives of one Ram Ohand 
deceased, against a decree which has been 
made by the learned District Judge cf 
Attock in favour of the plaintiff Hida- 
yat Khan declaring that the sale of 
1,047 “kanals, 19 marlas of land made 
on 18th December, 1905, by Daim Khan, 
the father of the plaintiff Hadayat Khan 
in favour of Ram Chand and purport- 
ing to be for Rs, 10,480 shall not sffact the 
plaintiff's revisionary rights after the 
death of Daim Khan axcept tothe extent of 
Rs. 7,150. 

The suit of the plaintiff was instituted ` 
on 15th May, 1923, more than 17 years 
after the transaction, which he wishes to 
impeach. The learned trial Judge had 
held that the property sold was not 
ancestral in the hands of the vendor Daim 
Khan and that the alienation was for 
necessity snd consideration, and on these 
findings'he dismissed the plaintiff's suit. 
The learned District Judge held that the 
property was ancestral qua the plaintiff, 
that Rs.7,150 was proved to be for con- 
sideration and necessity and that of the 
residual sum of Rs. 1,911-15-9 was a fictitious 
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of Rs. 500 was held to be unproved. There 
was finally an item of Rs. 650 paid before 


the Sub-Registrar in regard to which the 


learned District Judge remarked: “it 
seems highly probable that it is one of 


‘these payments made before the Sub- 


Registrar and given back immediately 
afterwards which are intended to keep off 
would-be pre-emptors,” 


Mr. Kishen Dayal for the appellants has 


asked us to reverse the findings of the 
learned District Judgein respect of all the 
items disallowed. by him. But in 
respect of the first two items enumerated 
above, thera are,-in my judgment, no 
valid grounds for disturbing .the District 
Judge's findings of facts, 
third item of Rs, 650, however, there is no 
doubt that the finding of the learned 
District Judge is purely conjectural and 
based upon no evidence whatsover. Tha 
payment before the Sub-Registrar having 
been established it lay upon the plaintiff 


to prove that this item : had been 
refunded subssquently by the vendor 
to the vendee, There was, however, 


no evidence to-support such a conclusion 
and the District Judge's finding cannot, 
therefore, be upheld. . : 


As regards the necessity for this item, . 


I am ofopinion that it may legitimately be 


. presumed even if not strictly proved 


having regard to -the lapse of nearly 
18 years between the date of the transaction 
end the date of the suit and the obvious 
difficulty before the vendee-defendants in 
furnishing direct evidence of. necessity 


after so many years in respect of this com-' 


paratively small item. ME 

- Adding, therefore, Rs. 650 to the sum- of 
Rs, 7,150, which has already been allowed 
by the learned District Judge, it is found 
that a total sum of Rs. 7,800 was for con- 
sideration and necessity, and having 
regard to the fact that this sum is but 
little short of three-fourth of the total sum 
for which the transaction purported to be 
made, and to the fact that out of the 
unproved items the learned {District 


Judge heldthat a sum of Rs. 1,911-15-9 was 


purely fictitious and not, therefore, a part 
of the real contract binding on the parties, 
and further having regard to the long 
delay in challenging the alienation in 
dispute, in my judgment, this is not a` fit 
case in which asale should be converted 
into a mortgage. `- l ; 

I would accordingly accept the. appeal 


. of the defendants-vendees and setting aside 
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item and never passed, while another item: 


Regarding the- 
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the judgment and decree of the District 


Judge dated 20th April, 1925, would restore 
the decree of the Subordinate Judge, First 


-Olass, dated 6th February, 1925, dismissing 


the : plaintifi's suit and would order tbe 
plaintiff-to pay the costs of the defendantsin . 
all Courts. wW 

Broadway, d.—I concur. l 
“RL | - Appeal allowed. 


LAHORE HIGH COURT. < 
SROOND Oivin APPEAL No. 2277 or 1924, 
CR yvi July 6, 1929. 
Present:—Sir Shadi Lal, Kr., Ohief Justice, - 
. and Mr. Justice Agha Haidar. 
SHIB NARAIN AND aNoTHER—PLAINTIFFS— 
APPELLANTS | 
versus 
LACHHMI NARAIN (pro-forma) AND 
— OHIRANJI LAL-—DFRrOBER-HOLDER 
. —DEFENDANTS—-RESPONDENTS 


. Interpretation of Statutes—Alteration in! procedure’ 


Retrospective effect—Provincial Insolvency Act 
(V of 1920), s. 4—Civil Procedure Code (Act VY of 
1908), s. 11—Decision on question of title by Insolvency 
Court—Res judicata. 

Section 4 of the Provincial Insolvency Act, 1920, 
confers jurisdiction on the Insolvency Court to 


‘decide all questions of title, which may arise in 


any case of insolvency coming within ‘the cogni- 
gance of the Court, in order to enable the Court to- 
make a complete distribution of the property. 
Though the jurisdiction of the Insolvency Court is 
not exclusive, and- it is open to a person claim- 
ing “the property attached by the Insolvency Court 
to bring a regular suit in order to obtaiw an ad- 
judication on the merits of his claim, if he places 
the matter before the Insolvency Court and that . 
Qourt decides to determine the question, ifs deci- 
sion is, as laid down in s. 4, sub-s, (2), final and 
binding for all purposes as between the debtor and 
the debtor's estate on the one hand, and all claim- 
ants against him or the estate onthe other hand, 
The only remedy open to the party aggrieved by 
the decision is to prefer an appeal under s.' 75 
against it, buthe cannot re-agitate the question by 
bringing a regular suit. [p. 734, col. L] -< 

The general rule governing the interpretation of 
Statutes is that alterations im the procedure are 
always retrospective unless there is some good 
reason against it, [p. 734, col. 2.] ~ < 

Where a claim to.property alleged- to belong to 
an insolvent is made and determined in accordance 


with the procedure prescribed by the Provincial 


Insolvency Act of 1920, the decision of the Insolv- 
ency Court will be final even though the order of 
adjudication was passed under the Provincial In- 
solvency Act of 1907.- [ibid.] 

Second appeal from a decree of the 
District Judge, Hissar, dated the 31st May, 
1924, reversing that of the Senior Subordi- 
nate Judge, Gurgaon, dated the 10th 
January, 1923, 


734 Ke 
“Mr. Nanwa Mal, for the Appellants. . 
‘Mr. Bishen Nath, for Respondent No. 1, 
JUDGMENT.—The facts . bearing 
upon the question of law involved in this 
appeal lie within a narrow compass, On 
` the 3rd May,. 1918, one Lachhmi Narain 
was adjudged an insolvent; and, at the 
instance of his creditor Oharanji Lal, one- 
half of a house was attached in 1921 by 
the Insolvency Court, as a part of the 
’ estate of the insolvent. Thereupon, Lach- 
hmi Narain’s brother Shib Narain object- 
ed to the attachment, and urged that he 
was the sole owner of the whole of the 
house and that Lachhmi Narain had no 
share in it. -This claim was preferred on 
Ist July, 1921; and the Insolvency Oourt, 
-after giving the contesting parties a full 
opportunity of producing their evidence, 
adjudicated upon the question of title and 
decided that Shib Narain was entitled to 
only one-half of the house and that the 
remaining half belonged to the insolvent. 


Shib Narain has now brought the pre- 
sent action for a declaration that the whole of 
the houseis his proparty, and that;Lachhmi 


Narain has no interest in it. The learned” 


District Judge has dismiesed the suit 
on the ground that the decision of the 
Insolvency Court operates as res judicata, 


and that the matter cannot be re-agitated 


in a regular suit. 


_ There can be no doubt thats, 4 of the 


Provincial Insolvency Act (V 011920); which 
came inte force on the 25th February, 
1920, confers jurisdiction on the Insol- 
vency Court to decide all questions-of title, 


- which may arise in any case of insolvency . 
coming within the cognizance of the Court, 


in order toenable the Oourtto make a 
complete distribution of the property. It 
is true that the jurisdiction of the Insol- 
vency Court is not exclusive, and it is 
open to a person claiming the property 
attached by the Insolvency Oourt to bring 
A regular suit in order to obtain an adjudica- 
tion on the merits of his claim. But, if 
he places the matter before the Insolvency 
- Court and that Court decides to determine 
the question, its decision is, as laid down 
in s. 4;sub-s, (2), finel and binding for all 
purposes as between the debtor and the 
debtor's estate on the one hand, and ‘all 
"claimants against him or the estate on the 
other hand, The Only remedy.open to 
the party aggrieved by the decision is to 

refer an appeal under s. 75 against it, 

ut he cannot ré agitate the question by 
pringing a regular sult, 


= 
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_ It is, however, contended that the case 
is not governed by the provisions ‘of the 
Provincial Insolvency Act of 1920, and 


_ Bub-s. (2) of s, 4 of that Act does not, there- 


fore, Operate as a bar to the suit. It is 
true that the order of adjudication was 
made under the old Act, but the claim to 
the property was placed before the Ingol- 
vency Gourt after the Act of 1920. had 
come into force. The general rule govern- 
ing the interpretation of Statutes is that 
alterations in the procedure are always 
retrospective unless there is some good 


‘reason against it. As pointed out above, 


the claim was made after the enforce- 
ment of the Actand was determined ac- 
cording to the procedure obtaining at 
that time. The learned Oounsel for the 
appellant has not been able to cite any 
authority in support of the contention that, 
though the claim was. determined in ac- 
cordance with the procedure prescribed. 
by the new Act, no finality attaches to 
the decision simply because the order of 
adjudication was made under the old Acts 
and that it is open to the aggrieved party 
to a its correctness ‘in a regular 
Suit. 

_We accordingly concur in the conclu- 
sion reached by the learned District Judge 
and dismiss the appeal with costs, 


“Rel Appeal dismissed, 


Pr PTS, 


LAHORE HIGH COURT, 

Szoonp O1vit Appnan No. 2352 or 1924, 

April 2, 1929; l 
Present :—Bir Shadi Lal, Kr., Chief Justice, 
and Mr, Justice Agha Haidar, 
LAOHHU AND OTAERS— DEFENDANTS 
—APPELLANTS 
VETSUS 
MELA RAM AND aNoTHER—PLaintI FFs 

AND 018E«S—DR&FENDANTS— RESPONDENTS, 

Evidence—Irrelevant evidence placed on record— 
Failure to object—Rejection by Appellate Court— 
Punjab Pre-emption Act (I of 1918)*%s. 4—Sale in 
garb of perpetual lease--Pre-emption. 

An erroneous omission to object to evidence 
which could in no case be placed on the record can- 
not prevent the Appellate Court from rejecting it, 
The case of bringing inadmissible evidence on the 
record is quite different from that ein which rele- 
vant evidence has been brought on? the; record in a 
wrong manner. A defect of the latter kind can 


be removed if the objection is taken at the time” 


when the evidence istendered, Lut the failure to 
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irrelevant cannot make it relevant. | p. 735, cols. 162.) 
[Their Lordships held on the evidence that a 
transaction which was ostensibly a perpetual lease 


was in reality a sale which gave rise to aright of 


pre-emption under the Punjab Pre-emption Act.| . 


Second appeal from a decree of 
the Additional District Judge, Hoshiarpur, 
dated the 8th July, 1924, reversing that of 
the Subordinate 
Hoshiarpur, dated the 8th March, 1923, 

Mr. J.- L. Kapur for Dr. Sir Mian 
Muhammad Shafi and Messrs, Fakir Chand 
and Chandra Gupta, for the Appellants. 

Dr. Mott Sagar, R.B and Messrs. Kishan 


Dayal and Muhammad Munir, for the Res- 
pondents. , 


JUDGMENT.—This second appeal 
arisesout of an action for the pre-emption of 
a plot of land, and the sole question for deter- 
mination is whether the alienation which 
purports to be a perpetual lease, was intend- 
ed by the parties to be a sale, 


It will be observed thats. 4 of the Punjab. 


Pre-emption Act I of 1913, provides that the 
right of pre-emption arises in respect of 
land only in the case of sales,but it also lays 
down that the Court is not prevented from 
holding that an alienation purporting 
to be other than a sale was in effect a sale. 

Now, the learned Additional District 
Judge has uponan examination of the 
entire material before him, arrived at the 
conclusion that the transfer inthe present 
case was in reality a sale, but was given the 
garb of a perpetual lease in order to avoid 
the right of pre-emption. Mr. Jiwan Lal 
Kapur on behalf of the alienees, impeaches 
this finding on the ground that the learned 
Judge has, in deciding the case, relied upon 
inadmissible evidence. It appears that 


two of the witnesses for the plaintiffs — 


deposed to a statement made to them by one 
Kirpa Ram that the transaction was really 
a sale. Now, Kirpa-Ram was not examined 
as a witness, aud, although he is the father 
of the alienees, the statement made by him 
cannot be treated a8 an admission by them. 
The deposition ofthe witnesses is hearsay, 
pure and simple,and should have been 
excluded from consideration, 

It is true that no objection was taken to 
its admissibility in either of the Courts 
below butan erroneous omission to object 
to evidence which eould in no case be placed 
on the record cannot prevent the Appellate 
Court from rejecting it. It must be remem- 
bered that this is “not a case in which 
relevant evidence has been brought.on the 
recordin a wrong manner, A defect of that 
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kind can be removed, if objection is laken 
at the ‘time when the: evidence is tendered. 
But the failure to object to the reception of 


- evidence which is irrelevant cannot make it 


relevant. na 

_We are, however, of opinion that inde- 
pendently of the evidence improperly 
admitted there is sufficient material on the 
record to justify the conclusion reached by 
the lower Appellate Oourt. It iscommon 
ground that the alienees paid to the alienors 
Rs. 3,720 by way of nazrana or premium, 
and the lower Appellate Court finds that 
this sum exceeds the price which the 
alienees had paid for acquiring the land 
only three months before the date of the 
transaction in question. Therent reserved 
is purely a nominal one, namely, one anna 
per annum for a rupee of the land revenue 
assessed on the land and it also appears that 
the alienees were given the power to sell, 
mortgage or gift the property. without any 
veto by the so-called landlords, 

It is unnecessary to refer to the various 
cases in which a perpetual lease has, or has 
not been held to be a sale because the Court . 
has’ to pronounce its opinion as to the real 
nature of the transaction upon allfthe avail- 
able material, including the terms of the 
document and no two cases can be exactly 
alike. Confining our attention to the 
admissible evidence in this case we concur 
in the decision of the learned Additional 
District Judgethat the transaction, though 
ostensibly a lease, was really a sale. 

We accordingly dismiss the appeal with 
costs. 


JR, L, Appeal dismissed, 


LAHORE HIGH COURT. 
Orvit Revision Peririon No, 845 
oF 1928. 
February 28, 1929. i 
Present :—-Mr. Justice Tek Ohand. 
MOHAMMAD UMAR—Jupemant-DEB:0Rr-~ 
PETITIONER 
versus 
OFFICIAL RECEIVER, RAWALPINDI 
—RESPONDENT. ` 
Provincial Insolvency Act (V of 1920), 8.79 (8) (0) 


Firm, adjudication of, as insolvent, 


736 
. Under the Provincial Insolvency Act a firm can 
_ be adjudicated insolvent. ; 
A firm is neither a separate legal entity nor ‘a 
distinct person but is merely a shorthand form 
for collectively designating all the partners- in a 


' firm and-an order of adjudication passed against: 


a firm is an order against individual partners who 
constitute it. - 

Honda! Ram v. Chiman Lal Durbeja (1), and Official 
Receiver v. Naraindas Lota Ram (2), followed. 


Petition fcr.revision of an orderofthe | 


District Judge, Rawalpindi, dated the 10th 


November, 1928, affirming that of the Senior . 


Subordinate Judge, Rawalpindi, dated the 
8th March, 1928. aE 


Mr. Niaz Mohammad, for the Peti-. 


tioner. i 
Mr. Gobind, Das, for the Respondent. 


JUDGMENT. —This is `a petition 


under s. 75 of the Provincial Insolvency Act. 


V of 1920, for revision of the order ofthe 
District Judge of. Rawalpindi dismissing 
an appealfrom the order of the Insolvency 
Judge adjudicating the Firm Haji “Allah 
Din-Ahmad Din of which Mohammad 
Umar, petitioner, is the sole surviving-part- 
ner, as insolvent. B 
The order of the lower Courts is assailed 
substantially on four grounds, the first of 
which is that the Firm Haji Allah Divu- 
Ahmad Din ought not to have been ad- 
judicated insolvent as in the application 
filed by the creditors on the 20th of May, 
1925, on which the proceedings started, 
there are no prayers for the adjudication of 
the firm as insolvent. It is contended that 
the creditors while making the petition 
merel 
a of Allah Din-Ahmad Din and a 
number of other persons mentioned therein 
in their individual capacity. This conten- 


tion was raised before the Courts below . 
also and wasoverruled, I, have heard Mr. . 


Niaz Mohammad for the petitioner at 
length and after giving due consideration 
to his arguments, am of opinion that they 
are devoid of all force. It is no doubt true 
that the application dated the 20th May, 
1925, is not very artistically drawn up, but 
reading it as a whole there is no doubt 
left in my mind that it was really directed 
. against the adjudication of the Firm Haji 
Allah Din-Ahmad Din as insolvents of which 
thepersons named therein were described as 
the partners: -The position was, however, 
- made quite clear by the statements of the 
Counsel for the creditors made before the 
Insolvency Judge, on the 23rd of June, 1927, 
and the 19th November, 1927. After these 
further and better. statements. had been 
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made, ‘issues were framed and fall op- 
portunity given to the parties to prove 
their respective. contentions. It has not 
been pointed out that any prejudice has 
besn caused to the petitioners by the in- 
artistic pharaseology used in the original 
application. This ground, therefore, fails 
and is overruled. 

The next contention raised is that the. 


-Provincial Insolvency Act V of 1920, does 


not contemplate the adjudication as in-- 
solvent of a firm as such. No authority in 
support of this proposition has been cited. 
Itis clear from s. 79 (2) (c) of Act V of. 
1920, that the Legislature contemplated 
ordersof adjudication being passed against 
firms. Moreover as has been pointed out by 
Addison, J , in Honda Ram v. Chiman Lal - 
Durbeja (1)a firm is not a separate legal 
entity; nor is it a distinct person. It is 
merely a ¢shorthand form for collectively 
designating all the partners in a firm, 
and an order of adjudication passed against 
the firm is an order against individual 
partners who constitute it. Sea also to 
the same effect Oficial Receiver v. Narain- 
das Lota Ram (2) where the question is 
discussed at length and reference is madeto 
a number of authorities, Mr. Niaz Mcham- 
mad has referred me to certain remarks 
in Kali Charan Saha v. Hari Mohan Basak 
(3) which is a decision of the Calcutta High 
Court under Act III of 1907, and not 
under Act V of 1920. There was. some 
doubt on this point under the former Act. 
but the matter has now been put beyond 
all doubt in the Act of 1920. It may 
however, be stated that even under the 
Act of 1907, the Panjab Ohief Oourt and 
the Lahore High Oourt did not accept the 
view that an order for adjudication could 
not be passed against a firm as such and 
have in numerous cases,adjudicated firms as 
insolvents. Na 
[Note.—The rest ofthe judgment is not necessary 
for the purposes of this report.—-H#d ] ` 
“R.L. Petition dismissed, ` 
(1) 100 Ind. Cas. 112; A. I. R. 1927 Loh. 234, - 
. (2) 89 Ind. Oas. 493; A. I. R. 1926 Sind 31. 
_ (3) 58 Ind. Cas, 531; 31 O. L, J. 206; 24.0. W. N. 461, 


e 
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RANGOON HIGH COURT. 
‘S#oonp Oiv.L Arrar No. 607 oF 1928. 
February 26, 1929. 
Present:—Mr. Justice Brown. 

MA YIN HU ano ANOTHER— 

—~ APPELLANTS 
VETEUS 
MA CHIT MAY AND 0TERERS—- 
RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss, 10, 126 
—Gift—Agreement ‘by donee not to alienate without 
donor's consent, validity of ~Restraint on alienation 
—Public policy—Provision for revocation on happen- 
ing of specified event. ; 

The plaintiff executed an outright deed of gift to 
the defendant. The latter on the same day, by a 
separate registered deed, undertook not to make a 
gift of, transfer, sell or mortgage the property 
without the consent of the plaintiff and that, if he 
did so, he would transfer and return the property 
to the donor: | 

Held, (1) that the gift and the agreement must be 
pia as forming part of one transaction; [p. 787, 


col, 2. 
(2) that the agreement not to alienate without the 


donor’s consent did not contrayene the provisions of 
s. 10 of the Transfer of Property Act and was not 
void as opposed to publie policy. [p. 738, cols.1 42.) 

Bhairo v. Parmeshrt Dayal (t)and Gopi Ram v, 
Jeot Ram (2), distinguished. 

Makund Prasad v. Rajrup Singh (3), relied on. 

Second appeal from the judgment of the 
District Court, Thaton, "in Oivil Appeal 
No. 52 of 1928. 

Mr. Thein Maung, for the Appellants. 

Mr. Ba Thein, for the Respondents, 


JUDGMENT.—U Chan Nyesin, now 
deceased, brought a suit against the appel- 
laats Ma Yin Hu and Limma and one 8. T. 
-Ohokalingam Ohettyar for cancellation of a 
deed of gift and possession of a certain 
house and its site.- The plaintifs case was 
that on the 3rd'of Daeamber, 1923, he had 
‘executed an outright deed of gift in favour 
of the lst appellant who was his sister, but 
that on the same day the Ist appellant 
executed another registered deed whereby 
she undertook not to make a gift of 
transfer, sell or mortgage the property 
without the knowledge, consent and 
permission of the donor, and that, if she 
did so, she would transfer and return the 
property to the donor. On the 10th of 
July, 1925,-the appellants executed a mort- 
gage of the property in favour of the 3rd 


, 


defendant, . Chokalingam Ohettyar, for. 


Rs. 1,000. The plaintiff claimed that this 


mortgage was effected without his consent. 


and that he was, therefore, entitled under 
the terms of the agreement to have the 
property reconveyed to .him. As against 
Ohokaligam Chettyar the case has been 
dismissed, and the validity of the mortgage 
go far as he is concerned is not now in 


af 
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question, as there isno appeal against thig 
order of dismissal. The trial Qourt, how- 
ever, gavə a decree in favour of the 
plaintiff against the two appellants. This 
decree was confirmed on appeal to the 
District Court and the appellants now 
come in second appeal to this Court, 

Csartain allegations were made as to 
undue influence at the time the gift was 
made and it was also contended that U Chan 
Nyein had given his-consent to themort- 
gage, but on these points the decision of tha 
two lower Oourts is against the appellants 
and they have not been urged in this 
appeal. 

U Chan Nyeio died.during the pendency 
of the suit in the trial Court and is now 
represented by his widow Ma Ohit May. 

The contention now put forward on be- 
half of the appellants is that the promise 
not to transfer without the donor's consent 
is void. If is contended that, if the gift 
and the promise be considered as forming 
one transaction, then the provisions of s. 10 
of the Transfer of Property Act are 
operative and that, if the promise. is treated 
as a separate transaction, then it must be 
held to be void as- being opposed to public 
policy and without consideration. Ido not 
think the claim as to consideration can be 
substantiated. It is clear that two regis- 
tered documents were executed on the 
same day,and that the gift of the pro- 
perty was consideration for the promise 
made. The gift and the promise were made 
on separate registered documents but it is 
clear that they were made at the same time 
and if seems to me that they must be 


. treated as forming part of one transaction. 


Section 10 of the Transfer of Property Act 
lays down that where property is trans- 
ferred subject toa condition or limitation, 
absolutely restraining the transferee or any 
person claiming under him from parting 
with, or disposing of, his interest in the 
property ,the condition or limitation is void: 
I have been referred to two Allahabad cases 
on this subject. : 

In the case of Bhairo v. Parmeshri Dayal 
(1) by a compromise between the parties 
it was agreed that one of the parties should 
hold possession of certain property genera- 
tion by generation and would not alienate 
the property. It was held that this condi- 
tion restraining the power of alienation was 
void as contravening the provisions of s. 10 
of the Transfer of Property. Act. Apart 
from the provisions of s. 126 of the Trans- 
fer of Property Act, which I shall refer to 


` (1) TA, 516; A, W, N, (1885) 186, 


1348 | ` 
later, Bhairo's case (1) differs considerably 
from the present case, In that case the 
transferee was to hold possession genera- 
tion by generation and the condition rest- 
raining the powers of alienation was 
apparently to be in foree for ever. In the 
present case there is no absolute condition 
that is to last for ever, As regards the 
property here the condition merely is that 
the donee will not transfer it without the 
consentof the donor. There is no provision 
in the deed restraining the power of trans- 
fer after the donor's death. 

Another case referred to on behalf ofthe 
appellants is the case. of Gopi Ram v. Jeot 
Ram (2). In that case there was a covenant 
ina deedof sale that, if the vendee, his 
heirs or representatives desired to sell the 
house purchased, they should in such, & 
case first ask the executant, his heirs‘or 
representatives for the time being, to 
purchase it. It was held that this con- 
dition was void as offending against the law 
of perpetuities. But here again the condi- 
tion was applicable not only to the parties 
but to their heirs and representatives, 

These are the only two official reports to 
which I have been referred on behalf of 
the appellants. The trial Judge in his 
judgment referred to the case of Makund 
Prasad v. Rajrup Singh (3). This is an 
unauthorised report and, therefore, cannot be 
cited as an authority. But it seems to me 
that the arguments in that case are sound. 
In that case as here there wasa gift of cer- 
tain immoveable property subject to a condi- 
tion that the land would be liable to.be taken 
back in the event of the donee transferring 
it. 

It was pointed out that s. 126 of the 
Transfer of Property Act recognises the 
validity of a power of revocation. That 
section lays down that the donor and donee 
may agree that, on the happening of any 
specified event which does not depend on 
the will of the donor,a gift sball be suspend- 
ed orrevcked. That appears to me to be 
the effect of the two documents in the 
present case when read together. At the 
time of the giftit was agreed by the donee 
that the gift would be revoked on the 
donee’3 transferring or mortgaging the 
property without the donor's consent, that 
is to say, on the happening of any specified 
event which does not depend on the will of 
the donor, Looked atin this light the 


(2) 82 Ind. Cas. 646; 45 A. 478; 21 A. L. J. 430; A, L 


R. 1923 All. 514. 
(3) 4A, Lad, 701; A. W., Ni (1907) 278, 
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agreement does not seem tome to contra- 
vene the provisions of s. 10. There is 
only a promise to the donor personally and 
itis only the donor, during bis lifetime 
who could revoke the gift. Thereis no 
absolute restraint on the transferee or any 
person claiming under him from alienating 
the property. I am of opinion, therfore, that 
the provisions of s. l0of the Transfer of 
Property Act do not apply to the present 
case and that the promise made by the first 
appellant is not void as being opposed to 
public policy. The appellants are bound by 
that promise and their appeal must, there- 
fore, fail. 

I dismiss this appeal with costs. 

A. Appeal dismissed. 


RANGOON HIGH COURT. 
SPECIAL SECOND O1vIL APPEAL No, 423 
oF 1928 
February 18, 1929. 
Present:—Mr. Justice Otter. 
ABDULLAKIN—PLAINTIFF 
— APPELLANT : 
VETSUS 
MAUNG NE DUN AND ANOTHER— 
DEFENDANTS— RESPONYENTS. 

‘Evidence Act (I of 1872), s. 92—Contract in writ- 
ing—Oral evidenee to show real nature of considera- 
tion, admissibility of-—-Lease deed—Eividence to prove 
that rent fixed represents in part - past debt due to 
landlord, whether admissible, 4 

Section 92 of the Evidence Act does not prevent 
a party to a contract from showing by oral evi- 
dence that the consideration is different from that 
described in the contract. Whatis not allowed by 
the section is to contradict the terms of the docu- 
ment, [p. 739, col, 2.] 

It is open to a party to a lease deed to prove 
that part of the: rent fixed in the deed re- 
presented a past debt due tothe landlord and nota 
future liability arising under the deed. [2bid.] 


Appa Rao v. Suryaprakasa Rao (1) and Gana- 
pathy Mudaly v. Munisawmy Mudaly- (2), distin- 
guished. 

Lal Mahomed v. Kallanus (3), Vasudeva Bhallu v. - 
Narasamma (4) and Kumara v. Srintvasa (5), relied 


On, 

Special Civil second appeal from the 
judgment of the District Court, - Henzada, 
in Civil Appeal No. 24 of 1928, 

Mr. Ray, for the Appellant. 4 

Mr. R. M. Sen, for the Respondents. 

3d UDGMENT,.— In this case the plaintiff 
sued the defendants upon adeed leasing 
tothe Ist defendant -certain „paddy lands. 
The 2nd defendant was impleaded as a 
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. guarantor for payment of rent in accord- 
ance with the covenants ofthe lease. The 
lease was granted in 1288-89 (1926-27) and 
the rent stated in the leass (Ex. A) was 
670 baskets of paddy. The amount claimed 
by the plaintiff was 448 baskets of paddy 


or their value, the receipt by him of | 


222 baskets being almitted. The defence 
was thatthe land was leased to them for 
250 baskets only, and among other sugges- 
‘tions by way of defence fraud was alleged 
against the plaintiff, . 

It was the casefor the plaintiff that of 
the total sum of 670 baskets mentioned in 
the daed of leass the amountof 42) baskets 
represented a debt due to the plaintiff by 
the lst defendant in respect of rent of other 
land. This debt was, ib is agreed, time- 
barred when the deed of lease was 
executed, : 

The defendants’ case upon the question 
of the amount was that the rent of 670 
baskets of paddy was originally fixed in 
respect of ths two parcels of land, but 
that later the plaintiff refused to lease 
one of the parcels to them, the rent for 
the remaining parcel actually being 250 
baskets, : l 


It is unnecessary to deal with the 


various points argued in the two lower 
Courts for it was conceded by Mr. R., M. 
Sən on behalf of the respondents that 
upon the facts the plaintif was bound to 
succeed. That this is sois evidert from 
gn examination of the statements of the 
witnesses which in my view disclose an 
overwhelming casein support of the con- 
tentions of the plaintiff. ; 


The only serious suggestion made on 
behalf of the defendant before me was 
thatthis is a case to which s. 25 of the 
Indian Oontract Act of 1872 must apply 
and as there is no direct reference in 
Ex. Ato the previous time-barred debt 
the amount claimed upon this footing is 
not recoverable. - Furthermore, it was 
“paid that as the terms of- the Oontract 


Act were reduced tothe form of a written. 


: documentoral evidence to prove the true 
nature of the consideration was inadmis-« 
sible. Now itis perfectly true that the 
document makes no mention of the pre- 


-vious debt, Indeed its terms stated clearly - 


that the rent reserved was in respect of 


the leased land. The case of Appa Rao . 


v. Suryaprakasa Rao (1) isrelied upon and 
supports the first part of Mr. ‘Sen's argu- 
ment. er i E . 
"28M O 
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The casé- of Ganapathy Mudaly v. 
Munisaumy Mudaly (2), is relied upon by 
Mr. Ray for the plaintiff. In that case - 
there wasa clear reference fo an existing 
debt in thedocument and Iam of opinion 
that the present case must stand upon a 
different footing. It is clear, however, that 
s.920f the Evidence Act forbids only 
the “contradicting, -varying, adding to, or 
subtracting from the terms of the con- 
tract.” , The consideration. in the present 


case according to the plaintiff is the exact 


amount stated in the document. It has 
been decided that s. 92 of the Evidence 
Act does not prevent a party toa contract ` 
fron showing by. oral evidence that the 
consideration is different from that des- 
cribed in the contract. What is not 


‘allowed by the section is to contradict the 


terms of the document, The question, 


-tfterefore, is whether to show that a part of 
the 


consideration is in respect of a 
previous debt, and is notin respect of the 
amountdue ander the lease is a contra- 
diction of the terms of the contract. 


-Four cases are of importance upon this 


point, viz.— a 

Lal Mahomed v. Kallanus (3), Vasudeva 
Bhaliu v. Narasamma (4); Kumara v, 
Srinivasa (5), Ganapathy Mudaly v. Muni- 
sawmy Mudaly (2). , 

In all these cases the Courts have held 
the view that a party is not debarred by 
anything in the Hividence Act from show- 
ing the real character of the considera: 
tion fixed between the parties. In the 
present case the amount of the considera- 
tion is correctly stated, andit seems to me 


_that the plaintif brought himself within 


the principle I have referred to, when he 
adduced evidence to show that part of the 
consideration represented a past debt for 
rent and not a future liability arising 
under the contract, For these reasons the 
appeal must be allowed with costs in all 
Courts.’ ; : 


A. Appeal allowed, 
2 5 Ind, Oas. 754; 33 M. 159; 7 M, L. T 81, 
3) 110. 519, i 


4) 5 M: 6. 
(5) 11 M: 213, 
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RANGOON HIGH COURT, 
Letrers Patent APPBAL No. 111 oF 1928, 
February 25, 1929. 
Presznt :—Justice Sir Benjamin Herbert 
Heald, Kr, and Mr. Justice Otter. 
MAUNG THEIN PE AND oTHERS— 
. APPELLANTS 
versus 
J.P. DESOUZA AND ANOTHER— 
; RESPONDENTS. 
Master and servant—Termination of ' service— 


Notice-—Monthly servant—-Reasonable notice—One 
month's notice, whether sufficient. 
A school master who has been engaged by the 
- month is, in the absence of a special agreement, 
entitled only to one month's notice before his 
services are dispensed with.” It is not reasonable to 
. give him six months’ salary in lieu of notice. 


African Association v. Allen (1), David v. Superin- 
tendent, St. Anthony's High School (2) and M. E. Moota 
v. K. C. Bose (3), referred to. 


Letters Patent Appeal fron: the judgment 
of the High Oourt in Special Second Oivil 
‘Appeal No. 95 of 1928. i 

| Mr. E Maung, forthe Appellants. 
Mr. Ba Thein (1), for the Respondents. 


JUDGMENT. —This is an appeal 
under the Letters Patent, which arises under 
‘the following circumstances :— i 
. The plaintif, who is a schoolmaster 
"brought a suit against the members of ‘the 
“National School Oommittee of Einme claim- 
ing damages of wrongful dismissal. The 
Jearned Sub-Divisional Judge was of opinion 
‘that the plaintiff had been engaged on a 
month to month contract and awarded him 


“one month’s salary by way of damages, ` 


The District Judge, however, seems to 
have agreed that the plaintiff was engaged 


“upon a monthly basis, but he was of opi». 


“nioa that six months’ salary. would be a rea- 
“sonable compensation for his dismissal. Up- 
on appeal to this Court, the learned Judge 
appears to have agreed with the finding of 
the two lower Courts as to the terms upon 
which the plaintiff was engaged, but he 
‘said that he was not prepared to disagreé 


with the “opinionof the lower -Appellate: 
Court that six months’ salary in lieu. of. 


notice is excessive. We assume he meant 
“not excessive,’ He subsequently granted 


a cartificate enabling an appeal to be made 


to a Bench of this Court. 

The reepondent entered into the service 
of the appellants on or about the 26th of 
July, 1926. On the 15th of October of 
that year, he received a letter terminating 
his employment “within one month” from 
“that date and offering to pay the sum of 
Rs. 225 being, as we understand it, Re, 150 
py way of salary for that month and the bas 
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lance of Rs. 75 being in respect of the 15, 
days in October, The respondent refused 
to accept this offer and wrote on the 22nd 
of October claiming Rs. 3,757 and includ- 
ed in this sum was Rs. 3,600 as damages 


. consequent upon his dismissal. 


The first question to be determined is: 
What was the agreement for the hiring of 
the respondent? We need say no more 
than that we agree that he was employed 
by themonth at a salary of Rs. 150 per 
month. 

It is clear that there was nothing in the 
agreement (which was a verbal one) pro- 
viding for notice to leave on either side, 
nor was there any evidence at the trial of 
the existence of any custom in such a case. 
As has. been laid down, therefore, in 4 
number of cases, the contract will be 
terminated by a reasonable notice.’ © 

Upon this point, we need only refer to 
the case of African Association v. Allen (1) 
and David v. Superintendent, St. Anthony's 
High School (2), a decision of the Ohief 
Court of Lower Burma, apparently upon 
somewhat similar facts. In the latter case 
[following M. E. Moola v. K. C. Bose (3)], the 
learned Judge- thought that 30 day’s wages 


“was sufficient, 


In the present case, the respondent was 
engaged by the month and in the absence 
of a special agreement it seems to us 
reasonable that he should have one month's 
notice, 

We observe he was not turned out forth- 
with. He had an opportunity, while still 
keeping his appointment, to look for 
other work. We have no doubt that the 
Committee have acted reasonably, and the 
appeal is, therefore, allowed. As the appel- - 
lants have been all along willing to pay ‘the 
Rs, 225 mentioned in their notice, .respon- 


dent must pay the costsof the appellants in 


all Courts. 


A, . Appeal allowed. 
_ (1) (1910) 1 K. B. 397; 79 L. J. K. B. 259; 102 L, T 
129; 26 T. L. R. 234 


(2) 63 Ind, Oas. 982; 13 Bur. L. T. 168. 
- (3) 33 Ind. Gas. 981; 8°L. B. R. 420; 9 Bur, L; T, 63 
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RANGOON HIGH COURT. 
Oivis RevISION No. 244 or 1928, 
February 21, 1929. 

' Present:—Mr. Justice Brown, - 
MAUNG PO HTAIK — ApPLIOANT, 
| versus 
“-BRAMADIN AND OTHERS— RESPONDENTS. 
Contract Act (IX of 1872), s. 30-—-Wagering con- 
tract—Suit by principal against agent to ‘recover 
wager money, when mainiainadble,:  » a 
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Tf, as a result ofa wagering contract,-an agent 
_ has received money on his principal's behalf, he is 
then liable to account to the principal for that 
money, but a suit cannot be brought in: which the 
cause of action is based directly on the wagering 
contract. [p.741 col, 1.] : 
- Bholanath v. Mulchand (1), relied on. 
Civil revision from the judgment of the 
District Court, Thayetmyo, in Oivil Ap- 
peal No. 217 of 1928. 
Mr, Halker, for the Applicant. 
Mr. Ba Soe, for the Respondents. 


JUDGMENT.—The respondent brought | 


a suit against the petitioner, Maung Po Htaik, 
_ for the recovery of Rs. 141. Their case was 
that money was collected for a confederacy 
to buy tickets for the Raagoon St. Leger 
Sweep from Mandalay. The confederacy to 
purchase the tickets consisted of certain 
officials in the Thayatmyo District. 
petitioner was collecting one rupse contri- 
butions and obtained Re, 1 for this purpose 
from the respondents, The confederecy 
finally won a prize as a result of the race 
and each subscriber of Re. 1 obtained as his 
share of the prize Rs. 141. The respon- 
ear claimed a similar sum from the appel- 
ant. 

The trial Oourt dismissed the suit, but the 
suit was decreed by the District Court on 
appeal and the petitioner has now come 
to this Court in revision. 

Section 30 of the Contract Act provides that 
“agreements by way of wager are void; and 
that no suit shall be brought for recovering 
anything alleged to be won on any wager, 
or entrusted to any person to abide the 
result of any gamé or other uncertain event 
on which any wager is made.” It is clear, 
therefore, that the respondents could not 
possibly succeed merely on the strength of 
their agreement with the petitioner. The 
second clause of s. 80 which the trial Judge 
discueses obviously has no application to 
the present case. 

The District Court referred to an unoffi- 
cial report ofa case decided by the late 
Chief Court of Lower Burma. The question 
decided there was also decided in Bholanath 
v. Mulchand (1). 1f, as a result of a wager- 
ing contract, an agent has received. money 
- on his principal's behalf, he is then liable 
to account to the principal for that money, 
_ but asuit cannot be brought in which the 
cause of action is based directly on the 
wagering contract. The plaintiffs in 
the present case clearly could not succeed 
merely on the strength of their contract 
with the petitioner. They must prove that 


(1) 25 A 639; A, W. N, (1903) 161. ' 
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the petitioner has received the prize money 
and is holding it on their behalf. The 
plaint on this point is vaguely worded, but 


assuming that it does allege that the peti- 


tioner did receive the money, it seems to me 
quite impossible to hold that that allegation 
has been proved. There is -no evidence 
whatsoever on that point. The prize money 
was received by the confederacy, but the- 
evidence on the record is to the effect that 
the respondent's names were never entered 
in the books of the confederacy as having 
contributed towards the stake money. The 


- learned District Judge remarks: “Defendant 


on the other hand admits having received 
Re. 1 from the plaintiffsfor the Office Society 
Confederacy and for the Mandalay Sweep 
and he also admits that a prize has been 
won and thateach share amounted to 
Rs. 141, but he avers that as Maung 
Maung who kept the list of subscribers had 
told him that the list had been closed, he 
had added to the Re. 1 given by the plaint- 
ifs another Re. 1 and purchased a share 
in another swesp, the list of subscribers in 
that confederacy being held by one Maung 
Po Nyoand he submits that he informed 
the plaintiffs of this fact. The poiat for 
decision, therefore, is: Did the defendant 
inform the plaintiffs that the Office Socie- 
ty list has been closed and that their Re. 1. 
had.been deposited with Maung Po Nyo 
for another sweep, andif so, did the plaint- 
iffs agree? The onus of proof lies on the 
defendant, who has not been able to pro- 
duce a tittle of evidence to prove this 
point.” i 

It seems to mə that the District Judge 
has entirely misconceived the question he 
Toe plaintiffs could not 
sue on their wagering contract and could 
not claim from the petitioner because he 
had failed to carry out. its terms. They 
have to prove affirmatively that he had 
actually received the priza money-on their 
behalf There was noevidence whatsoever 
on this point nor can I see how any pre- 
sumption can be drawn that the petitioner 
did receive the money. In my opinion, the 
respondents entirely failed to prove a cause 
of action on which they could sue, 

The case is before me in revision, but I 
think there is sufficient ground’ for inter- 
ference. It seems to me that tha District 
Qourt’s method of arriving at its conclu- 
sion was irregular, and that ths Court.en- 
tirely misconceived thé point at issue. I 
set aside the decree of the District Oourt and 
restore that of the trial Oourt dismissing 
the suit of the plaintiff-respondeits. The 
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plaijtifi-respondents will pay the costs of 

< . the petitioner throughout. 
e se Revision allowed, 


t 
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RANGOON HIGH COURT. 
OiyiL MISCELLANEOUS APPEL No. 92 oF 1928. 
l March 1, 1929, 
_ Present:—Mr. Justice Brown, 
A. K. R. M. M. 0. T. OHETTY Firau— 
APPELLANTS ‘ ~ 
i versus ` 
MAUNG THA DIN AND ANOTHER-—- 
RESPONDENTE, 
Civil Procedure Code (Act V of 1908), s. 47— 
Payment to decree-holder~ Omission to certify 
_ Execution of decree without crediting payment— 
. Separate suit by judgment-debtor to recover amount 
paid, maintainability cf—Suit based on mere over- 


drawal, competency of. | | ; : 
Where a decree-holder omits to certify payment. 
of an amount paid by the judgment-debtor and 


takes out execution for the 
out giving credit for the amount so paid, the 
judgment-debtor can institute a separate suit 
‘against the decree-holder for recovering the amount 
paid by him. 
Maung Myo v. Maung Kha (1), followed. 
` A separate suit based merely on an overdrawal 
‘by the decree-holder in the executing court is not 
however, maintainable. , l 
Civil -miscellaneous appeal from the 
judgment of the District Court, Pyinmana, 
in Civil Appeal No. 39. of 1928, 7 
' + Mr. Venkatram, for the Appéllants. 
Mr. Basu, for the Respondents.. 
JUDGMENT.—The respondents 
broughta suit against the appellants for the 
recovery of.a sum of Rs. 604 together 
with interest thereon, Their case. was that in 
December 1924 they paid the sum of Rs. 500 


to the appellants towards satisfaction of a. - 


decree the appellants held against them. The 
appellants have since that date taken out 
execution for the whole amount due under 
the decree and have not certified or recog- 
nised this payment of Rs. 500. - They further 


stated in their plaint that the actual amount 


overdrawn in the Executing Court by the 
appellants was Rs. 604, and the amount they 
actually claimed was this sum of Rs, 604, 


tIt is quite clear, however, that so far as the. 


case is based merely onan overdrawal in the 
Executing Court, the present suit cannot 
‘lie and. this is admitted by the learned 
Advocate for the respondent. The question 
for decision now is whether a suit can be 
brought for recovery of the Rs, 500. 
` The trial Court held that it could not and 
dismissed the suit.. The District- Court in 
appeal held that- such a suit could be 
brought and remanded the {case for 
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` question that arises in this case 


., reason for dissenting 
decretal amount with- | 
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a decision on the merits. The case of. 
Maung Myo v. Maung -Kha (1), is clearly in: ` 
favour of: the view taken by the District. 
Judge. The District Judge appeared to 
have thought thatthe decision. in Maung. 
Myo's case (1) was difficult to reconcile with 
the wording of s. 47 of the Code of Civil 
Procedure. Under that section questions 
arising between the parties to the suitin 
which the decree was passed and relating 


` to the satisfaction of the decree must be 


determined bythe Court executnig the 
decree and not by a separate suit. But the 
is the 
alleged failure ofthe appellants to carry ` 
out their promise of creditingthe amount 
to this decree. It has, of course, a bearing 
on questionsas to the satisfaction of the 
decree, but it is not directly a question 
relating to such satisfaction. I see no good ` 
from the decision in 
Maung Myo’s case (1). " 

Ithas been suggested thatthe present 
suit must fail because of the wording of the 
receipt given for the payment ofthe money. 
That point has not yet been. considered 
by the trial Court and. it is sufficient to say 
that I am not satisfied at this stage that it is 
shown that ‘this objection is fatal to the 
suit. The question of limitation which has 
also been mentioned must also be left for 


. decision in the first instance by the trial 


Judge. Iam of opinion that the suitas 
regards the Rs. 500 with possibly interest 
thereon is maintainable. a 
I, therefore, dismiss this appeal with 
costs, 
a Appeal dismissed.’ 
(1) 70 Ind. Cas. 115; 11 L. B. R. 429; A. I. R. 1923 
Rang. 88. 
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RANGOON HIGH COURT. 
SPECIAL Sxconp Orvit APPEAL No. 364 
oF 1928. 
February 18, 1929. 
-Present :—Mr. Justice Otter. 
MAUNG THA NYO & 00.—PLArntTIFF 
; "om APPBLLANT te 
TETSUS 
MA UN3MA PRU AND oraERs—DEFENDANTS 
—- RESPONDENTS. ae 
Burma Registration of Business Names. Act (VIII 
of 1920), ss. 8; 5,6—Person carrying on business in 
firm name—Registration of name with inaccurate 


-particulars—Right to sue—Right to bring tfresh suit 


after proper registration. | : 
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An Arakanese, M, carried on a money lending 


business in his own name, After his death his 


“ widow carried on the same business ‘as sole pro- 
prietress under the style M: & Oo. She lent 
money on mortgage and took a mortgage-deed in the 


name of M & Oo, Before thedate ofthe mortgage the - 


Registration of Business Names Act’of Burma came 
into force. She erroneously rogistered her name as 
well asthe names of her children as partners under 
the Registration of Business Names Act. Ina suit 
to enforce the mortgage: 


Held, (1) that s. 3(b) of the said Act applied to _ 


the case and as the ‘particulars’ registered were in- 
accurate inasmuch as the children were not partners, 
the widow was debarred by s. 5 (1) of the Act 
from suing to enforce her mortgage; [p. 744, col. 
1 


(2) that it was, however, open to the widow to -° 


register in accordance with the Act and bring a 
fresh suit. [p. 744, col. 2.] f i 
Special second ‘civil ‘appeal on appeal 


; from the District Oourt, Akyab, in Civil. 


Appeal No. 26 of 192s. 

Mr. Lambert, for the Appellant. 

Mr. Sein Tun Aung, for the Respond- 
ents. l . 
JUDGMENT.—This is an unfortunate 
case. This suit is upon a mortgage. The 
only pointof apparent substance taken 


on behalf of the defendants has been’ 


thatin consequence of. provisions of the 
Burma Registration of Business Names 
Act of 1920 the plaintiff firm is unable to 
enforce their claim against the defendants, 
This point was not taken in terms inthe 
written statement, but it was argued in 
both lower Courts, unsuccessfully. in the 
Sub-Divisional Court, but with success in 
the District Court. 

The short facts are that aman called 
Maung Tha Nyocarried on a mioney-lending 
business in hisown name till he died on 
8th Februarv, 1921. Since his death his 
widow Ma Hla Mra Khine has carried on 
and still carries on the same business under 
the style of Maung Tha Nyo& Oo. On 
10th May, 1924, the mortgage in suit was 
entered into, the mortgagees being describ- 
ed as Maung Tha Nyo & Oo. The Act 
in question had come into force on Ist June, 


1923 I may observe at once that the 
drafting ofthe Act leav3s muchto be 
desired. It is described inthe preamble 


(which, of course, does not form part of the 

. Act) as an Act to make provision for the 
‘Oompulsofy Registration of Business Names, 

‘Section 3 of the Act is as follows :— 
Subject to the provisions of this Act— 

(a) “ Every firm having a place of 
business in any area to which this 
ått extends and carrying on 
business therein under a business 


name. which does not consist of. 


. the true names of all’ partners who 
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are individuals and the corporate 
names of all partners who are 
corporations; 

(b) every individual having a place 
of business in any area to which 
this Act extends and carrying on 
business therein under a business 
name which does not consist of his 
true name; 5 

(c) every individual or firm having a 

place of business in any area to 
which this Act extends, who, or 
a member of which, has either 
before or after the passing of this 
Act changed or added to his name,. 
except in the case‘of a woman in 
consequence of marriage, shall be | 
registered in accordance with the 
provisions ofthis Act.” -© ` l 
Fa the following proviso is then enact- 
ed: — 

Provided that— 

“(i) where the change or ithe addition 
merely indicates that the business is carri- 
ed on in succession to a former owner of the 
business, that change or addition shall not 


_of itself render registration necessary;” 


It is said that s. 3 (b) (and perhaps 
8. 3(a) (have been infringed for when on 
3rd,June, 1924 a registration was effected, by 
a mistake the names of parties were shown 
as Ma Hla Ma Khinetogether with each of 
her ten children. | 

It should be said that the family is an 
Arakanese family; and the business is carri- 
ed on in Akyab, . 

There is no doubt, of course, that a- 
technical breach ofs. 3 (b) occurred if that 
section applies to the case. 

It is said by the plaintiff, however, that the 
proviso (l) applies, and that registration 
is unnecessary. It is not easy to see exactly 


what the proviso.is intended to mean. It 


is clear, however, that whatever ita meaning 
it only refers back to subs. (¢) of s. 3; for 
in it is found the only reference to a change 
or addition toa name. There are more 
than one point of difficulty with regard to 
the wording of the sub-section; e.g , it is not 
clear how far the sub-section is intended to 
be retrospective. But in the present case 
[ cannot see that the “ charga- or, addition” 
contemplated took place. The only 
“change” was in name of the “ business," 
Ma Hla Ma Khine dil not change her name 
and the word “ firm” is defined as meaning 
an unincorpocate body (a) of two or more. 
individuals or (6) one or more individuals 
and one or more corporations who have 


enteredinto partnership with one another 


ad 


With aview to carrying on business for 
profit, Thus I think s 3 (6) must 
apply without qualification for there 
-ia no doubt Ma Hla Ma Khine carried 
business under a name which did not conr- 
sistof her true name. 
. It becomes necessary, therefore, to see 
what the Act saysisto be the effect of these 
matters. Section 5 is as follows:—‘‘Where 
any firm, corporation or individual by this 
Act required to furnish .a statement of 
particularsor of any change in particulars 
shall have made default in so doing, then 
the rights of that defaulter under or arising 
out of any contract made or entered into 
by or on behalf of such defaulter in rela- 
tion to the business in respect to the carry- 
ing on of which particulars were required 
to be furnished at any time while be is in 
default shall not be enforceable by suit or 
other legal proceeding either in the business 
“name or otherwise.” 

I would observe that nowhere in the Act 
is there any provision requiring a firm ete., 
to furnish a statement of particulars. All 
the Act requires is “registration in accord- 


ance with the provisions of this Act.” It 


is true there is a penalty laid down by 
s. 6 (b) in the case of a person who furnishes 
particulars which he knows orhas reason 
to believe are false. Butthe Act neither 
says “particulars’’ are to be furnished, nor 
of course what particulars are to be furnish- 
ed. Mor3over . the words “default” or 
“defaulter” are not defined. 

It is said by the appellant that she has 
done all that she is required to do: viz, she 
has furnished “particulars.” But these 
“particulars” are inaccurate for the children 
are not partners and although there is no 
clear provision requiring particulars or 
correct particulars, that such are required 


may be inferred from ss. 3 (a) and 6 (1) (b) of 


the Act. That being so, the plaintiff was at all 
material times under the disability provid- 
ed for by s. 5 (1) ofthe Actand upon purely 
technical grounds her suit was correctly 
dismissed. So far as Iam able to judge, 
however, Ma Hla Ma Khine acted honestly 
throughout and with a genuine endeavour to 
comply with -the Registration Act. I 
observe that she did apply to the District 
Judge for a remand of the casein order that 
she might apply tothe Court for relief, I 
obsérve also that this application was 
refused. I do not understand what was the 
reason for this refusal, and the. learned 
Judge merely states that he seesno reason 


to remand the case as a fresh suit will not: 


be barred. That being the view of the 
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learned Judge I think the best course for 
the plaintiff is to register in accordance 
with the Act-(and this I am told she has 
done) and bring afresh suit. Her appeal, 
therefore, for the reasons I have given must 
be dismissed but in the special circum- 
stances of this case the appeal is dismissed 
without costs. 
A. ` Appeal dismissed, 
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RANGOON HIGH COURT. 
Lutrers PATENT APPRaL No. 127 or 1928, 
February 18, 1929. 
Present:—Sir Guy Rutledge, Kr, 
Ohief Justice, and Mr Justice Brown. 
MAUNG PO KYWE AND oraers— 
PiLaIntTiers—APPELLANTS 
Versus 
MAUNG PO TIN AND oraurs— 
DEFENDANTS— RESPONDENTS, 

Vendor and purchaser—Agreement for sale—Pur- 
chaser put in possession—Suit by vendor for 
recovery of possession-—Plea of agreement to sell— 
Right to enforce agreement specifically barred by 
limitation—Validity of plea—Part performance, 
doctrine of—Transfer ef Property Act (IV of 1882) 
8. 05 


The defence that the defendant has been put into 
possession under a contract of sale after paying the 
purchase-money can be raised in a suit te recover 
possession by the original owner, even though the 
right to sue for specific performance of the con- 
tract of sala may be barred by limitation. [p. 746, col. 
1 z 


Maung Myat Tha Zan v. Ma Dun (1), applied 
Maung Po Tha v. Maung Ba Din (2), Vizaga- 
patam Sugar Development Co. v. Muthuramareddi :(3), 
Sandu Valji v. Bhikchand Surajmal (4) and Salamat- 
uz-Zamant Begam v. Masha Allah Khan (6), fol- 
lowed. . 
Kalipada Basu v. Fort Gloster Jute Manufacturing 
Co., Ltd. (5), distinguished. j 
Letters Patent Appeal from the judg- 
ment of the High Oourt, in Second. Appeal 
No. 372 of 1928. 
- Mr. Ba Han, for the Appellants. 


Mr. E. Maung, for the Respondents. 


JUDGMENT. 
Brown, J.—The plaintiff appellants sued ~ 
the defendant-respondents for possession of 
certain land. The defence was that the de- ` 
fendants had been put into possession under 
an oral contract of sale by the predecessor- 
in-interéest of the plaintiffs. The trial Court 
found that the defendants did obtain 
possession in this way and that the plaint- 
iffs had obtained. the purchase-money, and 
the suit was accordingly dismissed. The 
District Oourt on appeal concurred with the.’ 
trial Court in ite finding on the facts and 
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entitled to rely on their possession under the 


contract in view of the fact that at the time 
the suit was brought asuit by the mort- ' 


- gages for specific ' performance of the 
contract of sale was barred by limita- 
tion. The appeal was heard by a Sin- 
gle Judge of this Oourt who decided 
agalost the contention put forward by 
the appellants but who subsequently 
granted a certificate under s. 13 of the 
Letters Patent for further appeal on the 
ground that the point had not previously 
been decided specifically by this Court. 

In the case of Maung Myat Tha Zan v. 
Ma Dun (1), it was held by a Full Bench 
‘of this Oourt that to a suit by the legal 
owner for possession of immoveable pro- 
perty of a value of Rs. 109 or upwards it 
was a valid defence that the defendant 
was given possession of the property by 
the legal owner undera contract for sale 
as defined in s. 54 0f the Transfer of Pro- 
perty Act. It has not been, suggested that 
we are not bound by this decision. But 
it is -contended that the decision had 
. reference only to cdsesio which a suit by 
the person in possession for specific per- 
formance of a contract of sale was not 
. barred by- limitation. Although the 
. @uswer tothe reference in that case was 


- -made in general terms, it is clear that 


in making that answer two at least 
of the Judges of the Bench had in 
mind the fact that in that particular 
case a suit for specific performance was not 
barred. I agree, therefore, with the con- 
tention put forward by the: appellants that 


Maung Myat Tha’ Zan’s case (1) does not 


decide definitely the point now at issue 
“between the parties. I am, however, of 
opinion that the principle approved in 
Maung Myat Tha Zan’s case (1) must be 


‘held to be applicable : whether a suit for- 


specifiz performance of a contract of sale is 
or is not barred by limitation. : 
I-dealt precisely with this point as an 


" +AAditional Judge of the late Judicial Com- - 


missioner’s Oourt, Mandalay, in thecase of 
Maung Po Tha v: Maung Ba Din (2). - The 
view I took in that case was that although 
the provisions of the Limitation Act 
would prevent the defendant from suing 
for specific performance of a contract, 
they.did not debar him from ‘setting up 
(1) 81 Ind. Cas. 857; 2 R. 285;` A. I.R. 1924 Rang. 
"914; 3 Bur. L. J. 78 (F. B.). - oF a 
< (2) 76 Ind; Oxs. 141; 4 U. B. R. (1922) 179, 
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dismissed the appeal. The appéllants then. 
came to this Oourt in second appeal, and.. 
if was urged that the defendants were not. 
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his contractin defence toa suit for posses- 
sion by the plaintiff. At the time I wrote 
that judgment there were conflicting 

decisions on the point, and the view of ° 
the High’ Oourt of Madras was that unless 
there was-a registered document in the 
circumstances to which s. 5t of the 
Transfer of Propərty -Act applied, the 
person in possession under a contract of 
sale could not resist asuit for possession 
brought by the owner. But the previous ~ 
decisions to that effect have since been 
overruled bya Fall Bench of that Oourt 
in the case of Vizagapatam Sugar Develop- `. 


. ment Co, v. Muthuramareddi (3). In’ that 


case the’ plaintiff had agreéd ‘to ‘sell all 
lands worth more than Rs, 100 to the 
defendant, had received consideration and 
had put the defendant in possession but 
had not executed a conveyance. It was 
held by the Fall Bench that part per- 
formance by way of delivery of posses: 
sion and an ‘enforceable right on the 
defendant's part to specific performance 


“were each good defences to the aetion; 


and when the same case came up for 
decision on a further point before a Bench — 
of two Judges, that Bench ‘held that the 
plea of part performance was not limited to 
cases where the right to sue for specific 
performance was not barred on the date 
of the subsequent suit. . = 

A similar view of the law has been taken 
by the High Oourt of Bombay in the case of 
Sandu Valji y. Bhikchand Surajmal (4), 

We have been referred on behalf of the 
appellants to the case of Kalipada Basu y, 


_ Fort. Gloster Jute Manufacturing Co.. Lid. 
(5), It is ; 


| Suggested that this is an 
authority for holding that the defence raised 
in this case connot be putforward when 
the claim for specific performance would be 
barred by limitation. I notice; however 
that in the Calcutta case it was the plaintiff 
who was seeking to recover title on the 
strength of his possession and the present 
question was not, therefore, directly in 
issue. 
I referred to and followed the Allahabad 
ease of Salamat uz-zamani Begam v. Masha 
Allah Khan (6) in my judgment in 
Maung Po Tha's case (2). I gee no 


(3) 76 Ind..Cas. 886; 46 M. 919;.45 Mi L. J. 528.. 
Lk, 1824, Mad 271; 33M. L. T. 53; (i984) MW. a 
` (4) 75 Ind. Oas. 118;'47 B. 621; 25 Bom, L. R. 381; 


A. I. R. 1923-Bom. 473; 


MAU Ind. Oas. 866; 310. W. N. 348; A. I, R. 1927 
al. 365." 8 
(6) 43 Ind. Cas, 645; 40 A: 187; 164. L, J. 98. 
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reason for altering the opinion I expressed 

in that case, and for the reasons set forth 

therein I hold that the defence that the 

. defendant has been put into possession 
under a contract of sale after paying the 
purchase money can be raised in a suit to 
recover possession by the original owner, 
even though ‘therighttosue for specific 
performance of the contract of sale may be 
barred by limitation. 

It is contended thatthe ordinary rule 
should not be followed in this case because 
it is in evidence that the defendants knew 

. at the time of the contract that a registered 
document was necessary in order to convey 
a valid title. But we are unable to see how 
these facts can affect the principle applic- 
able. It is. suggested that the defendants 
deliberately refrained from obtaining a 
registered deed in order to save stamp duty 
and: thereby defraud the revenue. This 
argument appears to me to be somewhat far- 


fetched, and if there were any fraud at all. 


it was not against the plaintiffs. I am of 
opinion that this appeal should be dismiss- 
ed with costs. 
Rutledge, C. J.-—Ilagree that this ap- 
peal must be dismissed with costs. While 
Maung Myat Tha Zan’s case (1) does not ex- 
pressly decide the point at issuein the 
present case, I am also of opinion that the 
principles therein: approved must be held 
applicable irrespective of a suit for specific 
performance lying or not. The cases cited 
by my brother Brown show thata large 
preponderance of Indian judicial opinion 
is in favour of the view we take. - ~ 
A Appeal dismissed, 


RANGOON HIGH COURT. 
SPECIAL BENCH. 
Oivit Rererence No, 5 oF 1929, 
June 13, 1929. ; 
Present:—8ir Guy Rutledge, Kr., Ohief 
Justice, Mr, Justice Brown and Mr. Justice 


Ohari. 
COMMISSIONER or INOCOMEH-TAX— 
APPLIGANT 


. ‘versus 

BURMA CORPORATION Lrp.— 

a RESPONDENT. a 
Income Tax Act (XI of 1922), s. 10 (2) (ix) —Provident 
Fund for employees~-Creation of trust in respect of 
fund—Amount contributed by employer towards fund, 
whether liable to be deducted from assessable income— 
Mere book entry in favour of trust, effect of —Trust 
deed, construction of —Heal test to determine liability 

to be taxed, - 


~ 
. 
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A Company started a trust in 1925 in respect of the 


‘Provident Fund which it had created for the benefit 


of its employees and Government securities sufficient 
to cover the amount payable tothe employees till 
then were made over to the trust. Under the terms 
of the trust there was no obligation on the Com- 
pany to make over periodical payments to the . 
trustees of the funds accruing due to the employees, ~ 
but the trustees had the power whenever the 
securities fell short of the liability of the Com- 
pany, to call on the Corporation to supply that 
deticiency by cash payment or further security. 
The Company claimed exemption from income-tax 
in respect of the contributions of the Company to 
the Provident Fund:for the year 1927: 

Held, that thè Company was entitled to deduct 
from the amount assessable to income-tax ‘the 
actual cash payments made to the trustees, either 
for the purpose of meeting liabilities of the 
retiring or deceased members or for the purpose 
of supplying the deficiency under the terms of the 
trust deed, but was not entitled to any deduction 
in respect ofthe sums merely carried forward in 
the account in favour of the employees or the trustees. 
[p. 749, col. 1.] 52 

The real-test in such cases is whether the Com~ _ 
pany has actually paid the money tothe trustees 
and lost allits proprietary right in, and powers over, 
the sums so paid. Thatin some cases the Company 
may be entitled to get back part of the amount so 
paid or that the amounts. have not actually been 
paid over to the employees would not make any 
difference in the legal position. [p. 748, col. 1j `. ' 

The Government Advocate, for the Appli- 
cant. 


Mr. Clifton, for the Respondent. a 


JUDGMENT.-—This is a reference by 
the Oommissioner of Income Tax under s. 66 
(2),. Income-Tax Act. The circumstances 
under which the reference is made, are that ` 
the Burma Corporation Ltd., had started 
a Provident Fund for their employees. -By 
the term of the Rules of the Provident 
Fund which is controlled by the Directors ` 
of the Gorporation it is provided that, in 
respect of the employees, who are divided 
into. two classes, an amount equal to eight 
one-third per cent. of the salary in the 
case of Class 1, and five per cent. in the 
case of Olass 2 should be debited monthly 
from the salary of the employees. This 
-amount was credited to-an account which is 
called the “A” account, and the Corpora- 
tion agreed to pay interest at the rate of 
five per cent. per annum on the amount so 
credited, which was added to the principal 
once every six months. The Corporation 
contributed a bonus equal to*the amount 
deducted from his salary and this amount 
is credited in a separate account, called the 
“B” account, and interest was added to 
this sum in the same manner as in respect 
of the sums under the “A” aceount. There 
was also a “O” account which was. another 


‘bonus credited to the employee proportion- _ 


ed on the dividend paid by the Oorporation, 
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and the amount of the salary of the em- 
ployee. 

It will thus 
in “A” account was the employee's own 
money, the moneys in “B" and “O` accounts 
were the contributions made by the Cor- 
poration, Rule 13, Provident Fund Rules, 
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bé seen that while the money ` 


provided that if any member was dismissed, 


he was entitled only to the amount stand- 
ing to his credit in “A” account, and the 


interest which had accrued thereon, and ’ 


that all the money credited to his “B” and 
“O” accounts should remain the property 
of the Corporation ‘and r. 14 specifically 
provided that no member acauired any 
right in or to the money standing to his 
credit in “B” and “O” accounts, 

In November, 1925, the Oorporation.start- 
ed a trust in respect of the Provident Fund 
to the terms of which we shall refer .more 
in detail later, On 3lst December, 1925, 
the liability of the Corporation in respect 
of the Provident Fund amounts to accounts 
payable to the members amounted to 
Rs 12,58,782-4-11. By the trust-deed three 
persons mentioned therein were made 
trustees and Government securities of 
the nominal value of Rs. 14,25,000 and the 
actual value at market rate of Rs. 12,61,125 
were made over to them. It will be seen 
that no money was entrusted to the trus- 
tees, but the transfer.of the securities to 
the trustees may be considered asa payment 
of the equivalent of the money to them in 
cash, and taken .back by the Corporation 
as a loan on the security of the Government 
promissory notes. 


The point for consideration on this re- 
ference is whether the contributions of the 
Burma Corporation to the Provident Fund 
for the year ending with June, 1927, are as- 
sessable to income:tax and super-tax. The 
Jearned Oommissioner in ` his reference 
makes a statement with which we are in 
entire agreement that itis not clear whe- 
- ther the contributions for the year in ques- 

tion were actually paid to the trustees, 
but in order not to complicate matters, he 
is willing to assume that the sum repre- 
senting the contribution of the Corporation 
was actually paid over to the trustees. In 
making this concession; the Commissioner 


practically concedes the whole case, be-- 


cause, in our opinion, the non-liability of 
the Corporation to assessment or otherwise 
depends entirely on whether the Corpora- 
tion has or has not parted with the money. 
Fortunately the form of the question 
enables us to answer it, in such a way as 
to enable tha Commissioner to make en- 
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quiries on this point, and adopt the course- 
consonant with the result of his enquiries. 
The contention of the Corporation seems 
to be that when the amounts are credited ` 
to the trustees it is entitled to a deduction 
of this amount from the amount for which 
it is assessable to income-tax and super- 
tax. The Commissioner admits that the 
contributions to the Provident Fund under 
an irrevocable trust are not allowable ex- 
cept under s. 10 (2) (ix), Income Tax Act, 
and he contends that this section would 
apply only when there is an irrevocable 
trast and when the employer has finally 
parted with his contributions. He is of 
opinion on a construction of the trust-deed 
that there is no question of any irrevocable 
trust, since there are many contingencies 
dependent on the will of the Corporation, 
on the happening of any of which the Cor- 
poration can reduce their liability and re- 
cover their contribution, The Corporation, 
on the other hand, contends that the trust 
is none-the-less an irrevocable trust, simp- 


‘ly because in certain contingencies the Oor- 


poration will.be able to get back its con- 
tributions, In this contention, the learned 
Advocate for. the Corporation is. in the 
right. Even without any express provision 
in the trust-deed where the purposes, for 
which the trust is created have been ful- 
filled or failed there will be a resulting ` 
trust in favour of the author of the trust 
of any’ undisposed amount-in the hands. 
of the trustees. This does not, however, dis- 
pose of the matter, because the real point 
is & different one. 

We shall now refer to a case which has 
been cited before us. In British Insu- 
lated and Helsby Cables Ltd. v. Atherton (1), 
the facts were somewhat similar to the 
facts of the present case. There a pension 
fund was created and was constituted by a 
trust-deed. The Company contributed a sum 
of £ 31,784 to form the nucleus of the 


‘fund and to provide for payment in respect 


of the past years of service of the em- 
ployees. It was practically admitted in that 
case that this money must be deemed to 
have been wholly and exclusively laid ont 
for the purpose of the. trade and, therefore 
deductable under the provisions: of the 
English Income Tax Act, corresponding to 
those in our own Act, but it was contended 
that it was in the nature of a capital ex- 
penditure, and, therefore, the Company was 
not entitled to. any deduction. The point 
actually decided was only in respect of the 
gum of £ 31,784, it being conceded that 


(1) (1926) A. O. 205; 95 L. J. K. B. 336; 134 L.T. 
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‘yearly payments by the Company equiva- 
lent to the deductions out of the salary of 
the members would be entitled to be de- 
` ducted from the current year’s income, If 
is not, for the purposes of the case before 
us, necessary to refer to more in this judg- 
ment than a significant passage in the judg- 
ment of Lord Atkinson. 

At page 219* of the report he gives a 
summary of the terms. of the trust-deed 
created by the British Insulated and Helsby 
Qables. After setting out the important pro- 
visions of the deed he concludes as follows: 

“The trust-deed contains many other 
provisions supporting the conclusion that 
the Company have once and for all parted 
with all proprietary rightsin and allpowers 
over this donation of £ 31,784”. 

- This ruling was relied upon by the learn- 
ed Advocate for the Corporation, as an 
authority which shows that payment to the 
trustees of a fund would enablea Oom- 
pany to claim deduction of theamount so 
paid in the same way asa payment to the 


empolyee direct but the concluding passage - 


cited above clearly shows that the real test 
is whether the VUorporation actually pays 
the money to the trustees andloses all its 
proprietary right in and all-powers over the 
sum so paid. The mere fact thatin some 
cases it may be entitled to get back a portion 
of the amount paid out makes no difference 
in the legal position. 

Turning now-to the trust-deed before us, 
the powers of the trustees are contained 
in el. 2 of the trust-deed. They are six 
in number. i 

Olause (a) makes it obligatory on the 
trustees to . realise any portion of the Pro- 
vident Fund represented by any security if 
the Corporation desire it to bs so realised. 

Clause (b) makes it obligatory on the 
trustees to re invest the amount so realised 
. in such other securities as the Corporation 
may direct. 

Olause (c) provides that whatever sum 
there maybe inthe hands of the trustees 
in excess of the liability of the Oorporation 
shall be held by them in trust for the 
Corporation, who may from tims to time 
recover such excess. ; 

Olause (d) which is the most important 
clause, provides that the trustees shalistand 
possessed of thecorpus and income of the 
Provident Fand on trustfor the members 
for the time being of the Provident Fand 
and upon a winding-up of Provident Fund 
or of the undertaking of the Corporation, 
upon trust to apply all monies in their 
` + *Page of (1926) A. 0,—{ Ed.] I 
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hands in satisfaction of the claim arising 
under the rules and secondly in payment of 
the entire balance to the Corporation. 

Olause (e) provides that the income of 
the Provident Fund if any is subject to the 
trusts declared by sub-para, (8) payable to 
the Corporation. 

Olause (f) provides that if the trustees 
shall at any time be unable lawfully to 
apply the Provident Trust Fund and the 
income thereof or any partof such fund, 
then the trusts hereby created shall deter- 
mine and the Provident Fund and the in- 
come thereof shall forthwith be made over 
to the Corporation. 

Paragraph 3 provides that whenever on 
any of the accounting days it shall be as- 
certained that owing to market deprecia- 
tion of the securities the corpus of the Pro- 
vident Fund is less than the amount of the 
liability of the Corporation then the Oor- 
poration will pay to the trustees a further 
such sum as will be necassary to make good 
the difference in cash or some security or 
securities, authorised by the Law of British 
India for the investment of the trust funds 
or partly by oneor partly by the other. 

The noticeable featureof this trust-deed 
is that there is no obligation on the Corpora- 
tion to make periodical payments of any 
sum whatever to the trustees. The deduc- 
tions out of the salary carriedin “A” account 
is'not paid to them, nor are the contributions, 
of the Corporation carried on the “B” and 
“0° accounts, ; 

{t is true that the trustees have the 
power whenever any security they may 
have in their hands is short of the liability 
of tha Corporation to call on the Corporation 
to supply that deficiency either by cash 
payment or by furnishing further sscurity, 
but till the trustees think fit to act on this 
clauses there is no obligation on the Oor- 
poration to make any payment. Thecredit 
in the accountsin favour of the employees 
or the trustees makes ‘no difference. The 
object of the trust, as far as one can see, 
is not to create a fund in cash vested in the 
trustees over which the Corporation have 
lost all control and proprietary rights, but 
to create a body which would beable to 
secure for the members, satisfaction of the 
liability of the Corporation. As i8 sean 
from the remarks in Lord Atkinson's judg- 
ment, the real ground on which the Cor- 
poration can claim exemption from pay- 
ment of the income-tax is thfat they have 
actually parted with tha money. The 
transfer ofa book debt, even assuming that 
as from the date of the trust-deed, the 
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trustees are the persons credited in the “A” 
“B" and “O” accounts on behalf of the 
members does not mean that the Corpora- 
tion have either parted with the money or 
loat control over it, l ; 

In our opinion, therefore, the Corporation 
will be entitled to deduct from- the amount 
assessable to income-tax the actual cash 
payments made tothe trustees, either for 
the purpose of meeting liabilities of the 
retiring or deceased members as they arise 
or for the purpose of supplying any 
deficiency as contemplated by para.3 of 
the trust-deed. They are not entitled to 
any deduction in respect of the sums 
merely carried forward in the account as 
the mere creation ofa book liability whe- 
‘ther in favour of the employees or trustees 
as it is not equivalent to a payment. 

The difference between the Oorporation 
and the Commissioner was merely as to 
-the point of time when the Corporation 
becomes entitled to a deduction for -these 
amounts, The Oommissioner-in view of 
-the provisions of -the trust-deed was of 
opinion that the Corporation is entitled to a 
deduction only when the amount payable 
to the employee hasbeen paid to him. In 
this, he is wrong, because the Corporation 
notwithstanding the provisions of the deed 
would be entitled to deduction if it ;has 
actually paid the amount of its yearly con- 
tributions to the trustees in such a way ‘as 
to have lost the proprietary right in and 
-control over them. The trustees will hold 
the money . primarily as trustees for the 
employees though in certain cases, a portion 
of the money may become re-payableto the 
Corporation, When the moneys are so 
re-paid they will be an additional income 
of that year and as such assessable. The 
contention of the Oorporationis not quite 
clear. If the position of the learned Ad- 
vocate of the Corporation is that by a mere 
credit in favour of the trustees, instead of 
theemployees and a creation of a liability 
to the trustees for the payment of these 
contributions, the Corporation can deduct 
the amounts so credited from the assessable 
sum, notwithstanding they have full control 
over and unlimited use of the money re~ 
presented by the credit, we cannot accept 
his contention, 

Our answer to thereference, therefore, is 
that the contributions of the Burma Cor- 
poration Lid. to its staff Provident Fund 
are not assessable to income-tax, if the 
.money had actually been paid to the trus- 
tees and the Oorporation has lost the 
control over and the.useof the money, ` 
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In the circumstances we make no order as 


to costs, 
A, Reference answered, 





RANGOON HIGH COURT. 
-© Orvint Revisron No. 27 oF 1929, 
- May 23, 1929. 

Present: Justice Sir Benjamin Herbert 

| Hesld, Kr. 

‘MA KWI— APPLICANT 

VETSUS 

MA ON MAY AND aNotuER— RESPONDENTS. 


_ Contract Act (IX of 1872), s. 187—Principal and 


surety—Statement by creditor that he does not intend 
to sue principal debtor, whether discharges surety— 
Mere forbearance to sue and watver distinguished. 

A statement by the creditor that he does not 
intend to file a suit against the principal debtor 
does not, by itself, amount to a waiver of his claim 
by the creditor so as to discharge the surety from 
his liability. 

Ah P Win v. See ‘Shong Foo (1) and Williams v. 


' King (2), distinguished. 


Mr Maung Myint, for the Applicant. 

Mr, Wellington, for the Respondents. 

JUDGMENT.—Applicant sued res- 
pondents to recover the price of goods 
sold and delivered. Her case was that 
respondents, who are husband and wife 
and were working a rice mill at Hlaing- 
bwe asked applicant who was .a: shop- 
keeper at Hlsingbwe to supply food stuffs 
to them, and to the employees at their 
mill and promised to pay for goods so 
supplied, and that she supplied certain 
goods accordingly, that accounts of the 
gcods supplied were settled between her 
and the respondents in the presence of 
the employees and thatat the settlement 
respondents agreed to pay the amount 
then found due. Respondents’ defence 
was that they never authorized appli- 
cant tosupply goods to their employees 
or promised to pay for goods so supplied, 
that they never bought any goods from 
applicant themselves, that there was no 
settlement of accounts, that applicant ought 
to sue the persons who took the goods 
and that the claim as against them was 
falee.. 

The trial Court found on the evidence 
that respondents did direct applicant to 
supply gocds on credit to their employees 
and undertook to pay any debt “due to 
them” (sic) and holding that applicant's 
À her a decree 
against them for the full amount claimed. 
Respondents appealed om the. ground 
that they were merely sureties -for 
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payments: of tne amount dus by 
their employees and „that because 
applicant had waived her claim against 
“the employees, they were discharged from 
liability. The point was not raised in the 
pleadings in the trial Court, but it was 
considered by the trial Judge who re- 
ferred to the provisions of s. 137, Oon- 
tract Act, which says that “mere 
forbearance on the part of the ~-creditor 
to sue the principal debtor or to enforce 
any otherremedy against him does nof, 
in the absence of any provision in the 
guarantee to the contrary, discharge the 
surety.” 
` The lower Appellate Oourt.said that 
- because ‘applicant had not only forborne 
from suing the principal debtor but had 
-actually waived her claim against them, 
‘Tespondents as sureties were discharged 
-from liability. In support of this decision 
“the learned Judge cited the case of 
Ah Pwin v, See Shong Foo (1) and Williams 
v. King (2), and on the strength of these 
rulings dismissed applicant's suit. No 
second appeal lies-because the suit is of 
- the nature cognizable by Oourts of Small 
Causes, and the amount or value of the 
subject-matter does not exceed Rs, 500, but 
` applicant asks this Court to interfere in 
revision on the ground that the Appellate 
Court made out for respondents a case 
which they had not pleadéd or put in issue 
and thatthe matter was not one of surety- 
ship atall At the hearing in this Oourt 
applicant’s learned Advocate says that even 
on the view taken by the Appellate Gourt 
the contract would be one of indemnity 
rather than guarantee, meaning presum- 
ably that there was no promise to pay 
and no liability on the part of the respond- 
ents’ employees who took the goods, I 
have read the record and heard the learned 
Advocates on both sides and I have no 
doubt that the decision of the Appellate 
Court was mistaken. 


The cass of Ah Pwin vy. See Shong Foo (1) 
was asuit on documents, which the Oourt 
held to be promissory notes, and the 
` learned Judicial Commissioner dismissed 
the suit on the ground that the 
claim on the notes was time-barred, 
There was no application of the provisions 
of s. 187, Contract Act, but it was said 
that failure to sue the principal debtor 
within the period of limitation woald 
ordinarily discharge the surety under s, 134, 


. ofthe Act. That case was, therefore, no 
(1) T3; B. R. (1892-96), II, 308. 
a) 20 Ind, Qas, 189; 6 Bur, LT, 62, 
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authority for the Appellate Court's deci- 
sion, The cass of Williams v. King (2) was 
not officially reported and the report.of 
it to which the Judge in the Appellate 
Court referred was incorrect. It was First 
Civil Appeal No. 3 of 1911 of the Ohief Court 
of Lower Burma. In that case suit was 
actually instituted against the principal 
and his sureties and the plaintiff's Advocate 
in the course of the proceedings said that 
he would waive the claim against the 
principal debtor because he could not be 
found. It was contended that that waiver 
operated to discharge tne sureties under 
s. 134, Contract Act. The learned Judge 
v wrote the judgment in that case 
said: 

“The real point to be considered is whe- ~ 
ther the case should be deemed to come 
under the provisions of s. 137, Contract Act, 
and Iam in accord with the decision 
given in the case of Ranjit Singh v. 
Naubat (8). Idonot think that the mere 
forbearance contemplated in s.: 137 ex- 
tends to actual waiver. It must mean 
something short of that, as actual waiver ` 
has the effect,the legal consequence of 
which isthe discharge of the principal 


debtor, whereas inthis case, the claim was 


waived against him.” 

The learned Judge accordingly held that 
the case fell within the purview of s. 134, 
so that the sureties were discharged. 
Neither of the cases to which the Appel- 
late Court referred is at.all like the present 
case, but the fact that the Judge made 
a mistake inlaw would not be sufficient 
to warrant interference in revision. I 
think, however, in the present case the 
Judge was not only wrong on the facts 
and the law, but was also wrong in over- 
looking the fact that certain of the goods 


_ were alleged to be supplied to respondents 


themselves, so that so far as these goods 


_ ‘were concerned there was no question of 


suretyship, On the evidence I have no 
doubt that respondent No. 1 did authorize 
applicant to supply goods ta the employees 
at respondents’ mill and that respondents 
also took goods from applicant themselves, 
I think it probable that respondent No.l 
agreed to pay for goods eo supplied to 
mill employees but even if respondents 
were in fact only sureties for these əm- 
ployees, I do not think that ap- 
plicant’s statement that ske did not in- 
tend to flea suit against the employees 
would amount to a waiver of her claim 


(3) 24 A, 604; A, W.N, (1062) 168, 
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&gainst them so as to discharge the re- 
Spondents from liability or would take the 
case out of the provisions of s. 137, Oon- 
tract Act. I, therefore, 
judgment and decree of the trial Court 
andrestore the decree of the trial Court 
-with costs for applicant throughout. 
A, Revision allowed, 


$ 


RANGOON HIGH COURT. 
OivIL REVvISION No. 64 oF 1929. 
May 27, 1929. 
. Present: ~Mr. Justice Brown. 
U SHWE YONE—Aperricant 
VETSUS 
MA YHAL MA AND ANOTRER— 
_ RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 47,0. XX, 
7. 11 (2)—-Order directing payment of decretal 
amount by instalments, whether appealabdle. 


An order under O. XX, r. 11 (2), Civil Procedure. 


Code, directing that the decretal amount should be 


‘paid by instalments falls within the purview of s. 


Civil Procedure Code, and is appealable as 
ecree, 4 
Saya Hattie v. v. Ma Pwa Sa (1), followed. 

_ Civil revision against the judgment of 
the District Judge, Thaton, in Civil Appeal 
No. 82 of 1928, 

Mr, Kin U, for the Applicant. š 
Mr. S&G. Chowdhury, for the Respond- 
ents. Af 

JUDGMENT.—The respondents ob- 
tained a decree against the petitioner and 
appliedfor execution of that decree. The 
_ petitioner applied to the trial Court for an 
order directing that the decree should be 
payable by intalments, under the provisions 
of O. XX, r. 11 (2). The trial Judge passed 
order directing that the decreial amount 
should be paid by instalment of Rs. 60a 
_ month. The respondents appealed to the 
District Court, and that Oourt set aside the 
trial Court’s order. The petitiener has now 
come to this Court on the ground that the 
District Court had- no power to pass the 
order it did,as no appeal lay from the orders 
of the trial Court.’ It is-pointed out that 
an order under r. 11 is not appealable either 


under s. 104, Civil Procedure Code, or under ` 


‘the provisions of O. XLIII, of the Code, 
That is, no doubt, the case but the question 
remains whether the order comes under the 
provisions of s, 47 of the Oode, and is, there- 
fore, appealdble, as a decree It was decided 
definitely in the case of Saya Hattie v. Ma 
Pwa Sa (1) that such an order was appeal- 


(1) 97 Ind. Oas., 1037; 4-R, 247; A, I, R. 1926 Rang, 
192; 5 Bur, Led, 148, 
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‘able, and I see no reason for doubting the 


set aside the 


-drawing, but the bailiff took a 
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correctness of that decision, That being 
so, the appeal to the District Court lay and 
this application must fail. I dismiss the 
application with costs, | 

A. Revision dismissed, 





RANGOON HIGH COURT. 
OrvıL Ravision No. 157 or 198, - 
May 6, 1929, 
Present:— Justice Sir Benjamin Herbert 
_ Heald, Kr., and Mr. Justice Maung Ba, 
“MADAN MOHAN AND ANOTHER— . 
——APPLIOANTS _ 
< . VETSUs 
SHORETARY or STATE ror INDIA In 
COUNOIL AND ANOTRER— RESPONDENTS. 
Rangoon Small Cause Courts Act (VII of 1920), 
ss. 14 (©, $5—Sutt against bailiff for loss caused by 
taking wrong or insufficient security—Jurisdiction of 
Small Cause Court-—sS. 35, scope of--S. 4 (e), ap- 
plicability of—Aet done ‘in pursuance’ of an order, 
meaning of. l 
Section 35 of the Rangoon Small Cause Courts 
Act, 1920, applies only where the bailiff or other 


inferior ministerial offcer of the Court who is 


employed as such in the execution ofany order or 
warrant loses, by neglect, connivance, or omission ` 
an opportunity of executing an order or warrant. It 
has no application where tho charge levelled against 
the bailiff or officer is that he has caused loss by 
neglesting to satisfy himself regarding the suffici- 
ency of the security taken by him, 


‘Such a suit, however, is exempted from the 
cognizancé of the Rangoon Small Cause Court by 
s. 14 (c) of the Rangoon Small Cause Courts Act. 


So long as an actis done ‘under’ or ‘by virtue of 
an order of the Court though not in strict com- 
pliance with the order, it isan act done ‘in pursuance 
of the order within the meaning of s, 14 (e) of 
the Rangoon Small Cause Courts Act. 


Where the Court: intended to take a bond for 
restoration of the amount which a party was with- 
wreng bond 
appearance of the person withdrawing : Bee aa 
_ Held, that the act of the bailiff was an act done 
‘in pursuance’ of the order of the Qourt within. 
the meaning of s. 14 (c) of the Rangoon Small 
oe a a and a suit against the bailiff for 
oss caused by his act was not cognizable b 
Rangoon Small Oause Court, a 


Civil revision against a decree of the 
Second Judge, Small Oauses, Rangoon, 

Mr. S. M. Bose, for the Applicant, 

Mr. Gaunt, for the -Respondentg, 


JUDGMENT.—This is an application 
to revise the decree of the Second Judge 
of the Court of Small Causes, Rangoon 
dismissing applicants’ suit against tha 
Secretary of State for India in Council 
and the bailiff ef that Court. Applicants 


152- 
suedone Gouri Sanker Tewarion a pro- - 
missory note in the Small Oause Court 
and attached before judgment a sum of 
Rs. 464-4 which was lying in deposit to Te- 
waris crediting Oivil Regular Suit No. 8775 
. 011924, Tewari then applied to the Court to 
allow him to withdraw the amount on 
‘furnishing security. He offered one Misser 
as surety, On that application the Court 
wrote this order : 

“Bailiff for report as to the sufficiency of 
security”. The bailiff then wrote-his report 
on the sameapplication. The report reads 
“Security furnished. Bond accepted. Papers 
with bond are herewith returned.” The 
Court then passed this order ‘‘granted”. The 
bond wastaken for appearance and not for 
satisfaction of the decree nor for restitution 
of the amount withdrawn. About ‘four 
months later applicants obtained s decree, 
but both Tewari and his surety absconded. 
‘Several attempts were made .to recover the 
decretal amount by execution ‘but without 


sucess. Uonsequently applicant sued the 
Secretary of State and ` the bailiff 
„for > Rs. 456-6-3 alleging “that the 


-bailif knowing that the defendant 
„and ‘his surety had ‘no property ‘in 
‘Rangoon, ‘accepted their security’ and al- 
. lowed the amount to -be withdrawn”. 
. ~The learned Judge ofthe Small Cause 
Court,was of opinion that s. 35 of the Ran- 
“goon Small Cause Courts Act, 1920, pro- 
vides a special remedy and bars such suit, 
That view is incorrect: That section reads: 
“YF any bailiff, clerk or other inferior minii- 
terial officer of the Court who is employed 
‘as such in the execution. of any order or 
- warrant, loses, by neglect, connivance or 
omission, an opportunity. of executing such 
order” or warrant, he shall be liable, by 
‘order of the Ohief Judge to pay- “to the 
‘person injured by such neglect, connivance, 
-or omission, such sum not exceeding i in any 
case the sum for which the said order or 
‘warrant was issued, as,in the opinion of 


the Ohief.J udge, appears reasonable”. 


That section: would apply’ only where 
the bailiffor other inferior ministerial officer 
‘of the Court, whois employed as. such in 
the execution of any order or warrant loses, 
by. neglect, connivance, or omission an op- 
portunity of executing an order or warrant. 
Here the charge levelled against the bailiff 
was that he had caused loss by neglecting 
to satisfy himself regarding the sufficiency 
of the security offered. The learned Judge 
has failed to notice that the suit is one ex- 
cepted from the cognizance of the Small 
‘Cause Court uncer a (),.8. 14, an 
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Small Cause Courts Act. That clause relat- 
es to `“suits concerning any act ordered or 
done by any Judge or Judicial Officer in 
the execution of his office, or by any. person 
in pursuance of any’ judgment or order of 
any Gourtorany such J udge or Judicial 
Officer,” 

The applicants’ Advocate contends that . 
the Court intended totakea bond for-res- 
toration of the amount which Tewari wanted 
to withdraw but that the bailiff tooka wrong 
bond for appearance of Tewari and that 
consequently the act of the bailiff.in paying 
out the amount to Tewari on a wrong bond 
could not be treated as an act done in pur- 
suance of the order of the Court. In his 
opinion unless an actis done in strict com- 
pliance with an order’ the act cannot be 
considered to be one done in pursuance 
thereof, We are urable to- accept this 
argument, So long as the act is done 

“under or by virtue of” the order it is done 
in pursuance thereof. These words “under 
or by virtue of” are used ‘ejusdem Egeneris ` 
“with the words “in pursuance of" in Stroud’s. 
Judical Dictionary as well asin Max- 
welis Interpretation of Statutes. In the 
New Oxford Dictionary the chief current 
sense of “pursuance” is given as „prosecution, 
following out, carrying out.” The act 
complained of in the present case was not 
an ind ependent act of the bailiff. It was 
-done in his capacity as bailiff, and under 
or by virtue of the order of the ‘Court. -The | 
‘Legislature does not intend Small Cause 
Oourts, where procedure is summary, to 
try suits involving complicated questions 
of law, and ‘so it has excluded many suits . 
involving such questions from the jurisdic- 
tion of Small Cause Courts. The present ` 
suit involvés complicated questions. of 
law,-2. ga (1). Whether the bailiif could claim 
‘protection under the J udicial Officers Pro- 
tection Act (XVIII of 1850) and (2) whether 
the Secretary of State can be held liable 
for the neglect of the bailiff. We have no 
doubt that the present suit falls under ‘cl. 
(c),s. 14, Rangoon Small Couse Courts Act 
and that it has been decided without juris- 
diction. We confirm the dismissal of the 
suit but’ on different grounds and dismiss 
‘the present spplication for révision, with 
costs, 

A, Revision dismissed, 


x 
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LAHORE HIGH COURT. 

MISOELÉANEOUS First O1IVIL APPEAL No. 120 
oF 1929, a 

March 11,1929. °- Te 

Present :—-Mr. J ustice J al Lal. a 
GANESH DAS AND OTHERS- DEBTORS- 

APPELLANTS 
` wersus 


~~ ~ 


| KHILANDARAM AND ANOTHER— OREDITORS í 


— RESPONDENTS. - 
Provincial Insolvency Act (V of 1920), ss. 9, 13, 19, 
22, 24, 75—Insolvency petition. by creditors-—Order 
‘requiring debtor to file inventory ‘of property and list 


of. debts, propriety of—Creditors' duty to establish ` 


their right to present petition—Practice—Petition 
for sanction to appeal filed with memorandum of 
appeal— Implied sanction. 


Where the creditors ofa person apply to adjudicate 
him as an insolvent it is unfair to order the debtor in 
-any case to file inventory of his property and list: of 
debts due from him to others, without the petitioning 


creditors having first established their right to present | 


the petition, as it may lead to thefailure of the business 
of an otherwise solvent person by being forced to dis- 
close his property and his creditors and the debts due 
to them on-the petition ofa person who is not really 
his creditor but is inimically disposed towards him 


< and has presented a false petition. In the absence of 
circumstances justifying such an order the Court- 
should proceed under s. 24, Provincial Insolvency’ 


Act, by calling on the petitioning creditors.to establish 


their right to present a petition before taking’ any. 


other action against the debtor. [p. 754, col. 2 } 
Where a petition praying for grant of permission 


under s. 75 ofthe Provincial Insolvency Act is filed ` 


with the memorandum of appeal, and the Motion 


Bench admits the appeal, it must be assumed that, 


the petition for grant of permission has been accepted, 
_[p. 753, col. 2. 


Miscellaneous first appeal against an 
order of the District Judge, Mianwali, dated 
the 12th December, 1928, 

Mr. M. L. Batra: for the Appellants. = 

Mr. Nanak Chand, for the Respondents... 

J UDGMENT.—The respondents claim- 
ingto be the creditora of the appellants 
presented a petition of insolvency against 
The learned District Judge 
directed the debtors “to file inventories of 


their property and lists of debts, due from 


them by 3rd January and further. directed 
that within two days of that date the credi- 
‘tors shall put in process-fee ‘and notices 
shall then issue to the other creditors for 
next 3rd J anuary, 1929, when the case shall 
come up.” 
This order. was passéd - in spite of the 
‘protest by the alleged insolvents that the 


' - petitioners were.not their creditors and con-: 
sequently not entitled to present the peti- 
tion: The debtors claimed that thé peti- 


tioners- shopld be. first made to establish 


‘their right to.presant the petition before. 
they, the alleged insolvents, be called upon: 
to file inventories of their property and- 
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liste? "of debts due from’ ‘them to others. This 
course had been ‘suggested by the petitioners 
who claimed that before an enquiry be 


Made as to their right to present the peti- 


tion notice should issue to the other credi- 
tors of the alleged insolvents and ‘then evi- 
dence should be taken on all-the matters on 
which the parties may be at issue. The 
learned District Judge disallowed the ob- 
jection of the alleged’ debtors and directed 
them to file the lists as already stated. This 
is:an appeal against that order. 


A preliminary objection is raised o 
behalf of the respondents that- no permis; 
sion to file theappeal unders, 75, Provincia 
Insolvency Act, having been obtained b 
the appellants this appeal is not compe 
A reference to the record, however, 
shows that along with the memorandum of! 
appeal the appellants ‘presented a petition 
under s. 75 praying that “they may bs 
granted permission to appeal against the 
order of the District Judge.” 

This petition was presumably before the 
icamned: J udges who admitted the appeal. 
The appellants’ Counsel states before me 
that -he invited the attention of the learned 
Judges to the petition and they admitted 
the appeal, intimating that such admission 
implied grant of permission. ‘In my opin- 
ion in a case like this when. a prayer is 
made: for grant of. permission and the 


_ Motion Bench admits the appeal, it must be 


assumed that the petition for permission 
has-been granted, I overrule the prelimin- 
ary objection. - 


On the merits reliance is placed by the 
respondents’ Ooùnsel on s. 19, Provincial in- 
solvency Act, whieh provides that where an 
insolvency petition is admitted, the Oourt 
shall make an order fixing a date for its-~_ 
hearing and shall direct that a notice be 
given tothe creditors in the manner pre- 
scribed; and that where the debtor is not 
the petitioner, notice of the order shall be . 
served on him in the manner provided for 
the servica of summons. This section 
should, however, be read along with s. 13 
which provides what the contents of an-in- 
solvency petition should be. Sub-section (2) - 


of the section deals with insolvency peti- 


tions presented by creditors and provides ` 
that. the particulars regarding the debtors 


spacified i in'cl, (b), subs. (1) shall beset 


forth in the petition and the act of 
insolvency committed by the. debtor 
with the ‘date ‘of its commission and 
also - the’ amount and particulars of the 
pecuniary claim of the petitioners against 


> 


œ 


~ 
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such debtor. Clause. (b), sub-e, (1) concerns 
with the place where the debtor ordinarily 
resides or carries on business or personally 
works for gain, and if he has been arrested 
or imprisoned, the place where he is in 
aay ore thus be observed thatin an 
insolvency petition by the creditor all 
that need be stated is the place where 


insolvent resides or carries on business , 


or personally works for gain or the ‘place 
where he is in custody, and the act of 
insolvency committed by him with the date 

fits commission and the amount and the 

articulars of the pecuniary claim of the 
petitioning creditors. Sections l3and 19 read 
together would, therefore,show that-sub-s.(2) 


of s.l» which provides that the notice of- 


the order fixing a date forhearing the peti- 
tion shall be given to creditors, primarily 
applies to cases where the debtor is-the peti- 


tioner, because the procedure as laid down 


by s. 18 of the Act forthe admission of anin- 
solvency petition is the same as laid downin 
the Civil Procedure Oode, 1908, with respect 
+o the-admission of plaints. In other words, 
-glictthat the Court has to see is whether the 
petition isin order and contains all the 
particulars required by law. 
I have already stated that in the case of a 
petition -by & creditor it is not necessary to 
mention the names of theother creditors, 
Tt was not, therefore, necessary for the learn- 
ed District Judge to ascertain the names 
and addresses of and the amount of debts 
due tothe other creditors of the. alleged 
insolvents witha view to issue a notice 
-under 8.19. At the same time it must he 
conceded that s. 22, Provincial Insolvency 
Act, empowers the Court toeall upon a 
debtor to give “such inventories of his 
opert 
= debtors and of the debta due to and 
from them respectively as it may require.” 
This section, therefore, appears to be of 
general application irrespective - of the 
consideration whether the creditor or the 
debtor is the petitioner. 
ae is, however, possible to urge that the 
words “and shallatany time thereafter’ 
that is, after making an order admitting 
‘the petition, which precede the words 
“give such inventories of his property etc.’, 


-really imply that an order relating to such ~ 


‘snventories can be passed only after the 
petitioning creditor has established his 
Tight to presenta petition, because ss. 19 
‘and 24 read together, would show that 
after making an order fixing a date for 
the hearing of the petition the Court has 
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and such lists of his creditors. 
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“under s. 24 to require proof of the creditors 
title to present the petition on the date so` 
fixed and, therefore, in such a case an 
order under s. 22 can be passed only after 


‘the procedure -provided-in s. 24 has 


been . followed. S o 
Whether this contention is correct or 
not, lam certain that in.the present case 
no circumstances have been established 
justifying the action of the learned District . 
Judge to pass the order. complained 
against. It is- obviously unfair to take 
such action-in every case as it may some- ` 
time lead to the failure of the business 
of an. otherwise solvent person by his 
being forced to disclose his property and 
his creditors and the debts due to them on 
the petition of a person who isnot really - 
his. creditor but is inimically disposed - 
towards him and has presented a false peti- ` 
tion of insolvency against him in order ‘to 
injure him. In the present case, therefore, it 
was necesssary for the Court to proceed under 
s. 24 by calling upon the petitioning credi- 
tors .to establish their rights as defined in 
8. 9, Provincial Insolvency Act, to present 
a petition before taking any other. action 
against the debtors. I -accept this appeal, 
set aside the order complained against 
passed by the learned District Judge and 
return the case to him with direction to 
proceed with the insolvency petition: in ac- 
cordance with law with due regard. to the 
observations mentioned above. The res- 


'pondents shall pay the costs of the peti- 


tioners in this Court. 


R. I, Order. set aside, 


LAHORE HIGH COURT. 

Sroonp CIVIL ArreaL No. 2397 or 1928, 
4 February 26, 1929. - 

Present:—Mr. Justice Addison. 

RASILA AND ANOTHER— DEFENDANTS 
—~ APPELLANTS ii 
g . VETSUS 
HAVELI RAM—P.uatnTiIrF AND OTRERS—~ 
DEFENDANTS—REsPONDENTS. 


- Registration Act (XVI of{1908), 33. 48, 50—Subsequent 


deed. and prior unregistered deed, priority between— 
Notice of prior transaction to subsequent transferee, 
effect of —Date of notice—Burden of proving notice— 
Principal and agent—Notice to agent, effect of. 

A subsequent deed will not prevail *over a prior _ 
unregistered, deed or a prior oral transaction if 
the subsequent transferee had notice of the prior 
transaction, Itis not necessary that the subsequent 


= 
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xecution of the deed in his favour; if ‘is 
enough if he has notice before registration of the 
deed and payment of consideration money, But the 
burden lies on the person claiming under the'prior 


unregistered document or oral transfer to prove. 


that the subséquent transferee had notice of the 
prior transaction. [p. 799, col. 2; p. 756, col. er 

Peerkha Lal Kha v, Bapu Kashiba Mali (D), “akira 
& kamji v Jaswantraj Doalatraj oalatram 
Marwadi (3jand Khiali Ram v. Himmata (8), relied on? 

Himatlal Motilal v., Vasudeo Ganesh (2), Hardit 
Singh v. Behari Lal (4), Ramakrishna Mudali v. Official 
Assignee of Madras (5), Hamid Husain v. Bishan 
Surup (6) and Hem Chandra v. Amiyabala (7), distin- 
guished. i 

Notice to the agent is notice to the principal 
whether it has been communicated to him or not 
except where there has been fraud ‘on the part of 
the agent. [p. 756, col. 2.) j l 


Second appeal irom a decree of the 


District Judge, Sialkot,-dated the12th July, 
1928, reversing that of the Senior Sub- 
udge, Sialkot, dated the 20th December, 


Mr. Sundar Dass, forthe Appellants.—- 
.. ‘Mr. Fakir Chand, for the Respondents. 
. JUDGMENT.—On the 19th January, 
1925, defendant No. 1, Kirpa Ram, had an 
oral mortgage transaction over cértain land 
of his in favour of Haveli Ram, plaintiff, for 
aj consideration of Rs, 2,600 entered.in the 
village patwari's diary with a view to the 
transaction being recorded after the usual 
mutation proceedings in the revenue papers 
of: the village. 
defendant No. 1, on the 17th February, 1925, 
made an application to the Revenue 
‘Authorities ‘to the effect that this oral 
mortgage transaction in fayour of Haveli 
Ram should not be sanctioned by mutation 
and on the same day he registered a sale- 
deed for the same land in favour of his 
reversioners, Rasila and Ghoni, defendants 
Nos, 2 and 3, the alleged consideration for 
which was only Rs. 1,510 while the mortgage 
of the land in favour of the plaintiff was tor 


Rs. 2,600. This sale-deed was not registered- 


at the Tahsil headquarters at Narowal where 
it should ordinarily have been registered 
but at the District headquarters, namely, 
The plaintiff became aware in 
. some way of the intention of Kirpa Ram 


~-  gnd rushed after him and the two vendees 
_ to Sialkot where he objected before the 


Registrar to the registration of the deed on 
the ground.of his prior mortgage. Ghoni, 
one of the vendees, however,did not appear 
before the Registrar but Rasila.did and it is 
admitted that he got notice before the deed 
was registered and before the sum of Rs, .80 
was paid before the Registrar. The plaint- 
iff sued the defendants for possession of the 
mortgaged land, ‘The trial Court dismissed 


- ff 
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transferee should have notice: at ‘the time of the 


Thereafter Kirpa Ram, 
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the suit on the ground that it had not been 
established that one of the vendees, Ghoni, 
had notice before registration. On appeal 
the learned District Judge held that Rasila 


‘and: Ghoni had.notice before registration 
‘and before the sum of Rs 80 was paid, as 


Rasila was obviously acting as an agent for 
Ghoni and notice tothe agent was notice 
to the principal, unless the agent acted 
fraudulently. He accordingly accepted the 
appeal and decreed the plaintiff's suit. | 
Against this decision this second appeal 
has been preferred. . : 

Neither Gourt- has held that Ghoni had 
direct notice from the mortgagee but the 
fact: that the sale-deed wasregistered at. 
Sialkot instead of at Nárowal is, I think, 
sufficient to fix both vendees with direct 
notice, There was no other reason to take the 
sale-deedto'Sialkot except to itry tə conceal 
the sale from the prior ‘mortgagee. The 
sale-deed was in favour oftwo reversionera 
in whose interest it was to get priority over 
the oral mortgage, Under 8, 48 of ‘the 
Registration Act allduly registered docu- 
ments shall take effect against any oral 
agreement or declaration relating to pro- 
perty unless where the agreement or. decla- 
ration has been accompanied or followed by 
delivery of possession. In spiteofthe explicit 
wording of this section it has-for long been 
held.that a subsequent registered deed will 


‘fot prevail over 4 prior unregistered deed 


ora prior oral transaction if the sub- 
sequent transferee had notice of the prior 
transaction. As stated by Rustomji in 
his Law of Registration, 2nd Edition, 
pages 468 to 474, the onus lies on the 
person claiming under an unregistered 
document or under an oral ‘transfer to 
establish the facts necessary to exclude 
the operation of s. 50ors. 48. This was 
clearly laiddown by the Bonibay High 
Court in Peerkha Lalkha v. Bapu. Kashiba 
Mali (1) where it was stated that where a 


-prior purchaser seeks to dispossess a sub- 


sequent purchaser the onus is on him to 
prove that the latter had notice of the 
prior transaction. In that case Himatlal 
Motilal v. Vasudeo Ganesh (2) was disg- 
tinguished, and it was said that it. depend- 
ed upon itsewn facts. The Court of the 
Nagpur Judicial Oommissioner took the 


game view in Fakira & Ramji v, Jaswant- 


raj Doalatraj Doalatram Marwadi (3) whera 
it is stated that the onus lies on the 


(1) 73 Inds Cas. 231; 25 Bom, L. R.375; A, LR 
1923 Bom. 410 i 


`. (2) 16 Ind, Cas, 680; 14 Bom, L, R, 684; 36-B,446, 
7 {8)42 Ind, Qas, 393, - 
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person claiming under an unregistered 
document to establish the facts necessary 
to exclude the operation of s.50 of the 
Registration Act. The Punjab Chief Court 
authority Hardit Singh v. Behari Lal. (4) 
18 not decisive of the question of onus 
but it was held there that the subsequent 
purchaser of the equity of redemption 
of a mortgage under a registered- deed 
having notice of the prior oral sale of 
the same property acquired no title and 
bad no right to redeem the mortgage. 


Ramakrishna Mudali v, Official Assignee - 


of Madras (5) a decision by a Judge in 
Ohambers ofthis Court, was relied upon 
on behelf of the respondents, But that 
was a decision under s. 27 (b). of the 
Specific Relief Act. The suit was for 
the specific performance of a contract for 
the sale of immoveable property and it 
was held that it wasnot for the plaintiff 
to show that the subsequent transferee 
had notice of the contract but that it 
was for the latter to make out that ‘he 
was abona fide transferee for value 
and had no notice of the contract in 
plaintiffs favour, this following from s. 27 
(b) of the Specific Relief Act. In this 
decision Hamid Husain v. Bishan Sarup (t) 
which was also a decision in a suit of the 
same kind was followed. The last two autho- 
rities, however, are'distioguishable,asthey are 
authorities under the Specific Relief Act 


and not on all fours with the present case. 
Hem Chandra- v. Amiyabal (7) is a deci- 


sion similar to the last two. 

It was, therefore, for the plaintiff to 
establish notice and it is not denied that 
he gave actual -notice to Rasila, before the 
deed was registered and payment made 
= before the Registrar. 
necessary to mention the alleged con- 
sideration for the sale-deed in: favour 
of the -two’ reversioners. According. to 
-the deed Rs, 670 were left in trust with 
the vendees to redeem a prior mort- 
gage and to payoff a decree-holder while 
it was stated that Rs. 750 had already been 
taken from the vendees within the previous 
year by-the vendor. This left only the 
sum of Rs. 80tobe paid. The other two 


s(t 29 Ind. Cas. 305; 104 P. W. R. 1915; 9 P. L. È. 
1 | : 


` (5) 69 Ind, Cas. 407; 16 L. W.133; (1922) M. W. N. 
447; 31 M. L. T. 295; 43 M.-L. J. £66; A. I. R. 1922 
Mad. 390; 44 M. 774. -> - K 

(6346 Ind. Cas. 659; 137 P, W. R. 1918. 


- 
1 


(7) 84 Ind, Cas, 693; 52 O.f121;40 O.L. J, 184; A, ` 


J. R.1925 Cal. 61, 
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by the vendor. 


different. 


At this stage itis 
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sums had not to be paid, As regards them 
there was only an acknowledgment of the 
receipt in the previous year of Rs. 750 
while Rs. 670 were left in trust and nottaken 
Before the sum of Rs. 80 
which alone had tobe paid, was paid before 
the Registrar Rasila who was present before 
the Registrar, was given actual notice of the 
prior mortgage. According to Khialt kam 
v. Himmata (8) such notice was given in 
time so far as Rasila was concerned at any 
rate, In this Allahabad case the purchaser 
had no-notice of the mortgage before the 
said deed in his favour was executed but 
he received notice before the deed was 
registered. It was held that the mortgage 
was binding on the purchaser. The 
English rule appears to be somewhat 
It appears to be that notice 
acquired after payment is immaterial, see 
foot-note (c) at the bottom of page 34 of 
Vol. 24 of Halsbury’s Laws of England and 
page 335 at the bottom of the first para- 
graph of Vol. 21 of the same work. As in 
the present case only Rs, 80 had tobe paid 
and notice : was given to Rasila before it 
was paid or the deed registered, both accord- 
ing to the Allahabad decision and the 
English Law, Rasils,in any case,is fixed with 
knowledge of the prior mortgage in favour 
of the plaintiff. 

I also agree with the learned -Distric 
Judge that notice to Rasila was sufficient. 
Rasila’ was obviously theagent of Ghoni 
for the purpose of completing the sale and 
paying the sum of Rs. 80 at the time of 
registration. According to MHalsbury's 
Laws of England, Vol, 13, page 84, notice 
to an agent is sufficient. Where there 
are co-vendees who stand principal and 


agent as notice to one is notice 
to another, Such notice is imputed 
to` the principal and fixes him 


‘with knowledge whether it is communicated 
to him or not though an exception is 
admitted:to this rule where there has been 
a fraud: on the part of the agent. In the 
present case there was no fraud by the 
agent against his co-vendee though appar- 
ently there was onthe part of both vendees 
an attempt to defeat the rights of the prior 
mortgagee, : 

: For the reasons given I have no hesita- 
tion in holding in agreement with the lower 
Appellate Court that both vendees pur- 
chased the land with notice of the previous 
mortgage infavour of the plaintiff. I, there- 
fore, dismiss the appeal with costs. 

R. I. Appeal dismissed, 

(8) 30 A. 238; 5 A.L. J. 607; Ac W. N, 1908, 09, - 
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LAHORE HIGH COURT. 
SEOOND O1vit APPBAL No. 1297 or 1925. 
May 30, 1929, 
Present:—Mr. Justice Fforde and 
‘ Mr. Justice Bhide.. ; 
PIR MOHAMMAD YAQUB AND ANOTHBR— 
: PLAINTIFFS — APPELLANTS l 
VETEUS SUP 
Seth BISHAN SARUP AND OTHERS— 
DEFENDANTS — RESPONDENTS. 
Benami sale—Burden of proof—-Requisite proof. - 
Where a party pleads thata sale is a benami one 
and that he himself is the real purchaser, the burden 
of proving it lies on him and to discharge that 
burden, it is necessary for him among other matters 
i show that the purchase money was supplied by 
1ni. 
- Second appeal from a decree of the District 
Judge, Dalhi, dated the 4th April, 1925, 
modifying that of the Sub-Judge, Third 
Olass, Gurgaon, dated the 23rd April, 1924, 
‘Messrs. Moti Sagar and Bishan Narain, 
for the Appellants. 
Messrs. Shamair Chand and Fakir Chand, 
for the Respondents, © ° 


JUDGMENT. |. 
Fforde; J.—The facts out of which this 
second appeal has arisen are shortly 
these:— 
On the oth of January, 1914, one Ibrahim 
sold the property which is the subject- 
matter of the present litigation to Musam- 
mat Asghari Begum, Musammat Asghari 
Begum went into possession of the property 
and remained in possession uutil the 28th 
November, 1919, when she sold it to 
Sarfaraz Khan by means of a sale-deed 
bearing that date. On the 12th of Dece- 
mber, 19i19,Sarfaraz Khan sold this property 
to Bishan Sarup and his sons also by a sale- 
deed. The present suitis brought by the 
vwendees on the deed of the 12th December, 
1919, for possession of the property. 
The objection ofthe defendants is that the 
sale to Musammat Asghari Begum was a 
benam+ transaction, the actual vendees being 
not Musammat Asghari Begum but her 
husband Aftab Ali and her husband's sister 
Musammat Shahjahan Begum. A definite 
| issue on the question of benami was not 
framed, but we are satisfied that issue No 1 
is sufficienf to raise that question. _There 
was no further issue as to whether in the 
eventof the sale to Musammat Asghari Begum 
being held to be benami, the purchasers 
ware bona fide purchasera for value without 
notice. In, point of fact that issue was not 
raised on the pleadings of the parties, 
The sole question which is tobe determin- 
ed in this second appeal is whether or not 
the sale to Musammat Asghari Begum 
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was a benami transaction, The learned 
District Judge has held that it was not, ana 
Mr. Moti Sagar who appears for the appel- 
lants challenges this finding on the ground 


. that certain documents relied upon by the 


learned District Judge were not proved or 
tendered in evidence. These are documents 
marked D/6 and D/8 and. are - documents of 
title which were produced in some previous 
litigation. On examining the records we 
find that these do not appear to have been 
proved in the present litigation. In my judg- 
ment, however, the remainingjfindings of the 
learned District Judge, which are based on 
appropriate evidence, sufficiently establish 
that the sale to Musammat Asghari Begum . 
was not a benami transaction. It was upon 
the defendant to show that it was a sale of 
this kind, and to succeed in this, it would 
be necessary for him, among other matters, 
to show that the purchase money was 
supplied by him. This he has failed to 
do, andMusammat Shahjahan Begum, who it 
is alleged was a co-purchaser with him, was 
not put into the witness-box. - The learned 
District Judge has found that there was no 
evidence of any value whatsoever that the 
money for the purchase of the property 
from Ibrahim was supplied by Aftab Ali 
and Musammat Shahjahan Begum. ‘The 
learned District Judge has also found, on 
appropriate evidence, that the property was 
in possession of Musammat Asghari Begum 
after the purchase described. According 
to the learned District Judge.it remained 
in her possession for a period of over five 
years, 

On these findings of fact the léarned 
District Judge came to the conclusion, and 
in my judgment, rightly came to that 
conclusion that the defendants hava failed 
to show that Musammat Asghari Begum had 
purchased the property in trust.for Aftab - 
Ali and Musammat Shahjahan Begum; in 


other words, the appellants have failed to 


prove that the transaction was a benami 
one. The learned District Judge, was, 
therefore,right in holding that the suit 
should have been decreed in full. 

Being in agreement with’ the conclusion 
of the learned District Judge I would 


. dismiss this appeal with costs.’ 


Bhide, J.—I agree: 
Rl ` Appeal dismissed. 
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“>. LAHORE HIGH COURT. 
SROOND CIVIL APPRBAL No, 1958 or 1928, 
April 23, 1929. 
Present :—Mr. Justice Jai Lal. 
FADAYAT AND ANOTHER-—PLAINTIRES 
APPELLANTS ; 
versus 


ALAF DIN ano orazss—DsranDants 
~~ RESPONDENTA, E 


power to gift ancestral property ‘on account of 


` special tie with donee—Kahuts of Jhelum District. 


_- Tt ig a well-recognised rule of Customary Law- 
that even among the tribes where the right of a. 


sonless proprietor to alienate ancestral immoveable 
property is restricted, alienations in favour of 


l .. relations between whom and the, alienor there is 
- pome special tie, as by .their having been brought 


up by him or by their being associated with him 


. or by their assisting him in cultivation or render- 
. ing him services in the management of the land 


when he was himself incapable of doing so, sre very 
generally recognised. a 
Second appeal from a decree of the 


District Judge, Jhelum, dated the 5th May, 


1928, affirming that of the Senior Subordi- 
nate Judge, Jhelum, dated the l0th. Febru- 


ary, 1928. 
Mr. R. C. Manchanda, for. the Appel- 


lants, i f 
Mr. Nanak Chand, for the Respondents, 


: JUDGMENT.—Mahmud, a sonleas 


; proprietor and a Kahut of the Jhelum Dis- 


trict, bequeathed the whole. of his property 
moveable and immoveable by means ofa 
registered will to his nephew, Ajaib Din. 
Tt has been found that some of the im- 
moveable property is ancestral, the rest 
being, self-acquired. After his death the 
otber nephews of Mahmud instituted the 
suit out of whieh this appeal has arisen to 


“get asidethe will on the ground that the 


same was invalid as against them with © 
_ regard to the ancestral property. The Dis- 


'- trict Judge, agreeing with the. trial Oourt, 


has ‘upheld sthe bequest of the ancestral 
immoveable property on thé ground that it 
has been established that ,among the part- 
ies to toe litigation a sonless proprietor 
is entitled to make a gift and to bequeath 
ancestral immoveable property to one of the 
heirs. Some oral evidence was ‘given by 
both partiesin support of their respective 


contentions, but the learned Judge has. 


not placed much reliance on it; His con- 
elusion, ig: based mostly on the analogy 
drawn from: cases decided by the Ohief 
Gourt of the Punjab and by this Oourt. 
None of the cases, however, is exactly in 


"point. ‘They mostly relate to the com- 


petency of a sonless proprietor to make 


a gift of ancestral property to his daughter, 


HADAYAT V, ADAF DIN. 
- It does appear that sonless proprietors be- 


- 
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longing to this tribe enjoy the power to 
make gifts in favour of their daugh- 
ters. i 5 

~ In the present case the learned District 
Judge has found that Ajaib Din “not only 
lived with Mahmud but fed him and tilled - 
his lands for him.” In other words, he has 


- found that Ajaib Din was. brought up by 


Mahmud and also rendered service to him. 
This appeal has come up to this Oourt on 
a certificate granted by the District Judge 
and the question propounded is- whether a 
sonless proprietor of District Jhelum and 
Kahut by castecan will his ancestral pro~ 
perty in favour of one nephew in the pre- 
sence of other nephews,” es Mb 

It appears to me that this question does 


‘not really arise in the form in which it is 


propounded in the present case. The most 
important matter that has to _be-borne-in 
mind is the special-connection between the 
deceased Mahmud and Ajaib Din, It is a 
well-recognised rule of the Oustomary Law - 
that even among. the tribes where. the right 
of a sonless proprietor to alienate ancestral 
immoveable property is restricted ‘‘aliena-. 
tions in favour of relations between whom 
and the alienor there is some special tie, 
as by their having been brought up by him 


or by their being associated with him or by 


their assisting him in cultivation or render- 
ing him services in the management of the 
land, when he was himself incapable 
of doing :so, are very generally recognis- 


_ed and thus a sonless proprietor of Kahut 


caste in Jhelum District is entitled to will 
away his ancestral property in favour ofa 
nephew who was brought up by him and 
who fed him and tilled his lands for him.” 
This being so, the question is not merely 
whether there is a custom among the Kahuts 
of the Jhelum District whereby a sonless 
proprietor is entitled to bequeath by means 
of a will his ancestral property in favour of 
one nephew in'presence of the other nephews, 
but the special connection of the nephew’ 
in whose favour the bequest has “been 
made is also a very important factor in 
deciding the case. 
so far as the riwaj-i-am of the district 
is concerned it is not materially helpful in 
the present. occasion. ‘Answer to question - 
No. 81, which was relied upon atthe bar 
merely relates to the power of sonless pro-. 
prietors to make gifts and the answer is 
that the ancestral property cannot be gifted 
without the consent of the collaterals. At 
the same we have got decided cases in this 
Court where the power of a sonless.-pro- 


` 
+ 


we 
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prietor to.make a gift fof ancestral property 
to daughters without such consent is re - 
cognised. Reference may in this connec- 
tion be made toa judgment of this Court 
reported as Muhammad ‘Khai v., 
Kesran (1). I -fully recognise that in 
matters like the present-it is not possible 
to hold that a particular custom must be 
deemed to have been established merely 
because an analogou3 custom has been 
proved to exist, but the matter has an 
important béaring on the question. More- 
over, if the answer to question No. 81 of 
the riwaj-i-am has any bearing on the- 
present case its value is very much reduced 


in view of the opinion expressed by this . 


Court with regard to the power of sonless 
proprietors to make gifts of immoveable 
ancestral property in favour of daugh- 
ters. . 
~ After a careful consideration of all the 
circumstances of the case and in view of the 
fact that Ajaib Din was brought up by Mah- 
mud, “fed him and tilled his lands for him” 
I am inclined to agree with the, conclusion 
of the learned District Judge that the be- 
quest in this case cannot be assailed under 
the Customary Law. T ; 

The consequence is that I dismiss this 
appeal, but in view of the peculiar circum- 
stances of the case I leave the parties to bear 
their own costs throughout, k 

R. L. | 

(1) 62 Ind. Oas. 841; 2 Lah, 170; 3 Lah. L. J. 475, 





‘ LAHORE HIGH COURT. | 
Szconp Orvit APeBAL No. 2470 oF 1924, 
May 7, 1929. f | 
Present:—Mr, Justice Zafar Ali and 
l Mr. Justice Jai Lal. 
RAGHU NATH RAI ANDANOrIHER-— 
DEFENDANT3—- APPBLLANTS i 
. VETUS ; - 

-` RADHA KISHAN PANNA LAL 
AND ANOTHER— PLAINTIFF AND DBEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), OXXII, r. 3 
.—Limitation Act (IX of 1908), Sch. I, Art. 176 -Death 
of plaintiff—Legal representatives living in: distant 
province—Application for setting aside abatement-- 
Extension of time—Negotiable Instruments Act (XXVI 
of 1881), s. 82 (c)—Payment to endorsee's agent—- 


Discharge. ; 

There is a good cause for extending the ordinary 
period of limitation for filing an application to set 
aside an abatement if the legal. representatives of 
- the decease? plaintif can show that they were 
residiag and carrying on their business in distant 


province and had noknowledge ofthe plaintiff's death. -hundi drawn by the appellants in favour ` 


Payment. made to the -endorsee’s agent and 
received by the latter as such is a good, discharge: 
of a hundi, “ : 


| ‘RAGHU NATH V. RADHA RISHAN, ` 


i Appeal dismissed, - - 
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- , Sacond appeal against a decree of the Dis =“ 
trict Judge, Amritsar, dated the 17th July, - 


1924, -> 
Messrs. Anant Ram Khosla and Norman 
Edmunds, for the Appellants. 
Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 


. JUDG MENT.—This is the defendants. 
‘appeal against a decree for money passed 


against them, 
A. preliminary objection is taken on 


behalf of the respondents that the appeal: 


had abated under the following circum- 
stances:— i 


Panna Lal, the sole proprietor of the 
plaintiff firm, died on the 2ist February, 
1927, and no application was made to 
implead his legal representative till the 
9th Hebruary, 1928. The legal repre- 


sentative so impleaded was one xam Rakha’ 


who also died on 7th September, 1928, and 
an application to bring on. the record 
his legal representatives was made 
on llth January, 1929. Both these 
applications ‘are clearly barred by time, 
But affidavits have been filed by the ap- 
pellants from which it appears that they 
reside and carry on business in Ara in the 
province of Bihar and in some places in 
Bengal. They do not reside in Amritsar 
where the plaintiff had his business and 
actually resided at the time of his death. 
Nor have they any agent in Amritsar. It 
is alleged that they visit Amritsar once a 
year to purchase horses and consequently 
that they had no knowledge of the death 


` ‘either of Panna Jal or of Ram Rakha. 


They, however, “presented the applications 
mentioned above soon after obtaining 
knowledge of the death of Panna Lal and 
Ram Rekha respectively. We are of opi- 
nion that, under the circumstances, they 
have shown a good cause why the ordinary 
period of limitation for filing an application 
to set. aside an abatement should be ex- 
tended. We extend the period accordingly 
and hold that the appeal has not abated. 


The suit was for recovery7of money on 
the basis of two hundis passed by the ap- 
pellants ‘Raghunath Rai and Balab Rai. 
The hundis were executed on llth April, 
192], and 20th April, 1921, and were for 
Rs. 1,500 each and were payable on 7th 
Dacember, 1921, and17th October, 1921 ,respec- 
tively. It also appears that there was another 


of Ramu Mal for Rs. 2,000 which was pay. 
able on 2nd Noyember, 1921. Itis admit. 


760 
_ ted that the amount due on that hundi has 

been paid to the plaintiff. 

The plaintiff claims to be an endorsee of 
the two hundis in suit from Ramu Mal 
by a written endorsement which is not 
_ dated but is alleged to have been made on 
12th August, 1921. The defendants’ plea is 
that they have paid the amount due on 
. these hundisto Ramu Mal without know- 
ledge that the hundis. had been endorsed 
by him tothe plaintiff. The Courts below 
have found that the amount due on the 
hundis has been paid by the defendants to 
Ramu Mal and the first Ceurt passed a 
decree against the heirs of Ramu Mal only, 
he having died in.the meantime; but the 


District Judge on appeal passed a decree ~ 


also against the present appellants, the 
original drawers of the hundis, ` 

The trial Court dismissed the suit against 
the appellant principally on the ground 
that from the correspondence placed on 
the record by the plaintiff it ,appeared that 
Ramu Mal acted as an agent of the plain- 
tiff in receiving the amount due on the two 
hundis in suit. The learned District Judge 
did not agree, with this conclusion on the 
ground which, in our opinion, was based on 
a misapprehension, thatthe fact that Remu 
Mal was authorized by the plaintiff to 
recover the money due on the hundi for 
Rs. 2,000 does not prove that‘he was also 
authorized to receive the amount due on 
the hundisin suit. This conclusion of the 
learned District Judge, as we have re- 
marked, ¿is based on a misapprehension. 
because there are alarge number of docu- 
ments placed on the record by sthe plaintiff 
himself from which it appears that Ramu 
Mal had been authorised by the plaintiff, 
and was sent to Calcutta for the purpose, 
to recover the amount due on all the three 
hundis from the defendants. This is ap- 


parent from the telegrams and post cards: 


‘ which were written by Ramu Mal from 
Calcutta to the plaintiff, telling him that 
the appellants were prepared to pay the 
money but they wanted their hundis back. 
He asked them to send the hundis to him 
on presentation wereof he would receive 
the money and send them to the plaintiff. 
These dccuments, it appears, were written 
in reply to certain letters which had been 
written by the plaintiff to Ramu Mal and 
which have not been produced, yet the 
subject matier of those letters appear 
from the replies that were sent by Ramu 
. Mal to the plaintiff end which are on tke 
record. We are of opinion that these 
letters and telegrams clearly establish that 
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Ramu Mal was sent by the plaintiff with 


| instructions to receive the money from the 


defendants and that Ramu Mal received 
the money in his capacity as an agent for 
the plaintiff from thé defendants. 

We consequently are of opinion that 
the view of the trial Court was correct and 
no decree could have been passed against 
the defendants in favour of the plaintiff 
under the circumstances. 

We accept this appeal, and, reversing 
the decree of the learned District Judge, 
restore that of the trial Court .with costs 
throughout againstthe appellants. 


RB, L. Appeal allowed, 


ioe 


LAHORE HIGH COURT. 

Szconp O:vin AppgaL No. 2353 or 1928, 

February 4, 1929. l 
Present: —Mr. Justice Addison; 
SOBHA RAM-—PLANTIFF—APPELLANT 
VETSUS 
WARYAM AND OTHERS — DEFENDANTS — 
RESPONDENTS. 

Abadi —Erection of kotha by one of proprietors— 
Suit for removal by another, maintainability of. 

The doctrine that a co-sharer occupying a portion 
of the joint land who has not denied the joint 
character ofthe property should be allowed to retain 
it until partition is applicable in the case of abadi 
land where it is not shown that the.vacant land in 
the abadi has ‘been reduced toa smallarea There- 
fore, a suit by one of the co-proprietors against 
another for removal of a kotha erected by -the 
latter in the abadi does not lie without proof of 
special damage to the plaintiff. 

-Case-law referred to.) 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 4th 
April, 1928, reversing that of the Sub- 
ordinate Judge, Fourth Class, Bhakkar, 
dated the 14th October, 1917. 

Mr. Guranditta Mal, for the Appellant. 

JUDGMENT.—The plaintiff, Sobha 
Ram, a Hindu, is one of the proprietors 
of village Mahni. The defendants: are 
mocht proprietors in the same village. 
Theysbuilt a kothain the abadi deh shortly 
before the plaintiff instituted his suit for 
an injunction to remove it. The trial 


“Oourt decreed his claim, though it appears 


that he is one of a large number of pro- 
prietors; but the learned District Judge 
in apy eal dismissed the suit. The plaintiff 
has preferred this second appeal. 

There was litigation between the parties 
in “1922 when the .defendants made re- 
pervoirs at this particular place in erder to 


t- wa 
E >or, ; . 
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dye hides. The plaintiff and hia brother 
sued them then for an injunction‘to restrain, 
them from doing this act and that suit was 
decreed. The walls of the present’ building 
were thus built in 1922; but after the iu- 
junction obtained ia that year, 
remained standing without anything élse 
being. built. ; 
made a house at the old site. Hence the 
elope suit forthe removal of the kotha 
uilt 


The learned District Judge has pointed 


out that two of the plaintiff's witnesses have’ 


admitted that every proprietor can build a 
kotha in-the abadi deh. In fact, the abadi 


deh is meant for, this purpose and:for other ` 


` common purposes of the village. Formerly, 
there was no trouble as regards this 
class of suits, as it was held that a suit, such 
as the present is, was not maintainable in 


the absence of proof that the erection of 


the walled enclosure had actually caused 
such material and substantial injury as 
could not be:remediedon & partition of the 
* joint land, vide Majju v. Teja Singh (1) 
and Lekhu v. Hanwanta (2). This ‘rule 
appears to have been doubted by Abdal 
Raoof, J., in Manji v. Ghulam Muhammad 
(3). He held that no individual propristor 
could appropriate to himself a portion of 
thecommon land and useitin sucha way 
“as to affect the rights of all the co-sharers 
at the time of partition, and thata suit lay 
without showing material and substantial 
injury. This decision ‘came 
Letters Patent Bench Manji v. Ghulam 
Muhammad (4). This Bench did not go as 


- far as Abdul Raoof, J., but it did hold that,- 


where a plot of abadi land was taken ex- 
clusive possession of by the defendants, two 
of the proprietors of the village, ‘who 


asserted their exclusive title and denied the - 


. title of the other proprietors, a suit for joint 
possession by other proprietors was com: 
petent. These 
“are special,-and the ruling left open the 
question whether the doctrine that a co- 
pharer occupying a portion of the joint 
- land; who has not denied the joint charac- 
ter of the property, should be allowed to 
retain it unti} partition is applicable to 
the peculiar circumstances of the abadi 
land, more especially when the vacant land 
has already 


ae 


(1) 44 Ind. Oas..841: 29 P.R. 1918; 114 P. W. R. 
1913; 118 P. L. R. 1918. 


(2) 48 Ind. ‘Cas. 418: 114 P, R. 1918; 176 P. A R. 
1918; 129 P. L. R, 1918. 


a 57 Ind. Oas, 207; 1 Lah: 249 
4) 61 Ind. Gas. 415; 2 Lah, 73; 3 Lah, b: 3.15, 
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The defendants have now. 


“village and for this reason 


before -a ` 


circumstances obviously ; 


‘ been. reduced to asmall area 
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barely sufficient for the common purposes of 
the village, Now, in the present case the 


village in question is in Bhakkar Tahsil of 
the Mianwali District where there is no 


overcrowding and in the present case there 
they | 


is no allegation that the abadi land has 
been reduced to a small area, As already - 
noted, the plaintiff's witnesses admit that a 
proprieter can build a house in the abadi 
land. There is no evidence whether the 
defendants proprietors have any other- 
house in. the village. It seems to me, 
therefore, that Manji v. Ghulam Muham- 
mad (4) is not, applicable to the present 
cage 
In Hayat Ali Shah v. Tej-ul-Nissa (5), a 

gil of a pieceof land had been made by one 
of the proprietors toa school, and it was held 
that the plaintiff could sus for an injunc- 
tion without proving spscial damage. 
Manji v. Ghulam Muhammad (4) would 
certainly apply to such a case. Similarly, 
the land in dispute in Rustam Khan v. 
Rahman (6) was part of the villaga pond, a 
partition of which would not have been 
allowed. Manjiv. Ghulam Muhammad (4), 
therefore, applied in that case also. In 
Pasawa Singh v. Amar Chand (T) the land 
encroached upon .had been specially 
reserved for the common purposes of the 
Manji v. 
Ghulam Muhammad. (4) was followed. In 
Kunj Lal v. Ramji Lal (8) the land 
encroached upon was:part of the goredeh, 
1. e part of the common land specially 
reserved.for the common purposes of the 
proprietors. Manji v. Ghulam. Muhammad 
(4), therefore, applied in that case, Bishna 
v. Sapuran ‘Sin gh (9) and Yusaf Ali M. 
Hakimji v. Muhammad Din (10) undoubted- 
ly appear, however, to go further and to lay 
down the same view as was broadly express- 
ed by Abdul Raoof, J., ian Manji v. Ghulam 


Muhammad (3). 


In my judgment the learned District 
Judge was correct in holding that the 
present suit should be ‘dismissed. No 


‘damage of any kind to the solitary plaintiff 


was proved, - Hə had been successful in 
restraining the same defendants from com- 
mitting a nuisance at this place but that 


; Eo ee Cas: 557; A. L R. 1923 Lah: 205; 20 P. 
V6) 71 Ind. Oas. 47; A. I. R. 1923 Lah. 289. 
7) A. I. R. 1923 Lah, 308. 
® 102 Ind. Cas, 9; A. 1. R. 1927 Lah; 416; 28 P. 


L. R. 217. 
(9) 84 Ind. Cas. 917; A. IR. 1925 ‘Lah, 287; “6 Lah. 


J; 
< A(0) 104 Ind. Oas: 563; A, L R. 1927 Lah, 718; 28 P. 
L R580. 2. AM 
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is no reason why he should be successful 
in preventing them from building a kotha 
there as they are proprietors in the village 
‘though not of the same-caste as heis. In 
the present case there is no proof that the 
vacant land of the abadi has been reduced 
. toa. small area. It is. not contended that 
the land is part of the goredeh or of.any 
‘other land specially reserved for the com- 
mon purposes of the village. 

In these circumstances I dismiss this 
appeal in the absence of the respondents 
who did not appear. gp: 

R. L, Appeal dismissed, 


ow 


LAHORE HIGH COURT. 
= OKIMINAL APPEAL No, 341 oF 1929. 
May 22, 1929. 
‘Present: —Mr. Justice Hilton. 
MAULA BAKHSH—Acowssp 
—-APPELLANT © 
- ' Versus 
HMPEROR—OPPOSITE Parry, 

. Penal Code (Act -XLV of 1860), 83. 21, 222—- 
Public servant’—-Jail warder, whether public servant -- 
Intentionally aiding prisoners toescape—“intentionally 
aiding,” definition of—Acts of prisoner amounting to 
preparation and not attempt, effect of. — 
_A Jail warder is a public servant within the 
meaning of s. 21 of the Penal Code. [p. 764, col. 2.) 

A person who does certain acts in order to 
facilitate the attempt of a prisoner to escape and 
thereby does facilitate an attempt to escape, is 
guilty of an offence under s. 222 of the Penal Code, and 
it makes no difference that the” acts proved on the 
part of the prisoner do notamountto an attempt to 
escape but constitute only a preparation to escape or 
that the attempt was in fact frustrated by other 


circumstances. [p. 765, col. 1 | 

(“Intentionally aiding” defined]. 

Oriminal appeal against an order of the 
Magistrate, First Olass, Lyallpur, dated the 
9nd March, 1929. a: 

Mr. Ram Chand Manchanda, for the Appel- 


lant. 
Mr, Mulk Raj Chhibbar, for the Orown. 


- JUDGMENT.--Maula Baksh appeals 
against his conviction unders. 222, Indian 
Penal Code, and sentence of five years’ rigo- 
rous imprisonment. The learned Magis- 
trate has found that Maula Bakhsh, when a 
- warder of the Lyallpur District Jail, who 

was legally bound to keep in confinement 
. Kehr Singh and Bhan Singh, two prisoners 

` under sentence of death, intentionally 


aided them in attempting to escape from 


theirconfinement in the Jail. 
About 7 or 8P. m., onthe night of 220d 


October, "1928, Rab Nawaz,’ P. We. a 


MAULA BAKHSH V, EMPEROR, 


~ adjacent to it, 
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warder of the Lyallpur Jail, was ón duty 
inside the Jail when he hearda sound of 
grating of the iron bars of the main sullage 
drain as if they were being cut from 
outside. He quietly gave immediate in- 
formation to the sentry on duty at the . 
main gate and this information was con- 
veyed to the Assistant Jailor Sheikh Ahmad 
Ullah P. W. who preceeded to the spot 
outside the Jail taking with him the avail- 
able guard. He foundfone of the bars of the’ 
iron grating of the main sullage drain cut 


-through at one end and there were also 


marks of tampering with the other end of. 
the same bar and also with another bar. 
He left Fateh Din and 
Ahmad Bakhsh malis asa guard over this 
place and then phoned to the. Superintend- 
ent of the Jail, Shaikh - Ali Muhammad 
Khan, P. W. No. 1, who directed him to 
count the prisoners and examine the build- 
ing generally and especially the cells in 
which the condemned prisoners, KherSingh 
and Bhan Singh, were confined. There are 
four cells of condemned prisoners: In three 


of these cells there were found bars which 


had been partly cut. Oneofthese three 
cells was occupied by Bhan Singh, In 
another Kehr Singh was confined and ‘in 
the third there was a condemned prisoner 
called Jaimal but this cell had been occupi- 
ed by Kehr Singh four or five days earlier. 
The Superintendent of the Jail arrived 
shortly afterwards and checked these facts 
and when he was examining the : main. 
sullage drain he was informed by Ahmad 
Bakhsh mali, P. W. No. 15, that the latter 
had two days earlier seen a Jail warder talk- 
ing to two Sikhs and that he bad overheard 
part of theconversation. The Sikhs had 
been asking the Jail warder whether they 
would succeed in their projector whether 
their money was wasted and the warder had — 
been replying that their articles had been 
conveyed inte the Jailand that they should 
wait until his duty was. changed. At the 
request of the Superintendent, Ahmad 
Bakhsh then came into the Jailand was 
asked to pick out the warderin question 
from the other warders and he then picked 
out the appellant Maula Bakhsh as the man 
who had been seen talking tothe Sikhs. 
The Inspector of Police, Agha Muhammad .- 
Safdar Ali, P. W. next arrived and Maula 
Bakhsh was then handed over to him-and 
the Superintendent of the Jailalso made a 
written report of the circumstances. 


“ Some evidence upon which the learned~ -` 


Magistrate has relied or appears to have 
relied in convicting -the appellant is not 
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admissible, namely, certain statements 


“alleged to have been made by the appellant . 
saw the appellant-Maula Bakhsh ranning 
` from the direction of the main sullage drain 


which do not come withinthe purview of 
‘gs, 27, Evidence Act, Omitting’ this in- 


admissible evidence I find that there is the- 


following admissible evidence against the 
appellant. 

Imam Din, P. W.No. 25, isa Police con- 
stable and he deposed that onthe day when 
the death sentence was announced in the case 
of Kehr Singh and Bhan Singh he was 
escorting them from the Jail to the Sessions 
Court and that after the sentence the 
convicts were brought outof Oourt and 


that at that time he heard Kehr Singh call - 


out toa man whom he addressed as Bela 
Singh and whom he told to give Rs, 100 to 
Maula Bakhsh appellant who was also 
present at the time. This remark is said 
to have been repeated twice by Kehr Singh. 
Having regard to the circumstances of-the 


_case this evidence of Imam Din would be | 


relevant under s. 10, Evidence Act. _ 
There is a good deal of evidence of 


various witnesses who have deposed that they 


had seen the appellant talking to Sikhs 
during the days preceding 22nd,. October, 
This evidence taken by itself is not con- 
clusive against the appellant but when 
considered in the light of the other circum- 
stances in the case it has some corroborative 
value. Ahmad Bakhsh, P. W. No. 15 who has 
already been mentioned as having madea re- 
port to the Superintendent of the Jailon the 
night of the discovery has deposed that he 
saw Maula Bakhsh two days earlier talking 
to two Sikhs on the parade ground and he 
has also deposed to the conversation. which 
he overheard as already narrated. Mukand 
Lal, P. W. No. 24, deposed that Maula Bakhsh 
.came‘once to his shop and asked him the 
whereabouts of one Bela Singh. This Bola 
Singh, according to the evidence of the 
Inspector, Agha Muhammad Safdar Ali, P. 
W. isa relation of the condemned prisoner 
Kehr Singh but the evidence on this latter 
point is not very definite, Allah Ditts, P. 
W. No. 3,a warder deposed thaton 19th 
October, he saw a Sikh inthe company of 


the appellant and shortly afterwards the - 


appellant wes seen by himin possession 
of a bundle, -Another warder Muhammad 
Bakhsh, P. W. No. 4, saw the appellant in 
the company of a Sikh in the Policé lines 
but the date of this occurrence is very 
doubtful and F donot attach any importance 
to this man’s evidence on that account. . - 
Two important witnesses are Nur Alam, P. 
W. No. 12, and Jan Mahammad. P. W:.No. 13 


two warders, “who Bay that on the night” 
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when the discovery was made of the cut 
bars when the. alarm was spreading they 


towards his own quarters.: This evidence 


has’ been‘criticized by the learned Counsel - 
_for the appellant on the ground that the 
Assistant Jailor has deposed that th:se two 
men did not report to him what they had ° 


seen and that the Superintendent of the Jail 


‘in his written report to the Police did not 


mention this story. I do not think, however, 
that this criticism is fatal to their evidence. 
No question seems to have been putto thé 
Superintendent of the Jailastothe time 
when these menreported to him and what 
they told‘him. - It would not necessarily be 
a matter for him to enterin the report which 
he made to the Police sesing that at that 
time their information could not do more 
than raise a mere suspicion in his mind 
against the appellant. ‘No enmity on the 
part of these two witnesses against the 
appellant has been elicited which would 


throw. doubt on the truth of their testi- 


mony, 
_ Next there is the important evidence that 
on 24th October, 1928, the appellantin the 
presence of the Additional District Magis- 
trate Ohaudhri Nadar Khan, P. W. No. 16, 
pointed a hiding ; place in ‘the yard of 
one of the cells for condemned prisoners, 
namely, a space between the top of the wall 


and the corrugated iron rodi which is 10. 


feet above the ground. A ladder was 
requisitioned and a mistri, and the rivets 
of the iron roof were loosened and two 
saw-blades Exs. P-13 and P-19, were found, 
Not only this but there is the evidence of 
two respectable witnesses, Muhammad 


f 


Ishaq, P. W. No.7, and Faiz Muhammad, - 


P. W. No. 8, that prior to the discovery of 
this fact the appellant had told them that 
he had kept the saw- blade; in that place, 
This evidence is admissible under s. 27, 
Evidence Act, It has been criticised on 
the ground that if it was necessary to get 
a ladder and a mistri to recover these saw- 
blades from the hiding place it is improb- 
able that the appellant weuld: have used 
the hiding place for the saw-blades but the 
learned Magistrate in his inspection note 
has mentioned thatthe place in question 
can easily be reached by standing on an 


- iron shutter.- No doubt a mistri was neces- 
' sary to.loosen the rivets but*the reason for 


that appears to have been that the saw- 
blades had on this occasion been thrust too 


far into the hole. Ido not think that any 
‘suspicion attaches to that fact, Me 


Cs a 
1 
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- Next there is the fact that on-Ist Novem- 
ber, 1928, an iron-saw. Ex, P, 20 was found 
outside the Jail not far from the ‘main 


sullage drain under some leaves near &.. 


lemon tree and. that it, was the: appellant 
- who. led the searchers to this place.: The 


-  Jailor Abdul Rahim, P. W. No. 14, was 


present on this occasion. There is.no 
-evidence that the appellant had admitted 
that he himself had placed the iron-saw in 
that spot. ei a 

Finally some clothes and cash were re- 
covered from the possession of the appel- 


lant andthe suggestion of the prosecution. 


was that the cash had been obtained by. 
the appellant from the relatives of the 
condemned prisoners and. that the clothes 
were being kept by him for the condemned 


prisoners to wear as soon as they had made. 


good their escape from the Jail.. Thess 


suggestions were not, however, conclusive- , 


ly proved and I do not think that “any 
definite inference can be drawn from the 


' possession of these clothes and-cash by ` 


the appellant. a l 
kehe defence which the appellant led 
"was mainly called witha view to explain- 
ing- his possession -of the cash with which 
I have dealt above. His own statement 
was that the saw-blades and the iron-saw 
| which were. found on information given 
by him had already been placed in their 
respective hiding įplaces by the Police 


: “Officers who had told him that they were 


going to make a case against one Bela 
Singh and that heshould assist them by 
pointing out the places which they them- 
selves had first shown him, where these 
articles were concealed. Whatever. may be 
` the truth in this connexion regarding the 
recovery of the iron-saw on lst November, 
1928, which recovery was made much later 
than the recovery of the two saw-blades 


and which is, therefore, a somewhat doubt- ` 


ful ‘circumstance, I see no reason to believe 
the explanation of the appellant to be true 
regarding the recovery of the saw-blades 
on 24th October, 1928, which was made in. 
. the presence of the Additional District 
Magistrate. Had the appellant's statement 
been true there was no reason why he 
should not have made that explanation 
at that very time béfore the Additional 

District Magistrate. In any case I do not 


regard his explanation as probable nor is. © 
.do not amount to an attempt, to escapa |. 
bit constitute only a preparation to escape. . 


‘there any evidence to support it, but on 


“the contrary it is directly contradicted by” 


the evidence of Muhammad Ishaq and 
Faiz Muhammad, which I have mentioned 
above. 
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Eliminating, therefore, the evidence’ 


which is unimportant and.that which is - 


T1910, 1929 


inadmissible and that from which no clear `` 


inference can be. drawn, there remains 
the fact that the appellant had told 


‘Muhammad. Ishag and Faiz Muhammad `' 
-that he had kept the two saw-blades in the `: 
` hiding place from which they were then. ° 


recovered in the presence of the Additional 
District Magistrate, the further fact that 
the appellant was seen by Nur Alam. and 


Jan ‘Muhammad,. wardera, running away. 


from the main -sullage drain towards his 


‘quarters about the time when the alarm 
was first spreading, the evidence of Imam. 
“Din, P. W. No. 25, regarding what, was eaid 


by Kehr Singh after a sentence of death 


had been’ pronounced on him and finally. 


the evidence of various witnesses, Ahmad 


Bakhsh, Mukand [Lal and Allah Ditta,. 


that. the appellant had been associating 


‘with Sikhs during the few. days prior to: 
- the discovery of the cut bars,- These facta 


are, in. my opinion, sufficient to prove that. 


the appellant wasthe person concerned in 
cutting the bars of the main sullage drain 
and -in conveying inside the Jail two saw- 


. blades with which the bars of the cells ~ 
of the condemned prisoners had been cut. - | 


Some legal points were argued before 


‘me by the learned Counsel for the appel- - 
It was argued that the appellant is 
not proved to be a public servant or legally ~. 


lant. 


bound as such to keep any person in. 
confinement and that there is no proof 


that his duties included the duty of re-- _. 
maining on guard over the cells of the con- ` 


demned prisoners. -There is, however, the 
statement of the Superintendent of the Jail 
which I see no reason to disbelieve that 
onthe night of 2nd October, when he 


came tothe Jail on receipt of the informa-- 


tion Ahmad Bakhsh‘ reported to him that 
he had seen a warder conversing with 


Sikhs “two days earlier and that when he. 


asked Ahmad Bakhsh to pick out that 


-warder, the appellant Maula Bakhsh was 


at that time on guard over the condemn- 
ed cells. This shows that that was one of 
his duties at that time. As regards’ the 
argument that the appellant is not a 


public servant there is no- force in this as . - 
given 


he clearly comes within the definition 
in s. 21, Indian Penal Code. . 
‘It was also argued that the acts proved 


Thie,I think, is correct but the argumentdoes 


not exculpate the appellant because the’ 
offence of which he has been charged and | 


é 
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convictéd is the offence. of intentionally : 


aiding- the prisoners in attempting to -. 


escape. Thus itis necessary to see what 
is meant by “intentionally aiding.” 
meaning of this phrase can be learnt from 
s. 107, Expl. 
where it is explained that whoever either 
prior to orat the time of the: commission 
of an act does anything in order to facilit- 
ate the commission of that act and thereby 
facilitates the commission thereof is said to 
aid thé doing of that act. It cannot -be 
gainsaid that the appellant did acts which 
were done in order to facilitate 
‘attempt of the prisoners. to escape and 


that. he did thereby facilitate an attempt to` 
makes no difference that, 


¿| escape and it 

the attempt-was'in fact frustrated by other 
circumstances. I think, therefore, that the 
learned Magistrate was right in holding 
that the acts proved are tantamount to the 


Indian Penal Code. 


“As regards the sentence, the once ig a. 


. very serious one- and: I do not think that 
“the sentence can be said to be excessive. 

For these reasons I dismiss the appeal of 

_ Maula Bakhsh. 


R. L. ___ Appeal dismissed. 


E, LAHORE HIGH COURT. : 
Sroonb Ovit Apparat No. 2023 or 1928, 
January 24, 1929 


“Present:— Mr. J ustice Dalip Singh. - 


ALI MUHAMMAD—P rarnti FP— APPELLANT | 


ih ‘Versus 
UMAR HAYAT AND OTHERS—DEFENDANTS— 
RESPONDENTS. . 
Custom —Ancéstral property—Property obtained by 


compromise of suit, whether ancestral—Punjab Custom - 
de~ - 


(Power to Contest) ‘Act (IF of 1920), s. 6—Male 
scendant of great -grandfather, right of, to contest 


alienation. 


Under s. 6, Punjab Custom (Power to Contest) Act, 
1920,a plaintiff who is descended in direct male descent 
from the great grandfather of the alienor has the 


not essential ‘that the great 
grandfather mentioned must also be in the male 
line of ascent. 


Property acquired By. compromise in a suit for. 


a declaration challenging an. alienation is self- 


acquired, 

- Second appeal ‘from a decree of the 
_ District Judge, Sialkot, dated the 9th June, 

1928, modifying that of the Sub-Judge, Third 


Class, Sialkot, dated the 8th Febraary, 1928.- 


Mr. Anant. Ram, for the Appellant. 

Dr. Nand Lal, for the Respondénts. 
JUDGMENT.+One Allah Dad, mater- 
cerfain land and “a "house ‘specified: 
in the plaint. to, defendant'. 


“. 


- 


| ALY MUHKAMAD y ‘pie Hawa 


Toe, 


(2), Indian- Penal Code, 


the - 


‘vendor. 
` plaintiff's right to contest the alienation 
- but-no issue was framed on this point and 
‘an~ application by 


'-of the-present alienor. .. 


oS K md 
a ; 
` 


Cb "465 
‘Thereupon the olaintif’s father and the 


andthe land and house were given to 


-defendant No.1 as the daughter's son of the: 
“donor, The rést of the gifted property was 
- given tothe plaintiff in that case, namely, 


the father of the present plaintiff and the 


' father of. defendants Nos. 2 to 4, 


` The plaintiffin the present suit alleges that 


. defendant No. 1 never got possession of the 


house which was given to hin buthe did 
‘get possession of certain land, The plaintiff © 


pleads that he is owner by adverse possession 
of the house. and this claim’ has been 


decreed in both Courts and is no longer 


contested before me in appeal. In. 1927 


defendant No. 1 sold the said land and the 
houseto defendants Nos. 2 to 4, Plaintiff sued 
that the sale was invalid with respect to the 


commission of an: offence under s, 222, house by reason ‘of his adverse possession. . 


which had riped into ownership and qua 
the sale in respect: of the land he. alleged 
that thé sale was without consideration and 


`- necessity. and should not affect plaintifi’s 


réversionary rights after the death of -the 
‘The defendant challenged the . 


the defendant to, 
have an issue struck was rejected by the 


trial Court. The trial Court decreed the . 
plaintifi's* uit gua the ‘house and also. . - , 
dearecd his suit qua the sale - except for 


Rs. €00 which it held was a prior mortgage 


.debt which the plaintiff was barred from 


-contesting..On appeal the learned District 
Judge decided that the plaintiff's case in 
respect of the housé was good but he dis- 
missed the claim in respect of the land, 
holding that thé plaintiff had no right to 
contest the alienation because by s. 6 of the 


'. Punjab Act I -of 1920 the plaintiff was. not 


| m 6 ‘ 
right to contest an alienation of the ancestral land: ~ a descendant in the direct ale line of the 
' and it is 


“alienor. 
Singh (1). 


- Now it is `: perfectly lea that 
has nothing to do with the Case, 


He relied on: Raj Mal v, Harnam 


s. 6. 
The - 


“present - plaintiff- is descended in direct: 


male descent from the great grandfather 
Counsel for the 
respondents eontends that the great grand- 


, father. mentioned in. the Act must be also 
` in the male line of ascent. 


These words, 
however,are notin the Act and I am unable 


- to.6ee why they should be read into it. . I, 
nal ‘grandfather’ of defendant No. 1, gifted |. 


aj 104 Ind. ‘Cas. 661; i L Ro- 1928 Lab, 35; 28 
$ Ry 595; ee 260, ri noe Hk 


father. of defendants Nos. 2 to 4sued fora `.” 
- declaration in respect ofthe said gift. On 
_appeal, however, the case was compromised 
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therefore, hold that the learned District 
Judge was wrong on this point. 

Counsel for the respondents also raised 
a preliminary objection that no appeal lay 
without a certificate. Itis obvious that 
thereis no question of certificate here 
but a question of the interpretation of the 
Statute, and, therefore, no certificate was 
necessary. J, therefore, repel this contention. 

Counsel for the respondents next 
contends, however, that by virtue of the 
compromise the property was self-acquired 
in the hands of defendant No.1. This con- 
tention has force. Counsel for the appellant 
was not able to show any-reason why this 
contention should not be accepted except 
that he contended that there had been no 
issue on the point, but the matter is obvious 
and patent on the face of the record and it 
was plaintiff's own case that there had been 
this compromise. The compromise is on the 
record, I have referred toit-and if seems to 
me clear that the declaratory suit was com- 
promised between the parties. Hach 
party was given certain portionsof the 
property in dispute and it cannot be held 
now that the defendant No. 1 got the pro- 
perty by inheritance or gift from his 
maternal grandfather. . 

1 dismiss the appeal but in the circum- 
stances I make no orderas to costs. 

B. Le Appeal dismissed, 


LAHORE HIGH COURT. 
Srconp CIVIL: ApPpEaL No, 2273 or 1928.. 
January 30, 1929. 
Present:—Mr. Justice Bhide, 
AMIN CHAND--PLAINTIFE— 
APPELLANT 
yersus 
GUNI AND OTHERS—DEFENDANT8S— 

l RESPONDENTS, l 
Contract Act (IX of 1872), s. 2—Consideration— 
Joint promisors—Consideration received by one pros 
misor-——Liability of otherseForbearance to sue, in- 


ference of, 

ws Where a bond is executed by several persons 
jointly in lieu of a previous bond executed by only 
one of them, all the executants are liable under the 


subsequent bond. 7 
Forbearance to sue is good consideration and may 
be inferred from the surrounding circumstances. 
Anant Krishna Medak v. Sarasvatibat Padmanabh 
Shetti (1), followed, ` 
Second appeal against a decree of the 
District Judge, Ambala, dated the llth 
April, 1928, confirming that of the Fourth 
Olase, Sub-Judge, Jagadhari, dated the 
10th November, 1927. 7 
< Messrs. Shamair,Chand and Qabul Chand, 


for the Appellant, hi i 
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Mr. Nawal Kishore, for the Respondents,- 

JUDGMENT. —This was a suit for 
the recovery of Rs. 700 on the basis oia 
bond. The suit was brought against four 
defendants but the learned District Judge 
has decreed the claim only against Nathu, 
defendant No. 1. The other - defendants © 
have been exonerated from liability on 
the ground -that they received no con- 
sideration under the bond. These defend- 
ants had. pleaded that they signed -the 
bond only as witnesses but the learned 
District Judge hasfound that they signed 


.the bond a8 promisors and not as, witnesses. 


The learned Counsel for the plaintiff who 
has preferred a second appeal, has con- 
tended that the decision of the learned 
District Judgeis erroneous in lawas the 
learned Judge has found that there was 
consideration so far as one of the promisors 
named Nathu was concerned and this was 
legally sufficient to bind the other pro- 
misors aswell. It appears that in the year 
1919 Nathu had executed another bond- 
in favour of the plaintiff and that the 


. present bond was executed in the year 


1923, in lieu of a balance of over Rs, 400 
which was then due from him on the previ- 
ous bond; The learned District Judge has 
conceded that forbearance to sue might 
have formed good consideration for tha 
bond ifthe plaintif abstained from suing 
at the request of the other ,promisors but 
he has held that there is no positive evi- 
dence to establish this on the record. It 
seems to me, however, that positive evi- 
dence on this point was not essential in 
the circumstances of the case. As held in 
Anant Krishna ` Modak v. Sarasvatibat 
Padmanabh Shetti (1), the fact may be in- 
ferred even from surrounding circum- 
stances, It has been foundas a fact that 
the bond in question was executed in lieu 
of a balance due from Nathu on a pre- 
vious bond, The present bond also gave- 
the promisors the concession of paying the: 
amountin certain instalments. It seems 
patent from the facts on the record that- 


"the plaintiff accepted a fresh bond and 


gave these concessions owing to all de- 
fendants making themselves liable. I, 
therefore, hold that there was valid 
consideration in respect of all the defend- 
ants, 

I accept the appeal and decree the 
plaintifi’s suit with costs throughout against 
all the defendants. a 

R. Le Appeal accepted, 


(1) 111 Ind. Cas, 558; 30 Bom, L, R, 709; A, L B, 


Aa 1928 Bom; 816.) . 
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LAHORE HIGH COURT. i 
SECOND OIVIL APP?BAL No. 2652 oF 1928. 
l February 18, 1929. 
Present:—Mr. Justice Addison. 
MOHAMMAD BSHAH— PLAINTIFF 
` —APPELLANT 
VETSUS ` 
- JIWAN SHAH—DEFENDANT— 
RESPONDENT. : 
Construction of documents—Sale with agreement to 
re-sell or mortgage by way of conditional sale 
Punjab Courts Act (VI of 1918), 3. 4l—Sale or mori- 
gage by way of conditional sale—Question of fact. 


Two “documents were executed on one and tha 


same day. ~The first document was to the effect 
that the vendor had sold absolutely 8: kanals of 


land for Rs. 200 to the vendee and that he had’ 


handed over possession to the vendee and that 


henceforward the vendor would have no ‘concern’ 


with the land and the vendee would be the owner 
‘instead of him. In the second document the 
vendee stated that he had purchased 8 kanals of 
land from his vendor: for Rs; 200 and agreed that 
if the vendor paid him Rs. 200 within five years the 
land would be returned to him without demur: 

Held, that the transaction evidenced by the 


documents wasa sale with an agreement to re-sell. 


and not a mortgage by way of conditional sale, 


Biaguan Sahat v. Bhag Din (1), Balkishen Das v. 


Legge (2), Ghulam Nabi Khan v. Niaz-un-nissa (3),, 


Jhanda Singh v. Wahid-ud-din (4), Kalappa Kamthi y. 
Kachur Sakha Rama Rao (5), Situl -Purshad v. 


Luchmi Purshad (6) and J handa Singh v, Wahid-ud- 
“such as the present is, was what it purport 


din (7), referred to. 

A finding that a transaction embodied in certain 
documents is a sale and not a mortgage by way of 
conditional “sale is a finding of fact binding in 
~ second appeal. 


Ali Bakhsh v. Ghulam Mukammad (8) followed. 

Second appeal against a decree of the 
District Judge, Jhelum, dated the &th 
August, 1928, confirming that of the Fouth 
Class, Sub-J udge, J helum, dated the 7th of 
May, 1928. . ' 

Sheikh Niaz Mohammad, for ‘the Ap- 
- pellant. 
Messrs. Shamair Chand and Qabul Chand, 
- -for the Respondent. 
_ JUDGMENT.—The learned. District 
Judge has held that the transaction be- 
_ tween the parties embodied in twodocu- 
. ments: dated the 22nd December, 1904, was 
a sale with an agreement to re-sell and not 


'- a mortgage by way of. conditional sale. 


This was the same finding as that of the 
trial Judge. 


The ‘plaintiff has preferred this second ; 


appeal against this decision. The first docu- 
- mentis to the effect that the vendor had 
sold absolutely . 8 kanals of land for Rs, 200 
to the. -vendee and that he had’ handed 
over possession to the vendee and, that 


henceforward the vendor would have no- 


further concern with the land and the 


- « i 
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the second document of the ‘same date the 
. -vendee stated that he had purchased 8 


kanals of land from his vendor for Rs, 200 


and agreed that if the vendor paid him 
- Rs, 200 within five years, the land would 


be returned to him without demur., 

This is exactly a similar case to that decid- 
ed by their Lordships of the Privy Coun- 
cil, reported as Bhagwan Sahai v. Bhag Din 
(1). Another case decided by their Lord- 
ships of the Privy Oouncilis Balkishen Das 
v. Legge (2). There their Lordships held 
that the transaction was a mortgage by 
way of conditional sale as the documents 
in that case contained important indications 


of the intention of the parties to effect such 


a mortgage and they proceeded to point 
out: those’-indications in the documents 
themselves. In the same case their Lord- 
ships held that oral evidence for the pur- 


‘pose of ascertaining the intention of the 


parties tothe deeds was not admissible and. 
that each case had to be decided on a con- 
sideration of the documents themselves, 
with only such extrinsic evidence of cir- 


. cumstances as might be required to show 


the relation ofthe written language to ex- 
isting facts. In Ghulam Nabi Khan v. Niaz- 
un-nissa (4) it was héld that a transaction, 


ed tobe and could not be construed. as 

mortgage by conditional sale. The sai 
view wastaken in Jhanda Singh v. Wahid- 
ud-din (4) though in this case the second 
document was executed seven days later than - 
the first. Ina case similar to the present the 
Madras High Court took the same view: see 
Kalappa Kamthi v, Kachur Sakha Rama 


sao (5). A similar decision was arrived at 
‘bythe Privy’ Oouncil in Situl ‘Purshad v. 


Luchmi Purshad. (6). The Privy Council 
againa pprovedof Bhagwan Sahai v. Bhag Din 
(1) and distinguished Balkishen Das v, Legge 
(2) in Jhanda Singh v, Wahid-ud-Din (7), | 


. There is no question that if these documents 


are looked at the only conclusion that can 
be reached is that the decision of the learned ; 
District Judge is correct. 


ROR 12 A, 887; 17. I. A. 98; 5 Sar. P. O. J. 557 


(2) 32 A. 149; 27 L A. 58; 4.0. W. N.153; 2 Bom. L, 
R. 523; 7 Sar. P. O. J. 601 (P. O.). 

. (3) 9 Ind, Oas. 140; 33 A. 337; 8 A. L, J. 119. 

(4) 9 Ind. Cas. 1013; 33 A. 585; 8 A. L. J. 389. 

(5) 29 Ind. Oàs. 898, l 

(6) 10-0. 30:13 C. LR. 382; 10 I. AL aa 4 Sar, 


Pp. d: J. 470 (P. 0). 


(7). 36 Ind. Cas, 38; 38 ye 570; 31 M. Le J. 750; 21 
0O. W. N. 66; 20 M: ‚L. T. 529; 14 A-L. J. 13895 
(1916) 2 M. W. N N. 570; "19 Bom. L. R. A; 


51. 
ë : 189; 250, Lr J 524; 10 es L, T 181; 431 A. Poe 
vendee would be owner instead of him, . In. (P; 0 l 
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It was contended, however, that the muta- 
tion which was sanctioned in 1906 in the 
absence of both parties described the trans- 
action asa mortgage. Thie, however, was 
corrected in 1910 since which year the 
vendee has been entered in the revenue 
records as owner of the land. I seeno 
reason to disagree with the decision of the 
_ learned District Judge that the proceedings 
as regards these mutations donot help the 
appellant.: In any case I am doubtful if 
they are relevant as they pertain to a time 
subsequent to the transaction which’ took 
place in 1904 and do not show the surround- 
ing circumstances which alone are admis- 
sible in evidence according to their Lord- 
ships of the Privy Council. 

Not only that, but there is a clear finding 
of the learned District Judge that the 
second agreement was cancelled under the 
signature of the appellant on the 2ist 
December, 1909, This means that on the 
expiry of the five years the second docu- 
ment was cancelled by the parties. It was 
produced by the defendant and not by the 
appellant. This is a further consideration 
in support of the learned District Judge's 
finding on thispoint. This finding by itself 
is sufficient.to bar this second appeal as it 
' is one of fact. It was also held by Broad- 
way, J. in Ali Baksh v. Ghulam Muhammad 
(8) that the finding of the District Judge 
that the parties intended and effected a 
saleand not amortgage by way of condi- 
tional sale was binding on him as a finding 
of fact. ' l 

For the reasons given above I dismiss this 
appeal with costs. A 

R. L. < ` Appeal dismissed. 
. (8) 72 Ind, Oas, 484; A. I. R. 1924 Lah. 221, 


LAHORE HIGH COURT. 
Srconp QiıviL APPEAL.NO 1609 or 1928. 
May 22, 1929. 
Present:—Mr. Justice Dalip Singh. 
: NANHAR— PLAINTIPE— i 
APPELLANT 
VETSUS 
HARNAM AND OTHEES—DBEFENDANTS— 
RESPONDENTS. 

Custom—Custom tribal and- not local—Decision 
regarding custom inone village, whether res judicata 
in suit in another village. | a 
" Custom- in. the Punjab is primarily tribal ‘and 
not local and at any rate in the case of villages 
situated within a few miles of each other the 
decision’ on a question of custom given in'a suit 
= about property. situate in one village will’ be res 
judicata: ina suit between the. same parties about 
property situate ina neighbouring village. ~: -~ 


‘WANHAR vf HARNAM, 
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Second - appeal against a decree of the 
District: Judge, ‘Karnal, dated the 13th 
March, 1928, reversing that .of the Fourth . 
Class, Sub-Judge, Jhajjar, District Rohtak, 
dated the 12th July, 1927. 

Mr. Shamair Chand, for the Appellant. 
Mr. Amar Nath Chona, for the Respond- 
ents. => : l l 

JUDGMENT.—The appellant in this 
case brought two suits, onefor the possession 
of land situated in Dhaur and one for 
possession of land situate in Mauza, Beri, 
Both suits were decided on the ground that 
the family custom was. pagwand and not 


‘chundawand, The suit regarding the 


Dhaur land was decided on the 12th July, 
1927. Appeal against that decision was 
instituted on 12th August, 1927. ln the 
meantime the suit as regards the land in 
Mauza Beri was decided on the 19th 
December, §1927, and the appeal from that 
decision would have been time-barred by 
the time the appealin the other suit was 
heard and decided, namely, on the 13th 
March, 1928, l - | 
The facts given above are not disputed 
before me. The learned Additional Dis- 
trict Judge held that the decision in the 
Beri suif was not ves judicata in the 
Dhaur appeal because of the decision in 
Lachhmi v. Bhullt (1). Iam, however, 
unable to see how Lachhmi v. Bhulli (1) 
applies to this class of case and the 
Counsel for the respondent has not con- 
tested before me that it does cover the case. 
Counsel, however, contends that the deci- 
sion as to custom jin one locality between the 
game parties cannot be binding on them qua 


. the custom followed by them in other 


localities. It seems to me, however, that 
custom in the Punjab is primarily 
tribal and at any rate inthe case of 
two villages situate within a few. 
miles of each other it is not ‘possible to 


- contend that the decision on the question 


of custom given ina suit about the. pro- 
perty- situate in one village is not res 
judicata in a guit brought about property 
situate in a neighbouring village. I, there- 
fore, consider thatthe rule of res judicata 
appliesand this appeal must be accepted 
and ths plaintiff's suit deereed. In the 
circumstances I leave the parties to bear . 
their own costs throughout. i 

-Appeal allowed. 


R. L. p 
. (1) 104 Ind. Cas. 849; 8 Lah. 384: A, I, R. 1927 Lah. 
289 (FB), SAN : 
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BOMBAY HIGH COURT. 
Szeconp O:vit AppzaL No. 669 oF 1926 
. -WITH Sgconp APPEAL No. 672 or 1926. 
December 7, 1928. 
Present:—Mr. Justice Baker. 


SHRINIWAS VITHAL PAI AND ANOTHER. | 


a DRFENDANTS--APPELLANTS 
| VETSUS ‘ 
- HARLSABAJI KAMAT—Ptatntirr— 
, RESPONDENT, |, : 
Civil Procedure Code (Act V of 1908), O. XXI, 

r, 57, O. X{XXVIII, rr. 9, 11—Attachment before 
judgment of immoveable property—Dismissal of appli- 
cation for execution against moveables and applica- 
tion for rateable distribution—Attachment before 
judgment, whether terminates. . 

In order that an attachment before judgment of 
immoveable property should come toan end under 
the provisions of O. XXI, r. 57, Oivil Procedure 

Code, it is necessary that the decree-holder should, 
apply for execution by bringing the attached pro- 
perty to sale and that his application should be 
dismissed for default. [p. 769, col. 2.] 

‘Where the decree-holder merely endeavours to 
execute the decree by sale of moveable property. 
only and not ofthe immoveable property attached, 
the attachment before judgment will not come to an 
end by the dismissal of the application for execution, 
Lp. 771, cols, 1 & 2.] ; i 

Further, the decree-holder’s request that he may: 
bs given a rateable share in the proceeds of the, 
sale of the property already under attachment, in 
execution ofa decree got by another decree-holder, 


does not amount to an-application by the decree-- 


holder for sale ofthe property attached within the 


meaning of this rule. jp. 771, col. 2.) . 
Meyyappa Chettiar v. Chidambaram Chettiar (3), 


explained and followed. 


‘Banuddin Sahib:v. Arunachala Mudalt (1) and: 


Venkatasubbiah v Venkata Seshaiya (2), referred to, > 
Order XXXVIII, r. 9, Civil Procedure Code applies 
only to what happens before decree. What hap-, 
pens after the decree is dealt with by O. XXXVIII, 
r. 11. [p. 771, col. 1.) 2 
Second appeal from the decision of the 
District Judge of Ratnagiri, in Appeal 
No. 19 of 1325 confirming the decree passed 
by the Subordinate Judge at Malvan, in 
Civil Suit No. 54 of 1924. 
Mr. Rege (with him Mr. A. A. Adarkar), 
for the Appellants, 
Mr. G. N; Thakor (with him Mr. S. R. 
Parulekar), forthe Respondent.. 


iJ UDGMEN'T.—These are | companion 


‘ appeals arising out of two suits in which the 


point is the same and may be disposed of in 
one judgment. 
laration that the property in suit was not 
liable tobesold in execution of the decree in 
Suit No. 250 of 1903 obtained by defendants 
‘against the heirs of one Govind Raghunath. 
- Pai, The facts are as follows. Suit No. 250. 
of 1903 was filed by the father of the pre- 
sent defendants against Govind Raghu- 
nath Pai.’ His immovable: property was 


attached before judgment and on Novem-. 


49 =e 
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The plaintiff sued fora dec- . 
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ber 11, 1904 a decree for Rs. 4,600 was 
passed against him, which was confirmed on 
appeal on February 28, :906. In 1907, in exe- © 
cution of the decree in Suit No. 190 of 1905 
another decree- holder attached and sold pro. 
perties' Nos. 1, 5, 6, 7, 8, 9, and 12, and they 
were purchased by one Kamat and sold to 
plaintiff on January 1, 1914. No objection 
is raised to this in appeal, The remaining 
properties Nos. 2, 3, 4,10 and 11, were sold 


to plaintiff by the heir of Govind Pai, his 


daughter-in-law in May 1914. The present 
defendants had filed two darkhasts in .1909 
and 1913. In the first darkhast they asked 
for rateable distribution and for attach- 
ment of movables. Both the darkhasts 
were disposed of, the second one being dis- 
missed. In 1916 defendants again sought 
to bring the property to sale, and this 
resulted in plaintiff's suit for a declaration 
that’ the property is not liable for sale. 
The first Court, the Subordinate Judge ‘of 
Malvan, granted the plaintiff the declaration 
sought, and the decree was confirmed in 
BUDEH Defendants make this second ap- 
peal, ; 


The only point in appeal is whether the 
property purchased by plaintiff from the 
heir of the judgment-debtor is liable to sale 
in execution of the defendant’s decree 
against Govind Raghunath Pai. The 
defendants’ contention is that the aliena- 
tion ‘in favour of the plaintiff is invalid’ 
because the properties were still under at= 
tachment in Suit No. 250 of 1903. The 
point isone of importance. The question 
for decision is whether the attachment 
before judgment in Suit No. 2500f1903 had 
come to an end by reason of the dis- 
posal of the darkhasts in 1909 and 1913, 
that is, whether the provisions of O. XXI, 
r. 57, are or are not applicable to the case, 
Order XXI, r. 57, states that:— 


. “Where any property has been attached 
in execution of a decree but by reason of 
decree-holder’s default the Court is unable 
to proceed further with the application for 
execution it shall either dismiss the appli- 
cation or for any sufficient reason adjourn 
the proceedings to a future date. Upon the- 
dismissal of such application the attachment 
shall cease.” l 
. The question is whether this rule applies 
to attachments. before judgment, The 
plaintiff contends: that ‘the defendants 
having allowed their first darkhast, No. 49 
of 1909, tobe disposed ofand having done 
nothing further the property was freed from 
attachment under O, XXI, r, O7 and that by 


LA 


ment. before judgment, 
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the defendants’ own conductand negligence 
they had shown theirintention not to pro- 


-ceed against the propertyand hence, the 


attachment came to an end in April, 1913, 
when the darkhast was dismissed. 

. The reasoning of the learned District 
Judge is as follows, - 

The facts of the present case are nearly 
on allfours with thosein Banuddin Sahib 
v. Arunachala Mudali (1) where it was held 
that the provisions of O. XXI, r. 57, have 
no application in the case of an attach- 
even though in 
execution of the subsequent decree ap- 
plication may have been made for rateable 
distribution of the assets that might be 
realised bythe sale of the properties at- 
tached. This was followed in’ Venkata- 
subbiah .v. Venkata Seshaiya (2). The 
scope of the rule, however, has been 
materially narrowed by the decision of 
the majority of the Full Bench in 
Meyyappa Chettiar v. Chidambaram Chettiar 
(3) where it was held that the provisions of 
O. XXI, r. 57, would apply to the case of 


an attachment before judgment followed 


by an application after the decree for the 
purpose of bringing the property to sale.. 
In the present case, although the defend- 
ants had filed two applications for execution 
in 1909 and 1913 respectively, in neither 
of those applications had they specifically 
sought to bring to sale the immovable 
property which had been attached before 


‘judgment. Both these applications were 


against the movable property of the 
judgment-debtor, though the application 


of 1909 went so far as to request rateable - 


distribution of the assets of the immov- 
able property which was being proceeded 
against in execution by other judgmént- 
creditors In Meyyappa Chettiar v Chidam- 
baram Chettiar (3) it was held -that when 
after the decree application is ‘made with 
a view to bringing to sale property attach- 
ed before judgment, such attachment may. 
be treated for the porposeof O. XXI, r. 87, 
as attachment in. execution. It is true 
that in the present case there has been 
no application in execution to bring the 


‘attached property to sale which applica- 


tion has been dismissed, but the District 
Judge isofthe opinion that’ thereis no. 
reason why a decree-holder, once he has 


D 29 Ind. Cas, 351; 26 M.L. J. 215.3 
2) 48 Ind. Oas, 239; 42 M. 1; 24 M. L. T. 346; (1918) 
M. W. N. 606; 35 M. L. J. 387; 8 L. W. 369. 

(3) 79 Ind. Cas, 144; 47 M. 483; 46M. L.J. 415; 
SAM. L. T, 118; (1924) M, W, N, 392; A, I, R. 1924- 


i "Mad, 494 (E, B,). ` 
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applied for execution, should be placed 
in a more advantageous position merely 
by reason of the fact that he has obtained 
attachment before judgment than a decree- 
who has obtained attachment 
after judgment. If the provisions of 
O. XXI, r.5/, arein nocase to have effect 
in respect of an attachment before judg- 
ment, it becomesopen to a decree holder 
who has obtained attachment before judg- 
mentto maintain the attachment indefi- 


nitely or at any rate so long as 
the decree remains executable. He can 
save limitation by filing successive 


application for execution and by abstain- 
ing from tsoceeding against the specilic. 


property apreched and thus prevent the 
judgment-debtor from dealing with it, 


There is not reason why a higher degree > 


of diligence should be required from a 
decree-holder who has obtained attachment 
after judgment than from one who has 
obtained attachment before judgment. 
By their application in 1909 the appellants 
requested that they should be allowed to 


share rateably in the proceeds of the 


sale of the property already under at- 
tachment andin process of being brought 
to sale by the -other decree-holders. This 
amounts to acquiescence in the saleof 
the property which was already attached. 
before judgment on their own application, 


and so Meyyappa Chettiar v. Chidambaram ` 


Chettiar (3) applies. 

- The learned Counsel for the appellants 
contends that the’ attachment before judg- 
ment subsisted, and that the case in 
Banuddin Sahib v. Arunachala Mudah (1) 
covers the case It id ‘not overruled by 
Meyyappa Chettiar v. Chidambaram Chettiar 
(3) and this latter case does not apply 
because in the present case there has 
not been an application in execution to 
bring the -attached property to sale, nor 


4 


has ~, such application. been dismissed, - 


He further relies on Bhorey Akhey-Ram v, 
Basant Lal (4). For the respondents it is 
contended that after. Govind’s death the 


attachment did not continue, and thatthe ` 


appellant’s own conduct in allowing the 
same property to be attached by others 
and asking for rateable distribution of 
the proceeds of the-sale shows that they 
did not regard the attachment as sub- 
sisting. Order XXi, r. 57, was rightly 
applied, following Meyyappa, Chettiar v. 
Chidambaram Chettiar (3), The original 
view was that O. XXI, r. 57, only applies 


4) 80 Ind. Cas, 106; 46 A, 894; 22 A, L, J. 823; Ay 
1. R, 1924 All, 860; Tu. R, 6 A, 605 Ciy,, 


— 
wa 
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to attachments in executionas ldid down 
in Venkatasubbiah v. Venkata Seshaiya (2). 
Reference is made to O. XXXVIIL,r. 7, 
Arunachalam Chetty v. Periasami Servai (5) 
and the remarks at page 505* in Meyyappa 
Chettiar v. Chidambaram Chettiar (3). 
Order XXXVIH, r. 9, only refers to what 
takes place while the suit is panding. 
Order XXXVII, r. 11, provides for what 


is to happen when the suit is disposed of.. 


After the decree is passed, the attach- 
ment becomes one in execution, and ceases 
to be one before judgment, although 
Bhorey Akhey Ram v. Basant Lil (4) is 
against this view. The facts in Banuddin 
Sahib v. Arunachala Mudali (1) are 
obscure. The respondents’ Counsel further 
rəfers to Ganpattibhatta Umamaheshwar- 
bhatta v. Devappa Shankarnarayan Havik 
(6) which, however, does not refer to the 
case ofan attachment bafore judgment, 
Iam of opinion that O. XXXVIII, r. 9, 
applies only to what happens before decree. 
‘What happens after the decree is dealt 
with by O. XXXVIII, r. 11. Up to the 
date of the Full Bench deeision in 
Meyyappa Chettiar v. Chidambaram 
Chettiar (3) it was held that O. XXI, r. 57, 
did not apply to attachments before 
judgment: Cf. Banuddin Sahib v. Aruna- 
chala Mudali (1), Bhorey Akhey Ram v. Bas- 
ant Lal (4) and Venkatasubbiah v. Venkata 
Seshaiya (2). Under the rulingin Meyyappa 
Chettiar v. Chidambaram Chettiar (3) the 
attachment before judgment is converted 
after decree into an attachment in exe- 
cution, andthe provisions of O. XXI, 
T. 57, will apply. But, although O. XXI, r. 
57, will apply, Meyyappa Chettiar v. Chidam- 
baram Chettiar (3) only goes so far ‘as to 
show that, upon the dismissal of an ap- 
plication for execution bý bringing the 
attached property to sale‘on account of 
the decree-holder’s default, the attachment 
-will cease. Therefore, even applying the 
provisions of O. XXI,r. 57,in order that 
‘the attachment before judgment should 
come to an end, it is necessary that the 
decree-holder should apply for execution 
-by sale ofthe attached property, and that 
his application -should be dismissed for 
‘default. This condition has not been 
fulfilled in the present case, The decree- 
holder. endeavoured to execute the decree 
by sale of movable property only and 
not of the immovable property attached, 
- (5) 70 Ind. Cas. 439; 44 M. 902; (1921) M. W. N. 569; 
41 M. L. J. 252; 14 L. W. 645 (F, B 


(6) 76 Ind. Oas. 895; 46 B. 942 n 946; 24 Bom. L, 
R. 442; A. I. R. 1923 Bom 30. 


“*Page of 47M, [Ha] 
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and though he asked for. a share in the 
proceeds of the sale of the immovable 
property in execution ofthe decres got 
by another decres-holder, he. has not him- 
self asked for saleof theimmovable property. 
attached, -The effect of the judgments of 
the lower Courts, therefore, is to still 
further extend the principle laid down. in 
Meyyappa Chettiar v. Chidambaram 
Chettiar (3) and to hold that an attachment 
made before execution of immovable 
property ceasesto exist onthe dismissal 
ofan application by the decree-holder for 
execution by sale not of the immovable 
property attached before decree, but of- 
movables, None ofthe reported cases has 
gone so far as this, and I am not pre- 
pared to accapt this position as correct, 
The facts of the present case do not 
satisfy- the conditions laid down by, 
O. XXI, r.57. There has been no default 
on the part of the decree-holder so far as 
the execution in regardto the immovable 
property is concerned. I cannot regard 
the decree-holder’s request that he should 
share rateably in the proceeds of the sale 
of the property already under attachment 
as amounting to an application for sale of 
the property attached before judgment in 
‘his own suit. 

' In these circumstances, I disagree with 
the view of the Courts balow. I reverse the 
decree, so far. as the properties purchased 
from the judgment-debtor’s heir are con- 
cerned, and diract that the plaintiff's suit 
should be dismissed. As the appeal has not 
been pressed with regard to the properties. 
sold at the auction sale, each party will bear 
its owa costa, 

` The order in the other appeal will. ba 
that the plaintifi'’s suit is dismissed with 
costs, 

A. 


4 


Decree reversed, 
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BOMBAY HIGH COURT. 
Orvin Appiication No, 274, or 1929, 
March 11, 1929. 
‘Present:~Sir Amberson Marten. KT., 
Chief Justice, and Mr. Justice Murphy. 
KAPORJI MAGNIRAM—Perrriongr 
versus. < 
PANNAJI DEHBICHAND-—OPPOSITE PARTY, 
Civil Procedure .Code (Act V of` 1909), “8. 110—- 
Decree varied in appeal—Appeal to Privy.Council on 
stems concurrently found by both Courts—Substantial 
question of law;-necessity of—Decree of ‘affirmances, 


+ 
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. The High Court varied the decree of the lower 


Court in favour of the plaintiff and this resulted in ` 


the finding of a sum of Rs. 2,488 due by the defend- 
ants to the plaintiff at the date of the suit, An 
item of ks. 18,000 was, however, decided against 
the plaintiff by both the Courts. The plaintiff 
applied for leave to appeal to the Privy Council 
against this item of Rs. 18,000: 

Held, thatthe decree of the High Court so far 
as the plaintiff's appeal to the Privy Council was 
concerned was one of affirmance within s. 110, 
Oivil Procedure Code and leave could be granted 


only if-a substantial question of law was involved. 
{p. 772, col. 1.] 


Annapurnabai v. Ruprao (1), snd Bhagwan Singh v. 
The Allahabad Bank, Limited (2), distinguished. 


Application for leave to appeal to His 
Majesty in Oouncil. 


Mr, A. G. Desai, for the Petitioner. . 


JUDGMENT. 

Marten, C. J.—This is an application 
for leave to appeal to the Privy Council 
against the judgment dated August 7, 
1928, of Mr. Justice Fawcett and Mr. 
Justice Murphy*. Mr. Justice Fawcett at 
the present time is on deputation, and 
accordingly he is unable to hear the pre- 
sent application. 

As a result of that judgment, this Appel- 
late Court varied the decree ofthe lower. 
Court to a certain extent in favour of the 


plaintif and this resulted in the- finding of, 


a sum of Rs. 2,468 due by the defendants 
to the plaintiff at the date of the suit: The 
plaintiff, who is the appellant, is, however, 
dissatisfied with that decision.. He wants 
to appeal to their Lordships .against one 
item which was decided against him, viz., 
an havala item of Rs. 18,000 referred to. in 
‘his memorandum of appeal. | 
Now, as regards that item both the Courts 


‘below were in agreement, and accordingly ` 


it is clear that the appeal to the Privy 
Council, if allowed, would be merely, eo far 
as the plaintiff is concerned; with reference 
to the havala itemof Rs. 18.000. It would 
also be clear that as regards that item ‘both 
Courts below were agreed. Under. these 
circumstances, we think that on the true 
construction of s. 110 of the Civil Procedure 
Code, it is necessary that as the decree 
appealed from affirmed the decision of the 
Court below, on this item, the appeal must 


involve some substantial question of. law ` 


before it can be admitted. 

We have been referred by the appellant 
to ‘two authorities for the proposition that 
whenever the’ Appellate Court varies the 
decision of the.lower Courton any point, 
then ipso factos. 110 comes into operation, 


irrespective of the nature of the proposed ` - 
; Reported in 119 Ind, Ces, id] TT e 
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appeal to the Privy Council. But the 
cases cited in our opinion establish no such 
proposition, a 

In Annapurnabat v. Ruprao (1) the ap- 
peal to the Privy Council was limited to 
the question of a maintenance allowance. 
There the Court of first instance had decre- 
ed to the widow Ks. 800 per annum as 
maintenance but the Appellate Court in- 
creased it to Rs. 1,200 perannum. Oon- 
sequently the argument of Sir George 
Lowndes at page 320 is quite correct, viz., 
“The Appellate Court did not affirm the 
decree of the first Court, but varied it 
consequently it is not material under s. 110 
whether any substantial question of law is 
involved.” 

The other case cited to us is that: of 
Bhagwan Singh v Allahabad Bank, Limited 
(2). There it will be seen that the Court 
of first instance decreed the plaintiff's claim 
for about Rs. 41,000. On appeal the High 
Court modified the decree of the Oourt of 
first instance by nearly Rs. 8,000. lt was 
there held that as the decree of the lower 
Court had been varied, there was no neces- 
pity for there tobe a substantia’ question 
of law, provided the amount involved was 
over Rs, 10,000. 

Turning next to see whether any sub- 
stantial question of law arises here, the 
dispute about the havala item of Rs, 18,000 
appears to usto be a mere question of fact. 
It is alleged thata question of lawarises, . 
because the learned Judge drew attention 
to the fact that there was no chit and it is 
contended that in certain circumstances no 
chit would be likely on a havala transaction 
of that sort. In my opinion that is nota 
substantial question of law, evenifit can 
be said to be a question of law at all which 
I do not think it is. 

Under these circumstances,I would dis- 
miss the present application. 

‘Murphy, J.—I agree. I think there is 
no substantial question of lawinvolved in 
the proposed appeal, and that otherwise the 
appeal does not come within the rule. 

A l Application rejected. 

(1) 86 Ind. Oas. 504; 51 I. A. 319; 51 O. 969; A.I. 
R. 1925 P, O. 60(P. O 


oh: 
(2) 64 Ind Oas. 3; 43 A. 220; 2 U. PeL, R. A. 363; 
19 A. L. J. 3. 
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BOMBAY HIGH COURT. 


Orvit Reviston APpiicatTion No, 182 of 1928, - 


December 18, 1928. 
Present:—-Sir Amberson Marten, Kr., Chief 
Justice, and Mr. Justice Murphy. 
BHIKAJI RAGHUNATH VARERKAR 
AND OTHERS—DEFENDANTS—~APPLICANTS 


ai “Versus 
ANANT LAXMAN KHANDALEKAR 


~—PLaINTIFF —OPPONENT, 

Civil Procedure Code (Act V of 1908), O. XXIIIT, 
r. 1, O. XII — Rejection of important documents for 
late production—Plaintiff's evidence scanty—Leave 
to- withdraw, whether can be granted—Duty of 
parties to produce documents at early stage. 

A plaintif cannot be allowed to withdraw his 
guit with liberty to institute a fresh suit at alate 
stage of the case merely because his evidence is 
scanty. F 

Parties should disclose their relevant documents 
in dispute at-the earliest opportunity and should 
not keep them back until the trial is in progress. 


A party deliberately withheld a relevant docu-- 


ment so as to surprise the other side and the 
document when tendered subsequently was dis- 
allawed by the Court, The party applied for with- 
drawing the suit with liberty to bring a fresh suit 
as hisevidence was scanty: 


Held, that permission to withdraw with liberty 
to bring a fresh suit could not be granted. 


Oivil revision application against an 
order made by the First Olass Subordinate 
Judge at Ratnagiri, in Oivil Suit No. 79 of 
1927. 

Mr. P. V., Kane, for the Applicants. 

Mr. G. R, Madbhant, for the Opponent. 


JUDGMENT. 


Marten, ©. J.—In permitting the 
plaintiff to withdraw this suit with liberty 
to bring a fresh one, notwithstanding that 
the trial had been going on for several 
days, andthe evidence concluded and the 
ease fixed for fiaal argument, I would hold 
- that the learned Judge misdirected himself 
as to the principles which should have guid- 
ed him in exercising his discretion, The 
fourth paragraph of his judgment sets out 
the principle which he thinks should be 
adopted, Itisin effect that if a plaintiff 
finds at the trial that he may fail because 
his evidence is ecanty, he should be given 
another chance of bringing another suit to 
supplemenf his scanty evidence. That 
principle is not the law of thisland. If it 
were, it would doubtless lead to a great 
deal of perjury and toa vast increase of 
litigation “and hardship on innocent liti- 
gants. That being so, it is open to us to 
revise the discretion which the learned 
Judge exercised. 2 < 

Doing that, it appears that the only 
groundon which the trial application wag 
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based is that certain documents in ths 


possession of the plaintiff which he deliber- 
ately suppressed untilthe trial of the suit 
aad which were consequently disallowed by 
the learned Judge ought now to beputin 
evidence and an opportunity given for that 
purpose. There again the plaintiff has 
deliberately violated. another wholesome 
principle, viz., that parties should disclose 
their rélevant documents in dispute, and 


‘not keep them back until the trial is in 


progress, 

Under thesecircumstances, we think the 
application at that lateatage of the trial to 
withdraw thesuit with liberty to bring a 
fresh one ought to have been refused. 

The result is that the rule-must be made. 
absolute, the order of the Court below dis- 
charged, and the case remanded to be deter- 
mined according to law, and to proceed from 
the stagegat which it leftoff, the evidénce 
having been closed on both sides and ‘the 


- case set down for argument. 


The respondent to pay the apolicinte’ 
costs of this application in any event, 

Murphy, J.-lagree I think this is eg- 
sentially not a case ia which permission to 
bring afresh suit should have been given. 
The documents in question were in the plaint- 
iff's possession and apparently they were 
deliberately withheld at the proper time, 
so as to surprise the other side with them in 
cross-examin: tion. Ultimately they were 
tendered ata very latestage in the case, when 
both the parties had closed their evidence 
and if had been fixed for arguments. The 
learned Subordinate Judge has endeavour- 
ed to justify his action unders, 151 of the 
Oivil Procedure Code, but it is aimitted 
in this Court that it cannot ba made good 
under that section. Under O. XXIII, r. 1, 
the only grounds on which permission to 
institute a freshsuit can be graated are 


where the Oourt is satisfied that a suit 


must fail bý reason of some formal defect, 
or for other sufficieat reasons. It does not 
seem to me that by any stretch of imagina- 
tion we can say that the grounds whith exist 
in this case, the plaintiff's failure to comply 
with the rales of procsdure—a failure 
which appears to have been deliberate—can 
be a sufficient ground for allowing him to 
re-open the whole case and so to make 
good his scanty evidence, , 

I accordingly agree that the Rule must bs 
made absolute, i 


ke 3 Rule made absolute, 


WA 


In ve YALI MAHOMED, 191. ©, 1999 
BOMBAY HIGH COURT. ‘of the same. Court in (Ghurbin Koeri v. 
CRIMINAL APPLICATION FcR Revision No.11 Khalil Khan (2), where it was held that an 


Present: -—Mr, Justice Patkar and 
Mr Justice Baker. 
In re VALI MAHOMED. 
be iminal Procedure Code (Act V of 1898), s. 200~ 


. Vexatious proceedings—Order for compensation after 
adjournment of case, legality of. 


< Unders. 250 of the Oriminal Procedure ‘Code as 


ametided, ifthe complainant is present in Court he 
is ‘bound to show cause immediately and cannot 


insisi upon a grant of an adjournment for the pur-. 


pose. Ii, however, an adjournment is granted or if 


the complainant 16 not present and a summons 18, 


issued to him, the Court can pass an order at the 
adjourned hearing after recording and considering 
the cause, if any, shown by the complainant or 
informant. [p. 774, col. 2' p. 775, col. 1.; 

In the matter of the Complaint of Safdar Husain 
(1), not followed. 

Ghurbin Koeri v. Khalil Khan (2), Emperor v. 
Punamchand Hirachand (8) and In re Nagindas 
Chanusa (4), followed. 


Criminal application for revision against 
an order passed by the District Magistrate, 
Broach, setting aside an order of compen- 
sation ‘passed by the Third Olass Magis- 
trate at Amod. 

Mr. H. D. Thakor, for the Applicant. 

Mr, H. V. Divatia, for the Opponent. 

Mr. B. G. Rao for Mr. P. B. Shingne, Go- 
‘vernment Pleader, for the Orown. 

JUDGMENT.—In : this” case the 
accused was charged under s. 447 of the 
Indian Penal Oode in the Oourt of the 
Third COlass Magistrate, Amod. The 
learned Magistrate acquitted the accused 
and finding that the complaint was false 
and vexatious called on the complainant 
who was present on the same day to show 
cause why compensation . should not be 
‘awarded tothe accused under s. 250 of 
the Oriminal Procedure Code. The com- 
plainant showed cause and thelearned 
Magistrate adjourned the proceedings and 
subsequently passed an order after four 
days directing the complainant to pay 
Rs. 20 to: the accused and in default to 
suffer simple imprisonment for ten days. 
The complainant appealed to the District 
Magistrate, and the learned District 
Magistrate, relying on the ruling in In the 
matter of the complaint of ‘Safdar Husain 
(1), set aside the the order of the Third 
Olass Magistrate on the ground that 
it was without jurisdiction as it was 
not passed- on the same day along with the 
order of acquittal. Theruling in In the 
matter of the complaint of Safdar Husain 
(1) is dissented from in the later ruling 


(1)25 A, 315.. 


order under s. 250, Oriminal Procedure 
Code, paesed by the Court after an 
adjournment was merely irregular and 


“was not without jurisdiction. There is 


besides difference in the language of 
s. 250 of the Criminal- Procedure Cede. 

Under the old section: “the Magistrate may 
in his discretion, by his order of discharge 
‘or acquittal, direct the person upon whose, 
complaint or information the accusaticn 
was made to ysy to the accueed, or to 
each of the accused where there are more 
than one, such compensation, not exceeding 
fifty rupees, asthe Magistrate thinks fit.” 
According to the decisions of this Oourt in- 
Emperor v. Punamchand -Hirachand (3) 
and In re Nagindas Chanusa (4) the order 
subsequently passed by a Magistrate after 
issuing notice on the date of the order of 
discharge. or acquittal would be legal. 

Under s. 250 as amended “the Magistrate 
may, by-his order of discharge or ac- 
quittal, if the ‘pereon upon whose com- 
plaint -or information the accusation was 
made is present, call upon him forth- 
with to show cause why he should not 
pay compensation to such accused............ 
or if such person isnot present direct the 
issue of sun mons to him to appear and 
show cause as aforesaid,” and after con- 
sidering the cause which such complai- 
nant may show, and if he is satisfied 
that accusation was false and either 
frivolous or vexatious-may direct that com- 
pensation to such amount not exceeding one 
hundred rupees or, if the Magistrate 
is a: Magistrate of the Third Ulass, not 
exceeding fifty rupees be paid by such 
complainant to such accused or to 
each of the accused or any of them. 
The Third Olass Magistrate followed the 
proper procedure under s, 250 as amended. 
Under the old section ie order to pay 
compensation was part of the order of 
discharge or acquittal'but it was a sufficient 
compliance with the provisions of s: 250, 
Oriminal Procedure Oode, if the order was 
passed after an adjournment as it would 
be a continuation of the order of acquittal 
and substantially part of the same pro- 
ceedings, Under the amended section, 
if the complainant is present in Court he 
is bound to show cause immediately. He 


MOERSE Oas. 977; 36 A, 132: 12 A. L J. 143; 15 


E 8 Bom. L. R. 847; 4 Cr. L. J 423 
ja 55 Ind. Oas. 851; 22 Bom. L, R. 184; 21 Or. L. J 
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cannot insist upon a grant of an adjourn- 
ment for the purpose. ses Ishvarlal Manek- 
lal Trivedi Inve (5). If, however, an ad- 
journment is granted or if the complainant 
is not present and a summons is issued to 
him, the Court can pass an order at the 


: adjourned hearing after recording and — 


considering the cause if any shown by 
the complainant or informant. We think, 
therefore, that the view of the District 
Magistrate is erroneous. 

We would, therefore, set aside the order 
of the District Magistrate and restore the 
order of the Third Olass Magistrate order- 
ing the complainant to pay compensation to 
the accused, 

Order set aside. 


A. 
(5) 93 Ind. Oas. 158; 28 Bom. L. R, 98; 27 Or. L. J. 
430; A, I, R, 1926 Bom. 225. ` 


- BOMBAY HIGH COURT. 
APPEaL FxomM Onder No. 46 oF 1927. 
October 30, 1928. 
Present:—Mr. Justice Patkar and 
Mr. Justice Murphy. 
MADHAVRAO ANANDRAO RASTE 
~~ DEFENDANT-——APPELLANT 

j versus ' 
Shri OMKARESHVAR GHAT— 
PLs INTIFF-- RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 92, 0. I, 
y. 8—Dedication of allowance to public institution— 
Swit by trustee of institution against trustee of fund 
for share of allowance—Nature of such suit— 
Sanction of Collector, whether necessary—S. 92, scope 
of— Absence of allegation of express breach of trust, 
effect of—Suit by institution owned by public and 
suit by public, difference between. 

In order that a suit may fall within the pur- 
~ view of 5.92, Civil Procedure Code, itis necessary 
that there should be aclear allegation in the plaint 
of an alleged breach of trust created for public 
purposes or a prayer for direction on some point 
in connection with its management. The mere fact 
that such an allegation or prayer can be spelt out 
from the counter-written statement of the plaintiff 
is not enough. [p. 776, cols. 1 & 2] 

The ancestor ofthe defendant granted a eertain 
- allowance to certain public institutions for the 
annual Utsava and in support of the attached 
Brahmins, and constituted himself and: his family 
as trustee of the fund liable to pay to the several 
institutions. .The trustees of one of these institu- 
' tions instituted a suit against the defendant for the 
yecovery of the share payable“to the plaintiff in- 
stitution by the defendant out of the trust fund and 
for an account relating to the same: 


Held, (1) that the .suit wasa simple suit for 


recovery of money due from the defendant and not 
one contemplated by s. 92, Civil Procedure Code, and 
therefore, did not require the sanction of the Collec- 
bor. [p. 777, col. 1.] ; 
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(2) that the suit was not one brought on” behalf 
of the public but to enforce the right of the 
plaintiff institution, and waa, therefore, properly 
instituted by the -trustees of the institution, [p, 778, 


col, 1,1 
Nilkanth Devrao v. Ramkrishna Vithal (4) and 


_Nellaiyappa Pillai v. Thangama Nechuyar (6), fol- 


lowed. 

Narayan Bhikaji v. Vasudeo Vinayak (2), J ugal- 
kishore v. Lakshmandas (3) and Appanna Poricha y, 
Narasinga Poricha (5), distinguished, 

f Jodhi Rai v. Basdeo Parshad (T) and Babajirag y, 
Laxmandas (8), referred to, 


Appeal from an order passed by the 
Assistant Judge, Batara, in Appeal No, 
18 of 1926, reversing the decree passed by, 
and remanding the suit to the Subordinate 
oee at Wai, in Oivil Suit No. 97 of 

4. : 

Mr. Jayakar, (with him Mr. V.D. Limaye), 
for the Appellant. 

Mr. P. V. Kane, for the Respondent, 

JUDGMENT, 

Patkar, J.—This is a suit brought by 
the ‘Shree Omkareshvar Ghat of Kondo- 
pant Nana Gadgil, through its Vahivatdars 
the plaintifs, against the defendant, Sardar 
Madhavrao Anandrao Raste, for an account 
for the years 1*80 to 1923 in respect of 
the amount due for 2/16th share payable 
to the plaintiff-institution by the defendant 
and for the determination of the balance 
due from the defendant after deducting 
-the amounts of village expenses, and for 
the recovery of the balance due from the 
defendant, 

The principal contention on. behalf of 
the defendant in the written statement 
was that the suit was bad for wantof a 
certificate under s, 92 of the Civil Pro. 
cedure Oode. 

The learned Subordinate Judge held that 
the suit was barred by s. 92, and O.I,r. 8 
of the Civil Procedure Code, and dismissed 
the plaintiff's suit. On appeal, the learned 
Assistant Judge reversed the decree of the 
lower Oourt and remanded the suit for 
decision on the merits, holding that the 
suit was not barred under s 92 and. O, 
I,r 8,of the Civil Procedure Code 
. The defendant, in this case, is describ. 
ed as a trustee in the plaint. The ancestor of 
the defendant granted a Dharadatta Agrahar 
Inam in the year 1803 to several institu- 
tions, viz., the Shri Mahalaxmi of the Rastes 
the seven Ghats-of Wai and to seventeen 
specified Brahmin families. The plaintiff. 
institution is one of the seven Ghats. The 
defendant's ancêstor may be considered to 
have constituted himself and his family 
as trustee of the fund liable to pay to 
the several institutions, The learned Assiste > 
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‘ant Judge is of opinion that the present’ 


suit’ is brought by the plaintiff-institution 
throngh its Vahivatdars for recovery of 
the arrears from a person who is the holder 
ofthe fund charged withthe liability to 
‘pay for expenses of the festivals of the 
plaintiff-inatitution. 


The question, therefore, in this appeal, . 


is whether s. 92 of the Oivil Procedure 
Code. bars the present suit for want of a 
certificate from the Collector, and whether 
the Subordinate Judge had jurisdiction 
to decide the suit as it was not a principal 
Civil Court of original jurisdiction. 


The scope of s. 92 has been discussed — 


in arecent decision of the Privy Oouncil 
in Abdur Rahim v. Abu Mahomed Barkat 
Alt (1), where it was held that, under the 
Code of Civil Procedure of 1877, as well 
as the Oode of 1882, the question had arisen 
whether s. 539 was mandatory and, there- 
‘fore, all suits claiming any relief men- 
tioned ‘in s. 539 should be brought as requir- 
ed by that section or whether the remedy 
provided by s. 539 corresponding tos, ¥2 
of the present. Code was in addition to 
any other remedy that existed under the 
law for the redress of any wrongful action 
in connection’ with a public trust of a 


charitable or religious nature. The view . 


of the Bombay High Court, that the suit 


which prayed for any of the reliefs men-- 


tioned in 8.92 could only be instituted in 
accordance with the provisions of that 
section, was accepted: by the Privy Council 
in the case of Abdur Rahim v, Abu Mahom- 
ed Barkat Ali (1). The question, therefore, 
in this case, is whether the present suit 
falls within the ambit of s. 92 of the Civil 
Procedure Code. It has been argued on 
behalf of the appellant that the suit falls 
within the provisions of s. 92. Two con- 
ditions are necessary for the application 
of s. 92, first, there must be an alleged 
breach ofany express or constructive trust 
created for public purposes of a charitable 
or religious nature, and, secondly, the 
direction of the Court is deemed neces- 
sary for the administration of such trust. 
It is urged on behalf of the appellant 
that there is en jallegation in the 


` plaint. of a breach of an express trust 


f 


created for public purposes of a charitable 
or religious nature, and reliance is placed 
on paras. 4 and 7 of the counter-written 


(1) 108 Tnd. Oas. 361; 30 Bom, L. R. 774; I, L. T. 
40 Oal. 19; 9 P.L. T. 65, A. I. R. 1928 P.O, 16; 27 
L. W. 339; 320. W. N. 482; 26 A. L. J. 464; 54 M. 
L. J. 609; 55 C. 519; 48 C. L. J. 55; (1928) M. W. N. 
926; 55 I, A. 96 (P. O). ; ; or 
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statement of the plaintiff. It is urged” on 
behalf of the respondent that the state- 
ments in paras, 4 and 7 in the counter- 
written ‘statement were made in answer 
to the contention of the defendant in the 
written statement that he was not a trustee | 
and was notliablé to pay anything to the 
plaintiff institution. It is further urged 
on behalf of the respondent that in the 
original plaint there is no express allegation 
of a breach of trust on the part of defend- 
ant. In paragraph 4, ib is said:— 

“Some amount is being received from 
defendant from year to year for the 
Shrikrishnotsava of the plaintiff's Madhali. 
Allicha Ghat (cf Kondopant Nana). 
But it is not known whether the same 
is given in the proportion of the income 
received or in the proportion of the 
right.” 

And itis further stated in the same para- 
grapb:— ; 

“So the whole -matter should be madé 
clear." 

It is suggested on behalf of the appellant 
that these statements amount to an allega- 
tion of a breach of an express trust created 
for a public purpose. We do not agree 
with the contention on behalf of the appel- 
lant that there is an alleged breachof any 
express or constructive truest created for 
public purposes in the plaint, and though 
such.. an allegation may by twisting of 
language be spelt out of the statements in 
the’ counter-written statement, we think 
that for the purpose of s. 92 there must- be 
a clear allegation of a breach of an express 
or constructive trust created for public 
purposes. It does not appear from the 
plaint that any direction of the Oourt is 
invoked for the administration of any such. . 


‘trust. In the present case there are two 


trusts, a trust which is to be perfermed by 
the defendant in respect of the fund of which 
the members of the defendant's family have 
constituted themselves trustees, and a 
second trust in respect of the plaintiff- 
institution for the purpose of the several 
festivals which are to be performed during 
the year. As soon as the amount payable 
by the defendant's family is made Over to 
the plaintiff-institution- the plařntifs are 
interested 
trust relating to the plaintiff institution, 
and the defendant family is not interested 
in the administration of that trust. Ia the 
plaint no direction is invoked in "regard to 
the administration of the trust relating to 
the fund in the possession of the defend- - 
ant’s. family; nor is there any directjon 


in the administration of the | 
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invoked in regard to the administration of 
the trust relating to the plaintiff-institu- 
tion. The suit is a simple suit of the 
plaintiff institution through its managers 
to recover the amount payable by the 
. defendant. In my opinion there being no 
express allegation ofa breach of a con- 
structive truit for public purposas and 
there basing no prayer for direction to the 
Court for the administration of such trust, 


8. 92 of the Civil Procadure Cods does not. 


apply to the present suit. What we have 
to see is the nature of the suit, not in its 
form but in its substance. Though an 
account is asked for and that relief may 
fall under s. 92 (d), the present suit is 
really a suit brought by the plaintiff- 
_ institution to recover the amount due to 
the plaintiff institution by the defendant's 
family, who have constituted themselves 
trustees of the fund liable to pay certain 
portion of that fund to the plaintiff for the 
Observance of the several festivals in 
which the  plaintiff-institution is in- 
terested, 


On behalf of the appellant a-reference is 


made tothe case of Narayan Bhikaji v. 
Vasudeo Vinayak (29). In that case the 
difficulty of deciding whether a particular 
case falls within’ the scope of.s. 92 was 
recognised. The facts of that case are 
quite different from the fasts of the present 
case. There the defendants-trustees were 
in the actual management of the temple 
in respect of which the suit was brought 
. and there was a prayer for a direction as 
to what should be done with the trust 
funds. The suit there was against the 
trustees of the temple in respect of which 
the suit was brought and there was a 
specifi: relief asking for a direction as to 
what should be.done with the trust funds. 
In that case there was really a dispute be- 
_ tween the parties as to who were or should 

be the trustees of a public trust. In the 
present case as soon as the amount was paid 
by the defendant's family they had no 
further interest in the administration of the 
fund so far as the plaintiff-institution was 
concerned, 

In the case of Jugalkishore v. Lakshman- 
das.(3) referred to on behalf of the appel. 
lant, -it was held that the defendant, 
- though he was not appointed as a trustee, 
had made himself a constructive trustee, 
by purporting’ to manage it as temple 


(2) 86 Ind. Cas. 490; 26 Bom, L. R. 950; ALT. R. 
1924 Bom. 18 . TI : 
(3) 23 B. 659; 1 Bom. L. R. 118. 
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property and was liable as such to the 
beneficiaries. That wasa suit brought on 
behalf of a Hindu temple by the “pujari 
and five other worshippers of the idol 
alleging a breach of a constructive trust 
and praying for the removal of the defend- 
ant from the management and for 
settlement of a scheme under the directions 
of the Court for the future management of 
ine ane 

n Nilkanth Devrao v. Ramkrishna Vi 
(4) it was held thats, 92 applied ka elit 
two conditions were satisfied, first, either 
there must ‘be an alleged breach of an 
express or coastructive trust created for a 
purpose of a charitable or religious nature 
and, secondly, a direction of the Court 
must be deemed necessary for the adminis- 
tration of any such trust. It was further 
‘held that unless the suit fell within the 
scope ofs, 92 ofthe Civil Procedure Oode 
1908, the mere fact that it resembles in 
certain respects a suit which may properly 
‘be brought under s. ¥2 can afford no good 
ground for holding thats. 92 eould apply 
In that case the suit was brought . by the 
hereditary Muktears (trustees) of a temple 
fora declaration that defendants Nos. 1 to 
4 were not properly appointed trustees of 
the temple, and for an injunction restrain- 
ing them from interfering with the plaintiffs 
in the management of the affairs ofthe temple 
and it was held that the suit was outside the 
scope of that section asthe plaintiffs were 
hot sulng on account of any breach of trust 
as contemplated by it, nor were they 
applying for any direction of the Oourt for 
a epee an of the trust, 

ne caseo! Appanna Poricha v. Narasi 
Poricha (5), which refers to a suit brought 
by one of the trustees against a co-trustee 
for accounts, does not directly apply to the 


' facts of the present case where the defend- 


ants are not the trustees of the’ plaintif- 
institution, but trustees ofa different fund 
liable to pay a portion ofthe fund to the 
plaintiff-institution. 

The case of Nellatyappa Pillai v. Thanga- 
ma Nachuyar (6) resembles the present case 
in its essential features, In that case the 
trustees of a temple sued to recover from 
the representatives of the trustees of a fund 
constituted forspecial purposes in connection 
with the temple worship a sum of money 
misappropriated by him and to obtain the 


(4) 64 Ind. Oas. 353; 46 B, 101; 23 Bom. L. R. 87 

(5) 69 Ind, Oas. 304; 45 M 113; 41 M. LJ. fos: l 
(1921) M. W. N. 833; 15 L. W. 18; 30 M.L. Ti: A T 
R. 1922 Mad. 17 (F. B). a 

(6) 21 M. 406; 3 M. L. J. 119, 
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appointment in his place of himself or 
some other fit person, it was held that the 
suit was maintainable without the sanction 
of the Advocate General or the Collector 
under s. 539 of the Civil Procedure Code. 
In the present case, however, there is no 
prayer for removal of the defendant from his 
position of a trustee ofthe fund in his 
charge. Wethink, therefore, the view of 
the lower Appellate Oourt is correct that 
the suitisnot barred by s. 92 of the Oivil 
Procedure Ocde, 

Another point which was not taken in the 
lower Court is urged on behalf of the appel- 
lant, viz, that the present suit brought by 
the institution described as Shri Omkar- 
eshvar Ghat was not maintainable. On the 
other. hand, it has been argued on behalf of 
the respondent that it is a religious institu- 
tion and that the present suit is not 
brought on behalf of the public, but to 
enforce the individual right of the plaintiff- 
institution entitled to rec3ive a portion of 
the income from the defendant. A temple 
is attached to each of the several Ghats, 
We agree with the contention of the respon- 
-dent thatthe suitis maintainable by the 
present plaintiff-institufion, the Shree 
Omkareshvar Ghat, a religious institution, 
The property can be said to belong to the 
plaintiff institution in an ideal sense like 
other religious institutions and temples. 
The plaintiff-institution like a Math oran idol 
is a juristic person capable of holding pro- 


perty and acquiring and vindicating legal - 


rights though of necessity it zan only act in re- 
lation to those rights through the medium of 
some human agency, See Jodhi Rai v. Basdeo 
Parshiad (7) and Babajirao v. Laxmandas (8). 
The plaintiff-institution can, therefore, bring 
a suit through its Vahivatdars, the Panchas. 
The suit, therefore, brought by the present 
plaintiff is not a suit brought on behalf of 
the public for vindication of the rights of 
the general public as contemplated bys. 
92, but wasa suit by the plaintiff institu- 
tion to enforce the right to recover the 
amount due to the institution from the 
defendaat. We think that the view of the 
lower Court is correct and, therefore, dismiss 
the appeal with costs. 

Murphy, J.—The facts have already 
' beem fully set out in my learned brother 
Patkar’s judgment, and I need not recapi- 
tulate them. The simple question before 
‘us is whether the plaintiff's suit is within 
-. one of the classes covered by s. 92 of the 
Oivil Procedure Code, and is consequently 

(7) 11 Ind. Cas. 47; 33 A. 735; 8 A, L. J. 817. 
(8) 28 B- 215 at p. 223; 5 Bom. L. R. 932. - 


MAÐNAYRAO ANANDRAO V. OMKARESHVAR GMAT, 


119 I. 0. 1929 


barred by the formalities required by that 
section not having been complied witb, or 
is not covered by the section. I think that 
it is not a suit of the nature contemplat- 


ed in s. 92. It was actually brought by 


certain persons, who déscribed: themselves 
as the ‘“Panchas” ofa charity known as 
“Shree Omkareshvar Ghat,’ against the 
representative of the Raste family whose 


-ancestor was the donor of an allowance 


of Rs. 100 to this “Ghat” apparently for 
the purposes of the annual “Utsava” and 
in support of ifs attached Brahmins. In 
fact, it is a claim by the Brahmins for 
what they believe to be a larger sum, which 
has become available owing to an increase 
in the village revenue, out of which the 
allowance is to be paid. The class of cases | 
included in s. 92has beenvery clearly defined 
in two caseson whichI rely. The first of 
these- is Nilkanih Devraov. Ramkrishna 
Vithal (4) where the principle has been 
laid down that to be covered by the section 
there must either be an allegation in the 
plaint of abreach of trust or a prayer for 
direction on some point in connection with 
its management. Although it has been 
urged before us that an allegation of breach 
of trust has been made in this case, it cer- 
tainly has not been madein clear terms, 
though it may possibly and with difficulty 
be spelled out from the plaintiff's counter- 
written statement. 
The second case [ relyonis Appanna 
Poricha v. Narasinga Poricha (5). Kum- 
araswami Sastri, J. has at page 127* of the 
same volume clearly defined the general 
classes of cases to which s. 92 was intended 
to apply. In his opinion the object was 
that it should govern suits by the public, or 
by the Advocate General, for the vindica- 
tion of the rights of the public in charit- 
able trusts, and the relief asked for should 
be all or any of the reliefs specified in 
els. (a) to (h)of sub a. (1). It appears to 
me that, looking at the section in the 
light of and with the aid of the opinions 
to be found in these rulings, it is not 
possible to say that the present suit, as 
framed, comes within any of the classes 
to which the section was intended to 
apply Iagree, therefore, that he learned 
Assistant Judge's judgment is correct 
that his order. of remand is proper, and 
that the appeal should be dismissed with 
costs, OF l 
Appeat dismissed. 





cA. e 
- “Page of 49 M—[Hd], 


119 I, O, 1929 


BOMBAY HIGH COURT. 
Segond Civin APPRAL No. 258 or 1927. 
January 31, 1929. 
Present:—Mr., Justice Baker. i 
MALHARI VAMAN KRAMAVANT 
AND OTHERS — DEFENDANTE —— APPELLANTS 


VETSUS 
VINAYAK RAVJI KRAMAVANT 
AND OTHERS— PLAINTIFFS — RESPONDENTS, 

Hindu Law—Joint family—Partition—Some pro- 
perties left undivided—Members, whether jaint ten- 
ants or tenants-in-common—Suit to divide some of 
such items—Omission to plead that all such items 
should be divided—Subsequent suit by defendant for 
partition of remaining items—Res judicata—Civil 
Procedure Code (Act V of 1908), s. 11, Exp. 1V— 
‘Might and ought'—Co-owners—Adverse possession— 
Knowledge of adverse claim, necessity of. 

Where the members of a joint Hindu family 
agree to sever and divide their properties,.the joint 
family ceases toexist and in respect of those pro- 
perties which are left undivided at the time of 
partition they are tenants-in-common and not joint 
tenants. [p. 780, col. 1.] 

Dagadu v. Sakubai Nana Bodake (4), followed. 

Although in the case of a joint family a person 
suing for partition must sue for partition of all 
the joint property, there is no law by whicha ten- 
ant-in-common seeking to recover ‘possession of 
property left undivided and in possession of other 
tenants-in-common is bound to include all these pro- 
erties in one suit, [ibid | 

Failure of a tenant-in-common to plead that all 
the undivided properties should be divided, in a 
suit brought by another tenant-in-common to re- 
cover his share in one ef the joint items, does not, 
therefore, operate as a bar to the institution of a 
suit by the former for partition of the remaining 
items. [p 780, col, 2.] l 

In order that a co-sharer or tenant-in-common 
should be excluded from his share in the property, 
it is necessary to show that some act has been 
done by one co-owner to the knowledge of the other 
which amounts to a denial of the latter’s right. [p. 
782, co.l] - a : i 

Chandbhai Mahamadbhai v. Hasanbhat Rahimtula 
(7)and Gobinda Chandra Battacharjee v. Upendra 
Chandra Bhattacharjee (8), followed. > 

The position in law as regards exclusion is the 


same in the case of joint tenants and tenants-in- ` 


common. [p. 781, col. 1.] 

Second appeal from a decision of 
the Joint Judge at Thana in Appeal No, 225 
of 1925, confirming a decree passed by 
the Subordinate Judge at Alibag, in Civil 
Suit No. 128 of 1924. 

Mr-C H Patwardhan, for the Appellants. 

Mr. P. V. Kane, for the Respondents. 


J UDGMENT.—The plaintiffs sued the 
defendants for partition and possession of 
their one-fifth share in the lands in suit at 
Nagaon and Davale. The plaintiffs and 
the defendants are the descendants (sons) 
of three out. of the five sons of Hari, In 
the first Court defendants Nos. 5 and 6 
supported plaintiffs’ claim which was con- 
tested by defendants Nos. 1 to 4 almost 

entirely on the ground that the plaintiffs’ 
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title was barred by time inasmuch as 
neither they nor their fathor had ever had 
possession ofthe land in suit. It wag 
also contended that there was other joint 
family property which should be brought 
in suit. The first Court awarded plaintiffs’ 
claim andon appealits finding was con- 
firmed by the Joint Judge of Thana. The 
defendants Nos. lio 4 make this second 
appeal. The-only points taken in the 
appeal are first that the suit is barred-by 
res judicata under s. 1], sub-s. 4 of the Code 
of Civil Procedure, and, secondly, that it is 
barred by adverse possession or by limita- 
tion, the plaintifis having been excluded: 


. from any share in the propertyin suit. It 


is not disputed that the plaintifis as one 
of the five sons of Hari would be entitled 
to one-fifth share in the property in dig- 
pute. l 

It seems that there was a partition þe- 


tween the brothersin 1875 which is eyi- 


denced by Ex. 21. At that partition 
some property including the property in 
suit was left undivided. I use the word 
undivided in preference to the word joint 


because in law the position of the parties 


is that of tenants-in-common and not joint 
tenants, a 

The question of res judicata arises in this 
way. In 1921 the present defendants Nos, 1 
to4 brought Suit No, 85 of 1921 against 
the heirs of Baja, thatis, Yefendants 
Nos. 5 and 6 and the present plaintiffs who 
arethe sons of Ravji, for partition of 
their share of certain land Survey No, 14 
plot No.3. It is contended on . behalf of 
the appellants that under s. 11, cl. 4 of 
the Civil Procedure Code, the present 
plaintiffs who are defendants in that suit 
should have as part of their defence put 
forward the present claim for the parti- 
tion of the remainder of the family pro- 
perty and had it decided in that suit and 
not having done so they are now barred 
from bringing s separate suit to recover 
their share in this property. Asa matter 
of fact in their written statement, which 
is Ex. 26 at page 25 defendant No. 2 who is 
present plaintiff No. 1 said that there wag 
other property, namely, the property 
which is now in dispute in the present 
sult, which was kept joint and should 
be included in the suit and partition of the 
whole) land should be made. It will, 
therefore, be seen that the present 
plaintif did raise this ground but 
there was no decision on this point and 
hence itis claimed that they cannot now 
raise the question again presumably on 
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` the ground that any relief which is not 
granted by the decree should be consider- 
ed to have been refused and in support of 
the proposition that the present suit is 
barred the learned Advocate for the ap- 
pellant has relied on Kameswar Pershad y. 
Rajkumart Rutian Kour (1), Gangadhar v, 
Parasharam Bhelchandra (2). In Kames- 
war Pershad v Rajkumart Ruttan Koer (1) 
which is a Privy Wouncil case, the plaintiff 
had brought two successive suits practically 
on the same cause of action to recover the 
same relief. In the first suit he sued the 
reversioner as being in possession of the 
property chargeable with the debt due by 
‘the widow. That suit was dismissed #as 
against him but decreed against the widow. 
Subsequently he brought the present suit 
claiming to recover from the reversioner 
the balance of the widow's debt on the 
ground that he had agreed, on taking the 
surrender of the estate from her, to become 
responsible for her debts. It was held 
that this was an alternative ground which 
he might have alleged in the former suit. 
Hence the present suit would not lie. 

The other case Ukha v. Daga (3) was one 
in which the plaintiffs had brought a suit 
for partition of certain debts and the 
second suit was brought for partition of 
certain lands which were alleged to have 
been left for subsequent division at the 
time of the former partition. It was held 
that the “plaintiffs were bound in their 
former suitto demand the partition of the 
whole property which remained undivided, 
and having intentionally omitted todo that 
they were barred under what is now O. II, 
r. 2, Oivil Procedure Code. 


The position of the parties in this case 
after the partition was that of tenants-in- 
common as regards the property which was 
left undivided as is shown by the ruling in 
Dagadu v. Sekubat Nana Bodake (4) which 
overrules the case in Gaurishankar v. At- 
maram (5) on which the appellant relies, 
Although in the case of a joint familya 
person suing for partition must sue for 
partition of all the property I am not aware 
that thereis any law by which atenant-in- 
common seeking to recover possession of 
property left undivided and in possession 
of other tenants-in-common is bound to 


(1) 20 O. 79 at p. 85; 19 I A. 234; 6 Sar, P. O. J. 
241 (P.O). h 

(2) 7 Bom. L. R. 252; 29 B. 300, 

(3) 7 B. 182. ; 

(4) 73 Ind. Cas. 369; 25 Bom. L, R, 806; 47 B. 773; 
A.E R. 1924 Bom. 31. - 

(5) 18 B, 611. 
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include all these properties in one suit. 
Moreover in the present case it will be seen 
that by his written statement the present 
plaintiff No. 1 asked that the other pro- 
perties might be included in that suit in 
partition. Thereafter the plaintiff in that 
suit, that is, the present defendants Nos. 1 to 
4 agreed to the addition of this property 
provided defendant No. i who was the 


e 


father of defendants Nos, 5 and 6 in suit 


was willing to allow the property in his 
defen- 
dants in that suit, that is, the present plaint- 
iff agreed to these properties being joined 
by the plaintiffs but for some reason or 
other, the plaintifs did not do so and 
nothing was done in the matter. | 

lt is further contended that e, 11, sub-s. 4 
only refers to matters which should be made 
a ground for defence or attack in such 
former suit and as the defendants in that 
suit had no objection to the plaintifs get- 
ting one-fifth share in the property it was 
not necessary to bringin the other proper- 
ties into the suit, Even supposing the 
parties had been still members of the jcint 
family, it is open to doubt whether this suit 
would have been barred by res judicata in 
view of the fact that the present plaintiffs 
did attempt to have the properties now in 
suit brought into that suit but for some 
reason or other failed to do so. In my 
opinion, the caseis not that of a joint 
family nor is this asuit in which a member 
of a joint family seeks partition of property 
which is being left undivided by a former 
partition. 

The rulings of the Privy Council in Gir- 
jabai v. Sadashiv Dhundiraj (6) and Dagedu 
v. Sakubat Nana Bodake (4) show that where 
the parties have agreed to sever the juint 
family ceases then to exist. This is applic- 
able to the present case, for in the partition 
deed which was executed between the 
fathers of the parties to this suit they stated 
that they are unable to pull on together 
and are, therefore, dividing the property but 
for some reason or other certain properties 
were not actually divided at that time. In 
view of this evidence of their intention to 
sever, the jointfamily ceased to exist and 
in respect of those properties which were 
not divided at the time must be held to 
be as tenants-in-common. They were not com- 
pelled to ask that all the properties remain- 


(6) 37 Ind. Oas. 321; 43 I. A. 151¢ 18 Bom. L.R. 
621; 200, W., N. 1085; 14 A. L.J. 822; 20 M. L. T. 
78; 12 N. L. R. 113; (1916) 2M, W. N. 65; 4L. W. 
(BO) ©. L. J. 207; 31 M. L. J. 455; 400. 1031 
(P. ©.). 
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Ing undivided should be divided when a 
suit was brought by one tenant in-common 
to recover his proportionate share of the 


property. I hold, therefore, that the suit is 


not barred by res judicata. 

The second point, which has been raised 
is thatthe suit is barred by limitation the 
defendants having excluded the ‘plaintiff 
from participation in the profits of this 
property. The property in question is 
very small the income only being a few 
rupees ‘The first Court has held at paras. 
14 and 15 of its judgment that the plaintiffs 
were not excluded. In para. 14 it saya:— 

“I believe more in the plaintiffs’ state- 
ment,” though if is not corroborated 
by any evidence except that of the defend- 
ants Nos. 5 and 6.” 

And in para, 15 it goes on ‘to say 
that : l l 

“In the case of co-sharers when there is 


no partition between them sole occupation - 


by one of them of the joint property is not 
prima facie inconsistent with the rights 
of the others and. mere non-participation in 
the profits by one and exclusive possession 
and enjoyment of the joint property by the 
other, is not adverse possession creating an 
exclusive title. There must be a disclaimer 
of the rights of others by an open assertion 
of a hostile title on the part of the co-owners 
claiming exclusive title by adverse posses- 
sion and notice of disclaimer to the other 
sharers, either direct or by open acts ‘and 
circumstances, is necessary. There is no 
evidence to prove that defendants Nos. 1 to 
4 or theirfather ever openly claimed to be 
the exclusive owners of the lands,” 
The view of the Subordinate Judge ap- 
pears to be based on the supposition that 
they continued’ to be co-sharers as regards 
lands undivided at the partition. If by 
co-sharers is meant members of joint 
family, itis not correct, but the position 
in law as- regards exclusion is the same as 
- in the case of tenants-in-common. The 
lower Appellate Court correctly refers to 
the members of the family as tenants-in- 
common, Taking them to be tenants-in- 
common, as they are, the case quoted by 
the learned Advocate for the appellant ia 
Gangadhar y- Parasharam Bhelchandra (2), 
in which it is held that to constitute an 
adverse possession as between tenants-in- 
common there must be an exclusion or an 
ouster. Exclusive receipts of profits by one 
tenant-in-common continuously for a long 
period would be sufficient evidence to 
presume an- actual ouster of the other 
tenants-in-common, And the period of 
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exclusion there was about fifty years. But 


in the present case the lower Appellate ` 
Court appears tohave accepted the view ` 
of the first Court that the plaintiffs should 
be believed when they say that they have 
received profits of the land in question. - 
The land in suit appears to have been 


‘in the possession of Waman, father of de- 


fendants who died in 1917, the suit being in 
1924. And if the plaintiffs were given 
their share by Waman there would be no 
adverse possession under the statutory’ 
pericd counting from his death. >. 
In Chandbhai Mahamadbhai v. Hasanbhai 
Rahimtula (7) it was held that the sole pos- 
session by one of two joint owners itself is 
no evidence of the denial of his right of the . 
other joint .owner, and time does run 
against the joint owner out of possession 


. until the joint . owner in possession has 


done some act to the knowledge of the 


other which amounts to denial of the 


latter's right. It. may be mentioned that 
the joint owners referred to in this ruling 
are not members of a joint Hindu family: 
cf.also Gobinda Chandra Bhattacharjee v, 
Upendra Chandra Bhattacharjee (8).' 

In the present case there does not appear 
to:be evidence of any act done by the 
defendants to the knowledge of the plaint- 
iffs which amounts to.a denial of their 
right. And the Courts below have believed 
that the plaintiffs have participated in the- 
income of the land which, as I have said, is 
very small, = - | ae ae 

-There is another point which has- been 
referred to by the learned Judge in his 
judgment in appeal and that is that in the 
suit of 1921 which was only three -years 
before the present suit no objection was 
raised by the present appellants-defendants, 
then . plaintiffs in that suit, to the claim of 
the present plaintiffs to have the remaining 
property partitioned. It appears, therefore, . 
that the question of setting up adversé 
possession did not suggest itself to them 
in 1921, It is only set up forthe first time 
in the present suit in 1924 

In these circumstances I agree with the 
view of the Courts below that the defendants 
did not show that the claim of the plaint- 
iffs is barred by exclusion for more than 
the statutory period. In view of the rulings I 
have just referred to in Chandbhai Mahamad» 
bhai v. Hasanbhai Rakimtula(71) and Gobinda 
Chandra Bhattacharjee v. Upendra Chandra’ 
Bhattacharjee (8) in-order that. a eo-sharer 


7) 64 Ind. Cas. 205; 46 B. 213; 23 Bom. L. R: 1033: ` 
at R. 1922 Bom, 150, : 033; 


8) 56 Ind, Cas; 141; 47 O, 274; 93 O, W, N. 977; 
3048, La J, 912. S 4 K = ae N. 97. $ 
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or tenant-in-common should be excluded 
from his share in the property, 1b 18 necessary 


. to show that some act has been done by one 


co-owner to the knowledgeof the other which 
amounts toa denial of the latter's right. 
I think the onus would lie on the defendants 
to prove their adverse possession. Itis found 


that they have not discharged itand I must. 


hold that the exclusion of ‘the plaintiffs is 
not proved. The result is that the decree 
of the lower Court will be confirmed and the 
appeal dismissed with costs. 

A. Appeal dismissed, 


t 





BOMBAY HIGH COURT. 
Orvin APPLICATION No. 727 or 1928. 
January 29, 1929. | 
Present :—Mr.-Justica Patkar and © 
. Mr. Justice Baker. 
LALLUBHALI PRAGJL | 
PLAINTIFES Nos. | TO 4—AppLICANTS 
versus 
BHIMBHAI DAJIBHAI AND orgers— 
—-[)EFENDANT— OPPONENT, 
- Civil Procedure Code (Act V of 1908), ss, 109, 110 
—Leave to appeal to Privy Councitl—Case of ease- 
ment of light and air—Valuation of appeal, whether 
governed by value of property. 109 (c), scope of. | 
In the case ofan appeal to the Privy Oouncil in 
a case of easement to lightand air it isthe value 
of the right of easement and not the value of the 
whole property that determines the appealable value, 
[p. 782, col. 2.) 
De Silva v. DeSilva (2) and Manilal Gugaldas v. 
Banubai Framji (3), followed. 
Appaya Padadaya Guru v. Lakhamgowda Basavan- 
prabhu (1), not followed. ‘ 
What is contemplated’in cl. (c) ‘of s. 109 of the 
Oivil Procedure Code is a class of cases in which 
there may be involved questions of public import- 
ance or which may be important precedents govern- 
ing numerous other cases or in which, while the 
right in dispute is not exactly measurable in money, 
itis of great public or private importance, [p. 784, 
col. 2] 
Gea of easements of light and air are not usual- 


ly of great public or private importance. [ibid.] 


Application for leave to 
Majesty in Council. _ 

Messrs. H. C. Coyajee and Gharekhan 
(with him Mr. P. A.Dhruva), forthe Appli- 
cants. 
Mr. D. A. 


appeal to His 


Tulzapurkar, for the Oppenent. 
JUDGMENT. 
Baker, J.—These are applications for 


-leave to appeal tothe Privy Council against 


the decision ofthis Oourtin. Second Ap- 
peals Nos, 864 and 914 of 19265. The ap- 
peals arose out of two cross suits in res- 
pect of an easement, 7. e. the right to open 
two windows and an arch inthe western 
party wallof the defendants’ house, The 
“#Reported in 115 Ind, Cas. 25—[L7d,] 
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first question which will arise in this case is 
whether the property is Rs. 10,000 or up- 
wards in value. The learned Oounsel for 
the appellant has argued that in asuit for 
an. easement of light and air claimedby the 
owner of property A, against property B, it 
is the value of the property and not the 
value of the easement that determines the 
appealable value, and for that proposition 
he relies on the case of Appaya Padadaya 
Guru v. Lakhamgowda Basavanprabhu (1). 
Now the trend of decisions in this Court 
has always been the other way. In De 
Silva v, DeSilva (2) the point- was directly 
in issue, and it was held, to determine the 
value prescribed by s. 596 of the Oivil Pro- 
cedure Code, the decree is to be looked at 
as if effects the interests of the party pre-- 
judiced by it, and where the detriment. to 


, the party seeking relief is estimated at less 


than Rs. 10,000, the value of the matter in 
dispute in appeal is not of the prescribed 


` value, the decree itself does not involve any 


claim or question to or respecting property 
of the prescribed value, and the case does 
not fulfil the requirements of s. 596 of the 
Gode. Sir Lawrence Jenkins in deciding 
the case said (page 46*):— 

“The argument has been that inasmuch as 
the whole property is valued at Rs. 12,000 
there isa compliance with the terms of s. 596, 
(i. e. the present 8,7110), though the loss to 
the defendant by reason of the decree is 
limited to one-third of that property and 
profits. Iiwe were to give effect to the 
contentions urged before us it would follow 
that ifthe sole subject-matter in dispute 
were an easement of trifling value, but 
affecting property worth Rs. 10,000 or up- 
wards then aright to appeal to His Majesty 
in Council under the Oivil Procedure Code 
would exist.” ; ANG 

That ruling was followed in Manilal 
Jugaldas v, Banubai Framji (3) in which in 
an application for leave to appeal to the 
Privy Gouncil the respondent contended 
that though the valueof the easement of 
light and air claimed by him in the suit 
was less than Rs. 10,000, yet the suit in- 
volved a claim or question to or respecting 
property of the value of over Rs, 10,000 
and he was, therefore, entitled to a certifi» 
cate, It was held, rejecting the applica- 
tion, that in the caseof an easement, the 
value of which fell much below Rs. 10,000, 


(1) 72 Ind. Cas. 127; 25 Bom, L. R?77; A, I, R. 1923 
om. 176. > - 

(2) 6 Bom. L. R. 403, < 

(3) 63 Ind. Cas, 588; 23 Bom. L. R. 374. 

m 
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there was no right of appsal although it 
effected property worth over Rs. 10,000 and 
reference was made to the case of De Silva 
v. De Silva (2). Nowit appears that after 
leave to appealin M anilal Jugaldas v.. 
Banubai Framji (3) had been refused by 
this Court special leave to appeal was 
granted by the Priyy Council, But we are 
not in possession of the judgment, and we 
do not know what were the reasons which 
led their Lordships to grant special leave 
to appeal, but that is referred to in the 
case of Appaya Padadaya Guru v, Lakham- 
gowda Basavanprabhu (1). Thisis a case on 
which the learned Counsel for the applicant 
relies, and it is also’ the case which Mr, 
Mulla has: quoted in his Civil Procedure 
Oode, sth Edition, at page 299, in support 
of the proposition that in a suit for an 
easement of light and airclaimed by the 
owner of property A, against the owner of 
property B,it is the value of the property 
A and not-the value of the easement that 
determines the appealable value. With 
allrespect, the case of Appaya Padadaya 
Guru v. Lakhamgowda Basavanprabhu (1) 
does not seem to me to support this 
proposition, In that case the dispute 
was between two persons as regards two 
properties in which the parties weré 
held to. ba entitled to share equally, 
and it was found that-the plaintiff's 
share was worth more than Rs. 5,000, 


and, therefore, the defendant's share was. 


also worth more than Rs. 5,000 and so the 
total value of the property was over 
Rs. 10,000. The user referred toa well and 
to the open space in the compound adjoin- 
ing the two houses. The property, there- 
fore, in respect of which the easement 
was directly claimed. and in respect of 
which the easement was exercised was 
worth more than Rs. 10,000. That is to say 
the plaintiff claimed the right to use a 
well and compound the value of which was 
Rs. 10,000 and upwards, and this does not 
refer to the same thing asa dispute regard- 
ing two small windows in a particular. 
room of a house, butasa matter of fact the 
judgment in Appayya Padadaya Guru v. 
Lakhamgowda Basavanprabhu(\) has not dis- 
sented from the rulings already quoted in 
De Silva v, De Silva (2) and Manilal Jugal- 
das v. Banubat Framji (3) nor does itseem 


to have been followed in subsequent cases,- 


In Nariman» Rustomji Mehta v. Hasham 
Ismayal (4) which was decided two years 
later than Appayya Padadaya Guru v, 


(4) 85 Ind. Cas, 191; 49 B, 149; 26 Bom, L. R, 1261; A, 
J, R. 1925 Bom, #197, 
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Lakhamgowda Basavanprabhu : (1), De 
Silva v. De Silva (2) was again followed, 
and the principle laid down ina Nariman 

Rustomji Mehta v. Hasham Ismayal (4) is 
not the principle laid dowa in Appayya 
Padadaya Guru v. Lakhamgowda Basavan- 
prabhu (4). It was heldin that case that 
where in a partnership suit leave to appeal, 
to His Majesty in Oouncil was applied for, 
the petitioner contending that the decree 
involved a claim respecting property of the 
value of Rs. 10,000 within the meaning of 
second paragraph ofs. 110 of the Civil 
Proceduré Code, 1908, it was the value of 
the appellant's share in the partnership that 
must be looked to and not the value of the 
whole partnership property. It has: just- 
been pointed out that in Appayya Padadaya 
Guru v. Lakhamgowda Basavanprabhu (1) 
what was held was that it was the value of 
the whole property and not the value of the 
plaintiff's share which for this purpose 


must be taken to apply. So the principle 


laid down in Nariman Rustomji Mehta 
v. Hasham Ismayal (4)is the same princi- 
ple ag that laid down in De Silva v. De 
Silva (2)and Manilal Jugaldasy Banu- 
bai Framji (3) expressly follows De Silva v. 
De Silva (2) and makes no reference. to 
Appapa Padadaya Guru v. Lakhamgowda 
Basavanprabhyu (1). In thesecircumstances 
it appears that this Oourt has with this 
one exception, for which no reasons are 
given, -always followed De Silva v. De Silva 
(2)which is still good law. In addition to 


` this the Privy Oouncil in Mirza Abid Husain 


v. Ahmad Husain (5) has proceeded on much 
the same principle as Nariman Rutomji 
Mehta v. Hasham Ismayal (4) holding tnat s. 
110 of the Oivil Procedure Code applies to 
the value of the annuity which is sought to 
be recovered,and not to the value of the 
property upon which that annuity is charg- 
ed. And that case distinguishes the case of 
Radhakrishna Aiyer vy. Sundaraswamier 
(6), the case upon which the learned Oounsel 
for the applicant has relied, and in which 
it was laid down that the sum of money 
actually at stake represents the true value. 
In these circumstances I am of opinion that 
the case of DeSilva v. De Silva (2)is still good 
law, which has been uniformly. followed in 

(5) 75 Ind. Cas. 502; 26 Bom. L. R. 731; 18 L. W, 
146; A. LR. 1923 P.O. 102; 26 O. O. 216; 45 M, L. 
J. 253; (1923) M. W. N. 590; 33 M. L. T. 23% 10 0. 
E J. 288; 28 O. W. N.-289;9 0. & A. L, R, 484 


. ©.). 

(6) 74 Ind. Oas. 584; 49 I. A. 211; 360, L. J. 450; 16 
L, W. 18; 31 M. L. T. 31; 45 M. 475; 43 M. D. J. 393; 
ai OWN. I; ATH, REP, O. 207; 20A. iud, 084 
(P Ode “ k 
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this Court, and the principle which that 
decision lays down is that in the case of an 
easement it-is not the value of the whole 
property which. isto be taken into con- 
sideration. In addition to this the learned 
©ounsel for the respondent has quoted 
Hirjibai v, Jamshedji (7) which lays down 
that the amount of value ofthe subject- 
‘matter of the suit cannot. be larger tban 
what the Court in which the suitis brought 
-has jurisdiction to try and decree, and 
where it is open to the plaintiff to place his 
own valuation on his suit, and he elects to 
value it at anamount whichis within the 
jurisdiction of a Subordinate Judge of the 
Second Olass, itis not open tohim after- 
wards to say that it is of the value of 
Rs. 10,000 or upwards. In the present case 
the relief sought was valued at Rs. 5. 
The suit was valued ab Rs. 5 for 
all purposes, and wasbroughtin the Oourt 
of the Second Olass Subordinate Judge. 
Hence it would not be open now for the 
applicant, who was plaintiff in one suit and 
defendant in the other, to contend that the 
. -Buit related to property of the value of 
Rs. 10,000 or upwards, in which case the 
suit should have been brought in the First 
Class Subordinate Judge's Court. In these 
circumstances I am of opinion that. the 
value of this appeal must be taken to be less 
than: Rs. 10,000, and, therefore, it does not 
fulfil the requirements ofs. 110 of the Gode 
of Civil Procedure, and that it does not in- 
volve any claim or question to or respecting 


property of the like amount or value, Second- < 


ly, in this case the decree which has been 
passed by this -Gourt confirmed the 
decision of the Court immediately below, 
and, therefore,in order that a certificate 
might issue that this is a fit case for 
appeal to the Pirvy Council the appeal 
must involve some substantial question of 
law. Now the point in this case was. only 
this, that at the time the plaintiff brought a 
suit, by plaintiff I mean the servient owner, 
the defendant applicant had not enjoyed 
the easement for twenty years, and that 
was found by all three Oourts. After the 
institution of the opponent’s suit the 
applicant brought a cross-suit or another 
suit to establish his right to the easement, 
and at the time when he brought that suit, 
which was some months later than the 


institution of the opponent's suit, the period | 


of twenty years. had elapsed, and it was 
held that it was not open to him to add on 
tothe period which had expired at the 


_ (7) Ak Ind, Cas, 783; 15 Bom, L. R, 1021, 
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time of the institution of the opponent's 
suit the subsequent period after the 
institution of that suit. Now.there is a 
decision of the Court of Ohancery to that 
effect, and although there is a point of law 
as there must necessarily bein every case, 
Iam not prepared to hold that it is a 
substantial point of law. Then it is con- 
tended that the appeal might at any rate 
fall under s. 102 (c), which provides for an 
appeal from any decree or order, when the 
case, as hereinafter provided, is certified 
to be a fitone for appeal to His Majesty in 
Oouncil. 

The same ruling which I quoted just now, 


Hirjibhai v. Jamshedji (7) deals directly 


With this point, and says what is contem- 
plated incl. (e) of s. 109 of the Oivil 
Procedure Oode is a class of cases 
in which there may be involved 
questions of public importance or which 
may be important precedents governing 
numerous other cases or in which while the 
right in dispute is not exactly measurable 
in money it is of great public or private 
importance. A ‘case was quoted in the 
course of the arguments in this case which 
referred to the right of management ofa 
Parsi fire temple which naturally would be 
a matter of greatimportance te the Parsi 
community, but I do notthink it can for a 
moment be urged that the present case, 
which relates to the right to open two small 
windows ina loft or gallery in a housea, is a 
It can 
hardly besaid to be an important precedent 
governing numerous other cases The 
circumstances of this case ure as I think I 
pointed out at the time of my judgment 
very peculiar. It is veryrare that sucha 
question as two suits brought by ‘two per- 
sons would involve questions such as arose 
in the present case, The point on which 
the Subordinate Judge felt some difficulty 
was that the applicant was entitled to a 
decree if the opponent had not brought 
a suit, and that isa point which I should 


„think is hardly ever likely to arise again. 


Oases of easements of lightand air are of 
daily occurrence in this Oourt, but they’ are 
not usually of great public ar private im- 
portance. They may be importantto the 
parties themselves, but not to the com- 
munity asa whole. I do not think the case 
can be brought unders,. 109, cl. (c) and I 
think that argument was raised as a last 
mesouroe in case the case did not fall under 
6,110. | - 

_ Idonot-wish to deal with the question of 
one of these two applications being barred, 


_ - cedure Code. 
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~ As a matter of fact there is only one’ judg:. 
ment of ‘this Court in- the two cases, and 


the delay was excused by the Registrar. 


Apart from this on the grounds which | 
have already given I am of opinion that in- 
this casa the value ofthe property is not 
Rs. 10,000 or upwards, that no -substantial 
question of law is involved and that- the 
certificate asked for should ba refusad and 
the rule discharged with costs, P 
Patkar, J»—I agres. These are two 
‘applications for leave to appeal to the 
Privy Council, It is urged on behalf of the 
opponents that one of the - applications is 
beyond time, The Registrar has’ excused 
the delay, and for the determination of the 


question involved in these.applications | 


consider that both the applications are 
within time. The applications for leave ‘to 
appeal in this case do notask for a certificate 
‘under s.~ 109 cl.-(c) of the Oivil Pro: 
Leave can be granted under 
s. 109, cl. (c), in very special cases. It was 
held in Banarsi Prasad v, Kashi Krishna (8) 
- that it is clearly intended to meet‘special 
cases such as for example those in which 
the point in disputeis not measurable by 


money though it may be of great public or- 


privaté importance. Imay also refer to the 
case: of Hirjibhai v. Jamshedjt (7), I do: 
‘not think that this is a case whichcan be 
considered to be of great public or private 
importance. The case does not admittedly 


fall under the first clausa of s, 110 of the . 


Oivil Procedure Code. It is urged that it 
falls under the second clause of s. 110 on 
the ground that the decree involves in: 
directly some. claim to-or respecting pro- 
‘perty of Rs. 10,000 or more. `The earlier- 
decisions of this Oourtin De Silva v. De 


Silva (2) and Manilal.Jugaldas v. Banubat- 


Framjt (3) are opposed to that contention. 
In De Silva v. De Silea (2) Sir Lawrence 
Jenkins observes (page. 406"): >- : - 
“If we were to give effgct to the conten- 
tions urged before us it would follow that 
if the sole subject-matter in dispute were 
an easement of trifling value, but affecting 
property worth Rs. 10,000 orupwards then 
a right to appeal to His Majesty in. Council 
under the’ Civil’ Procedure Oode would 
exist. It*appears to me that this would be 
giving to the words of the section an opera- 
tion that could not have been ‘intend- 
ed a ; ; | 4 
The same view was taken by Macleod, O. 


J.in Mantlal Jugaldas ve Banubat. Framji - 


l ®) 2 L A, 11;23 A. 227: 50, W.N; 193;.8 Sar. P, 
0. J. 447; 11M. L. J. 56; 3 Bom. L. R. 154 (P, O). | 
“Page ofG Bom, la, Ree[ EdF oa’ 
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($). Reliance, however, is placed on the later 


decision of: Macleod, ©. J. in Appaye 
Padadaya Guruv,. Lakhamgowda Basavan 
Prabhu (1)--where' reference is made to 
leave given by. their Lordships of the Privy 
Council in Manilal Jugaldas v. Banubar 
Framji (3), Thojudgment of their Lordships 
of the Privy Council has not been reported, 
and thecopy of the judgment has not been 
produced before us, The decision, however 
-in Appaya Padadaya Giru v. Lakhamgowda 
Basavan -Prabhu. (1) is - inconsistent 
with the. later decision of this Court in 
Nariman Rustomji Mehta v. Hasham Is- 
mayal (4) which follows-the previous decis 
sion in De Silva v. DeSilva (2) and cannot - 
be reconciled: with the decision of the Privy 
Council in Mirza Abid Husain v. Ahmad 
Husain (5) explaining the case’ of Radha- 
krishna Atyar-v, Sundaraswamierj (6). It 
was held by their Lordships- of the ‘Privy . 
Oouncil that 6.110 of the Civil Procedure 
Oode applied to the value of the annuity 
which was sought to be recovered and not 
‘to the value of the property upon which the 
aunuity -was-charged. : The view: of this 
Oourt in De Silva v. De Silva (2).is followed 
by -the’ Patna High Oourt in Bhaunath Gir 
v. Bihari Lal (9).. Where-the detriment to 
the party: seeking relief is less than the 
-prescribed value of Rs. 10,000; the value of 
the subject-matter in dispute on appeal to 
‘His Majesty in- Oouncil is neither of the 
prescribed value, nor does the decree itself 
involve any claim or question to or respect- 
ing property of that value. The same view 
‘was taken by‘ the: Madras High Oourt in 


` Appala -Raju v- Rangappa ` Naicker (10) 


where it was held that in a suit framed as 
one for:a declaration and ‘injunction in 
respect of the right to take water froma 
pond and channel for the irrigation of lands 
the real value ofsuch aright could pro- 
perly be ascertained only on the basis of the 
detriment or injury which the plaintiff 
‘would suffer-if -that right were negatived. 
lt.was held by Sadasiva Aiyar, J. that- the 
word. “property”-in-the second paragraph 
which is an alternative to the first para- | 
graph means rights-to property inferior to 
full ownership where such inferior rights 
alone are the subject-matter in dispute, and 
the second paragraph extended the privilege 
given by the first paragraph only to cases 
where a claim regarding rights of Rs.10,000 
or upwards in value is involved in- 


9) 52Ind, Cas..723; 4P, L. J. 415; (1919); Pat, 


(10) 40 Ind; Cas. 680; 33 M, L, .J, 481; 6 In Wy 12; 


— 
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directly though ‘not directly. Spencer, J. - 


was of opinion that the claim must be one 
‘to or respecting property of Rs. 10,000 in 


value, and not a claim merely affecting pro- . 


perty ofsuch value. In case a right of-way 
- -or other easement is claimed by the owner of 


a adjacent houses oneofthe value of. 
- Rea. 
Rs. 5,000 in two different suits over the 


10,000 and another of the value of 


land of.a third person and is negatived by 
` the decrees in the two suits, leave to appeal 
to the Privy Council will have tobe grant- 
ed in the one case and refused in the other 
if the contention of the applicant is accept- 
‘ed. I think, therefore, that the case does 
not fall under the second clause of s. 110. ~ 
. If the contention on bebalf of the ap- 
poren had been accepted, it would have 
„been necessary to send down an issue’to the 
lower Court under O XLY,r. 5 butin the 
„present case the affidavit filed on behalf of 
the applicant shows that the value of the 
-building is Rs. 10,892, to which is added 
the value of the front portion of the land 
and the rear portion of the land to the 
extent of-Rs. 2,075 and-Rs, 1,866. Assuming 
_ however, that the valueof the building was 
„Rs, 10,832, it is difficult to accept the value 
of -the depreciation at Rs, 345 only. If 
proper deduction on account of deprecia- 
tion is made from the value of the building 
‘as given in the estimate of the Engineer 
_ on behalf of the applicant, the value of the 
building might come to less than Rs. 10,000, 


-On the other hand, the value of the pro-. 


porty according to -the affidavit of the 
ngineer on behalf of the opponent is 
Rs. 5,994 only. Even if the extended 
construction sought to be put upon ‘the 
second clause of s. 110 be aecepted, I 
‘doubt whether the value of the property 
“would be Rs, 10,009 or more. Itis, there- 
fore, unnecessary to consider whether there 
is any substantial question of law involved 
‘in this case. I would, therefore, discharge 
‘the rules in both the applications with 
‘costs, j | 
oå, Rule discharged, . 
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BOMBAY HIGH COURT. 
Sxoonp O1:vin Appaat No. 123 or 1937. 
January 24, 1929, 
Preseni:—Mr. Justice Mirza and Mr, 
_ Justices Murphy, 
ANANT DATTATRAYA THAKURDESAI 
` AND OTBERS—DEFENDsNTS—APPELLENTS 
versus - 
MAHADEV WASUDEO THAKURDESAI 
"AND OTBERS—PLAINTIFF3— RESPONDENTS. 
~ Hindu Law— Widow—Adverse possession as widow 
Property acquired, whether stridhan or goes to rever- 
sioners—Hvidence—Botkhat entry—Presumptive evi- 
dence of title and possession. 5 
If a Hindu widow who is in possession o property 
adversely to another is in possession as a widow. she 
does not acquire the property as her stridhana but 
must make if good to her husband's estate, [p. 
167, col. 1.) : 
Lajwanti v. Safa Chand (1), followed 
Tarabai v, Dattaram (2), distinguished. 
An entryina botkhatis presumptive evidence of 
title and possession in favour of the person- whose 
name appears in it. [p, 787, col, 2.) - . 
Second appeal from the decision of 
the First Class Subordinate Judge, A, P., at 
Ratnagiri, in Appeal No. 303 of 1925, 
une the are passed by the Subor- 
inate Judge at Rajapur, in Civil Suji 
15 an Japur, 7 Sulit No, 
dessrs A.G. Desai and G..B. Chi 
er APDR ADIE E > a iki 
. Mr. H.C. Coyajee, (with hi 
Kane,) for the eee ii eae 
JUDGMENT.. : 
` Mirza, J.—The appellants Claimed to 
be in possession of an undivided half share 
ina Khoti takshim in their right of purchase 
of the equity of redemption relating . to that 
property from one Narmadabai, a’ Hindu 
widow, in 1911, and later from one Parvati- 
balan heir. under the Hindu Law of one 
Balkrishna; and in their right of having 
redeemed the property from the mortgagee 
Both Courts have held thatthe property 
had become the property `of. one Gangabai 
by adverse possession and later of her 
daughter in-law Narmadabai - both b 
inheritance and by adverse possession: the 
the sale from Narmadabai was not justified 
-on the ground of any legal necessity and 
‘was not binding upon. her reversioners 
Both Courts have also held that when 
Parvatibai sold the equity of redemption 
“her right to ithad long since been barred 
-by limitation, and the equity of redemption 
had vested in Gangabai and Narmadabai 
by adverse possession. Hence they decreed 
‘the respondents’ (original plaintiffs’) Claim 
to redeem the property from the*appellants 
on payment of the-amount. whioh the 
“appellants were held to have paid to the 


‘ mortgagee, 


w- 
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In resisting the plaintiffs-respondente' 
claim to redeem the property, the 
appellants by their written statement set 
out the case that Gangabai was the 
owner of the equity of redemption in 
the property by adverse possession, that 
the property was her siridhan and had 
descended to her daughter-in-law Narma- 
dabai as her heir and that as purchasers of 
the equity of redemption from Narmadabai 
and as redeemers of the mortgage they were 
now the owners. But they had to resile 
from that position owing to the ruling of 
their Lordships of the Privy Oouncil in 
Lajwanti v. Safa Chand (1), viz., that a Hindu 
‚widow is nota ‘life renter, but has a widow's 
estate, that is to say, a widow’s estate in her 
deceased husband's estate and if possessing 
as @ Widow she possesses adversely to any 
one as to certain parcels, she does not acquire 
the parcels as siridhan, but she makes them 
good toher husband's estate. In that view 
of the law the property acquired both by 
Gangabai and Narmadabai by adverse 
possession would belong to the estate of 
their respective husbands. The respond- 
ents are admittedly the reversionary: heirs 
‘and they would be entitled to succeed to 
the property as such heirs, ; 


. Mr. Desai on behalf of the appellants 
has argued that the possession’ of this 
property wasall along with the mortgagée 
and underthe ruling in Zarabat v. Dattaram 
(2) neither Gangabai nor Narmadabaicould 
acquire a title by adverse possession. The 


facts in that judgment, in my opinion, can 


be distinguished from the case with which 
we have here to deal. The earliest :mort- 
gage in the case, Ex. 48, executed in 157 
shows that the property in suit along with 
three others was mortgaged to one Dhavale 
and purported to bea possessory mortgage; 
"but the terms of the mortgage-deed make it 
clear that the mortgagors reserved to 
, themselves the right to remain ia possession 
and to manage the properties as long as 
they paid interest to the mortgagee regu- 
larly and gave proper security in advance 
for such payment. The last surviving co- 
parcener of this joint family was Balkrishna. 
He died in 1878, leaving his daughter 
Bhimabai as his heir according tothe Hindu 
Law. Gangabaiat that time was entitled 


(1) 80 Ind. Cas. 788; 26 Bom. L. R. 1117; 22 A. L. 
J. 304; A. I. R. 1924 P. C. 121; 5 Lah. 192; (1924) M. 
W. N, 442; 20 L. W.10; 2 Pat. L. R. 245; 2806. W, 
N. 960; 47 M. L. J. 935; 6 P. L. Til; 51 LA, 171; L. 
R. 5 A. (P. C.) 94 (P. OL), 

(2) 87 Ind. Oas 765; 27 Bom, L, R, 441; 49 B, 539 
A L R. 1925 Bom, 465, l 
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only to a right of maintenance out of the 
estateand-the owner according to law was 
Bhimabai, the ancestressof Parvatibai. _ . 
. The findings are that after the death of 
Balkrishna, Gangabai continued in sole 
possession and management of all the 
properties that had belonged originally to 
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the joint family. Exhibit 54 is a further 


charge created in 1884 by Gangabai upon 
the properties belonging to this estate, Ex- 
hibit 55 is yet another further charge creat- 
ed by Gangabai in 1884 upon these proper- 
ties, On August 13, 1892, Gangabai purpor- 
ting to be the ownerof-the property in suit 
executed a mortgage of the same to secure 
asum of Rs, 2,350. It is contended by 
Mr. Desai that this mortgage-deed was in 
the nature of a consolidation of the previous 
mortgages and charges, and a further 
amount was obtained by Gangabai in 
respect of this fresh mortgage. The mort- 
gage, in my judgment, is very different from 
the original mortgage of 1857. The mort- 
gage of 1857 comprised four properties, 
including the one in suit, and three of them, 
namely, residential house, Khoti Khasgi 
thikans and Deshmukhi ‘allowances have. 
been omitted from the mortgage-deed of 
1892, The mortgagor Gangabai reserved to 
herself the right of vahivat tothe property 
on terms similar to those which were set out 
in the original mortgage of 1857. After 
the death of Ralkrishna, the name of 
Gangabai was substituted in the botkhat 
in 18:6. There are saveral rulings of this 
Court to the effect that an entry ina botkhat 
is presumptive evidence of title and posses- 
sionin favour of the person whose name 
appearsin it. Gangabai died in 1902 and 
on her death the Khoti takshim was trans- 


ferred from her name to that of 
Narmadabai her daughter-in-law. Narmada- 
bai] would be entitled to succeed 


to Gangabai under the Privy Council 
ruling above referred to. She would ba 
heir to Gangabai’a deceased husband, 
Narmadabai’s title to the property was 
never disputed by the heirs of Balkrishna. 

In my opinion, the judgments of the two 
‘Courts are correct and this second appeal 
should be dismissed with costs. 

Murohy, d,—It has been found that 
Balkrishna was the last male owner and on 
his death in 1878-79 his proper heirs were in 
succession his daughter and in turn her 
daughter and grand-daughter. But in 
fact what actually happened was that 
Gangabai, who was never the widow, 
but had been the sister-in-law of Balkrishaa, 
the last male owner of the property, proceed: 
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ed to deal with it as her widow's estate 
which had vested in her, and her daughter-in- 
Jaw Narmadabai in turn acted ina similar 
manner, though actually all that the. two 
‘women were entitled to,.out of the family 
property, was maintenance; and although 
half the sharein the Khoti village in ques- 


tion was mortgaged to one Dhavale during 


the whole of. this period. Both Courts 


below found.that the two widows’ possession 


was in terms adverse to those of the heirs of 
Balkrishna. Finally, in 1911, the defend- 


ants acquired the equity of redemption in. 


the property from Parvatibai, the great- 
. grand-daughter of Balkrishna, and also 

obtained a sale from Narmadabai the second 
widow; and their title is based on these two 
documents. Theview of the Courts below 
hasbeenthat the sale-deed by Narmadabai 
was not for family necessity, and that. the 
real amount paid was Rs. 1,550 for 
the purpose of paying off Dhavale’s 
mortgage. They have also held that 
Gangabai's and Narmadabai's. possession 
was adverse to that of the real heir of 
Balkrishna, “the heirship having culminat- 
ed in Parvatibai; but on the strength of the 
Privy Council ruling in Lajwanti v., Safa 
Chand (1), the acquisition by these widows 
of an estate by prescription would cause 
it to revert to their deceased husband's 
-estate; and since the alienation by Narmada- 
-bai has been shown to be for no legal 
necessity the reversioners would be entitl- 
„ed to this property on Narmadabai’s death. 
Narmadabai died in 1917; but since during 
her. lifetime the defendants had an interest 
entitling them to redeem and did redeem 
the mortgage, I think, the plaintiffs must 
“pay the costs of: the” redemption before 
they can be entitled to possession of the 
Khotki asreversioners, For these reasons 
.1t Seems to me that the judgments recorded 
by both Courts below are correct and 
ne this appeal must be. dismissed with 

8. 


„Per Curiam,.—Both appeals. are dis- 
missed with costs, 


A, Appeals dismissed, 
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BOMBAY HIGH COURT... 
ORIGINAL Cavru JURISDICTION Suir No. 
2228 or 1926. 

March 7, 1928. 
- Present :—Mr. Justice Orump. 
KAIKHUSHRU M. TALYARKHAN 
i ` PLAINTIFF a 
tersus 

BAI GULAB AND otHers—DeEFanDANTS. 

Official assignee—Stock exchange declaring certain 
person defaulter—Defaulter becoming bankrupt— 
Board of Stock Exchange realising sum due to defaulier 
Oficial Assignee's right to recover such sum—“Artifi- 
cial fund”, application of doctrine of. 

. The doctrine of “an artificial fund” rests on the 
existence of something which would not have arisen 
had the course of business been uninterrupted. [p. 
792, col. 2.] ; 

Where a person who has been declared a defaulter 
by the Board of Stock Exchange has become bank- 
rupt and a sum has koen realised by the Board from 
g debtor ofthe defaulter after the latter was de- 
clared defaulter forthe use of the inside creditors, 


-the Official Assignee can recover that sum on behalf 


of all creditors if the sum wae difference agreed tobe 
due as between the defaulter and the debtors and 
as such recoverable by the defaulter. [p. 792, col. 1.] 


‘Mi. Kemp (with him Messrs. Kanga, Advo- 
‘cate General, and Mulla), for the Plaintiff. 
Mr, B.J. Desai (with him Mr, Tarapore- 
wala), for the Defendants. 
JUDGMENT.—The plaintiffin thissuit 


-is the Official Assignee, and he sues as the 


assignee :of the estate and effects of one 
Virji Madhavji who was adjudicated an 
insolvent on July 2, 1925. The first 
defendant is the widow and executrix of 
one Tulsidas Mohanji, and defendants 
Nos. 2 to 17 are the President and members 
of the Board of Directors of the Native 
Share and Stock Brokers Association. 
Defendants Nos, 18 to 22 are members of 
the Defaulter Committee of the said. 
Association. The suit arises out of certain 
transactions between Virji and Tulsidas, 
who were both certified brokers of the said 
Association, Thenature of those dealings 
is as follows:—Virji sold to Tulsidas 
seventy-five shares of the Century Mill for 
June delivery. He then bought from 
Tulsidas twelve shares of the same Mill 
for thesame delivery and healso bought 


. five shares of the Fazul Mill for July 


delivery. Upon these traneactions three 
gums are alleged to have become due from 
Tulsidas to Virjj. As regards the purchase 
aud sale of twelve Century shares the 


‘amount is Re. 1;976-4-0. As to the balance 


of sixty-three Century shares, the profit al- 
Jeged to be dué is Rs, 12,231-4-0, and on the 
Fazul shares the amount is Rs: 1,458-12 0, 
The ‘plaintiff; the Official ‘Assignee, claims 
fo he entitled to recover theso three -sumag 
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from Tulsidas, And as Tulsidas has paid 


these thres sums to defendants Nos. 2 to’ 


. 17, the plaintiff claims that he is entitled 
to recover them from those defendante. 
The manner in which these liabilities arise, 
and in what way defendants Nos, 2 to 18 
are concerned, will appear more particular- 
ly hereafter. For the moment it is enough 
to say that they recovered these sums by 
virtue of the rules of the Association. 
The amounts were actually paid- by 
Tulsidas to the Dafaulters Committee after 
the date on which Virji was adjudicated 
lusolvent. Upon this statement of facts 
the question immediately suggested itself 
to me whether the plaintiff had any cause 
of action at all against the defendants other 
than defendant No. 1, but it was explain- 
ed to me that defendants Nos, 2 to 18 did 
"not wisn to take any objection on that score, 
The suit .is one of a number of teat suits, 
- and the Association are desirous that their 
liability in this matter should be settled. 
Havingirecovered these sums from Tulsidas, 


they do not wish that his representatives | 
should be held liable for amounts which 


he-has already paid, and in ‘the event of 
it being found that Tulsidas would have 
been liable to pay these amounts, they are 
prepared to submit to a decree, It is 
unnecessary, therefore, to censider this 
point further. Inorder that there may be 
no misunderstanding about the matter, 
I think it ia well to record the statement 
- made by defendants’ Counsel, Mr. B. J. 
Desai, upon this point, It was in ths 
- following ‘words: “Should the Court hold 
that asto any of the three sums in issue 
one or more of.them did not represent a 
fund. exclusively distributable amongst 
Stock Exchange creditora, defendants Nos. 


2 to 18 will sumbit' toa. decree-as to such. 


sum or sums with interest at the rate 
agreed upon.” The general nature of 
the suit} is thus apparent, but it is 
necessary to set out the precise sequence 
of eventsin order to be able to decide the 
points that arise. Virji was acting as 
broker for one Manilal, an outsider, 

and Manilal speculated very heavily with 
. the result that the market for the particular 
shares in which he was speculating became 
completely disorganised. Virji had under- 
taken business for Manilal to the extent of 
about Rs 2,70,000. That was in the month of 
May. At the end of May, Manilal abscond- 
ed, and on June 8, on the patition of Virji, 
Manilal was adjudicated insolvent, A com- 
position was effected at annas eight in the 
rupee, whigh Virji, among other creditors 
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‘respect of the same.” 
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accepted on June, 10; and on Junë 15: 


‘Manilal’s adjudication was annulled. We 


are not directly concerned with- Manilal’s 
dealings except that they constitute the 
reason why the Board of the Association 
took certain action as regards fixing rates 
and also that they were the cause of Virji's 
insolvency. Inside the Association, Virjiand 
Talsidas dealt as principal and principal and 
I will now turn to the sequence of events 
so far as the Association is concerned. 


‘On June 1, six brokera, of whom Virji 


was one, wrote to ths Directors of the 
Association pointing out that a very 
serious position had arisen in respect of 
Dying and Oentury ‘shares, and: that 
certain merchants. who had purchased 
these shares had disappeared from Bombay. 
The brokers were, «therefore, liable for 
very heavy amounts, and ‘they :requested 
ths Association to take such steps as 
they might think -fit to deal” with the 
position. On Juns- 2, tha President of 
the Association closed the market, and 
the Board at a meeting passed two 
resolutions with respect to the shares -of 
Bombay Dying, - Century- and  Madhowji 
Mills. The. firat resolution put a stop to 
any further transaction in these shares 
sand directed that .thos3s membera who 
wished to take delivery of these shares 
for the June settlement should, in the 
usual course, pass slips. 
tion we are not specially concerned, 
There. was, however, a second resolution 
which runs as follows:—. o 

“After. the slips are circulated the Badla 
transactions of the said shares that is to 
say ofthe remaining outstanding’ transac- 
tions, the June-July vaida shall be noted 
‘party to party’ by each party -at ‘the fol- 
lowing rates...” 
- Then follow certain rates for inter alia 
Oentury shares:— -> l AN 

“Oa Thursday June 4, the Bazar shall 
remain open up to 2 o'clock (inthe after- 
noon) during which time all the outstand- 
ing szudasin respect of all the remaining 
Company shares can be settled; and the 
members can effect badla (transactions) in 


What the Board did in “effact was to 
direct that these transactions for. the Juna 
settlement which were not carried: through 
in the ordinary way should be’compulsorily 
carried overto the July settlement at 
certain fixed rates, It will’ be-.seen that 
nothing is said here about shares in Fazul 
Mill, but'on June 13, 1925, a 


With this resolu- ° 


~ 


9, further _ 
resolution wa3.pa33ed, waich fixela ooartain 


” 
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Yate for Fazul shares also. It is unnecés- 
sary, I may say here, to go into any arith- 


metical calculations, for the effect of what. 


was dere by the Board is not disputed. 
Thestms which I have already set out are 
the result of their action. The rosolution 
ofJune 13 mentioned certain brokers 
48 being affected by that resolution, but 
did not refer to Virji. On the same date 


Virji addressed aletter to the Secretary of 


the Board in the following terms:— 

“I am unable to settle my differences 
for the vaida of June-July of the year 1925, 
and there ere moneys due to me from 
Sheit Manilal Jugaldas, and the said Bhai 
is togive a sum of money to each of his 
creditors. Asfor the .sum which may 
come to my share, L make over the whole 
thereof to our Association, and the said 
sum shall be distributed amongst my 
ere litors, Moreover my own condition is not 
such that 1 can meet this liability 
which has cropped up. I, therefore, re- 
quest my creditors that they will receive the 
said sum and make'me free, and the Board 
will allow my card to remain, and along with 
this I have cent under covera letter to re- 
cover the moneys of the trustees, that is, the 
moneys of Manilal Jugaldas.” - 

This is intimation py Virji that he was 
unable to meet his obligations to his credi- 
tora within the Association. It appears 
that the matter was put before the Def:ult- 
ers Committes, and an attempt at settlement 
was mad. It may be gathered from what 
took place subsequently that no satisfac- 
tory arrangement was arrived at. What the 
exact proposal made by Virji was, and 
what. was the exact position taken by th: 
Defaulters Committee are not really mat- 
ters of any particular moment. Virji made 
a certain proposition, and the Defaulters 
Committee found themselves usable to re- 
commend it to the Board On June 17, 
1925, thero was another resolution cf the 
Board in whic. they say that fifteen 


. brokera including Virji had been unable to 


pay their dues, but that they had framed a 
scheme for settling with their creditors 
which the Committee accepted, and they 
direċted the settlement should be complet- 
ed before June 25 andinthe meantime 
these brekers should be prohibited from 
taking up any new business, Virji was one 
of these fifteen brokers, and that resolution 
must have been passed while the proposed 
settlement was under discussion. On June 
19 Virij wrote again to the Directors, and in 
that letter, he says: -~ 

“My case was put before the Committee in 
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reply to which I was told asfollows: “My 
share is not sufficient at one-half and nearly 
Rs. 20,000 are foundshort, Thesum should 
be paid up in full in cash within two. days, 
1. e., before the 19th,” 

This is somawhaié obscure, but if appa- 
rently means that what was due to Vnji 
from. his debtors was insufficient to pay his 
creditors at eight’ annas in the rupee, and, 


therefore, he was called upon to find a sum’ 


of Rs. 20,000 by the 19th. The letter then 


goeson to say that Virjifound it impos- 


sible to pay this amount for causes over 
which he had no control. Oa Juas 20, the 
Defaulters Committee made a report to the 


Board ag regards the suggested settlement ` 


and asregards Virji they say:— 

“And as regarda the condition on which 
the last member, Bhai Virji. Madhavji, ap- 
plies to make a settlement, the Committee 
isnot able to recommend unanimously to 
effect a settlement on that condition. 
Therefore, the Board may act in such man- 
net as might appear proper to them.” 

The matter of Virjis settlement was; 
therefore, still under consideration, and was 
referred to the Board. The matter came 
before the Board on June 23, and by a re- 
solution of that date he was declared a 
defaulter. There is one further- letter from 
Virjion Juns 30,1925,in which hesays:— 

“This is to write that you declared me & 
defaulter on the, 23rd instant. Please, 
therefore, let me know how did brokers 
having dealings with me arrive at the set- 
tleament of my outstanding shares for July 
vaida, and at what rates, so that I may 
know the extent of my liability in respect cf 
July vaida. I am of opinion that the shares 
should be purchased or sold on my own ge- 
count at the opening rateson the day fol- 
lowing the day on which I was declared 
defaulter. Please write to me immediate- 
ly waat the principal brokers have done.” 

Ido not think that this last letter adds 
anything material to thecase. The position 
is clear, and it is that Virii became a de- 
faulteron June 23; After that date he was 
adjudicated an insoivent onthe pstition of 
an outside creditor. 

The exact controversy arising ypon these 
facta may bastated as follows: The As- 
sociation claim tbat under their rules the 
amounts which were paid by Virji's debtors 
inside the Exchange to the Defaulters Oom- 
mittee are available for distribution pro rata 
among the inside creditors. Tho Official 
Assignee, on the other hand, claims thas 
these amounts form part of the estate of 
Virji, and that they should be paid to him 
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for distribution among the gèneral body of 
creditors. ; 
A word may be said as to the rules of: the 


Association. The relevant rules are r. 18 and _. 


rr. 56 to 62, They are unfortunately somewhat 
obscurely drafted, but under r. 58 the 
Directors apparently have power to publish. 


. the name of the broker as a defaulter, and it . 
was apparently under this rule that they . 


took action in Virji’s case. Upon such ae- 


tion the matter comes before the:Defaulters ~ 


Committees who corresponds to the Official 
Assignee or Assignees of the London Stock 
Exchange. And the action which may be 


taken is defined in rr. 60 and 61, whieh run - 


as follows :— - 

“60. On the very day a broker is found 
to be unable to meet his liabilities, those 
brokers who may have their transactions 
outstanding with him shall givein writing 
intimation in that behalf to a member of the 
above mentioned Committee orto theMehta of 
the Halland they shall closesuch outstanding 
transactions that very day at such rate as they 
may be, and then shall hand over tothe 
member of the Committee or to the Mehta 
of the Hall a detailed statement in writing 
showing the amounts claimable and pay-° 
able by him. 
. “61; The Oommittee shall recover the 

amounts claimable by him, and shall distri- 
bute the same among his creditors in pro- 
portion to their claime.” 

Of the three sums which are in suit inthe. 
present case the defendants abandoned all 
claim to the sum of Rs. 1,976-40 which 
was due from Tulsidas to Virji on the pur- 
chase and sale of twelve of the seventy-five 
Oentury shares. And that is because that 
sum became due quite apart from any ac- 
tion taken by the Board with respect to 
Virji’s case, and was a cass of ordinary 
differences. As regards the two other sums 


the defence raised is that these are not” 


amounts due by Tulsidas to Virji, but they 
form an artificial fund created by the rules 
of the Association, and, therefore, are not 
available for distribution among ths gene- 
ral creditors. The respective contentions of 
the parties will be clearly unoderstoo: from 
a notice under O. XII, r. 4, to admit 
facts, and the answers given thereto by 
the defendants. We are concerned with 


answers Nos. 8 and 10. Answer No, 8,° 


after setting out the difference due on the 
sixty-thres Oentury shares and the difer- 
ence due on the twelve Oentury shares, 
states as follows :— 

“The diferenco is not arrived -at by raa- 
son of the insolvent being declared a de- 
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faulter and the insolvent would have been 
entitled to receive the said difference if he 
had not been declared a defaulter.” 

Mr. Desai for the defendants desired to 
qualify that answer and as no doubt it is 
a. question of law or at least a mixed ques- 
tion of law and fact, it is open to him to do 
so. According to him the answer should 
have run as follows:— 

-~ “The difference is not arrived at by rea- 
son of the insolvent being declared a de- 
faulter, but by reason‘ofthe resolution of 
the Association of June 2, 1923, being car- 
ried out, And the insolvent would haye- 
been entitled to receive the said differ- 
ence if he had not been declared a defaulter 
and no Stock Exchange creditor had claimed 


the same for the satisfaction of his debt.” . 


Similarly thè defendants through their 
Counsel qualified answer No. 10, and, with’ 
the qualification suggested, that answer runs 
as follows :-— 

“Ib was in pursuance of thesaid resolution 
of the June 13, 17 - and 23, 1925, that 
the transaction for the sale of the said 63 
shares of the Oentury Mills which were 
carried over to July 1925 settlement in pur- 
suance of the resolution of June 2, 1925, 
were closed at Rs. 325 per share and the 
transactions for the purchase of Fazul shares 


-were closed at Rs, 740 per share,” 


And the 11th answer, similarly qualified, 
runs as follows:— 

“As regards the July 1925 settlement the 
sum of Rs. 1,458-12-0 found due by the 
said Tulsidas Mohanji Vora to the insolvent 
Virji Madhavji was ascertained by such . 
closing as aforesaid, and if the insolvent 
had not bean declared a defaulter and no 
Siock Exchange creditor had claimad the 
sum for the satisfaction of his debt, he 
would have been entitled to réceive the said 
difference.’ | 
. Virji was adjudicated insolvent. on July 
2, 1925, on the petition of an outside credi- 
tor. Tae act of insolvency was on June 13, 
Uader.s. 17 of the-Presideacy Towas Lasoly- 
ency Act Virji’s estate vested in the Oificial 
Assignee. Under B. 52 the Odicial Assignee 
is empowered to recover for the general body 
of creditors the debts due to Virji. If Vir- 
ji could have recovered thesesums3 then the 
Official Assignee can do so.. 

Tne position between Virjiand: Tulsidas 
has to be considered. The two sums which 
have to be considered, viz.: R3. 12,231-4 
due on the transaction of sixty-three Oen- 
tury shares, and Rs. 1,458.12 due on the 
transaction for fiva Fazil shares, were ar- 
rived at owing to tue resolutions passed hy 


4 


a defaulter, 


"had various 
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the Board. That was on June 18and bafore 
Virji was declared a defaulter. Both Virji 
and Tulsidas were bound by these resolu- 


tions, Theresult is not in doubt, Had 
Virji not. been declared a defaulter he could 


have recovered these sums from Tulsidas. > 


These facts appear from Virji's evidence 
and from Ex.9an extract from his con- 


tract book, ‘In my judgment these sums ` 


became due in the course of business, It was 
not the ordinary course of business which 
was interrupted by.the action taken by the 
Board in this emergency, but thataction is 
merely an exceptional 
sums are differences agreéd to.be due as 
between Tulsidas and Virji,and as such re- 


. eoverable by Virji, and, therefore, by the 


Official Assignee. ` ` 
Several decisions 
have been. cited. The ‘first of these-is 


Tomkins v. Saffery (1). The debtor Cooke 


had asum of £ 5,000 in the Bank: of Eng-. 


land, which was paid over by himto the 
Stock ExchangeOffcials after he was declared 
The House of ‘Lords held that 
in the circumstances there was. a “cessio 
bonorum” and thus an act of bankruptcy, and 
the Stock. Exchange’ were in reality claim- 
ing an undue preference for the inside cre- 
ditors. The next case, on which the defend- 
ants more especially rely,is Hx parte Grant, 
In re Plumbly (2). The facts were: shortly 
as follows: Prior to his failure one Pulmbly 
contracts for purchase and 
sale to be completed on June.27, On June. 
25 Plumbly made -a declaration to the 


Secretary of his inability to meet his engage- 


. at the date of default. 
paid to the Official Assignee of the Stock: 
: trustee in - 


ments. and was declared a defaulter, He filed 
a liquidation petition the same day. Under 
the rules of the Stock Exchange all his 
contracts were closed at the market prices 
Plumbly’s debtors 


Exchange £ 3,956-17-10. The 


bankruptcy sought to recover this sum 


from the Official Assignee of the Stock 


Exchange, and the Court. ‘decided that he- 
‘could not doso, Lord Justice James based 


Bet - 


his decision on the proposition which is 
out in his judgment (page 679)*:— 
“ B, and C. each say to A., you owe me that 


` 
# 


£100. A. pays.it to one ‘of the iwo, the 


other has no right‘to sue-the one who receiv- . 


ed it.” . 


I have already explained why that pro--- 
- (1) (1878) 3 A. O, 213; 47 L. J. Bk. 11; 37 L. T. 738; 
26 W. R. 6 


~ (2) (1580) 13- Ch. D.-667; 42 LT. 877;. 28 W.R. 
15, ae - H 
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incident, These- 


of the English Oourts’ 


- as regards the sums due by T 


> 


a 


position cannot be applied to this case. ` 
Baggallay, L. J., apparently, “rested his: 
decision on other grounds, He says (page . 


6S0*):— 


“The Official Assignee holds no private 
assets of Plumbly; the fund which he has 
collected is a fund collected by virtue of 
certain rules of the Stock Exchange, certain ` 
sums ascertained in a particular way being . 
raised from particular members ofthe Stock 
Exchange to be applied in a particular 
manner. Inthe view which I take ofthe 
case, these funds can in no respect be regard-. 
ed as funds belonging to Plumbdly. If then 
they are voluntary contributions of the mem- 


bers of the Stock -Exchange to be applied-in 


satisfaction of the Stock Exchange creditors, 
orif they are to be regarded as moneys 
handed over by persons who had become 
sureties to meet the claims of the Stock Ex- 
change creditors, I am unable to understand 
how in either view of the case they can be 
claimed by the trustee,” 

-,Ootton, L. J, puts the matter shortly thus 
(page 681*): i 
_“ The fund is an artificial one, which 


‘never belonged to the bankrupt, but has 


been created by the rules of the Stock Ex- 
-change for a particular purpose, and only has. 
an existence for the purpose of being dealt 
with in a particular pay." 

‘Some further light will be found from 


_ the statement set out- at page 674* of the . 


report: 


-“ Had Mr.Plumbly not become a defaulter, 
and not become a liquidating debtor, and 
had all the contracts matured and been 
duly performed by him, none of the differ- 
ences created and received by the Official 
Assignee of the Stock Exchange in con. 
sequence of his default could have found 
their way into Mr. Plumbly's - hands or 
possession," 

Could this statement be made in this case 

re ulsidas to 
Virji? In the light of the- facts it is not pos- 
sible. The doctrine of “an artificial fund” 
rests on the existence of something which 
would not have arisen had the course of 
business been uninterrupted. I see nothing 
“artificial” here, nor can I in principle 
distinguish between the sum of £5,000 
which in Tomkins v. Saffery (1) was due 
tothe insolvent Cooke from the Bank of 
England, and the two ‘sums which in this: 
case were due from Tulsidas to Virji. 

. I do not propose to discuss the other case 


cited. They have no direct application to 
the facts before me. . . ki 


. ‘*Pages of (1880) 13 Ch, D.—{ Ed] < : 
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Decree for plaintiff against defendants Nos. 


2to 22 for Rs. 15,666-4-0 with -interest at. 


four per cent, per annum on thé sums which 
aggregate this amount from the dates on 


which they were respectively received. by - 
-District Judge, 


defendants Nos. 2 to ¥2 or any of them, g 
- Costs and interest on judgment ai six per. 
cent, per annum . f 
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BOMBAY HIGH COURT, 
APPRAL FROM ORDRR No. 6 oF 1927. 

. , Desember 12, 1928. — ae 
Present:—Mr. Justice Patkar and Mr, 
= Justice Murphy. - 

FAKIRJI ARDESHIR LAVRI AND OTHERS 
~ DEFENDANTS— APPELLANTS - 

pi a E versus - 

BHAGVATLAL TRIGAMLAL DAVE AN 
OTHERS —PLAINTIFF3— RESPONDENTS, 


Registration Act (XVI of 1908), ss. 17, 49—Regis- 
tration Act (III of 1877)—Registration Act (VIII 


of 1871)—Unregistered agreement registrable at time of, 


execution but not when produced—Admissibility in 
evidence—Agreement to.reconvey property executed 
a admissibility of-—-Object of Registration Act, 

A document which was compulsorily registrable 
atthe timeit was executed but was not registered 
can be admitted into evidence if at the time of its 
production itis not compulsorily registrable. [p, 
797, col. 2.] 


The provisions of the Registration Act VITI of 1871 


were very stringentand the Registration Act IIT of 
1877 was enacted with.a view to admit to the 
. benefit of the mitigations of the rigour of law, 
. documents executed before the date on which the 
later Act came into force, [p. 795, col. 1.] 

. A certain property originally belonged to one 
~. M. who sold it to T. ow April 9, 1869. T in 
' his turn sold -the property to one A. the father 
of defendant No. 1 on. July 17, 1872, and that 


‘yery day A. passed a document Ex. A to the- 


- sons of the, original owner M.. agreeing tó reconvey 
the property to. them or their heirs, executors -or 
representatives on payment of certain sum within 
51 years:. Agifted the property to hisson defend- 
ant No. 1 on December 6, 1899, The interest of the 
-sons of M: the original owner, under the document 
Ex. A ‘vas assigned to the plaintiff on October 10, 
1821, who brought a suit to enforce the docu- 
. ment, Defendant No. 1 sold the property to de- 
fendant No.3 on May 7, 1919. The plaintiff find- 
ing that’defendant No.3 was a bone fide purchaser 
gave up his claim for specifie performance and 
possession of property and- restricted ‘his claim to 
damages for-breach of the agreement, Bx. A, ` Bx- 
hibit A was not registered : a eR =, Ss < 
Held, that the document was compulsorily regis- 
trable at the time it was executed under Act VIII 
of 1871. [p.797,col-2.] — : : 
Held, further; that the document did not in itself 
create any.right, title or interest or limit the title 


of the vendor sé as to require registration under - 


B | 
= > 
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o B. 17, Registration “Act, 1908, and, therefore, the 


, document having been presented after coming into- 
"force of that Act was admissible in evidence.’ [p. 796; 


Kuit decreed. | . Broach, - in 


<“ The learned - 
that 


= y 
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eo): 1, 4 
a discussed] | i 

-Appeal- against ..an . order of the 
Broach, in appeal No, 
29- of 1925, reversing the decree passed by 
the First Class, Subordinate Judge at 
Qivil. Suit No. 36 of 


1922, 


. a 


.. Mr. Ki. N. Koyajee, for the Appel- 
lantas. > ee es 

| Mr. Barot (with him Mr; H, D. 
- the Respondents, . , 


Thakor), for 
JUDGMENT. © o. 
- Patkar;J.—Theplaint property origin- 


' ally belonged to one Mahomad Isap who 


sold it to- one . Tribhovan Sakhidas for 
Rs. 5600 on April.9, 1869. Tribhovan 
in his turn gold, the property to one 
Ardeshar Nasarwanji, the father of defend- 
ant No. l, on’ July 17, 1872, for Rs. 2,275, 
and. on that very.day Ardeshar passed a 
document, Ex, A, to the sons of the 
original-. owner Mahomad, agreeing ..to . 


reconvey the property to them or their . . 


heirs, executors or representatives on pay- 
ment of Rs. 2,200 within fifty-one years. 
‘Ardeshar -Nasarwanji gifted:the property 
to his-son defendant No. 1 on December. 
6, 1899.. The “interest of the sons of 
Mahomad, the original owner, under the 
document Ex. A, was assigned to the 
plaintiff on- October 10, 1921, who brought. 
a. suit to enforce the - document, 


“Bs, A, The heirs of Ali and Abhram, 


the` sons of Mahomad, were joined as 
co-plaintiffs, Defendant No. 1. sold .the 
property to defendant No. 3 on May 7, 1919. 


- The plaintiff, finding that defendant No. 3. 


was-a bona fide purchaser for value, gave 


up his claim for specific performance and 


possession of the property and restricted 
his claim for “damages for breach of the. 


agreement, Ex; A. Me S 

Subordinate. Judge held . 
the document, Ex. A, required 
registration “under. 8. 17, cl. (2), of Act, 


“VIII of 1871, and the ‘exemption in 


favour of the documents embodied in 
s. 17, cl. (h), was enacted by Act III of 
1877.. He, therefore, held that the document, 
Ex, A, was not admissible in evidence 
for want of registration, and dismissed 
the plaintiff's suit. —. | : 

- Oa appeal, the learned District Judge 
held that: the. document, Ex. A, 
operated to create an interest in immoveable 
property and limited the vendor's interest 
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to that extent, and was compulsorily 
registrable under the Act of 1871, that 
the question of admissibility being a 
matter of procedure was governed by the 
present law, and that though it was com- 
pulsorily registrable whenit was-executed, 
it did not require registration under the 
prssent law, and, therefore, held that the 
document, Ex. A, was admissible in 
evidence, 


On behalf of the ‘appellants it is urged 


that the document required registration 
under Act VIII of 1871 and that under 
8.6 of the General Olauses Act, the pro- 
visions in s. 17, cl. (2) (w) embodied in 
the later. Registration Acts of 1877 and 
1408 would not affect the previous operation 
of the Registration Act VIII of 1871, and 
that the document in itself created an 
interest in immoveable property and 
limited the vendor's right to the value 
of Rs. 100 or more, and, therefore, was 
inadmissible in evidence for want of 
registration. On the other hand, it is 
contended] that the document did not 
require registration under Act VIII of 
1871 as it did not create any interest in 
immoveable property, that the document 
created a right in personam and did not 
create any right or interestin the property, 
and-that though the document may not 
be admissible in evidence as affecting 
immoveable property, it was admissible in 
a sultfor specific performance or for damages 
for breach of a contract. 

The document was executed on July 
17,1872, and was governed by Act VIII 
of 1871. Section 54 of the Transfer of 


Property Act was not enacted at 
the time of the execution of this 
document. The Transfer of Property Act 
was made applicable to the Bombay 


Presidency in the year 1893. According 
to the decision in Futieh Chund Sahoo 
v. Lzelumbar Singh (1),an agreement for 
the sale of immoveable property worth more 
than Rs. 100 required registration on the 
ground that it created equitable interest 
in the property to be conveyed. In that 
case specific performance was sued for on 


the strength of an unregistered 
agreement for sale, and the plaintiff 
sought to have a conveyance executed 


in pursuance of it, and it was held that 
the agreement not having been registered 
could not be given in evidence in the 


(1) 14M. L A. 129: 16 W. R.P. O. 26: 9 B.L. R. 
433; 2 Suth. P, O. J. 467; 2 Sar, P. O, J. 109: 20 E, 
R, 734 (P, O), 
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suit, A similar view was taken in the 
ease of Valaji Isaji v. Thomas (2). Apart 
from the special terms of thə document 
which was the subject-matter in that case, 
it was held that in a suit for specific 
performance of dn agreement to execute 
a deed of immoveable property, the agres- 
ment was not admissible in evidence for 
want of registration, The case of Jusab 
Haji Jafar v, Haji Gul Muhammad (3) was 
distinguished on the ground that the 
instrument in question had been executed 
not by the intending vendor but by the 
intending purchaser, and, therefore, could 
not create any right, title or interest to or in 
the property to be seld. The decisions in the 
case of Jusab Haji Jafar v, Haji Gul 
Muhammad (3) and Mark &idded Currie v. 
Mutu Raman Chetty (4), relied on on behalf 
of the respondent, must ba considered to: 
have been overruled by the decision in the 
case-of Futteh Chund Sahoo v., Leelumber 
Singh (1); see note at paga 195 in the case 
of Valaji Isaji v. Thomas (2). It was held 
in Dinkarrao Ganpatrao v. Narayan Vish- 
wanath (5) that a contract which under 
English Law created an equitableinterest 
in land might also come within the 
description of the documents referred to 
in s. 17 (2) (vof the Indian Registration 
Act of 1877, and very possibly the Legisla- 
ture intended to exempt such contracts: 
from registration, but the question whether 
they werecompulsorily registrableor not was 
not definitely settled untilthe passing of 
the Transfer of Property Act. It follows, 
therefore, that the document, Ex. A, 
according to the Registration Law pre-° 
valent at the time of the execution of -the 
document, required registration. Their 
Lordships of the Privy Oouncilin Futteh 
Chund Sahoo v. Leelumber Singh (1) - 
observe (page 131*) : 

“The Registration Act XX. of 1866, 
recently passed in India, is extremely 
stringent. Their Lordships have,in the 
firat place, no doubt whatever, that the 
instrument in question, is one which, by cl. 
(2) of e, 17 of that:Act, is required to be re- 
gistered; that it is an instrument ack- 
nowledging the payment of the considera- 
tion money for what was to be ultimately an 
absolute sale of the property in question, 
and whatin equity would operate asa sale 
of the property.’ 5 

(2) 1 B. 190. 

(3) 12 B. A. O. R. 175. 


(4) 3B. L. R. A. C. 126; 11 W. R. 520. 
(5) 82 Ind. Cas 628; 24 Bom. L. R. 449 at p.457; 


A.I. R. 1922 Bom. 84; 47 B. 191. 
+ Page of 14 M, I A| Ld] - 
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of English Law according to which a con- 


tract for sale of land operates in equity as, 
a transfer of ownership from the vendor to’ 
In order to mitigate the 

rigour of the Registration Act, cl. (h)of s, - 
17 of Act TIL of 1877 was enacted. Act ILL 


the purchaser. 


of 1877 came into force on April 1, 1877, 


and did not contain any provision exempt» 


ing from its operation documents executed 


previous to the date of its coming into - 
On-the contrary registration of. 
documents executed on or after the date on’ 
which the Act came into force, and thedate. 


force, 


on which tha. previous Acta XVI 
of 1864, XX of 1866 and VIII of 1871 
had’ come ‘into force, is governed 
by s. 17 ofthe Act III of 1877, 


of 1908 is to the same effect. It was held in 


Raju Balu v. Krishna Rav Ramachandra (6) 


that the greater strictness of the re- 
quirements of Act VIII of 1871 and the 
earlier Registration Acts was mitigated by 
Act III of 1877, and the Act was framed, 


‘as it was, very probably with a view to 


admit, tothe benefit of such mitigations, 
documenta executed before the date on 


whieh the Act came ‘nt> force, and that. 
the practical result was shat the provisions. 


of Act IIT of 1877 applied to all-documents 


‘ tendered in evidenca on or after April, 1, 


1877. ‘The view of Gresn, J ,in Raju Balu 
v. Krishna Rav Ramachandra (6) was 
azcepted in ` Chunilal Panalal v. 


Bomanji Mancherjt Modi (7) where the ` 


reasons for enactment of cl. (h) of 8. 17 of 
ot III of 1877 have been stated by reference 
to the procaedings in Oounci). 


pealing enactmants affecting thosoparation 
of the previous Acts cannot apply in the 
present case, According to the view in 
Raju Baluv Krishna Rav Ramachandra (6) 
and Chunilal Panalal v. Bomanji Mancherji 
Modi (1) the object of thelater Roegistratioa 
Act was to admit, to the benefitof the 
mitigations of the rigour of the law, docu- 
nants. which were exesuted priorts 1877 
when the Registration Law was more string- 
eat. Ithink, therefore, that the document, 
Es. A, havigg been produced in evidénce 
after coming into force of Act XVI-of 1903, 
would be governed bys: 17 ofthe Ast, and 
would gat. the benefit of tha mitigation of 
the rigour of-the law embodied in s. 17, 
cl. (2) (v). On the other hand documents 
which were not compulsorily registrable 


(8) ZB. 278 at p. 281. 
7B. 310 at p. 315.. 


(7) 


FARIPII ARDISHIR V. BHAGYATLAL, | 
The last observation refers to the principle - 


Act XVI- 


Section 6 of: 
“the General Olauses Act which prevents re- 
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under the Registration Law previous to the 
Act of 1671, did not require registration 
under the provisions of the later Acts of 
1377 and 1908. In- Desai Motilal Mangalji 
v. Desat Parashotam Nandlal (8) after 
referring to the view of Green, J., in Raju 
Balu’ v. ‘Krishna Rav Ramchandra (6) 
that the practical result was that the pro- 
visions of Act ILI -of 1877 appliedto all 
documents tendered in evidence on or after 
April |, 1877, it was observed that the 
document which was the subject-matter in 
Raju Balu's case (6) was one which ought 
to have been registered under Act XVI of 
1864, but with regard to the documents 
which did not require registration under 
the previous Registration Law, it was held 
that the subsequent Registration Act- 
provided no means of registering the docu- 
ments and, therefore, in the case of a 
document which did not reqnire- regis- 
tration under the previous law, the 
requirements of registration under the 
later law could not have retrospective 
effect of jinvalidating documents which 
when they were executed wera free from 
defects according to the existing law. 
The absence of any provision requiring 
documents, which did. not require registra- 
tion under the previous law, to be register- 
‘ed within a certain time after coming 


„into force of the new Registration Act 


would indicate that no change in the 
law was intended. Sse Ram Coomar Singh 
v. Kishori (9), Intizam Fatima v. Ali Bakhsh- 
(10) and Khuda Bakhsh vw, Sheo Din (11). 
If the view of Green, J.in Raju Balu v. 
Krishna Rav -Ramachandra (6) approved 
in Chunilal Panalal v. Bomanji Mancherji 
Moti (7) and Desai Motilal Mangalji v. Desai . 


Parashotam Nandlal -(8),-ba accepted, it 


would follow that the document, Ex. A, 
though executed before Act III of 1877 
came into force, would be entitled to the 
benefit of the mitigation of the .iigour 
of the law as embodied in the later 
Registration Acts, e.g., s. 17; cl (h); of 
Act III of 1877, and s, 17, el. (2) (v) of 
Act XVI of 1908. The question, therefore, 


-arises whether the document, Ex. A, did 


by itself create, declare, assign, limit. or ex- 
tinguish any right, title or interest of the 
value of Rs, 1.0 and upwards, or it merely 
created a right to-obtain another document 
which created,- declared, assigned, limited 


" (8) 18 B. 92. 
(9) 9 O. 68. 


—* (10) 10-Ind, Oas. 314; 8 A. L. J. 609. 


(11) 8 .A.405; A-W. N. (1886) 170, 
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oF extinguished any such right, title or in- 


terest. It is urged on behalf of the appel- 
lant that the document in itself created a 


> right or’ atleast limited.the vendor's right 


to that extent. The document, Ex. A, says 
-as follows:—‘“Accordingly I pass this agree- 
ment to you that on receipt of Rs. 2,500 for 
that bhag, I will reconvey it to you or your 
heirs or your assigns. In case I fail to re- 
convey or in case I raise any sort of objec- 
tion to such reconvéyance, then you can, on 
the basis of this writing, filea suit against 
me according to. law and obtain a decree 
“and take it back through Court.” The 
tifle of. Ardeshar, the father of defendant 
No. 1; created by the sale-deed in his fa- 
_ vour by Tribhovan on July 17, 1872, is not 
_in any way limited by this document. Ifhe 
broke the agreement and sold to a third 
party, he laid himself open to an action 


for damages while the right of the third 


party, to'retain the property. will depend 
upon whether or not he had notice of the 
agreement. See Horkisandas Bhagwandas 
y. Bai Dhanu (12), The document, Ex. A, 
was simply an agreement. that Ardeshar 
| would reconvey the property any time 
‘within ` fifty-one years on payment of 
Rs. 2,500 and on such payment the sons of 


Mahomad would be entitled to get a regis- 


tered document from Ardeshar or would be 
entitled to enforce the agreement in a 
Court of Law. I think, therefore, that the 
, document, though it required registration 
under the law as it existed at the time of 
“the execution of the document as being a 
- conveyance of an equitable estate on the 
authority of. the decision in Futteh Chund 
Sahoo v. Leelumber Singh (1) and Valaji 
Isaji v. Thomas (2) it can get the benefit of 
. the mitigation of.the rigour of the law by 
‘virtue of the-enactments contained in s. 17, 
cl. (h), of Act 111 of 1877, and s. 17, 
cl. (2) (v), of Act XVI of 1908. The docu- 


. . ment, in my opinion, does not in itselfcreate 


any right, title or interest or limit the title 
əf the vendor so as to require. compulsory re- 


gistration under s. 17, and would be admis- 


sible in evidence in 8 suit for recovery of 
damages for breach ofthe agreement. 


- It is urged on behalt of the respondent 
_that though the document required regis- 
tration, it: would not be inadmissible in’ evi. 
dence for want of registration in a suit for 
specific performance or in a suit to recover 
damages, and reliance is placed on the de- 
cision in Burjorji Cursetji Panthaki v, Mun- 


(12) 91 Ind. Cas. 634; 28 Bom. L. R. 954 at p. 977; 50 
B, 566; A. I, R. 1926 Bom. 497 (F.B). , 
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cherji Kuverji (18), Adakkalam v. Theethañ 
(14), Nagappa v. Devu (15) and Pichikala 
Mangamma v. Pami Ramamma (16). The 
case of Burjorji Curestji Panthaki v. Mun- 
cherjt Kuverji (13) has been, criticised in 
Ramling Parvatayya Samble v. Bhagvant 
Sambhuappa Kathale (17). Itis not neces- 
sary to go into this question as I think that 
the document, Ex. A, does not by itself 


create, declare, assign, limit or extinguish 


any right, title or interest of the value of 
Rs. 100 and upwards, but merely creates a 
right to obtain another document which 
when executed would create, declare, assign, 
limit or extinguish any such right, title or 
interest. ; 


I think, therefore, that the document, 


Ex. A, is admissibe in evidence. . _’ 
“For these reasons I would confirm the 
order of the lower Appellate Oourt and dis- 
miss the appeal with costs. 


, Murphy, J.—Plaintifis filed a suit pray- ` 


ing that the defendants should execute a 
sale-deed of the property in litigation in 


their favour, on their paying, Rs. 2,500: 


ihe sum specified in the contract to sell 
and should also give them possession. 


But in the course of the suit the prayer 


for specific performance of the agree- 
ment to sell was given up, and plaintiffs 
only claimed damages for its breach, and 
the suit as against defendant No. 3, who is 
in actual possession of the property as a 
vendee was dismissed on the plaintiffs’ ap- 
plication, to the effect that he was a bona 


fide purchaser for value and without notice. | 


The original Oourt held that the suit was 
not maintainable, because the document on 
which the plaintiff relied, marked as Ex. A 
in the case, was inadmissible in evidenc 
as not having been registered. i 

This document was executed, on July 17, 
1872, by one Nusserwanji the then owner, 
in favour of Ali and Abbram, the sons of 
the original owner Mahomad Isap, and con- 
tains an undertaking to reconvey the pro- 
perty for Rs. 2,500 on application made 
within fifty-one years of the date of its ex- 
ecution. 


On appeal to the District Court, the ori- 
ginal Court’s order of dismissal was set 
aside, and the case was remanded for dis- 


(13) 5 B. 143. f 2 3 
(14) 12 M. 505. bi 
(15) 14 M. 55. 


+ 


è 


(16) 16 Ind. D 37 M. 480; 12 M, L. T. 262: | 


(1912) M. W. N. 917. 
(17) 96 Ind. Cas, 334; 28 Bom, L, R. 591 at p, 593; 50 
B. 334; A. I. R. 1926 Bom, 375.. >» ` . 
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posal on the merits, the learned District Sahoo v., Leelumber Singh (1). Tha 
Judge's view being, that Ex. A, document in thatcase wasan agreement to | 
was admissible in. evidence, even, sellandthe Registration Law applicable was 


though unregistered. This is the. order 
now before us in appeal. © jee 


p-a 


The principal 


| 


questions to decide, thers- ` 


(1) Whether, at the time of itel execution, 


Ex, A was compulsorily registrable,and, 


| (2) if it was, whether the failuré to - re-: 


gister if now operates to forbid its being 


used as evidence, 4 


. =- | 


aa 


Looked at broadly, it contains reciprocal 


promises, which furnish enough considera- 


tion to support a contract, and I think it is 


essentially an ordinary agresmentto sell the 


property, if required, for the sum fixed, 


within acertain time. In 1872 the Registra- 


tion Act of 1871 wasin force. 


+- om 


‘Section 17 (2) of that Act made all in- 


struments which purported, or operated, ‘to 
create, declare, assign, limit or extinguish, 
whether in present or future any right, title 
or interest, whether vested or contingent of 


the value of Rs, 100 or upwards to or in. 


immoveable property compulsorily registra- 
ble. `  € 6 


by the Registration Act of 1877, which in 
turn has given place to the present Act of, 


1908. The Act of 1871 was different in its. 


provisions on this point to thelater Acts 
and the changein the later Acts was actu- 
ally made in orderto mitigate the hardship 
of requiring such ‘bargain papers’ to be 
registered. The subject has been fully 
discussed in the caseof Dinkarrao Ganpatrao 
v. Narayan Vishwanath (5) and 1 need not 
repeat its history in this judgment. I 
think that, in terms, Ex. A was a document 
coming within the’ class of documents 
which in 1872 were conipulsorily registrable 


though in fact had it been executed later. 


than 1877, it would not have had to be 
registered to be admissible in evidence, 
and the short point, therefore, is whether on 
these facts it can now be admitted to prove 
the contract to sell which it contains.. .. 


The leadiag case is that of Futteh Chund 


- The Registration Act of 1871 was repealed 


the Act of 1856 which, however, on this’ 
point had a provision similar to the one ` 
found in the Act of1871. This casa was 
followed in Vataji Isaji v. Thomas (2). 


These cases have been discussed by the 
learned District Judge, who quite rightly, 
and ‘for the further reasons he gives in 
respect ‘of the equitable doctrine then 
prevailing in India, before the coming into 
force of the Transfer of Property Act which 
was, that a mere contract tosell conveys the 
equitable estate, held that Ex. A was com- 
pulsorily registrable when it was executed. 
The reason why he ultimately decided that 
it was admissible was that he considered, 
on the strength of the decision in Raju 
Balu. v. Krishna Rav Ramchandra (6) 
that: the question of admissibility being a 
matter of procedure, would be governed by 


the law in force when the document was . 


tendered in evidence, and such a document . 
not now requiring registration, it could on 
this ground be admitted. He also con- 
sidered . the effect of the decision in Desai 
Motilal -Mangaljt v. Desai ` Parashotam 


‘Nandlal (8) in which case it was held that a 


document which -was not compulsorily 
registrable when it was executed, but 
required that formality to legalize it at the 
date-it was tendered in evidence was 
admissible though unregistered. The facts 
were-the converse of those of this case and 
he rightly observed . that a converse case 
may be different, and that prohibitory and 
penal sections of the Registration Act must 
be construed strictly. But the ratio decid- 
endi in the then decided case really hada 
different basis. The document dealt with | 
in it had been- in order when executed, 
Exhibit A was notin order at the time of 
its execution. It would have been in- 
equitable to penalise a document on the 
ground of -achange in the law, but it does 
not seem to me to be equally so inequitable 
when the document was originally - invalid 
for want of thisformality, and can only be 
held ‘to. avoid that defect because of the 


-change in the law. In fact, the proposed 


vendees under it acquired no rights at the 
time, and had none for five years. Would 
it be equitable. to enforce such rights 
against the other side, because of a. change 
in the law, and. as from 1877? I am not 
sure that it would be, but the determining 


argument in the present appeal must, in 


my opinion, rest on a proper interpretation of 


5798 
the relevant enactments, In 1872 as well as in 
1877, the General Clauses Act of 1868 was 


in force, Section 3 of that Act provided 
that in all Acts made by the Governor- 


_- . General in Oouncil after this Act had come 


. into operation (1) for the purpose of reviv- 
ing either wholly or partially a Statute, 
Act or Regulation repealed, it shall be 
necessary expressly to state such purpose. 
There was no provision similar to that in 
6, 6 (a) and (b) of the present Act provid- 
-ing that the repeal of any enactment, shall 
not operate to revive auything notin force at 
` the date of the repeal, or to affect the ópera- 
tion of any enactment so repealed, This 
_ provision only came in the General Olauses 
-Act now in force, which was long after the 
repeal of the Registration Act of 1871 in 
187/. Ithink that neither of thess enact- 
“ments can be resorted to in order to - solve 
~ the second question - we have to decide and 
‘that recourse must be had to the case-law on 
the point. 


In the Act of 1877 (ill of 1877) there was 
ca news. 17 (b) by which the necessity for 

registering agreements suchas the onecon- 
- ftained in Ex. A in this case was removed 
‘and the Act contains no provision to the 
effect that it would not apply. to documents 
-which had been executed previous to the 
date of its coming into force. 


There aretwo reported cases on this point. 
The first is that of Raju Balu v. Krishna 
.Rav Ramachandra (6) in which it was held 
that the Act of 1877 governed: the admis- 
sibility of documents executed before, but 
offered in evidence after 1877 and the 
-second is that of Chuni Lal Panalal v. 
-Bomanji Muncherjt Modi (7) in which the 
‘opinion of Mr. Justice Green in the forme 
_ ease was accepted and followed. 


I think there is a difficulty in holding 
‘that.Hx. A, though inadmissible in evidence 
‘at the time it was executed and for five 
-years after thattime has now become ad- 
missible by reason of a change of the law 
without a provision for its retrospective 
‘effect. But in view of these two rulings of 
- this Court, which bind us, I think I must 
find that Ex, A was. admissible in evi- 
‘dence when tendered in the original 
Oourt. 


There is yet another. point of law in the 
case and itis, whether in view of the fact 
that the claim for specific performance was 
abandoned and the snit as against the 


“ band 
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person in possession of the property i? 
suit was given up a claim for damage: 
can now be persevered in. But this point 
though referred to in argument before us, _ 
was not discussed in the Court below, and 
I think we need not find on it now, for ~~ 


. there may be facts available to the parties 


which might affect the finding on it. 


I agree that the lower Appellate Oourt's 
order must be confirmed and that this 
appeal should be dismissed with costs. 


R, L. Appeal dismissed, 
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SADASHIV LAKSHMAN DEO— 
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RADHABAI VISHNU SATHE—PLAINTIEF 


—OPPONENT; 
' Gosts—Suecess on point not taken up in Courts below 
~~Parties to bear their costs—Tort—Fraud practised on 
Court--Suit for damages, whether competent. 
Where in the execution of a decree passed in an 
assistance suit for rent the Mamletdar raised the 
attachment of the property attached by the creditor 
‘on the ground that it had been pledged by the 
judgment-debtor with the objector: 
‘ Held, that it was not open to the attaching creditor, 
subsequently to bring in the Civil Courtsan action 


-for damages on the ground thatthe objector's alleged 


pledge wasa fraud. |p. 799, cols. 1 & 2.] 
Flower v. Lloyd 69 ), followed, h 
Wyatt v. Palmer (2), Cole v. Langford (3) and Bank of 
Madras v. Multan Chand Kanyalal (4), not followed. 
Where an applicant succeeds inthe High Court on 
points not taken up by him inthe Qourts below the 
parties may be ordered to bear their own costs. 
|p. 800,col. 2.] | 
_ Qivil revision against a decision of the 
‘Assistant Judge, Thana, in Appeal No. 157 
of 1926, confirming adecree passed by the 
Subordinate Judge at Pen, in Civil Suit 
No. 422 of 1925. 
‘Mr,-K, V. Joshi, for the Applicant, 
Mr, P. V, Kane, for the Opponent, 
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JUDGMENT. ree 

Marten, O. J.—This is a story about 
a buifalo. Many pages of judgment are 
before us. And even that does not exhaust 
. the literature on the subject because prior 
to the two judgments before us there were 
proceedings in the Mamltdar’s Oourt in 


which the buffalo in question was attach- 


ed in execution of the Mamlatdar's decree. 
It appears, however, from ajudgment in 
the cage that the real dispute between the 
parties is not as-to the buffalo but arises 
Over some faction dispute in connection 
with rival echools. Under those circum- 
stances it is perhaps not surprising that 
the parties have succeeded inraising a large 
number of technical points and that their 
ingenuity has resulted in the bringing of 
the present curious form of action for 
which no precise precedent has been cited 
to us. The buffalo is said to be worth 
Rs. 150. Thereis somes reference as to the 
buffalo’s milk and its calf but the present 
judgment is confined to the buffalo, 

‘In so far as one can consider this case 
at all seriously the main point of law 


“seems to be this. The Mamlatdar rightly 


or wrongly decided that the buffalo in 
question had been pledged. by the judg- 
‘ment-debtor with the present applicant, 
. Accordingly the attachment was raised. 
‘The legal question, therefore, is, can tha 
attaching creditor subsequently bring ia 
the Civil Courts an action for that against 
the person who put forward this success- 
ful claim to be a pledgee of the buffalo? 
Apparently that point has not been con- 
sidered in either of the lower Courts, I 
gather it was first suggested by my bro- 
ther Baker when the case came up for 
admission. ; 

Now this is a serious point of law and 
I may refer to what Lord Justice James 
gays in Flower v. Llody (1) (page 3338*):— 

“Where is litigation to end if a judg- 
‘Yoent obtained in an action fought oui 
adversely between two litigants sui juris 
and at arm’s length could beset aside by 
afresh action on the ground that perjury 
had been committed in the first action, or 
that false answers had been given to 
interrogatories, or a misleading production 
of documents, or of a machine, or of a 
process had been given? There are 
hundreds of actions tried; every year in 
which the evidence is irreconcilably 
conflicting, and must be on one side or 
other wilfully and corruptly perjured, In 


(1) (1878) 10 Gh, D. 387, 


we grr pre AA na o gae go Ak 
i rPages of (1878) 10 Ch, D.—[Wa, J 
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this case if the plaintiffs had sustained on 
this appeal the judgment in their favour, 
the present defendants, in their turn, might 
bring a fresh. action to set that judgment 
aside on the ground of perjury of the princi- 
pal witness and subornation of perjury, and 
so the parties might go on alternately ad 
infinitum.” 
Yria the learned Judge proceeds (page 
wok jim 

“The QMourt ought to pause long before 
it establishes a preeedent which would or 
might make in numberless cases judgments 
supposed to be final only the commence- 
ment of a new series of actions; Perjuries, 
falsehoods, frauds, when detected, must be 
punished and punished severely, but, in 
their desire to prevent parties litigant 
from obtaining any benefit from such foul 
means, the Court must not forget the evils 


which may arise from opening such new 


sources of litigation, amongst such evils not 
the least being thatit would be certain to 
multiply indefinitely the mass of those very 
It is 
only right to point out that though Lord 
Justice Thesiger agreed with the judgment 
of Lord Justice James, Lord Justice Baggal- 


‘lay reserved his opinion, 


tOn the other hand, there is authority for 
the proposition that an action lies to set 
aside a judgment obtained by fraud. Thus, 
in Wyatt v, Palmer (2), Lord Lindley, Master 
of the Rolls, stated that there was jurisdic- 
tion to entertain an action to impeach a 


‘judgmenton the ground offraud.- Andin 


Cole v. Langford (3) that Oourt did set 
aside a judgment which had been obtain- 
ed by fraud. 

Here there is no question of setting aside 
the Mamlatdar’s order. Indeed it is not 
suggested that an action would lie in this 
Oourt for that - purpose. The present 
action 18 stated to lie in tort to obtain 
damages for the fraud of the applicant in 
inducing the Mamlatdar to decide the 
attachment question in favour of the appli- 
cant. Now I am not prepared to say that 
in no event would any suit lie in damages for 
a fraud practised on the Court, One, for 
instance, has been cited to usin Bank of 
Madras v. Multan Chand Kanyalal (4) 
where by a fraud the seal of the Gourt was 
improperly put on a certain warehouse, and 
this induced the judgment-creditor not to 


(2) (1899)? Q. B, 106at p. 109; , 
47 W. R.3549: 30 L T. gag WPi OLT. Q. B. 709; 


Pa (1898) 2 Q. B. 36; 67 L. J. Q. B. 698; 14 T. L, R, 
(4) 27 M. 343. o, 
Sa kad 
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.geize certain articles which he was entitled 
to seize. In that casethe Court entertained 
an action for damages. 

But here what we are substantially 
asked to do is to re-hearthe decision of 
the Mamlatdar on this very. point as to 
whether the buffalo was pledged to the 
applicant. It seems to me that if ona 
simple point of fact like that we were to 
allow this class of suit, then practically in 
every Mamlatdar’s suit it would be open to 
the defeated party to bring an action in 
the ordinary Oivil Courts for damages for 
fraud against his successful opponent in 
inducing the Mamlatdar to arrive at the 
decision which he did. In this connection 
it must be remembered that in one 
false claim put before the 


sense very 
Court deliberately is in the nature 
of fraud. No precedent for such 


a suit has been cited to us and speaking 
for myself, I respectfully share the ap- 
prehension which Lord Justice James 
expressed in J"lower v, Lloyd (1), if we were to 
- open the door to suits of that description. 
Still less ought weto do so if the realdispute 
‘between the parties in this case 1s not 
about the buffalo but is due to rival 
factions connected with rival schools. 


It seems to me, therefore, that on this 
ground alone the applicant is entitled to 
succeed. He has put forward a further 
oint based on the Bombay Revenue Juris- 
diction Act, 1876, s. 4 (c) that this is a 


claim 


“Connected with or oe g out of...the 
rendering of assistance by Goyerment or 
any GG duly authorized in that behalf 
to superior holders or occupants for the 
recovery of their duos from inferior 


holders or tenants.” 


It ie said that the suit in the Mamlat- 
dar’s Court was arent suit and that ac- 
cordingly the suit in the Mamlatdar’s 
Court was an assistance suit covered by 
that particular section and that, therefore, 
the present proceedings that arise out of 
what happened there are caught by that 
particular Act. But personally I prefer to 
exprees no opinion on that point. I prefer 
to base my judgment on the broad pro- 
position which I have already stated, 


Accordingly I would make the Rule ab- 
solute, discharge the orders in the Oourt 
below, and dismiss the suit, 


& 
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Murphy, J.—The Mamlatdar passed. 
a decree in plaintifi's favour in an assist- 
ance suit for rent. In the course of the 
execution proceedings under that decrea 
the plaintiff got attached a buffalo belong- 
ing to defendant. On this, the petitioner 
applied to the Mamlatdar to raise attach- 
ment onthe ground thatthe buffalo had 
been pledged to him and the Mamlatdar 
Plaintiff's 
case was-that the alleged pledge was a 


fraud, and she sued for damages. Both 


the lower Oourts decreed the plaintiff's 


claim. 


It has been objected in appeal that the 


‘suit was not maintainable owing tothe bar 


of s, 4 cl. (c) of the Bombay Revenue Juris- 
diction Act of 1876, It seems to me on a 


‘consideration of the provisionsof this sec- 
tion which takes away the jurisdiction of the 


Oivil Court in certain matters that the 


‘claim in this case does fall within sub-s. (c) 
of the Act. For sub-s. (c, reads as follows:— 


‘Claims connected with or arising out of 
any proceedings for the realization of land- 
revenue or the rendering of assistance by 
Government or any officer duly authorized 
in that behalf to superior holders or occup- 


‘ants for the recovery of their dues from 


k 


inferior holders or tenants.” 


The claim in this case certainly arises out 
of the execution proceedings in the assist- 
ance suit. The cause of action is based on 
fraud and what the claimant seeks is to 
avoid what has happened in those proceed- 
ings. I think the claim does fall within 
the above clause and since it is not within 
any of the exceptions in the provisos to 
es. 4and §, I think the suit is not main- 
tainable on this ground algo, ` 


Marten, C. J.—(On costs). The appli. 
cant here has succeeded on points which 
were never taken in either ofthe Courts 
below. Under these circumstances we 
think that the justice of the case having 
regard to all the circumstances would be 
met by directing that each party should 
bear their own costs throughout, 


Per Curiam.—Rule made absolute, 
Discharge the orders of the Oourts below. 
Dismiss the suit, and direct, each party to 
bear their own costs throughout. 


Rule made absolute, 


B, Las 


} 
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‘ CALCUTTA HIGH COURT.. - and: that they -exercised . their Fight. of 
l © OiviL APPRAL No. 2665 oF 1925. .- i worship of the deity -down to1327. Wher 
| * June 1, 1928. the: principal defendants denied their ri hi, 


“Present:—Mr. Justice Mukerji and 
r. Justice Garlick. 
_ UPENDRA N ATH GHOSE AND. OTHERS 
—DurenDanTs—APPELLANTS 
Versus ` : 


BAIKUNTHA ‘NATH GHOSE AND OTHERS 


| —PLaINTIFF8—RESPONDENTS, 

Hindu Law—Religieus endowments—Idol—Suit 
for adjustment of right to worship family idol—Idol 
and ea members not necessary parties—Declaration, 
form 

The. oer idol and the female members of the 


family are not necessary parties to a suit between 


the members ofa joint Hindu family for adjust- 


ment of their rights in relation to the worship of- 


the family deity “and. possession of the idol during 
the performance of such worship. [p. 802, col. 1.] 


‘Pramatha Nath Mullick v. Pradyumna Kumar 


Mullick (1), distinguished. 
“The right: of worship is a valuable right and a 


suit for an injunction restraining the defendant ` 
from interfering with the exercise of that right by, 


the plaintiffs is maintainable. But ‘a suit for 


declaration of right to a particular sharein a deity 


is not maintainable. [p. 802, col. 2 


Appeal -from a decree of the Second. 
dated the 15th June,: 


Sub-J ud ge; Sylhet, 
1925. 


| Mr, H emendra- Kumar Das for the Appel- 


liate. 


ents, 
J UDGMENT. 


Mukerji, 3J.—This appeal arises out of 


a suit which was instituted by the plaintiffs 
for certain reliefs which are of a somewhat 
unusual character, The plaintiffs’ case 
shortly stated was that their grandfather, 


Raj. Krishna Ghose and Sri Ballav Ghose, 


the’ grandfather of the defendants Nos. 1 
to 8and Kali Charan Ghose who was ths. 
great-grandfather of defendant No. 10 and. 
grandfather of the husband of defendant 
No. 9 were three brothers whose ancestor 
had ‘installed a deity in their ancestral 
dwelling house, and the deity according. 
to ‘the plaintiffs went by the name of, 
. “Dayal” and according tothe defendants 
“Sridhar,” 
Bigraha and there is daily worship of the 


deity at the place where it was installed — 


and that the said three -brothers used to 
. . worship the deity every day as well as on 
special ocċasions, according to their shares 
which . Were - equal. The plaintiff alleged 
that in canseguence of certain events that 
took place it is- they and the principal 
defendants and one Rama N ath Ghose who 
are now golely-interested in ‘the paid Deity". 


"pi 


Messre, Sarat Chandra Roy Choudhuri - 
and Birendra Kumar De; for the. aa A - 


that the deity is a Saligram - 


Itea 


- The prayers that were made.in the plain’ | 


. Were very unusual in their- character and, 


purported. to treat the deity as a Mmove-. 
able chatte],in the nature of-property which. 
is capable of being owned and possessed . 
by them and also of being. partitioned in” 
accordance with their respective shares, 


“There was a prayer-which was: ofa more’ 
yeasonable character, namely, fora declara-. 


tion of the plaintiffs’ right to worship the. 
deity and for .an arrangement being. made. 
as regards the turns of. worship as between 
the different co sharers so. that the Tight 
of worship might be exercised in’ accord-: 


_ ance with such turns. This prayer,. however, 


appears not to have been pressed eventual-. 
ly and the relief that was claimed by. the, 
plaintiffs was confined moreor less to the: 
deity being treated .as moveable property. 
Defendant No..1 who was the only Contest =. 
ing defendant in the trial. Qourt’ denied: 
the plaintifs’ right altogéther, `` = 3 

The trial Court decreed. the “Bulb i in- “the, 
following terms: -> 

. “That the suit be decreed with ‘costs. and: 
future interest at 6 per cent, per annum. 
Plaintiffs’ title to the disputed deity as sa 
ed in the plaint be declared, and they be free, 
to bring the deity. to their ‘new- barion t 7 
occasions of annual parbas and céremonies | 
such as Puspa. Jatras,, Puskarni Pratibtas, 
Sradhs, marriages, Kali Pujas, Mansha. 
Pujas, Radhastamis, Durga Pujas. Tulashi 
offerings in thé.month of Kartick, Naban- 
nas in.Agrahayan, Uttarayan Sankrantis; 
Sri Panchamis, Basanti Pujas, Dhaja Dwada- 


- sis, Sasthi Puj as, Annaprasans and Griha 
'Prabeshas without interfering: with the 


worship of the deity by the’ principal 
defendants and performance of ceremonies 
at their (meaning the defendants’) bart 
that a perpetual injunction be issued on 
the principal defendants not to interfere 
with plaintiffs’ right to worship the deity 


‘as indicated above.” 


The above is an extract from the order- 
ing portion of the judgment; but in the 
decree that was drawn up it was clearly 
stated that the plaintiffs’ title to the dis- 
puted deity was one-third. There was an 
appeal preférred by the defendant No. 1 
from the. decree.as passed by the trial 
Court and the. plaintiffs.. also preferred a 
cross-appeal, “The learned . Subordinate 
J ùdgė dismissed’ ‘the appeal and the cross- 
Bppeal: and’ affirmed: the decree ofthe trial 


t 
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Court. Defendants Nos. 1,2 and 3, have 
thereupon preferred a second appeal to 
this Court and the plaintiffs have prefer- 
red a memorandum of cross-objection. 

The appeal of the defendants is pressed 
upon five distinct grounds. The first of 
these grounds is to the effect that the 
decree should beset aside as the suit was 
not maintainable without the deity being 
properly represented therein and because 
the female members of the family who 
were also interested in the deity were not 
made parties tothe said suit. In support 
of this ground reliance has been placed 
upon the decision of the Judicial Oom- 
mittee in the case of Pramatha Nath Mul- 
lick v. Pradyumna Kumar Mullick (1). Now. 
the facts of the present case are that the 
deity was, upon the allegations of the par- 
ties, installed by some ancestor of the 
parties themselves but it is not suggested 
that anybody else than the members of 
the family to which the parties belonged 
is interested in the deity or that there is 
any property of the deity which is likely 
‘ to be: interfered with by the arrangement 
which is asked to be made, The suitin 
its essence appears to be one for adjust- 
-ment of the rights as between the parties 
themselves in relation to the deity. In 
that way the case seems to be entirely 
distinguishable from the case of Pramatha 
Nath Mullick v. Pradyumna Kumar Mullick 
(1). In that case there was an installation 
of the deity with a fixed abode; and for 
the idol so established as well as for the 
other idols ancestorial,a fund was created 
“by a will for performing their worship, 
In such a case their Lordships of the 
Judicial Committee pronounced the opin- 


ion that if the idol was not otherwise re- . 


presented in the proceedings result might 
ensue which might, conceivably, vitally 
affect its interests and also that the interest 
of the female members of the family might 
need special protection. Upon these consi- 
. derations their Lordships observed that it 
would be in the interests of all concerned 


that the idol should appear by a disin-| 


terested next friend appointed by the 
Oourt and that the female members of 
the family should also be joined and a 
scheme should be framed for the regula- 
tion of the worship of the idol. The scope 


. of that suit was entirely different from 


the scope of the present one, , 

(1) 87 Ind. Cas. 305; 52 O. 809; 52 I.A. 245; 23 
A. L.J. 537; A. I. R. 1925 P. O. 139; 49 M. L, J. 
30; (1925) M. W. N. 431; 41 O. L. J. 551; 2 0. WUN, 
557; 27 Bom, L, R, 1064; 22 L, W. 492; 200, W. N, 25; 
g Fat, L R: $15 (P, G.), 5 i ‘ 
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In the present case itis really and sub- 
stantially-a case of dispute between two 
contesting parties, one claiming to have 
a right jointly with the other to perform 
the worship of the deity and to have the 
possession of the deity for the perform- 
ance of such worship and the other party 
claiming an exclusive possession of the 
deity with a denial of a right of the former 
to perform any worship at all. Iam of 
opinion that the observations of their Lord- 
ships of the Judicial Committee cannot 
be said to apply to acase of the present 
nature and they are not to be treated as 
authority for the purpose of holding that 
in. the absence of the deity or of the female 
members of the family the present suit 
is not maintainable. The female members, 
who may be interested in the deity and 
are not parties to the suit, will not be 
bound by the result of the present litiga- 
tion. That, however, is quite a different 
matter; but in so far asthe parties who 
are parties to the suit are concerned 
it cannot be contended that the suit 
is not maintainable. This ground, 
therefore, in my opinion, fails. It may 
bè noted also that this objection does not 
appear to have been taken on behalf of 
the defendants in any of the Courts below. 

The next ground is to the effect thata 
suit of this character or rather a prayer of. 
this character is not maintainable. The 
objection is unquestionably correct and 
well-founded if the wording of the plaint is 
taken at its face-value.: As I have already 
stated the plaintiffs appear to have entertain- 
ed à very curious conception-of the deity . 
but the learned Subordinate Judge has 
pointed out in his judgment that although 
many ofthe expressions used in the plaint 
are extremely unhappy what in substance 
is asked for on behalf of the plaintiffs isa 
declaration of their right of worship which 
isa very valuable rightand a permanent 
injunction restraining the principal defend- 
ants from interfering with the exercise 
ofthat right by and on the part of the 
plaintiffs, Ground No. 2, therefore, must also 
be overruled, - 
' It is urged in the next place that upon 
the facts found by the Uourts below it 
should be held thatthe plaintiffs have got 
no subsisting right or interest in the deity, 
in respect of which he can possibly get 
any declaration or relief fromthe Court. 
As regards this matter the findings at which 


` the Courts below have arrived, more or less 


concurrently, seem to be these: that the deity 
was installed by the ancestors of the plaints 


> 
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iffs as well as of the contesting defendants 
that after certain incidenta into the details 
of which it is not necessary to enter the 
ancestors of the plaintiffs and the principal 
defendants and Rudranath Ghose became 
_ the sole worshippers of the deity quite a 
long time ago and that they all along 
exercised the said right, giving rise to the 
presumption that they had acquired the 


sole right to worship the deity either ona . 


grant or by mutual arrangement: that in 
1305 when the plaintiffs removed to their 
new house in which there was already 
installed another deity of the name of 
Lakshminarayan there twas an arrangement 
between the father of defendant No.1 and 
the plaintifs in which the females of the 
family or at any rate some of them also 
took part and the arrangement was that the 
plaintifis would leave the deity at their 
ancestral house, namely, the homestead of 
the defendants, liberty being reserved to 
them to bring the deity to their new 
homestead according to necessity; that the 
plaintiffs used occasionally to exercise their 
right of worship of the deity and to bring 
the deity to their new house on festive and 
ceremonial occasions and that they con- 
tinued to do so till Batshak 1327 after which 
date their right to worship.the deity was 
denied. On these ndings it seems some- 
“what difficult -to conceive Low it can 
reasonably be said that the plaintiffs had no 


longer any subsisting right or interestin . 


the deity. This contention must also be 
overruled. l i 
The next contention is to the effect that 
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entire worship had been made-by the Court. 
But the Courts .below, as appears from the 
judgment of the learned Sabordinate Judge 
did not deal with any question of the turn 
of ‘the worship at all the plaintiffs having 
given up the claim they had made on that 
footing: ‘The declaration which the plaint- 
‘iffs should get as regards their right in 
connexion with the deity would be to the 
effect that their right to, worship the deity 
-will be declared. The other declarations 
‘that have been made in the decree of the 
‘learned Munesif will stand. What the 
practical effect ofthese declarations will 
-be is a Matter which it is somewhat difficult 
to comprehend, but with that we are not con- 


-cerned so long as-the plaintiffs would care 


to have the decree. passed in their favour. 
.The plaintiffs, no doubt, have in their cross- 
‘objection sought to get adecree free from 
certain conditions which appear in favour 
‘of the defendants, but we are not inclined 
“to. accede to the plaintiffs’ request in this 
connexion. ; : 
' The result is that the appeal and tha 
cross-objection both fail and they are both 
‘dismissed, subject only to this that in lieu of 
the words’ in the decree that has “been 
passed in this suit “that the plaintiffs’ pro- 
pristary right to one-third share in the 
deity be declared” the words “it be declar- 
ed that the plaintiffs are entitled to 
worship the deity” be. substituted. There 
will be no order as to costs either in the 
appeal or in the cross-objection. 
Garlick, J.—I agree. : 
A. - Appeal dismissed, 


Jin any event the plaintiffs are not entitled - 


‘to a decree entitling them to remove the 


deity from the place where itis to their - 


new house. This contention overlooks the 
‘terms of the arrangement which have been 


found by both the Courts below, the . 


arrangement being that the plaintiffs would 
be competent ‘to remove the deity on 
occasions on which such removal would be 
necessary. . i 


The last ground urged on behalf ofthe . 


appellants relates to the form of ‘the decree 
that was passed by the trial Court and has 
-been upheld on appeal by the learned Sub- 
ordinate Judge. The trial Court, as I have 


‘already stated, has declared the plaintiffs’ . 
‘right to the extent of athird shareinthe - 
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deity. Such,a declaration is one that can 
scarcely be passed in a suit of this nature. 
One could have understood if any question 
as to turns of worship had arisen in the 
suitanda declaration limiting the right of 


the plaintiffs to @ certain fraction of the - 
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Where a deed taken by itself is a deed of sale 
* out-and-out, it cannot .be held to be a mortgage 
‘unless there is strong evidence that it was the 
‘intention of the parties that the transaction should 
be only a mortgage and the burden of proving that 
-the transaction was only amortgage would be very 
‘heavy where the suit for redemption is brought 
‘long after the date of the deed. [p. 805, col. 1.] 
“ Where certain property was transferred under a 
-document which purported to be an out-and-out 
sale, but the purchaser executed an agreement 
.reciting that on the return of the purchase-money 
at any time he would return the kabala and 
‘take back the agreement and there was no evi- 
_ ‘dence to show that the parties really intended to create 
only a mortgage and the transferor's heirs sued for 
redemption just afew days before the expiry of 60 
‘years from the date of the transaction : 

Held, that there was no reason for holding that 
‘the transaction was not an out-and-out sale and the 


bla ai redemption was not maintainable. |p. 805, 
col. 2.]; 


4 

Per Suhrawardy, J.—In construing whether a 
document evidences a sale or a mortgage, evidence 
so far as it relates to prove how the language. of 
‘the document is related to the existing facts and 
surrounding circumstances is admissible; but the 
Court has no unfettered power to consider all the 
*gurrounding facts and circumstances to determine 
the nature of the document. [p. 808, col. 1] 


. Balkishen Das v. Legge (3) and Maung Kyin v. Ma 
Shwe La (6), followed. 


Baijnath Singh v. Vally Mahomed Hajee Abba (7), 
“explained, 

Appeal ‘against a decreeof the Sub- 
‘ordinate Judge, Hooghly, dated the 16th 
‘of March, 1926, affirming that of the 
*Munsif, Second court, Serampore, dated 
‘the 3let of March, 1924. 

' Dr. Bijan Kumar Mukherjee, for the 
> Appellant. ; 

Mr. Brojolal Chuckrabarty, Dr. Radha 
Benode Pal and Mr.. Panchanon Ghose, for 
the - Respondents. 


JUDGMENT. 
Garlick, J.—The facts of the case 
are these. The plaintiff's grandfather 
Madhusudan took Rs. 400 from his rela- 
tions, Ratneswar Mallik and Gurudayal 
Mallik, and executed in their favour a 
‘deed of sale of about 24 bighas of land. 
The deed was executed in the name of 
their benamidar Gopinath Sarker. At 
the same time Gopinath executed in favour 
of: Madhusudan an ekrarnama in ` which 
the fact of sale was recitad and it was 
agreed that if Madhusudan repaid Rs. 400 
‘at any time the property would be 
reconveyed to him. ln pursuance of this 
arrangement the purchaser had pos- 
session of the land for nearly 60 years, 
: The document was executed in January, 
1862, In 1918 the plaintiffs claimed 
: the right: to -redeem the’ property by 
' repaying Rs, 400. The original parties 
‘ tothe transaction were all dead, Six: of 
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omitted, He mentioned again that 
-heirs of Ratneswar and Gurudayal once 
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the ` descendants of the” original. pur- 
chasers consented to reconvey their shares . 
of the property to the plaintiffs, six others 
refused to do s0.. Defendants Nos. 7 to 12 
are those who did execute a deed of recon- 
veyance. Defendants Nos 1 to 6 are those 
who refused to do so. The plaintiff filed ` 
this redemption suit on the 24th January, 
1922, which was about a week before the 60 
years’ period of limitation expired. It was 
contested by defendants Nos. 1 to6. Both 
the lower Courts have. held that as the two 
documents-were executed at the same time 
they must have constituted one transaction 
and that that transaction was a mortgage 
by conditional sale. They have, therefore, 
allowed the plaintifs to redeem by a repay- 
ment of the original money that was bor- 
rowed, Defendants Nos. 1 to 6 have ap- 
pealed against that decision. They assert 
that the transaction was an out-and-out 
sale, and that the agreement in the ekrar 


for reconveyance was a purely personal 


agreement between Madhusudan and the 
purchasers and was not binding on the 


purchasers’ heirs. The kabala (Ex. A) taken 


by itself isa deed of out-and-out sale. The 
ekrarnama also recites that the transaction 


wasan out-and-out sale transferring tothe 


purchaser absolute rights over the property 


including all powers of alienation. But 


the learned Subordinate Judge says that 
unless there was an intention to treat the 
transaction as a mortgage by conditional 
sale, there was no object in executing the 
ekrarnama (Ex. 3) at all. He also found 


circumstantial evidence to show that the 


transavtion was intended to be a mortgage. 
He pointed out that in 1901 thesons of 
Ratneswar and Gurudayal in a transaction 
between themselves described the property 
He also pointed out 
that in a cess return filed by the defendants’ 
predecessors in 1905, this property 7 
tae 


tried to establish their independent right 
to this property vy a ‘suit for possession 
against a third person but they withdrew 
the suit. He points out again that the 
heirs of the purchasers have not produced 
any of their collection papers to show that ` 


‘the property was treated by them as their 


own. He comments on the fact that six 
of the heirs of the purchasers have recognis- 


„ed the transaction to be a mortgage and 
_ have reconveyed their shares in the property, 


Two other points in the plaintiffs’ favour 


“wera mentioned in the judgment of the 
. Munsif. He pointed owt thatthe stamp of 


~ 
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the kabala was paid for by Madhusudan 
and he expressed the opinion thatthe price 
of Rs. 400 for 24 bighas of land must have 
been inadequate even 60 years ago. But 
the learned Subordinate Judge does not 
attach any inportance to these last two 
points. He says that. Madhusucan probably 
paid for the stamp of the kabala because 
he was in urgent need of the money and 
the stamp on the ekrarnama was paid for 
by the purchaser. He says that it is im- 
possible to say now whether Rs. 400 was an 
adequate price for 24 bighas of land 60 
years ago or whether it was nob. 

Iu this Court the respondents’ Advocate 
has supported the judgment by urging 
other reasons also why the transection must 
have been a mortgage and notan out-and- 
out sale. He argues that Madhusudan was 
in urgent need of money; and took a tempor- 


‘ary accommodation from his relatives and 


gave the land as security for the loan. 
As the money was advanced, by his relatives, 
no period was fixed for repayment of the 
loan and there was no provision for interest 
nor was there any bargaining over the 
price. He argues that all the circumstances 
show that the intention of the parties was 


- that the property should be given back if 


the money was repaid. l 

' The kabala taken by itself is a deed of 
out-and-out sale, It cannot be held to be 
a mortgage unless thereis strong evidence 
that it was the intention of the parties that 
the transaction should be only a mortgage. 
The property wasin the possession of the 
purchasers for nearly 60 years and the pre- 
sumption from long possession is that it 
was their property. What was both nomin- 
ally andin effect a sale cannot be lightly 
set aside after the death of the contracting 
parties on an assertion that the land was 
given asa mere security for the small sum 
borrowed. One would think that if 24 
bighas were given as security for Rs, 400, 
the mortgagor would have redeemed the 
mortgage long ago. The learned Advocate 
for the respondents quotes rulings 
which it has been held that the Oourts 
always lean strongly in favour of the per- 
sons who claim the right to redeem. The 
reason for this is historical. In England 
in the Courts of Common Law mortgages 
were not originally recognised at all. It 
was the Court of Chancery which compelled 
the mortgagee who had accepted land as 
security fora loan to give up the land when 
the money was repaid. The Courts are wont 
to lean in favour of persons who claim the 
right to redeem because the Common Law 
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gave them no such right and the Oourts- 
of Equity took upon themselves to protect 
them. But in this case there is no reason 
why the Oourt should lean strongly in. 
favour of the plaintiffs who have waited 60 
years before asserting their claim. They 
have not paid any interest.for the money. 
There seems to beno equity in their fav- 
our. Ifthe transaction was a mortgage, 
they could have redeemed the property any 
time within the last 60 years. The fact 
that they waited untila week before the 
expiry of 60 years before finstituting a suit 
is astrong reason for suspecting that the 
transaction was not a mortgage. During 
the 60 years the heirs of the purchaser have 
been enjoying the profits of the property, 
have been paying the rent, have received 
no interest and have had the full right of 
alienation. They could have sold the pro- 
perty to some one else at any time during 
these two generations. We cannot treat 
the transaction asa mortgage unless there 
areclear signs of the existence of the re- 
lationship of the creditor and debtor be- 
tween the parties. I do not find any signs 
of the existence of the relationship of debtor 
and creditor except the apparent admis- 
sions by certain heirs of the purchaser 
which are mentioned by the lower Ap- 
pellate Court. An agreement which has 
not been asserted for 60 years must be 
strictly construed. In my opinion the 
argument of the learned Vakil for the 
appellants that the agreement in the ekrar 
for reconveyance was a purely personal 
agreement between the purchaser and 
Madhusudun should be accepted. The 
kabala purports to be an out-and out sale 
and the ekrarnama taken by itself is a 
document for which no consideration at all 
was given. It must, therefore, be strictly 
construed. it describes the transaction 
as a sale which is to bind thea heirs of both 
the parties and then it goes on to say that 
if Mudhusudan repays the money at any 
time a reconveyance will be made in his 
favour. It says nothing about redemption 
by Madhusudan’s heirs. If the document is 
strictly construed the right to redeem is 
confined to Madhusudan himself, And he 
isdead. In my opinion there is no reason 
whatever to disturb a transaction. which 
ostensibly was an out-and-out sale and 
which has had all the effects of asale for 
nearly 60 yéars, For these reasons I` would 
allow the appeal and set aside the decree of 
the lower Appellate Court with costs. 
Suhrawardy,d.—I fully agree with 
the view expressed by my learned brother, 
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I would only adda few words in order to 
explain the true nature of the transaction 
as evidenced by the two documents execut- 
edon the 14th Magh 1268 B, S. (February, 
1862). The first is described as a deed of 
eale. It recites that on account of the 
expenses for the sradh of the mother 
‘of the executant the vendor is 
in need offunds and,. therefore, on receipt 
of rupees four hundred as purchase money 
he sells out the lands in suit. Then follows 
the usual term in a deed ofsale that “the 
purchaser, his heirs, ete., will be entitled to 
gell or make a gift of the lands without any 
objection by the executant or his heirs, ete. 
The purchaser and his heirs and successors 
shall enjoy and possess all the lands with all 
their appertenant rights by either cultivat- 
ing the same orsettling tenants on the 
lands.” It concludes by saying that on 
receipt of the consideration of Rs, 400 the 
kabala is executed in favour of the pur- 
chaser. Thesecond document is headed 
ekrarnama or adeed.of agreement. It is 
executed by the purchaser in favour of 
the vendor. It recites that on account 
of funds for the sradh the vendor has 
sold to the purchaser the lands and re- 
linquished all right, title and interest 
in thesaid property, “I have become 
entitled to sell the said properties and 
can enjoy with my sons and grandsons 
‘and possess the said. properties either 
by cultivating the same in khas or by 
settling tenants on them. In that you or 
your heirs can never -lay claim to it and 
if you do so that will be void and shall 
‘be refused”, This clause is followed by 
the following clause: “In future if you 
pay the consideration money at any time 
- I shall on acceptance of the same return 
to you the kabala and take back the 
agreement. Nobody will object to this.” 
Reading thetwo documents it is clear 
that the intention of the parties was to 


effect an absolute gale, the vendee pro- 


mising to return the property on receipt 
- of the purchase money and nothing more, 
i.e, a sale with option of re-purchase. 
It is conceded bythe learned Advocate for 
the respondents that in every case where 
there is a conveyance anda promise to re- 
convey, it cannot be presumed that the 
traneaction is not a sale but is a mortgage. 
But thelearned Advocate has pointed out 
certain circumstances which he says show 
that the transaciton was really a mort- 
. gage and nota sale. (1) That the vendor 
and the purchaser were near relations and 
that the vendor was in need of money at 
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the time, Ido not see how this fact goes to 
support the view that the transaction was a 
mortgage and nota sale, as it is as much 
consistent with the transaction being a 
sale. The parties were related, one of 
them was in need of money and the other 
probably in order to avoid the property 
going out of the family or to oblige. his re- 
lative offered to purchase it. (2) In the 
ekrarnama ‘there is acondition that on re- 
turnofthe purchase money the purchaser 
will return the kabala and take back the 
agreement. There is no condition that the 
purchaser should executea reconveyance 
which must be necessary if the transaction 
was asale. The absence of this condition 
does not necessarily signify that the trans- 
action was anything but a sale. The 
parties might not have been so weil-versed 
in law as to invest the transaction with all — 
legal character, It might also be that it 
was their idea that the return ofthe kabala 
executed bythe vendor to him andthe re- 
turn of the agreement by the vendor to the 
vendee would constitute a good transfer. 
(3) Ii does not appear that there was any 
bargain for the price. A deed of sale does 
not- ordinarily show that there was any 
We do not know - 
what happened at that time and there is no. 
finding by any of the Oourts below on this 
point. ' 
Reference has been made to several cases 
which have dealt with the question as to 
whether a certain transaction was really a 
mortgage ora sale. Itis not necessary to go 
into the cases decided by the Indian Oourts,. 
for we have so many pronouncements of the, 
Judicial Committee on this question that 
there can hardly be any difficulty in find- 
ing thereal nature of a transaction like 
thatin the present case, The earliest case 
which was referred to in this cnnnection is 
the case of Bhagwan Sahai v. Bhagwan Din 
(1). It seems to methat this case has the 
greatest resemblance with the case before 
us. The only difference between that case . 
and this is that in Bhagwan Sahai's case (1) 
there was a stipulation thatif the money 
was paid within a period of ten years from 
the date of the deed the purchastr would ac- 
cept if and “cancel this valid sale’; and 
also that in the agreement it was mentioned 
that, as a matter of favour, grace and in- 
dulgence the -purchaser should execute a 
deed on taking back the purcHase money 
after ten years. Itis argued on behalf of 
the respondents that the absence of these 


(1)17 I. A. 98; 12 A. 387; 5 Sar. P. O.J, 551 
(P. 0). . ; 
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two points in the present transaction dis- 
tinguishea it from the case of Bhagwan 
` Sahai v. Bhagwan. Din (1). Tomy mind 
the distinction is very immaterial. Their 
Lordships relying upon certain features of 
that case which are also present in this 
case held that it was an out-and-out sale 
and not a mortgage. (1) There was nosti- 
pulation that the vendor should’ have 
the right to re-purchase. (2) The right 
to re-purchass was given on payment 
of the full amount of the purchase money 
and not what should be due at the date of 
‘the purchase. Their Lordships followed 
the English caseof Alderson v. White (2) 
and quoted with approval the dictum of 
Lord Chancellor Oranwerth laying down 
the rule which should be followedin con- 
‘struing cases of this nature: “The rule of 
law on this subject is one - dictated by com- 
monsense, that prima facie an absolute con- 
veyance, containing nothing to show that 
the relation of debtor and creditor is to 
exist between the parties, does not cease to 
bean absolute conveyance and become a 
mortgage merely because the vendor sti- 
pulates that he shall have a right to re-pur- 
chase.” The next case is the case of 
Balkishen Das v. Legge (3).- In that 
case there was .a deed of sale ac 
companied by an agreement by which the 
purchaser promised to re-sell the property 
to the vendor on his paying him acertain 
amount by acertain date. In the circum- 
stances of that case their Lordships held 
that there was sufficient indication that the 
- transaction was really a mortgage and not 
a sale. The points upon which the case of 
Bhagwan Sahai v. Bhagwan Din (1) was 
distinguished in Balkishen’s case (3) are 
pointed out by the Judicial Committee in 
the caseof Jhanda Singh v. Wahid-ud-din 
(4). In that casetoo there wasa deed of 
saleof immoveable property and an agree- 
ment to re-sell. Their Lordships held that 
there was nothing in the fact that these 
documents were simultaneously executed 
or one after another to indicate that the 
‘transaction was nota sale buta mortgage, 
Balkishen's case (3) was distinguished on the 


ground that there the amount to be repaid’ 


was not the same amount fer ‘which the 
property was sold but an amount made up 
+ © (1858) 2 De G. & J. 97 at p, 105; 4 Jur. (N. s.) 125; 
‘6 W. R. 242; 44 E. R. 924; 119 R. R. 38. ; 

(3) 27 I. A. 58; 22 A. 149; 2 Bom; L. R, 523; 4 0. W. 
N. 153; 7 Sar?P. O J. 601 (P. 0). i 

(4) 36 ind. Oas. 38; 43 J. A. 284; 38 A. 570; 210. 
WwW. N. 68; 31M. L. J. 750: 20M. L. T. 529; 14 A. 
L. J, 1189; (1916) 2 M. W. N. 570; 19 Bom. L. R, 
1;,5'L. W. 189; 25 Q. L. J. 524; 10 Bur, L, T, 131 


(P. 0.. 
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of the purchase money and some subsequ- 
ent advances, andthe fact that the debt 
was consolidated shawed that it was not a 
case of out-and-out sale; and it. was further 
remarked in Jhanda Singh’s case (4) that 
the case of Bhagwan Sahat v. Bhagwan 
Din 1) resembled the case before their 
Lordships more than any other case. One 
of the factson which the Judicial Com- 


mittee were led to hold that the transac- 


~ 


tion wasa mortgage in Balkishen's case (3) 
was that there was a stipulation that if the 


‘money for the re-purchase was not accept- 


ed by the vendee, the vendor would be 
entitled to deposit the money in Court. In 
Jhanda Singh's case (4) their Lordships 
held that the mere fact that in the event of 
the purchaser refusing to accept the money 
for re-purchase it may be deposited in 
Court did not necessarily indicate that the 
transaction wasamortgage. Next we have 
the case of Navasingerji Gujangerji v. 
Panuganti Parthasaradhi (5), In thatcase 
it was found that the price for which the 
property was purchased was absurdly low, 
less even than what the property would 


have realized upon a public sale and the. _ 


vendor reserved to himself “the sole right 


to the mineralsand the mineral right in- 


cluding marble in the village and the right 


to re-purchase the said village as per 
agreement executed on the same date asthe 
deed of sale.’ In consideration of these 
facta and other clauses in the document the 
Judicial Oommittee came to the conclusion 
that the transaction was mortgage and not 
a sale. The most important term in that 
transaction which greatly influenced their 
Lordships was that the ‘mineral right was 


‘reserved by the vendor. A caseof absolute 


sale would be inconsistent with the reserva- 
tion of any right above or below the surface, 
That case accordingly has no application 
to the facts of this case. 

The learned Subordinate Judge referred 
to several circumstances and pieces of evi- 
dence in support of the view that the 
transaction was amortgage. The circum- 
stances which he points out arethatin a 
certain document the sons of the original 
purchasers. described this property as a 
mortgaged property; and that in ‘certain 
road cess returns this property was not 
mentioned as belonging to the family of | 
the purchaser. It has been repeatedly held 

(5) 82 Ind, Cas, 993; 51 I. A. 305; 29 0. W. N. 
246; A. L R. 1994 P.C. 226; 47 M. 729; 20 L. W- 
701; 10 O. & A. L. R. 1172; 47 zM. L. J. 809; (1924) 


M. W. N. 915; 40 0. L. J. 481; 27 Bom. L: 8. 4:2 


; 26 
P. L'R. 18; 23 A.L. J 161; L, R“GA (P OH 
1 Q.. W. N, 684 (P. OJ N i 


808 


sO far asitrelates to prove how the lan- 
guage ofthe document is related to the 
existing facts and surrounding circum- 
Atances is only admissible. ‘This rule was 
forcibly stated in Balkishen Das v. Legge (3) 
and Maung Kyin v, Ma.Shwe La (6). But 
it ia‘argued on the authority of the decision 
of their Lordships in -Baijnath Singha v. 
Vally Mahomed Hajee Abba (7) 
ofthe Evidence Act does not fetter the 
Court's power to arrive at the true meaning 
and effect of a transaction in. the light of 
all the surrounding circumstances. On an 
examination of that case it will appear 
that their Lordships did not go back on 
what they stated ‘in Balkishen's case 
(8)and in the Burma case above referred 
to. They have stuck totherule that 3.92 
does not preclude any evidence relating to 
the surrounding circumstances. In the 
case before thier Lordships the transaction 
extended over a long periodandin constru- 
ing ths document which was executed in 
1912 their Lordships took into account 
certain other documents executed in 1913 
as part of the original transaction. The 
case before us is very similar to the one 
that came up for consideration before the 
Bombay High Court[Vaman Trimbak Joshi 
v. Changi Damodar Shimpr (8).] Under 
similar circumstances the learned Judges 
held that it was a deed of pure sale, - 

. There is one other circumstance in this 
case which ought to debar the plaintiff 
from contending that the transaction was 
nota sale but a mortgage. The suit was 
brought justa few days before the comple: 
tion of 60 years from the date of the 
transaction. Itis impossible at this distant 
date to give evidence of facts and surround« 
ing circumstances at the time of the trans- 
action. In Bhagwan  Sahai'’s case 
(1) their Lordships remarked: "It 
does seem contrary to all principles of 
equity and good: conscience that when it 
‘was stipulated that the money should be 
repaii within the period of ten years from 
1835 the representatives of the vendors 
could lie by until the year 1884 and then 


claim that they had a right which was not 

(6) 42 Ind. Oas. 642; 44 I. A. 236; 450. 320; 220, 
W. N. 257; 15 A. L. J. 825; 33 M. L. J. 648; 3 P. L. W. 
185; 6 L. W. 777; 23 M. L. T. 36; 270. L. J. 175; 20 
Bom. L. R. 278; (1918) M. W. N. 300; {9 L. B. R. Ilẹ; 
11 Bur, L. T, 21 (P. C). l 

(7) 86 Ind. Cas. 332; 30 O. W. N. 242; 48 M. L. J. 
339; A I. R. 1925 P. O, 75; 2 O. W. N. 279; 27 Bom. 
L. R. 787; 3 R. 106; 3 Pat L; R: 227; Lo R. 6 A. 
(P. 0.) 50 (P. 9). i 

8) 31 Ind. Cas. 360; 49 B. 862; 27 Bom, L. R. 1261; 
A.L R.1926 Bom. 97. 4 : 
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barred by limitation to redeem that which 
they call a mortgage atany time within the 
period of 60 years.” In Jhanda Singh's 
case (4) the suit was brought 44 
years after the period within which re- 
purchase could have been effected. Their 
Lordships quoted the remark of Lord Oran- 
worth in Alderson v. White (2): “I think that 
the Court, after a lapse of 30 years, ougut to 
require cogent evidence to induce it to hold, 
that aninstrument is not what it purports 
tobe.’ It is needless to say that in the. 
present case no evidence cogent or other- 
wise of the transaction at the time when it 
took place wasgiven. On all these considera- 
tions I:agree that the transaction’ should 
be held as an out-and-out sale and nota 
mortgage as contended for by the plaintiffs. 
Inthis view it isnot necessary to consider 
was a 
personal right given to the vendor or it was 
a right which could be claimed by his 
successors. Nor is it necessary to consider 
if the absence of any time within which the 
right to re-purchase should be exercised 
offends against the rule against perpetuity 


as the present suit is nota suit for specific 


performance of a contract. I agree that 


„this appeal should be allowed, the decree of 


the-Courts below set aside and the plain- 
tiff's suit dismissed with costs in all the 
Courts, 

A. Appeal allowed, 
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CALCUTTA HIGH COURT, 
OxIminaL Revision No.19z or 192y, 
February 19, 1929. 
'Present:—Justice ir Zahhadur Rahim 
Zahid Suhrawardy, Kr, and 
Mr. Justice Graham. 

G. V. RAMAN AND OTHERS — ACOU8SED — 
PETITIONERS 
VeETSUS 
EMPEROR—Opposirz Parry, 

Criminal Procedure Code (Act V of 1898), ss, 208, 
218—Enquiry for committal to Court of Sesston— 
Accused, whether entitled to reserve cross-examina- 
tion of prosecution witnesses—Discretion of Magis- 
trate to allow accused to reserve cross-examination, 

In an inquiry under Chap. XVIII ofthe Criminal 
Procedure Oode, into cases triable bye a Court of 
Session the accused has no right to reserve the 
cross-examination of the proseeution witnesses until] 


after all those witnesses have been examined-in-chief. 


He must exercise his right to cross-examine each 
witness at the close of the .examination-in-chief of 
[p. 811, col. -2.] es . 
Saadat Mian v. Emperor (7), followed. | 
Per Suhrawardy, J.—The Magistrate may, however, 


‘in the special circumstances ofa case and in the 


interests of justice allow an accused to reserve his 
cross-examination. [p. 810, col: 2.] 
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. Rule against: an order of. the ‘Ohief 'day the order of ‘commitment was formally 
` Presidency Magistrate, dated -the 8th.- passed. - On the 4th February, an applica. 
February, 1929. tion was made on -behalt of the accused 
Messrs. B. C. Chatterjee, Suresh Chundra for permission. to :cross-examine tha ap- 
Laluqdar, Mritunjoy Chattepadhya and “prover, namely, the first witness and- some 
Gopal Chandra Mukherjee, for the Peti- otlier- witnesses before commitment. Thig 
toners. i application was rejected by the Magis- 
Mr. Debendra Narayan Bhattacharjee, for trate with the following order ;:—" The 
the Crown. < 4 correct time to cross-examine has paes- 
JUDGMENT. . ed. I do not think it necessary at this 
. Suhrawardy, J.—This Rule is direct- stage to allow the prayer.” -The accused 
ed against an order of the Ohief Presi. ` werecommitted to take their trial at the 
dency Magistrate of Calcutta committing High Oourt Sessions which is now sitting 
the accused tothe Sessions. The ground and their case appears in the list for the 
on which we are invited to quash the present Sessions. On the 8th February 
commitment is that the petitioners were this Rule was obtained from us for setting 
not given an opportunity to cross-examine, aside the commitment on the ground stated 
the witnesses for the prosecution. In above. It is contended on bshalf of the 
order to understand the ground upon which petitioners that the Magistrate was wron 
this revision application is based, it is in rejecting their application on the 4th 
necessary to state the facts. The accused February and refusing to grant them 
were charged under ss. 420 and 120B, -permission to cross examiné some of the 
Indian Penal Code. The case against’one witnesses for the prosecution before com- 
of the persons who were originally placed ,mitbing-them to the Sessions, l 
on trial was withdrawn under s. 494, In considering the point raised bó- 
Oriminal Procedure Code, ‘and he was foreusI should like first to refer to the 
examined as the first. witness in the case. law as embodied in the Oriminal Procedure 
In the course of the examination of this .Code ‘before commenting on the case- 
-witness the learned Magistrate intimated “law on the subject. It may safely be 
-that onthe completion of the evidence he -.assumed that Ohap, XVIII, Criminal Pro- 
‘would commit the accused to the Sessions. cedure Oode, dealing with enquiry into 
‘The learned Counsel appearing for the cases triable by-Court of Session is com- 
accused then asked for permission to plete in itself and lays down the procedure 
reserve cross-examination at that stage and- to be followed in such an enquiry as do 
to cross-examine at a later stage. The Chapters relating to trials of summons 
petitioners in their petition say that on cases and warrant cases. It cannot 
such request being made the learned be argued that the provisions of these - 
Magistrate remarked that he would consider Chapters are interchangeable and that 
_the application later, Butthe Magistrate. the provisions appearing: in a 
in his explanation . says that he refused particular Chapter relating to “trial” can . 
to grant the prayer. ‘We take it that that be imported safely into that relating to 
“was so and the prayer for reserving cross- “enquiry.” The only section which deals 
examination was refused. It appears from with examination of witnesses in an 
an examination of the record that after enquiry into cases triable by the’ Court 
-*each witness was examined the defence was of Session is s, 208.. The first clause of 
asked to cross-examine him and on their that section says: “When the. accused 
‘declining to do so, there is anote made by ‘appears or is brought before the Magistrate 
the Magistrate at the end of the examina- he shall proceed to hear’ the complainant, 
tion of each witness that cross-examination if any, and take in manner hereinafter 
was. declined.. The examination of the provided all such evidence as may be pro- 
- witnesses went over several days—the last duced in supportof the prosecution or in 
batch of 25 witnesses having been examin: behalf of the accused, oras may be called 
ed onthe 4th February, 1929. Thereafter for by the Magistrate,” The course to be fol- 
the acccused were examined unders, 342 lowed bythe Magistrate in recording the 
and charge was framed. Onthat.day the evidence under that clause is what is 
- Magistrate passed the following order:— indicated afterwards in the sections under 
“ Four accused are discharged. Remainder that Chapter. The second clausesays that 
will be committed to the. High Court the accused shall be at liberty to croge- 
Sessions under ss.{420, 120 B and 511, Indian -- examine the witnessesfor the prosecution 
Penal Code, to-morrow. On the following andinsuch case the prosecutor may ré- 
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examine them. The third clause is to the 
effect that if the complainant or the accused 
applies to the Magistrate to issue process to 
compel the attendance of any witness or 
the production of any document or thing 
the Magistrate shall issue such process 
unless he deems it unnecessary to do so. 
Section 209 indicates that when the evi- 
dence has been recorded in accordance 
with cls. (1) and (3) of s. 208 the Magistrate 
shall if he finds that there are not sufficient 
grounds for committing the accused 
person for trial record his reasons and 
discharge him unless it appears to the 
Magistrate that such person should . be 
tried before himself. This section 
enables the Magistrate to discharge the 
accused after recording evidence for the 
parties under s, 208 (1) and the evidence 
of witnesses called under cl. (3) if he is 
not- satisfied ‘that there are sufficient 
grounds for committing him tò the 
Sessions. But if the Magistrate 1s satisfied 
that there are sufficient grounds for com- 
mitting the aceused he shall framea charge 
under s. 210. Under s. 211 the accused 


shall be required to give a list of witnesses- 


hom he wishes to be summoned to givé; 
evidencë at his trial before the Sessionts: 
Court. The Magistrate may in his dis- 


cretion summon any witness named in the 


list under s. 212. But under s. 213 the 
Magistrate may make an order after all 
the preliminaries have been observed com- 
mitting the accused to the Sessions or if 
hearin 
aet saute’ that there are not sufficient 
grounds for committing the accused he 
mav cancel the charge and discharge the 
accused.. Thisis all the procedure laid down 
in Chap. XVIII for the examination of the 
witnesses, and the conduct of the- proceed- 
ings before commitment. We are asked 
in this case “to quash the commitment in 
the exercise of our power unders.439 read 
“with 8,435, Oriminal Procedure Oode; and 
this power in a case like the present should be 
exercised in accordance with the provisions 
of s. 215, Oriminal Procedure Oode which 
enables the High Oourt to quash a convic- 
tion only on a point of law. If the Magis- 
trate has contravened any provision of law 
we are certainly entitled and we ought to 
set aside the commitment on this ground. 
But if. on the other hand, he has not 
violated any provision of the law and has 
only erred in the exercise of the discretion 
vested in him the High Court will seldom 
interfere in such a case. | 
Section 208 does-not say of reservation 
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of cross-examination of witnesses for the 
prosecution till a future oecasion, The 
ordinary rule of examination of witnessas in 
Courts is that after a witness is examined he 
is cross-examined and, if necessary, re-ex- 
amined (s. 138, Evidence Act). In Civil Courts .- 
there is no departure from this Rule. But 
in fhe administration of criminal law it 
has been relaxed in the trial of warrant 
cases where under s. 256, Criminal Procedure 
Oode, the accused after the charge has 
been framed against him shall be asked. 
if he wishes to cross-examine any witness 
for the prosecution and if he says that he 
so wishes, the witnesses named by him 
shall be re-called. This procedure has not 
been incorporated in Ohap. XVIII relating 
to enquiry into cases triable by the Oourt ` 
of Session. Olause (2) of s. 203 does no 
more than indicate the ordinary rule as to 
how examination of witnesses should be 
conducted. After witnesses for the pro- 
secution have been examined the accused 
shall be at liberty to cross-examine them 
and the prosecutor to re-examine them. 
The wording of that clause does not lend 
support to the view that it assumes that 
the accused shall be at liberty to cross- . 
examine the witnesses for’ the prosecution 
after all the witnesses have been examined:' 
in chief. Olause (1) of s. 208 refers tothe 
examination of witnesses produced by the 
prosecution without the processes of the 
Court; and cl. (3) refers to compelling the 
attendance of witnesses .under -process 
from Oourt; otherwise there is no 
difference between the two clauses as 
regards the procedure to be followed under 


- either of them. .If it was the intention of 
the Legislature to insert in Chap. XVI a 


provision similar to what is contained in 
s. 256 in Ohap. XXI, the several clauses of 
s. 2U8 would have been differently worded. 
In the absence of any such enactment in, 
Ohap. XVIII and in view of the express 
enactment to that effect in Chap. XXI 
relating to trial of warrant cases, it will 
not be wrong to assume that the Legislature 
did not intend to give the accused the 
right to reserve cross-examination in a 
case triable by a Court of Session. I 
should not like to lay down that a Magis- 
trate is not justisfied in allowing the 
accused even in a trial under Ohap. XVIII 
to reserve cross-examination fora future 
occasion in the special circumstances of a 
case and in the interest of justice. That will 
not be under any express enactmant but in 


“the exercise of the inherent power of 


the Court in administering justice, Ia * 
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the present case the Magistrate -asked 
‘the accused to cross-examine each 
witness before he left the box and they 
persistently refused to cross-examine the 
witnesses. Atthe end of the examination 


of all the witnesses they wanted to cross-: 


examine some of them but the Magistrate 
refused their prayer. I invited Mr. Chat- 
terjee who conducted the case on behalf 
of the petitioners to point out any express 
provision of law which gives him the right 
fo demand cross-examination of witnesses 
in an enquiry under Chap. XVIII after 
all the witnesses have been ‘examined. He 
pointed out cl. (2) of s. 213 which says that 
if the Magistrate, alter hearing the witness- 
es for the defence is satisfied that there 
are not sufficient grounds for committing 
the accused, he may cancel the charge 
and discharge the accused. The -learned 
Qounsel’s contention is that the expression 
“witnesses for the defence” includes not 
only the witnesses whe are examined ‘as 
defence witnesses but also. the witnesses 
for the prosecution whe are cross-examin- 
ed. This seems to me to be a forced con- 
struction of the plain words of the section, 
Reading ss. 211, 212, 213 together iļ/ wuld 


be clear beyond any possibility of doubts 
~- that the witnesses for the defence referred 


to in cl.(2) of s. 213 are witnesses whom 
the Oourt may in its discretion summon 
and examine under s. 212 out of the list 
of witnesses given by the accused under 


s. 211 to be examined on his behalf at 


the trial in the Court of Ssssion. There 
being no express ‘provision of the law entitl- 


_ing the accused to reserve cross-examina- 


tion till after the examination of all the 
witnesses under Ohap. XVIII has been 
completed, the learned Qhief Presidency 
Magistrate in my judgment has committed 
no error of law. 

In this connection several cases have been 
referred to. ab the bar which in the view 
of the law I have taken does not seam 
necessary to examine minutely, butas they 
have laid down certain generalisations [ 
should like to say a few words with regard 
to them. The point that. has now been 
raised befére us did not come up directly 
for examination in any of the cases of thig 
Oourt except ina Phanindra Nath Mitra v. 
Emperor (1). There witnesses for the pro- 
secution were examined 
was madé -by the accused to cross-ex- 
amine them. But an application to cross- 
examine the witnesses was made to the 


(1) 1 Ind. Cas. 469; 36 0.48; 120. W. N. 1014; 
Or. L. J, 221° , 


-= 
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ed Judges seem to 


but no attempt. 


it 
Magistrate after the prosecution had clos» 


ed its case and the Magistrate had decided 
to commit them to the High Court, It 


seems that in that casethe Magistrate had 


originally proceeded with the trial of the 
case as before himself, But at a cerain 
stage he decided to commit the accused 
to the Court of Session. As the applica- 


_tion was made after he had so decided, 


the learned Judges were of opinion that 
s,{347, Oriminal Procedure Code, applied 
and under that section if if appeared to 
the Magistrate at any stage of the proceed- 
ings that the case was one which ought 
to be tried ‘by the Court of Session he 
should commit the accused under the pro- 
visions relating tocommitment, The learn- 
be of opinion that as 
soon as the Magistrate has decided that 
the case should be committed tothe Ses- 
sions he‘shall stopj further proceedings and 


commit the accused to the Sessions at once, 


The learned Judges laid some stress upon 
the words “he shajlstop further proceed- 


_ings” which appeared in the Code but 


which have now been omitted by the 
Amending Act.of 1923, In that view they 
held that.the Magistrate need. not there- 


after follow the procedure laid down in 


s. 208. I am unable to agree in this con- 
struction of s.347. It is possible, and it 
generally so happens, that the Magistrate 
starts a case before him with a view to 
try it himself; but in the midst of the 
trial when certain facta have been disclos- 
ed he makes up his mind to commit the 
accused to the Sessions. When the trial 
was commenced before him he treated it 
as one of a warrant case and the accused 
exercised the right to reserve cross-exami- 
nation after charge. If in the midst of 
the trial or immediately after finishing the 
evidence for the prosecution the Magistrate 
decides to commit the accused to the 
Sessions it does not seem just tothe ac- ` 
cused that he should, at that stage, because 
the Magistrate has come to a certain deci- 
sion, lose the right which he had before 
such decision. In such a cases, 347 should 
not be held as compelling the Magistrate 
to refuse to allow the accused to croes- 
examine the. witnesses and to-commit at 
once the case to the Sessions. This view 
has been taken in a recent case to which 
I will- presently refer. Phanidra's case (1) 
does not help either party; but it lends 
some support to the view that the , Magis- 
trate is not bound to give facilities to 
the accused for cross-examination after 
the witnesses for the prosecution have been 
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examined and no attempt is made by the 
neeused to cross-examine them earlier. 
This cass has been disapproved, and, in 


“ray ‘opinion, rightly, in Sessions Judge of 


Coimbatore v. Immudi Kumara Kangaya 
(2). E 
‘A strong case in favour of the petition- 


„ers is the case of Jogendra Nath Mukherji v. 


Moti Lal Chakravarti (3) which is a reverse 
caso to the present. In that case the Magist- 
rate after drawing up the charge in a case 
triable by the Court of Session allowed 
the accused to cross-examine the prosecu- 


‘tion witnesses and thereafter acquitted 


him. Against the order of acquittal 
or discharge the prosecutor moved this 
Court. . The learned Judges discharged the 
Rule holding that the Magistrate had the 
right to allow the accused to cross-examine 
the witnesses for the prosecution even after 
charge under s. 213 (2), Oriminal Procedure 
Code. Their Lordships observed: ‘No. 
doubt, the sub-section refers to ‘witnesses 
for the defence’; but, in our view, those 
words are wide enough to cover evidence 


extracted by cross-examination from_ the 


witnesses for the prosecution.” For the 
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Opportunity of cross-examining the wit- 
nesses for the prosecution with a view to 
obtaining a cancellation of the. charge, 
In that case the learned Judges expressed 
the view that after the drawing up 
ofthe charge the Magistrate is not bound 
to commit the accused but that he can also 
discharge him. The point before us was 
not there raised and as it has not been 
laid down that itis the duty of the Magis- 
trate to allow an opportunity to the accused 
for cross-examining the witnesses for the - 
prosecution, though he may do so, as refer- 
ence in that case to s. 213 (2) shows, I am ` 
not prepared to follow-it as an authority on 
the question before us. A much recent 
case on this point is the case of Jyotsna 
Nath Sikdar v, Emperor (5). The decision 
in that case supports the view that I have 
ventured. to take with regard to the duty. 
and discretion of Magistrates in enquiries 
under Ohap. XVIII. There the trial was 
proceeded with asin a warrant case and 
before charge was framed and the Ma- 
gistrate decided to commit the accused 
to the Court of Session the accused appli- 
ed to cross-examine the witnesses for the 


“yeasons given above, with great respect I prosecution, This prayer was refused and 


‘by. the” learned Judges on 8. 213 (2), 


Criminal Procedure Code. In that case the 
question as to whether the Magistrate is 


‘bound to give opportunity to the accused. 


to cross-examine the witnesses for the pro- 
secution after they have all been examin- 
ed in chief, before or after charge, does 
not seem to have been raised and discuss- 
ed. In fact the reliance put by the learned 
Judges upon sub-s (2) of s. 213 shows that 
they were of opinion that it was in the 
discretion of the Magistrate to give this 
opportunity to the accused, in view of 
the provisions of s, 212, Oriminal Procedure 
Code. In that case reference has been made 
to Inthe Matter of Surjya Narain Singh 


(4). That was a casein which an applica- ' 


tion was made for the transfer of an enquiry 
from the Oourt of the Magistrate on the 
ground amongst others that the Magistrate 
had: refused permission to the accused 
to-Gross-examine the witness for the pro- 


‘ gecution, ` The question as to whether the 


Magistrate is bound to doso was not rais- 


~ed or discussed. RButit was assumed that 
the accused should have been given an 


(2) 17 Ind, Cas. 410; 36 M. 321; 23 M. L, J. 368; 13 


“Or. L. J. 778; (1912) M. W. NG, 1243; 13 M. D.T. 
- 116. ` < z 
I (8) 17 Ind. Gas. 406; 39 0,:885; 16 O. W N. 1155; 


- 


13 Gr. L. J. 774. 
(4) 5 0. W, N, 110. 


- 


. accused should have been granted 


cam unable. to adopt the construction puf- the"learned Judges held that in the cireum- : 
stances of that particular case the Magis-.-- 


trate had no discretion in the matter håv- 
ing regard to the fact that the application 
to cross-examine was made “before the 
charge was framed and before the Magis- 
trate had decided to commit the accused 
to the Court of Session” but he should have . 
allowed the accused to cross-examine the 
-prosecution witnesses. The learned Judges 
refused to allow the case of Phanindra 
Nath Mitra v. Emperor (1) as also the case 
of Fazarali v. Mazharulla (5) on the con- 
struction of s. 337. The last-mentioned 
cass was also @ case of transfer. There 
igs an observation there of the learned 
Judges distinguishing Phanindra Nath 
Mitra’s case (1) that if the accused 
had applied after ‘all the witnesses 
for the prosecution had been examined to 
cross-examine them he should have had no 
right under s. 317 but asin that case the 
application was made before” the prose- 
cution.case was absolutely closed and all 
the witnesses had bean examined the 
the 

indulgence of cross-examining the wit- ` 
nesses, ‘The learned Judges cited no 
authority and did not discuss the several 


_ (5) 83 Ind, Cas. 581; 51 0.442; A. I. R.1924 Cal. 
- 780; 26 Or. L.J. 63 d 


‘i 16 Ind, Oas. 336; 16 O.L. 9, 45; 13 Or. LJ. 


tt at 


1191, O. 1929 TE 


sactions of thé Code sbearing fupon ‘this. 


question, For my part I do not see any 
difference in the application of law bet- 
ween a case where the accused asked 


permission to cross-examine witnesses for . 


the prosecution after they had all been 
‘examined and that in which he asks for 
‘uch permission after some of them have 
been examined, It seems -to me that deci- 
‘sions like these are only calculatéd to 
confuse, as they seem to usurp the function 
‘of the Legislature, The case of Jyotsna 


. Nath Sikdar v. Emperor (5) is not also 


. GrOss-examination was made 


relevant as in that case the application for 
before the 


. charge was framed and before the Magis- 


f 


trate had decided to commit the accused 
to the Court.of Session. In the case before 
us the Magistrate had on the very first 
day declared that he would commit the 
accused to the Sessions. The view that 
I have ventured totake finds supportina 
decision of the Patna High Oourt in the 
ease of Saadat Mian v. Emperor (7) 
where it has been distinctly held that in 
an enquiry into cases triable by a Oourt of 
Session the accused has no right to reserve 
cross-examination. In that case.too the 
-defence Counsel had declined -tọ cross- 


examine the witnesses after each of them - 
- had been examined. If 


should like “to 


. quote that portion of the judgment with 


witnesses till.a certain stage, 


‘which I entirely agree. “The ordinary rule 
as laid down in the Evidence Act is that the 
witnesses will be examined-in-chief cross-ex= 
amined and re-examined. There is no express 
-provision for postponing the cross-examina- 
‘tion of witnesses till allthe prosecution 
-witnesses are fexamined-in-chief. A spezial 
provision has been made under certain 
circumstances with respect to trials in war- 
rant cases (Chap. XXI entitling the accused 
+o postpone the  cross-examination of 
No such 
. provision has been made with respect to 
-an enquiry into the cases triable by a Court 
of Session in Ohap. XVIII of the Code. 
‘The Magistrate, however, to my mind has 
‘the discretion to allow the . accused to 
-postpone the cross-examination of witnesses 
in suitable circumstances.” 
In the view that appeals to me as stated 
above this Rule fails and ie discharged. 
Graham, J.—The Rule in this case 
-was issued to show cause why the com- 
mitment of the petitioners should not be 


.set aside and why they should not be given 
‘-(7) 103- Ind. Cás, 597; -6 Pat, 329; A. I. R, 1927 - 


‘Pat, 243; 08 Or, L, J, 709; SA, T, Or, B. 983; 8 P. Le 
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‘commitment to the Sessions Court, 


‘that. inasmuch 


813, 


an opportunity of feross-examining the 


‘witnesses for the prosecution before éom- 
mitment to the Sessions, 


. The facts are shortly these :— 

' The petitioners were sent up for trial 
before the Chief Presidency Magistrate on 
charges under ss. 420 and 120-B, Indian 
Penal Oode. At the outset the learned 
Ohief Presidency Magistrate intimated that 
he would upon the completion of the evi-: 
dence commit the case tothe High Court 
Sessions. Thereafter Counsel for the 
accused is said to have verbally prayed for 
permission to cross-examine the witnesses 
for the prosecution, and it is said the learn- 
ed Magistrate remarked that he would 
consider the application later. There 
appears to be some ‘doubt about this, how- 
ever, as thelearned Magistrate says in his 
explanation that the application was refus. 
ed and we may proceed on that basis. The 
record shows that 10 witnesses were examin- 
ed for the prosecution on different dates 
from the 20th December to the 25th Jan- 
uary, andon the 4th February, 1925, more 
prosecution witnesses were examined. 
In the case of each witness there is a 
note at the foot of the deposition that crosg- 
examination was declined. On the. last 
mentioned date, however, an application was 


“made by the accused G. V. Raman praying 


for permission to cross-examine the ap- 
prover and some other witnesses before 
T 

application was rejected by the Maka 
on the ground that the time for cross-exami- 
nation had passed and that he did not think 
it necessary at that stage to allow the 
prayer, It is this order which is now . 
assailed on behalf ef the petitioners and the 
contention shortly is that the learned Magis- 
trate -had no option or discretion in the 


. matter and that he was bound to allow 


the accused to cross-examine the prosecu- 
tion witnesses ‘so as to give them an oppor- 
tunity of breaking down the case against 
them and so obviating the necessity of their 
being .committed to the Court of Session, 
In my opinion this contention is without 
substance. An accused certainly has under 
s. 208 (2), Oriminal Procedure Code, a 


-tight to cross-examine thé witnesses for the 


prosecution but he must exercise that right . 
at the proper time,.that is to say, after the 
close of the examination-in-chief, That ig 
the ordinary construction to be put upon 
thesection, and it finds support in s, 138 of 

the Evidence Act. - 
Mr, Obatterjeo for the petitioners urged 
as. 9. 208, Oriminal Pro, 


LH 
cedure Code does not say when the right of 
cross-examination is to be exercised, it is 

‘open to the accused to exercise it at any 
time, and that he may, if he so desires, 
reserve it until after all the prosecution 
witnesses have been examined. There is 
nothing, however, in the sectionto warrant 
this view. The right if exercised must ba 
exercised in the normal manner. 

It cannot be argued that because in the 
case of warrant trials an accused is allowed 
under s. 255, Oriminal Procedure Onde, to 
reserve his cross-examination, he must 
- necessarily have the same privilege when 
-an enquiry is held under Ohap. XVIII. ln. 
deed the very fact that that Chapter con- 
tains no provision similar to that in s. 256 
(1) is an argument for holding that no such 
right exists. It may be inferred that the 
omission was intentional and -nota mere 
accident. Moreover the record plainly 
shows that the accused declined to erosa- 
examine, and they cannot afterwards revive 
that right and claim to exercise it at any 
time they please. The Magistrate might, 
if he considered it necessary or desirable, 
have allowed cross-examination, but it 
cannot be held that in refusing he com- 
mitted any.error of law. 

It is to be borne in mind moreover that 
undergs, 347, Oriminal Procedure Code, the 
Magistrate is empowered at any stage of the 
inquiry to commit for trial, which furnishes 
an additional reason for holding that the 
elaim now preferred by the petitioners is 
not well founded. It seems to me that they 
are claiming a. right which has not been 
given anywhere in the Code, Oertain 
authorities were cited before uson their 
behalf and “these have been dealt with by 
my learned: brother, It is not, therefore, 
necessary for me to refer to them. 

I agree that the Rule fails and should be 
| discharged. - 

A, : Rule discharged, 


+ 
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CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE DROE 
No. 1840 or 1926. 
August 3, 1928, 
Present:—Sir George Claus Rankin Kr., 
Chief Justice and Mr, Justice Mukerji. 
-HARI CHARAN MOULIK ano OTHERS 
—PLAINTIFF8——APP&LLANTS 
TETSUS 
KALIPADA OHAKRAVARTY AND oTaRRS 
~- ~ DEFEN DANT3~~ RESPONDENTS. 
' > Civil Procedure Code (Act V of 1908), O. XXII, r. 8 
wait in ejectment—Several plaintiffs—Appeal— 
Death of platutiff-appellant~Representatives not 
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brought on record—Abatement—Power of Court to 
allow amendment of plaint into one for joint posses« 
ston and proceed with appeal. 

Three joint owners brought a suit for ejectment. 
The suit was dismissed and the plaintiffs appealed. 
During the. pendency ofthe suit one of the plaintiffs 
died and his heirs were not impleadedin time. The 
appeal was dismissed on the ground that it 
abated entirely. On second appeal: 

Held, (|) that though the surviving plaintifis had no 
absolute right to go on with the appeal in the 
absends of the deceased plaintiff's heirs, they could 
goon ifit seemed fit to the Oourt to allow them to 
ia get a decree for joint possession; Íp. 815, 
col, 2. 

(2) thatthe Oourt should, under the circumstances, - 
have permitted the surviving plaintiffs to amend the 
plaint by seeking for joint possession’ only and 
allowed the appeal to proceed. [p. 816, col, 1.] ` 

_ Appeal against a decree of the Addi- 
tional District Judge, Jessore, dated the 24th 
April, 1926, affirming that of the Munsif. 
First Court, Jessore, dated the 25th fJuly 
1924, ) 


Dr. Bijan Kumar Mukherji (for Babus 
Rupendra Coomar Mitter and Parmananda - 
Lahiri), for the Appellant. 

Babus. Tarakeswar Pal Choudhuri and 
Nirmal Kumar Sen, for the Respondents. 


oo JUDGMENT. i 
Rankin, C. J.—In this case, three 
in ejectment - 
against certain defendants making the case . ` 
that the defendants were occupying the 
landin suit by erection of huts and living 
therein by permission of the plaintiffs that 
they had been ‘in the plaintiffs’ employ 
but that the defendants had procured an 
entry to be made in the Record of Rights 
in which they were recorded as tenants of 
the defendant No. 3. Accordingly, it appears 
that the permission for continuing the 
occupation had been determined and the 
plaintifis brought their- suit for ejectment 
of the defendants Nos. 1 and 2, The first. 
Court dismissed the. plaintiffs’ suit hold- 
ing that the defendants had been in pos- | 
session adversely for a sufficiently long 
period to bar the plaintifis' claim. An 
appeal was taken by all the three plaintiffs 
to the lower Appellate Court and then one 
of the plaintiffs died. No steps were, how- 
ever, taken by the other plaintiffs-appellants 
to have the representatives of*the deceas- 
ed plaintiff added as parties appellants, 
In these circumstances, time having elapsed 
so that the appeal as regards the deceas- 
ed plaintiff had abated, & question arose 
in the lower Appellate Court -whether the 


‘whole appeal had: become- incompetent 


and the learned Additional District. Judge . 
of:Jessore being of opinion that the wholg 
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appeal had become incompetent dismissed 
it without entering into the merits. 

In this appeal, it is argued’ before us 
that the whole appeal had not- become 
incompetent and that it was possible for 
the surviving plaintiffs to procesd with 
the appeal in order that they might in the 
Appellate Oourt obtain a decree for being 
put in possession jointly with the defend- 
ants of the land in suit. The main 
principle on which they relyjis the principle 


laid down by Sir Richard Garth in the. 


case of Radha Proshad Wasti v. Hsuf (1). 
On the other hand, it has been contended 
on behalf of the respondents that the cases 
of Kali Dayal Bhattacharjee v. Nagendra 
` Nath Pakrashi(2), Manindra Chandra Nandi 
v. Bhagabati Devi (3), Naimuddin Biswas 
` v. Maniruddin Lashkar (4) and Midnapore 
Zemindart Co. v. Amulya Nath Roy (5), 
“as also the earlier case of Dharamjit Nara- 
yan Singh v. Chandreswar Prosad Narayan 
Singh (6) show that this appeal had become 
incompetent and for two reasons first of 
all, because the suit as framed would have 
. been defective in the absence of the deceas- 
ed plaintiff and, secondly, because, if the 
judgment of the trial Court must stand 
so far as regards the deceased plaintiff, 
then should this appeal be entertained and 
be successful, there would be conflicting 
and contradictory decisions in the same 
suit about the same subject-matter. 
The question is one which is likely to 
arise in Many cases and it is necessary to 


~~ decide the matter on principle. It appears 


to me to be strictly speaking true that the 
suit as framed . would have been defect- 
ive. in the absence of the deceased plain- 
tiff. That is because it was a suit in eject- 


ment and the joint title of the three plain- 


tiffs and the right of the three plaintiffs 


to possess were clearly not vested in two- 


of them alone. On the other hand, it is 
to be: remembered that in a suit for eject- 
“ment by two out of three persons entitl- 
ed, remedy may be given by a decres for 
joint possession. It often happens that a 
plaintiff sues for khas possession and gets 
a decree for joint possession, particularly, 
where it is possible to specify the share, 1 


(1) 70. 414; 9 0. L. R. 76. 
(2) 54 Ind. Cas. 822;24 ©. W. N.44; 300. LJ: 


17. : 
6) 90 Ind. Cas. 986; 30 O. W.N. 48; A. I. R.1926 
Oal. 335. 9 


(4) 107 Ind. Cas. 726; 32 O, W. N. 299; 47 0. L.J. 
82: A. I. R 1926 Cal. 184, 

(5) 95 Ind, Oas. 649; 43 O., L. 3.401; A. I. R. 1926 
Oal. 893; 53 O. 752. 

(6) 11 0, W. N. 904; 5 O, L, J. 393, 
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think, however, that itis clear that in theab- 
sence of the deceased plaintiffs’ representa- 
tives, the other plaintiffs had not an abso. 
lute right to goon with the appeal. They 
could only go on with the appeal, if it 
seemed fitto the Court to allow them 
to go on to get a somewhat different 
form of relief to that which they originally 
claimed. I see no difficulty in the matter, 
I do not think that mere difference ag 
regards the relief claimed in the plaint and ` 
the relief now sought—the difference bet- 
ween khas possession and joint possession— 
is in itself sufficient to debar the Court in 
a proper case from permitting the plaint to 
be amended, if that would enable the ap- 
pellant to go on. 

It is said, however, that there is another 
reason why the appeal could not be 
entertained. . That is because the decision 
with reference to the deceased plaintiff in 
the trail Court would be contradictory to 
the decision as regards the other plaintiffs 
if this appeal should succeed. Iam notim- 
pressed with that argument. It appears to 
me that this isa case where the claim has 
simply been dismissed. What has been 
determined as regards the deceased plaintiff 
is that he is not one of three persons entitled 


-to’eject thejdefendants. In my opinion, thig 


is not acase where there would be such a 
contradiction as would make it impossible 
to proceed with the appeal. Itis a different 
matter when the suit is for a declaration 
that a certain entry in the Record of Rights 
should be corrected from one thing to 
another. In that case, it may well be that 
much anomaly would be produced .by en- 


‘deavouring to prove one state of things 


for one purpose and another state of things 
foranother purpose. All that - happened 
here was that, asthe result of the trial 
Court's decision,-the deceased plaintiff was 
held entitled to no relief at all as against 
the defendants. I see no practical reason 
why this appeal should not go on. 

‘It will be observed from the cases referred 
to above that not one of them ‘is a case where 


‘one of the plaintiffs-appellants died pend. 


ing the appeal froma decree of simple 
dismissal of the suit. It is a very different 
matter when complaint has to be mada 
that the party has not impleaded one of 
his adversaries. In all the:cases to which 
I have referred, except, I think,. in the 
ease of Naimuddin Biswas v. Maniruddin 
Lashkar (4), the defendants were appealing 
and one of the plaintifis-respondents had 
died without his heirs being substituted, 
In my judgment it is not necessary oy 
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. desirable that the law should regard the 
appeal as incompetent unless there is. sound 
reason in principle. ; 
. In this case, it seems to me that the 
correct order would bs to give liberty to 
the appellants to amend their plaint by 
seeking for joint possession only and to do 
that on terms that they must pay costs in 
all the Courts including this Oourt. On 
those terms, it seems tome that there is 
no reason why the appeal should not be 
allowed to proceed as an appeal in a case 
where the claim is for joint possession. 
I do not think that the mere fact that there 
has been no enquiry as to the extent of 
the surviving plaintiffs’ share would be any 
difficulty. The plaintiffs may, ‘if they 
succeed, be given joint possession and' then 
it will be a matter of no great difficulty 
if it becomes necessary to bring a partition 
. suit to ascertain that ‘share. I think 
this appeal should be disposed of in that 
way. The-case will be sent back to the 
lower Appellate Court with these observa- 
tions, The appellants will have a month's 
time from the date of the arrival of the 
` record in the lower Appellate Oourt to 
pay the coste, In the event of their not 
paying the costs within the time limited, 


“this appeal will stand dismissed with costs, 


| Mukerji, J.—lagree. 
| ‘a a Appeal dismissed 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPALLATE DEGC2RE 
KK . No. 1912 or 1926. 
August 9, 1928. 
Present:—Mr. Justice Cammiade - 
` and Mr. Justice Ghose. 
. JITENDRA NATH ROY—Pvaintire— -. 
P: APPELLANT 


i “ 


| i VETSUS i : 
~ RAI CHARAN BISWAS—DerenpantT— - 
l RESPONDENT. 


` Bengal Tenancy Act (VIII of 1885), 89. 5,108-B— 


Holding exceeding 100 bighas—Eintry as tenure in. 


Record of Rights—Presumption—Rebutial of presump- 
- “tion by terms of kabuliyat. | S 
> Where the terms ofa kabuliyat clearly show that 
the tenancy is a raiyati tenancy, the holding _ cannot 


. $eheldto bea tenure even though the kabuliyat is 


a confirmatory onsand the holding is recorded asa 


tenure in the Record of Rights and the area exceeds 


ighas. ; e a 
i a a, against a decree- of the Addi- 
tional District. Judge, Jessore, dated. the 
- 96th of April, 1926, modifying that-of the 
Munsif, Second Court; Narail, dated the 24th 


+ 


` of June, 1924. a n f 


+ 
it — 
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Mr. Hemendra Chandra Sen, for the. 
Appellant. - i 

Dr. Bijan Kumar Mukherji, for the Res- 
pondent. Mi 7 
. JUDGMENT.—This is an appeal by 
the plaintiff against the dismissal of his 
suit which is for recovery of possession from 
the defendant after notice of annulment 
under s. 167 of the Bengal Tenancy Act. 
The*tenancy in question exceeds 100 bighas 
in area and it was recorded in the Record 
of Rights as a tenure but the first Court. 
found on a reading of the kabulzyat, in 
which the terms under which the lands 
were held are recorded that the tenancy 
that was brought to sale was a raiyati 
tenancy, The learned Additional District 
Judge reversed this finding relying on the 
Record of Rights and on the presump- 
tion under s. 5 of the Bengal Tenancy Act 
that tenancies exceeding 100 bighas in 
area are tenures. The learned Additional 
District Judge was in errerin refusing to, 
treat the kabuliyat as conclusive of the 
nature ofthe tenancy. He says that the 
lease is a confirmatory one. Thisis perfectly 
immaterial. Even if it is a confirmatory 
lease that fact wonld not assist the res- 
pondent because the tenancy referred to in 
the kabuliyat is a raiyati tenancy and if 
the lease be a confirmatory leaseit would - 
follow that the tenancy that. previously 
existed was also avazyati tenancy. However, 
that is beside the point, Itis also open 
to the parties to enter. into a fresh contract; -. 
and this is a contract embodied in the 
registered deed. It expressly states that 
the tenancy is a raiyatt tenancy. It pro~ >` 
hibits the sale of thetenancy by the tenants, 
It’ prohibits the erection of permanent 
structures, the digging oftank or ditches 
and the cutting of trees and it further 
prohibits the tenants. from sublet- 
ting the lands permanently. All these 
incidents are incidents of raiyati holdings 
and not of tenures. The kabultyat as it” 
expressly states, and as its terms prove, 
was for a raiyait tenancy. ‘Therefore, the 
purchaser of that tenancy at arent execu- . 
tion sale under the provisions of Ohap. XLV, 
of the Bengal Tenancy Act was entitled 
to annul the tenancy of the under-tenants, . 

The appeal, therefore; succeeds. : Tha 
judgment‘and decree of the Oourt-of-Appeal 
below are. set aside and those of the Munsif 
are ‘restored with costs in this Court and . 
in the Court of Appeal below. > -> ` 
oa ol, , |) «Appeal allowed, - 
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PATNA HIGH COURT. 

First Orvin Arpa No. 94 oF 1925, 
June 25, 1923, 
Present:--Mr. Justice Das and Mr. 
Justice Allanson. 
BALMAKUND LAL AND OTHERS 
—~ DEFEND aNT3— Â PPELLANTS 
VETSUS 
Musammat SOHANO KUERI 


AND OTHERS—~ PLAINTIFFS — RESPONBENTS. 
Hindu Law-~Widow and reversioner—Declaratory 
suit by reversioner to protect reversionary estate, com- 
petency of—Rule in Rani Anand Kunwar's case, 
applicability of, io suit by presumptive reversioner 
during widow's lifetime—Specifice Relief Act (I 
of 1877), s. 42, scope of—Partition—Submission to 
arbitration requesting partition—Division of status— 
Withdrawal of declaration of unambiguous intention 
to separate, effect of-- Interpretation of Statutes — 
Illustrations not to control section. a 
The words ‘any right as to any property’ in s. 42, 
Specific Relief Act, are wide enough to include 
reversions, even if remote, |p. 819, col. 2.] 


Though itis not open to a reversioner to bring a’ 


suit for a declaration of his reveraionary title, he 
can bring a suit for the protection and preserva- 
tion of the reversionary estate by removing such 
cloud as may be thrown upon it, [tbid.] 


Persons suing as revérsioners are not restricted to 
the declarations contemplated in illustrations (e) and 


(F) of s. 42, Specific Relief Act, that is to say, decrees | 


declaring that an alienation by a Hindu widow was 
made without legal necessity and was, therefore, void 
beyond the widow's lifetime or that a particular 
adoption was invalid. [p. 820, col. 2.] 

General words of a section cannot be controlled 
by any limiting words that may be used in one or 
more of the illustrations. ‘ibid.] 

The Uourt in its discretion will not make a 
declaration in favour of a remote reversioner in 
regard to the acts and transactions of the widow 
unless the nearest reversioners refuse without suflici- 
ent cause to institute proceedings or unless they have 
precluded themselves by their own acts or 
conduct from suing or have colluded with the 
widow or concurred in the acts: alleged to be 
wrongful. But thia rule embodies arule of prudence, 
not a rule. of law; it affects the question of 
pe and not that of jurisdiction. [p. 841 col. 


ani Anand Kunwar v. Court of Wards. (4), refer- 
red to. 


m 


The said rule is, further, not applicable to a 
suit instituted by the nearest reversioner in the 
lifetime of the widow, not to challenge the acts and 
transactions of the widow, but for the protection 
and presérvation of the reversionary estate. [ibid.] 


Puttanna ¥. Ramakrishna Sastri (5), followed. 

Brindaban Chandra Shaha v. Sureswar Shaha Paras 
manick (6) and Narayana Kutti Goundan v. Pechia- 
‘mmal (7), referred to. - 


There is no question of adjustment of account 
amongst members ofa joint family, forthe simple 
reas that so long as the family is joint no 
individual member has a separate account of his 
own, {p. 825, col. L] 

A submission to arbitration in which the arbitra: 
tor is asked jo partition the joint properties operates 
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asa disruption of the joint status involving the 


817 


conversion of a joint tenanty into a tenancy-in-com- 
mon. [p. 829, col. 2. 

Suraj Narain v. Iqbal Narain (9), Girja Bat v. 
Sadashiv Dhundiraj (10) and Kawal Nain v. Budh 
Singh (11) followed. 

Palani Ammal v, Muthuvenkatachala Montagar (13), 
distinguished. ` 4 

Obiter—Where a declaration of an unequivocal 
intention toseparate has been made, a change in 
the status of-the family having taken place as the 
result of that expression of intention, and not 
merely a change affecting the person expressing that 
intention, there is no longer any room to withdraw 
the intention and tocontinue to live as a member 
of the joint family. [p. 829, cols. 142.) 


Appeal against a decision of the Addi- 
tional Subordinate Judge, Monghyr, dated 
the lith May, 1925. 


Sir Sultan Ahmed, Messrs. K. P. Joyaswal, 
C. C. Das, Bindheswari Prasad, Jagarnath 


_ Prasad and A. Sen, for the Appellants. 


Messrs. S. M. Mullick, S. M. Niamatullah, 
N. C. Ghose, 9. 9. Bose, S. M. Gupta and S, 
N. Rai, for the Respondents, 


JUDGMENT. 


Das, J.—In this suit the plaintiffs, who 
are the daughters of one Nand Kumar Lal, 
sue for the following reliefs: 

“That it be declared by the Court that 
Babu Nand Kumar Lal, thefatherof the 
plaintiffs, died in a state of separation from 
the defendants Nos, 1 to 6, leaving a four 
annas defined share in the properties 
specified below which after his death was 
inherited by the defendant No. 7 as his 
widow and which after the deathof defen- 
dant No. 7 the plaintiff and defendants 
Nos. 8 to 10 will beentitled to inherit as 
reversionary heirs of their father,” 

In the plaint, as originally filed they 
asked for a further declaration that 
“the ekrarnamah, mukarrari and dar- 
mukarrari executed by defendant No. 7 
are illegal and inoperative against the 
plaintiffs,” 


On a question of the sufficiency of the 
Court-fee paid by the plaintiffs being raised, 
the plaintifis applied for, and obtained 
leave, to amend the plaint by striking out 
the relief claimed in respect of the transac- 
tions ofthe widow. The learned Subordi- 
nate Judge has found in favour of the 
plaintiffs, and has given. them a decree 
substantially as claimed by them. The 
defendants appeal to this Court, 


The relationship between the parties 
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439 1, 0, 1920 
will appear from - the - following pedigree-— | 
: - JAWAHIR LAL 
i ] 3 
Bulaki Lal _ Durga Prasad Gobardhone 
Mathura — l l Damodar, 
Krishna. g 
i s @ 
Hriday Nand Kimin, - Brij Mchan Hanuman _ 
Musammat Ramrati, 
| defendant No, 7 Baijnath, Jagarnath, 
| - defendant defendant 
Five daughters ~ No.6. ` No, 5. 
| (of whom the 2nd‘and - 
the youngest are tho 
- ; plaintiffs, and the rest are ~ 
defendants Nos. 8 to 10). c 
i Ņ 
Balmakund, Thakur, Parmessur, 
defendant defendant defendant 
No. 1. No, 2 


No, 8 


‘Nunnoo, 
defendant No. 4. 


Weare concerned in this litigation with 
the descendants of Durga Prasad; and the 
substantial question of fact raised in this: 
appeal is whether atthe date of his death 
which took place on the 25th August, 1921, 
Nand Kumar was joint with, or separate 
‘from, his nephews the sons of Hriday, Brij 
Mohan and Hanuman. In order to entitle 
them to bring a suit of a declaratory 
nature, the plaintifs allege the following 
facts in their plaint: | ` , 

“1, Nand Kumar in his lifetime had 
instituted a suit for recovery of money, 
being money Suit No. 484 of 1920.” On his 
death, the suit was about to be dismissed 
‘for non-joinder of defendant No. 7’, the 
widow of Nand Kumar ‘as plaintiffin place 
of Babu Nand Kumar Lal’ when defendants 
Nos. 1 to 6 with the help of some influential 
men’ of the ‘locality’ by exercising per- 
. guasion, misrepresentations, coercion and 
undue influence compelled defendant No. 7 
to execute an ekrarnamah and to havea- 
mukarrariand dar-mukarrart executed by 
and in their favour; admitting that the late 
Babu Nand Kumar Lal was joint with 
- -them, and to withdraw the petition of 

registration of her name : 

«2. Thereafter defendants Nos. 1 to 6 
acting in concert and in collusion with each 
other instituted a partition Suit No. 36/ of 
1922 nominally on behalf of defendant No. 5 
as plaintiff for the division of the pro- 
, perties in three equal parts ‘with an ulterior 


object of ‘depriving the plaintiffs of their 
reversionary interest.’ They alleged in 
that suit that the family was joint. 


“3, They impleaded defendant No.7 as a 


_ party to that suit but as soon as defendant 


No. 7 filed a written statement alleging that . 
the -family was not joint, they applied for 
and obtained, an order striking out . the 
name of defendant No. 7fromthe category 
of deferdants. 

. "4, They caused the suit to be referred to 
the arbitration of certain persons and ulti- 
mately obtained a decree for the division of 


the properties amongst them tothe exclu- 
sion of defendant No. 7.” 
They contend that the facts just 


enumerated “have thrown 8 cloud over the 
reversionary interest of the plaintiffs” and 
they maintain that in these circumstances, 
they are at liberty to bring a suit for the 
protection and preservation of. their rever- 
gionary interest. §§ | - . 
» Two questions have been argued in this 
Oourt on behalf of the defendants-appellants 
first, that a declaratory suit was not avail- 
able to the plaintiffs, and that in Any event 
they were not entitled to a declaration as - 
to their. reversionary interest; and secondly, . 
that-at the date of the death of Nand 
Kumar, the family was joint and that con- 
sequently the plaintiffs’ suit should fail on 
merits. ~ z Ta 
It will be convenient, first, to dispose of 
the question of law raised before us, The 


-_ 
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Solution of that question must depend on 
the interpretation of s.42 of the Specific 
Relief Act, which provides as follows: 
“Any person entitled to any legal charac- 
ter, or to any right as to any property, may 
institute a suit against any person denying, 
or interested to deny, his titleto such cha- 
racter or right, and the Court may in its 


- discretion -make therein a declarat¥on that 


heis so entitled, and the plaintiff need not 
in such suit ask for any further relief: | 
Provided that no Gourt shall make any 
such declaration where the plaintiff, being 
able to seek further relief than 8 mere 
declaration of title, omits to do so." 
Two of the Illustrations of s.42 may be 


“ conveniently sétout. Taney are: 


» 


“ (e) The widow of asonless Hindu alie- 
nates part of the property of which she is 
in possession as such. The person pre- 
sumptively entitled to possess the property 
if he survive her may, in. a suit against the 
alienee, obtain a declaration that the 
alienation was made without legal necessity 
and was, therefore, void beyond the widow’s 
lifetime. - 

(f) A Hindu widow in possession of 
property adopts a son to her deceased hus- 
band. The parson presumptively entitled to 
possession of the property on her death: 
without a con may, ina suit against the 
adopted son, obtain a declaration that the 
adoption was invalid.” . - 

It would appear that the conditions for 
giving the appropriate relief under 8, 
42 are:— ; 

“j, The plaintiff should at the time of 
the suit be entitled to any legal character 
or to any right as to any property. 

2, The defendant should have denied or 
be A egal in denying that charecter or 
right. 

3. The plaintiff should not ba in a posi- 
tion to ask for relief consequential upon 


‘the declaration prayed for.” . 


It is not disputed that the defendants 
have denied or are interested in denying 


the particular right claimed by tha plain- . 


tiffs; nor is it disputed that ths plaintiffs 
ars not in aposition to ask for any con- 
sequential srelief. Tas question then is, 
are the plaintiffs entitled to any right as 
to any property? Reliance was placed upon 
the decision of Mitter, J., in Greeman Singh 
v. Wahari Lall Singh (1), and it was con- 
tended thats, 42 refers only to existing and 
‘vested rights, and not to contingent rights 


(1) 80. 18,96, L, R, 249, 
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like those of a person who has only a 


“chance of succeeding to the estate of a 


Hindu after the death of a female heir 


in possession of the property. Now, in `- 


that suit, the plaintiff asked for a declara- 
tion that certain deeds of sale executed by 
a Hindu widow were void and inoperative 
as against him, aud also fora declaration 
that he, the plaintifi, was the next rever- 
sionary heir of the last male owner. The 
Subordinate Judge gave the plaintiff a 
decree in these terms: gr” 
_ “That this case be decreed to the plain- 
tiff in the manner followiag, to wit: that 
Wahari Lall, the plaintiff, in the capacity 
of grandson of Balgobind Singh, is entitl- 
ed to the property lefs by his maternal 
grandfather after the death of Musammat 
Pharichha Koer, in case he remains alive 
after Pharichha Koer; that it is held, that 
the transfer of Mauza Jugutpore made by 
the widows of Balgobind Singh will be 


declared null and void after the death of 


Musammat Pharichha Koer, in case the 
plaintiff pays Rs. 5,835-11-0 to the defend- ` 


_ant Musammat Rajkishori.” ` 


The whole question before their Lord- 
ships of the Calcutta High Oourt was whe- 
ther -the plaintiff was entitled to the first 
declaration made in his favour, namely, 
the declaration as to his heirship; and- 
Mitter, J., pronouncing the jndgment of 
the Oourt, had no difficulty in answer- 
ing the question in the negative. This 
case has been dissented from both in Madras 
and Allahabad. Ses Gangayya v. Maha» 
lakshmi (2) and Manmatha Nath Biswas v. 
Rohilli Moni Dasi (3); bat 16 seems to me 


‘that it was not realised that Mitter, J, 


was only dealing with the question whe- 
ther the plaintiff was entitled to a declara-- 
tion as to his right to succeed to the pros 


.perty after the death of the widow. ‘Che 


observation of Mitter, J., upon which reli- 
ance is placed on behalf of the appellants 
must, in my opinion, be understood as 
denying the right of plaintiff to bring a 
suit for the declaration of his reversionary 
title; not as denying the right-of a plain- 
tiff to bring a suit for the protection and 
preservation of the reversionary estate by. 
removing such cloud as may be thrown on 
it. Section 42 speaks of “any right as to 
any property.” and it is impossible to 
contend that: these words are not.large 
enough to include reversions, even if 
remote. There can be no doubt whatever 


10 M,'90. 9 
3) 2 A. 408; 2 Ac Ld, 84; Ay We Ne (1905) 6, 
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that a person in whom the reversion of 
an estate is vested has such a title as will 
support and justify a declaratory decree. 
Indeed the illustrations to which I have 
already referred will establish this point, 
The distinction which exists between a 
suit for a declaration of the reversionary 
title of the plaintiff and a suit. of a dec- 
laratory. nature for the protection and 
preservation of the reversionary estate has 
been put with admirable clearness and precis- 
jon in the judgment of the learned Sub- 
ordinate Judge in this case; and, as I 
cannot improve upon the language, I adopt 
it as part of my judgment. 

But then it was contended that with 
the disappearance of relief (b) claimed in 
the suit—the relief in regard to the transac- 
tions ofthe widow—the suitis virtually asuit 
for the declaration of the plaintiffs’ right to 
succeed end that, upon the view already 
expressed by me, the plaintiffs’ suit must 
fail. I am unable to agree with this con- 
tention, The plaint is inartistically drafted; 
but we are not left in doubt as to what 
the plaintiffs are really seeking in the 
suit. The main controversy between the 
parties is, whether Nand Kumar, at the 
date of his death, was joint with, or separate 
from, the contesting defendants. The whole 
Object of the suit is to prevent future 
litigation by removing existing causes of 
controversy. Now the contesting defend- 
ants have entered into various transac- 
tions, some with the widow, others amorigst 
themselves which have had the effect*of 
throwing a cloud upon the existence of an 
estate of Nand Kumar capable of heing 
inherited by his heirs. Important evid- 
` ence has come into existence apparently 

showing that Nand Kumar was joint with 
his nephews and that he did not leave 
an estate capable of being inherited by 
his heirs. In these circumstances the 
plaintifs claim a declaration that “Babu 
Nand Kumar Lal, the father of the plain- 
tiffs, died in a state of separation from 
defendants Nos, 1 t06 and that his four 
annas defined share was inherited after 
his death by defendant No. 7.” No doubt 
the plaintifis proceed to ask the Oourt to 
declare that they together with defendants 
Nos. 8 to 10 will be entitled to succeed to 
the property after the death of the widow; 
but it does not follow that, because the 
Oourt cannot make this declaration in 
favour of the plaintiffs, it cannot make 
the other declaration sought for which 
would have the effect of affirming the exist- 
ence of, the estate of Nand Kumar.capable 
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of being inherited by his heirs. If the 
Court refused to enter upon the ques- 
tion as to whether Nand Kumar was 
joint with, or separate from, his nephews, 
evidence to establish the unsubstentiality 
of the claimof the defendants might be 
lost in course of time In my opinion. al- 
though the Court ought not to declare 
that thé plaintiffs will be entitled to suc- 
ceed tothe property on the death of the 
widow, the Court may properly declare 
that Nand Kumar was separate from his 
nephews and that heleft an estate capable 
of being inherited by his heirs. 

It was then contended that persons 
suing as reversioners are not entitled to 
declaratory decrees other than those con- ~ 
templated in Illustrations (e) and (f) of 
s. 42, that is to say, other than those 
declaring thatan alienation by a Hindu 
widow was made without legal necessity 
and was, therefore, void beyond the widow's 
life-time or that a particular adoption 
made by a Hindu widow was invalid. 
To give effect to this argument is to 


. countenance the theory that the general 


words ofthe section may be controlled 
by any limiting words that may be used 


„in one or more of the illustrations and I 


‘am not prepared to accede to the argument. 
As part of the same argument it, was son- 
tended that a Hindu reversioner, suing 
for adeclaration in-the presence of the 
widow is exactly in the same position as 
that occupied by a remote reversioner 
suing in the presence of @ nearer rever- 
gioner; and that consequently the Oourt 
in its discretion should not make any 
declaration in his favour unless it is satis- 
fied that the widow is colluding with the 
principal defendant. It was confidently 
asserted that there are no casesin the bcoks 
where the Court bas made a declaration 
in favour of thereversioner except in suits 
where the reversioner has either challenged 
theacts and transactions of the widow or 
has satisfied the Court that the widow 
was colluding withthe principal defend- 
ants. It was pointed out that the plaint 
having been amended by striking out 
relief (b) originally claimed, the suit no 
longer constitutes an attack on the acts 
and transactions of the widow and the 
whole ofthe plaint was read out to us to 
show that, not only is theré no charge of 
fraud and collusion against the widow, but 
that there are distinct charges that the 
widow was the party defrauded. -Ia these 
circumstances it was contended that the 
proper party tosue was the widow; and 
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thatthe Court in its discration should 


not makea declaration in favour of the 


reversioner. The argument is a weighty 
oneand it is necessary for us to proceed 
with care, 

It isnow firmly established that the 
Oourtinits discretion will not make a 
declaration in favour of a remote rever- 
sioner in regard tothe acts and transac- 
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tions of the widow unless the “nearest 


reversioners refuse without sufficient cause 
to instifute proceedings or unless they have 
precluded themselves by their own acts or 


‘conduct from suing or have colluded with 
‘the widow or concurred in tha acts alleged 
to be wrongful [see Rani Anand Kunwar 
~ v. Court of Wards (4)], But the rule stated 


in Rant Anand Kunwar's case (4) embodies 
a rule of prudence, nota rule of law. In 
other words, it affects the question of discre- 
tion, and not that of jurisdiction; for s. 42 
makes no distinction between the rights 
of a near and those of a remote reversioner. 
The question is, does the rule laid down in 
Rani Anand Kunwar's case (4) apply where 
the suit is instituted by the nearest rever- 
sioner in the lifetime of the widow, not to 
challenge the acts and transactions of the 
widow, but for the protection and preser- 
vation of the reversionary estate? It was 
asserted, as i have said, that no cases will 
be found in the books to justify such suits. 
I have, however, discoveredacase directly 
in point. In Puttanna v. Ramakrishna 
Sastri (5) it was held that the right of: the 
presumptive reversioner to sue fora decla- 
ratory decree under s. 42o0f the Specific 
Relief Act is not restricted to the class of 
transactions referred to in Illustrations (e} 
and (*) to that section; and that such a 
reversioner is entitled to bring a suit of a 
declaratory nature, although the widow is 
living and capable of bringing a suit on 
her own account, and there are no charges 
of collusion and fraud against the 
widow; that is,to transactions by the 
widow herself. The facts 
A died without leaving any issue, but 
leaving behind him his widow, the fourth 
defendant, By his last will and testament 
he bequeathed his properties to defendants 
Nos. land 2. The plaintiff as the presump- 
tive reversioner sued for a declaration that: 
the will of A was invalid having been ob- 
tained by fraud and undue influence and 
that he, together.with the third defendant, 


. (4) 60. 764; BO, L. R. 381; 8 I. A. 14; 4 Sar, P, O. J. 


* 


195; Rafique & Jackson's P. O. No. 63 (P. O.). < 
(5) 30 M, 195; 17 M, L. J. 374. ; 
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was entitled to succeed to the properties 
on the death of the widow, It is obvious 
that the will musthave been executed at 
a time when the Statutes relating to pro- 
bate were not in operation. The suit was 
resisted precisely on the same ground on 
which the present suit is resisted. In 
dismissing the suit the primary Court said 
as follows: “The plaint does not so much 
as allege any complicity or collusion of the 
fourth defendant in getting up the will 
impeached norisitin any way made out 
that the fourth defendant has precluded 
herself by her own act cr conduct from 
impeaching the will...............00 So the suit 
is virtually for a declaration that the 
plaintiff is entitled to succeed to the 
estate of the deceased Anantha Bhatta on 
the death of the fourth defendant. But it 
is Clear lew that during the lifetime of 
the fourth defendant, the heiress, no one can 
bring such a suit, because, as his title must 
depend on the state of things at her death, a 
sult before that time would be unnecessary 
and useless litigation of a question which 
may never arise or may only arise in a diffe- 
rent form”, It is obvious that the arguments 
advanced inthis case were completely an- 


ticipated in that case; but how did the High 
-QOourt deal with the matter? In allowing the 


appeal the High Oourt said as follows: “The 
argumentof the Vakil for the respondent 
that the enacting portion of that section, 
should beconfined to the case of transac- 
tions by a widow asin Illustrations (e) and 
(f) to the section, is, on the face of it, un- 
tenable; nor can it be held that the plaintiff 
was bound to show collusion, acquiescence 
or laches on the part of the fourth defend- 
ant before heis allowed to institute the 
suit. The well-known decision of the Privy 
Council in Rant Anand Kunwar v. Court 
of Wards (4) has no application sto the 
present case, which is a suit by the pre- 
sumptive reversioner”’. This case was re- 
ferred to with approval by Mookerji, J., in 
Brindaban Chandra Shaha v. Sureswar 
Shah Paramanick (6) and by the Madras 
High Court in Narayana Kuiti Goundan y. 
Pechiammal (7). 


The case to which I have just referred 
meets practically all the arguments which 
have been advanced before us, But apart 
from thia case, and even if it should be held 
that Rani Anand Kunwar's case (4) is ap- 
plicable to the suit of a reversioner in the 


(6) 3 Ind. Cas. 178; 100. L. J. 263. ; 
(T) 15 Ind. Cas. 206; 36 M. 426; 11 M. Le T. 174; 
(1912) M. W. N, 353; 22 ML. J, 364s ` 
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life-time of the widow, I am of opinion that 
the plaintiffs may well have taken the view 
that the widow had precluded herself by 
her own act and conduct from suing and 
that they were, therefore, entitled to bring 
this suit. 


tions by which 
husband, at the date of his death, was joint 
with his nephews, So long as these trans- 
actions stood,it was not possible for her 
to institute a suitfor the protection of her 
husband's estate. In these circumstances 
the plaintiffs had to consider whether they 
should wait till the death of the widow or 
bring a suit at once for the protection of 
their interest. Prima facie, the widow was 
concluded by her own acts and transactions, 
It seems to methat a stronger case cannot 
be imagined wherea reversioner should be 
- allowed to sue for a declaratory decrees. It 
is true that the acts and transactions of 


the widow have not been challenged in- 
this suit; but it is not necessary that they - 


' should be challenged. If there were no 
hostility “alleged on the part of the contest- 
ing defendants, there might be difficulty in 
the way of the plaintiff. But it is not dis- 
puted that the defendants have denied or 
are interested to deny their ‘reversionary. 
title. As a result of such denial on the part 
of the -defendants (apart from theacts and 


transactions of the widow) a cloud has been- 


thrown on their reversionary right which, 
if left to gather and not dispersedin time, 
will be used to embarrass or affect the 
revérsionary interest when it falls into 
possession. lf they succeed in dispersing 
the cloud now, the acts and transactions of 
the widow will not stand in their way when 
the estate falls into possession, for it would 
` be open to them to treat these transactions 
as of no effect without the intervention of 
any Court, there being nothing to set aside 


or cancel asa condition precedent to their. 


` right of action for possession [Bijey Gopal 
Mukerji v. Krishna Mahishi Debi (8). | 
Lastly, it was contended that this is not 


a case in which the Oourt should have ex-. 


ercised its discretion in giving the plaintiffs 
a declaratory decree. This is a question 
which it was for the learned Subordinate 
Judge to decide; and, though I agree that 
thers is jurisdiction in this Oourt to correct 
@ wrong exercise of discretion by the trial 
Court, Lam firmly of opinion that this Court 
should be slow to interfere with the exercise 
8) 34 0, 329; 50. L, J. 334: aon 

Bam. L. R. 602; 17 A. A 7 A 11 0. -W.N 424; 9 
L. J, 829; 341. A. 87 (P. O). 


-+ 


Now consider the circumstances. 
The widow was a party to solemn transac: 
she admitted that her 


2M. L, T. 133: 4'A, 
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of discretion by the trial Court, unless it is 


satisfied that the discretion has been un- 


ki 


~ 


reasonably exercised. Far from holding 
that the learned Subordinate Judge acted 
unreasonably in this matter, Iam of opin- 
ion that he wasentirely right in the view 
which he took ofthis matter. The position 
is full of peril for the plaintifis who are 
purdanashin women; and I am confident 
that shfould we dismiss the present suit, not 
on merits, but onthe preliminary point raised, 
they would have unsurmountable difficulties 
in their way in recovering ‘possession of the 
estate when it does fall into possession, if 
they are right in their contention that 
their father was separate from his nephews. 
and left an estate capable of being inherited 
by his heirs. For myself, I can conceive 
of no stronger case for a declaratory de- 
cree unders. 42 of the Specific Relief Act. 
I must accordingly decide the preliminary 
point in favour of the plaintifis-respon- 
dents. 

I now come to the substantial question of 
fact raised in this appeal, namely, whether 
at the date of his death which took place on 
the 26th August, 1921, Nand Kumar was 
joint with, or separate from, his nephews. 
It will be noticed on a reference to 
the padigree that Nand Kumar and his ne- 
phews belong to the branch of Durga Prasad, 
who wes oneof the three sons of Jawahir 
Lal. Itisthe common case of the parties 


-that thesons of Jawahir Lal separated from 


each other in 1901 and partitioned the 
joint family properties amongst them, first, 
in 1901, thenon the 3rd February, 1906, 
then on the 20th February,'1914, and lastly 
on the 2nd June, 1917. it was contended 
on behalf of the plaintiffis-respondents that 
the partition between the three sons of 
Jawahir Lal resultedin a general disruption 
of the joint status involving the conver- 
sion of ajoint tenancy into a tenancy-in- 
common. Although the transaction be- 
tween the three sonsof Jawahir Lal must 
have that result so far as they were concern- 


‘ad it would be rash to holdthat as a result 


of those transactions the sons of Durga 
Prasad becameseparate amongst themselves, 
Indeed the documents bearing on those 
partitions leave no room for dowbt that 
each of the sons of Jawahir Lal presented 
his particular branch and that so far as 
the members of each branch were concern- 
ed, their position amongst themselves, 
was not intended to be affectedsby those 
transactions. ; 
Heo * $ * IR, # 
The oral evidence on the question as to 


+ 
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the status of the family is not very strong 
although it isùseful; and ifit stood by 
itself, it would beimpossible for us to hold 
that the plaintiffs have established their 
case as to’separation. The plaintiffs; how- 
ever, rely on unimpeachable documentary 
evidenca in support of their case, 

- E will first refer to a transaction which 
took place between the parties sometime 
in 1818 which; in my opinion, establishes 
beyond doubt: that there wasa complete 
separation between Nand Kumar and his 
nephews with effect from 1965 Sambat 
(1903 A. D.). It appears from the evidence 
of Mr. Saiyeeduddin, a Vakil practising in 
Monghyr and occupying the important 
position of the Government Pleader in that 
district, that there were considerable dis- 
putes between the parties sometime in 1918. 
At that date Nand Kumar was the only 
surviving sonof Durga Prasad living. Jagan- 
nath the son of Hanuman was a minor and 
it appears that his mother took posses- 
sion of the bahi khatas and the cash books 
of ashop which belonged to the parties. 
Mr, Saiyeeduddin was the family lawyer, 
and it appears that all the parties to this 
litigation reposed the utmost confidence 
in -his integrity and judgment. Balmu- 
kund, the present defendant. No. L, came to. 
Mr, Saiyesduddin and reported the matter 
tohim and askedhim to intervene in the 
matter. Mr. Saiyeeduddin thereupon saw 
the lady who returned the bahi khatas and 
the cash books and told him that she “only, 
wanted to know the amount of money 
for her sons’ share and to get it notedin_ 
the bahi.” Thereupon, to quote the words 
of Mr. Saiyeeduddin, “ Balmukund, Nand- 
Kumar Lal and mothers of Baijnath 


Prasad and ‘Jagannath Prasad called’ 


me to ` adjust account and to fix the. 


Debited to Durga Prasad Babu ee 


-Expenses on account of Muran ... - a A 
Phulbati Bibi 4 gw 8 

‘ Gulo Bibi i ane ts: a 
Sohani Bibi --- veg ne í 
Kirtivati Bibi A i 6 


Marrjage expenses of Gulo Bibi A 


Personal expenses from Sambat 1965 $ 94th Asin, 


1975 Sambat |, as . 
. Debited in the baht „u KK 


co 
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liability of each .of them to the other 
They gave me these notes of accounts and 
their..claims. marked. X to X (9) for 
identification, 1 made this note on their 
statements the statements of the gomastas." 
He added, however, that he could not adjust 
the accounts for want of time, < 

Now, itis obvious from the evidence of 
Mr. Saiyeeduddin and the documents to 
which I will presently refer that all the 
descendants of Durga Prasad referrad the’ 
disputes between them to the arbitration | 
of Mr, Saiyeeduddin. I shall presently 
consider: what effect this reference had 
upon the status of the family; but it appears 
to me that there is no doubt, whatever, 
upon the statements filed by the parties 
before Mr. Saiyeeduddin, that the family 
had ceased to be a joint family in the sense 
in-which that term is understood in the 
Mitakshara Law from the baginning of the 
Sambat year 1965 (1908 A. D.) 

As Mr. Saiyeaduddin has explained, 
each of the parties filed before him a 
statement of claim together with a state- 
ment as tohow the accounts stood. The 
statement of Nand Kumar is Ex. IE and. 
it will be found at page. 64, Part III of the 
paper-book. I will come tothe statement 
of claim later, I propose to deal first with 
the accounts filed by the parties before the 
arbitrator, Nand Kumar's statement of the 
account is Hx. 2-A and is printed at page 
5 of the paper-book. .It runs as follows:—~ 

“ Lekha of Babu Nand Kumar Lal relating 
to his personal expenses as well as the ex- 
penses incurred in connection with Muran 
(tonsure) and marriage ceremonies, etc., ap 


to 24th Asin, 1975 Sambat. 


* 


~ Expenses on account of Muran and mar- 
riage ceremonies at the time when- the 
family was joint. 


ene eas a 


E 0 
1911 6 
ai 0 l 
oo U9 = 

1,438 1 9 


gih we 19,194 0 9 
18,134 0 9 


After deducting the proportionate amount of expenses 
incurred inthe marriage of Balmakund Babu 


Rs, 2,000 and for purchase of paddy Rs. 1,600 . 


3,600 0 0 





sabet dag Sanaian anganan NAK Ba 


15184 0 9 


924 


Marriage expenses after separation 
Sohani Bi ibi se 
Kirtivati Bibi 


ast eae 


Proportionate amount of marriage expenses Ra, 2,000 


and paddy Rs. 1,600 


sas eae 


Now, itis obvious ona perusal of this 
statement that the family was joint up to 
Sambat 1964 when all the expenses were 
debited to Durga Prasad, the common 


ancestor, whose name was, undoub tedly, used 


for the purpose of showing that all the 
expenses were joint expenses. Expenses 


from Sambat 1965 stood entirely, on a. 


different footing. They are referred to as 
the personal expenses of the parties, and 
we Bee from Ex. 2-A that the personal ex- 
penses of Nand Kumar from 1965 to 24th 
Aswin 1975 which is the date when these 
accounts were submitted to the arbitrator 
was Rs. 22,452-7-6. We find a definite 
statement at the foot of the document that 
Re, 2,325-8-3 was spent on his behalf 
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Re, & p Ra a p 

bes nae ‘sve 3,718 6 9 
a 1,347 4 3 
ae 2,371 2 6 
3,718 6 9 

‘<a i we 360 0 0 

h 24,777 15 9 

While thefamily was joint o 2,825 8 3 

l After separation ar we 22,452 7 6 


while the family was joint and Rs. 22,452-7-6 
was spent by him after separation. It is 
obvious then that the family was separate 
and it is clear that that separation took 
place with effect from Sambat 1965. The 
statement of account submitted by Balmu- 
kund is to the same effect. The statement 
of account is as follows:— 

“ Account of Babu Balmukund Lal and 
other relating tc their personal expenses as 
also the expenses incurred in conuection - 
with (tonsure) and marriage ceremonies, 
etc., up to 24th Asin, 1975 Faslis. 

Expenses in connection with tonsure and 
marriage ceremonies when the family was 
joint. 


< Rs. R. p. 
The amount was debited to Babu Durga Prasad te. 6 . 8,088 4 0 
S. & Pp. 
Muran expenses es ta wa sa saa 1529 2 9 
Rs. a p. 
Sigasan Bibi ou oor ae 131 1 6 
Balgobind Bibi ay os me 256 9 0 
Balmukund Babu «= oa iè 401.3 9 
Thakur Babu Le we 592 6 0 
Parmeswar Babu nee na NA 147 14 0 
Marriage expenses .., vii yah . 98,509 I 3 
Sigasan Bibi oe aes isi 1,428 2 0 
Balgobind Bibi a 2080 15 3 
On account of personal expenses from 1965 Sambat 
to 24th Asin, Sambat 1975 Wes Jo ta ~ ea 19,061 1 6 
wai on account of marriage atter separa- 
eo ese” aoe ony 13,395 3 9 
Balmakand Babu ws ote se 6,041 12 6 
Thakur Babu 4,010 0 0 
Parmeshwar Babu .. 3,343 7 3 
Set off on account of set off. allowed to Ramdhani .. 
Chawdhuri : : 
Expenses in connection with suits el ew 9,535 12 3 
, 43,030 5 6 
While (the family was) joint we «=»: 5,088 4 0 
aes - After separation sis 37,992 1 6 


We find from Ex.2 that the expenses 
incurred on behalf of Balmukund and 
his branch of the family when the family 
was Rs. &,038-4-0, and it would appear that 
the whole of this was debited to Babu 
Durga Prasad who, though dead, stood as 
the symbol ofthe unity of the joint family. 
We also find that after separation 
Rs, 37,992-1-6 was spent on-his behalf, and 


it is obvious that the separation accord = 
ing to him was a separation which-became 
operative from 1965 Sambat as his owa., 
statement shows, for he makes a clear 
distinction in his statement as to the 
expenses incurred before Sambat 1965 and 
those incurred after Sambat 1.65, and he 
shows that all expenses incurred on his 
behalf before Sambat 1965 were debited to 
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Durga Prasad’ whereas all expenses 
incurred on his behalf after Sambat 1965 
were debited to him. It is not necessary to 
deal with the other two statements of 
accounts, one furnished on behalf of Jagan- 
nath and the other on behalf cf Baijnath; 
but ifa:referenca be made to them, it will 
be found that Sambat 1965 is the date put 
down in both the statements as the year 
from which the parties became separate. 

I now return to the evidence of Mr. 
Saiyeeduddia. It was put to him in cross- 
examination that he stated to Jagannath’s 
mother “that there could not be any ac- 
counting in a joint family.” 


The question was obviously framed so 


as to extract from the witness an admis- 


sion that the family-was still joint, for it is 
- well-known that there is no question of 
adjustment of account amongst members 
of a joint family, for the simplest of reasons 
that so long as the family is joint no 
individual member has a ssparate account 
of his own. The answer of the witness to 
this question was: 

“Tt is a downright lie.” 

In further crosg-examination, he said 
that he asked the parties to state their 
claims in writing. Laster he was recalled 
onthe petition ofthe plaintiffs. He then 
stated as follows :— 

“I was to adjust the account on the basis 
of special shares of ths ‘patiidars, Hach 
of the 4 pattidars had 4 annas share. Nand 
Kumar and Balmukund told me that each 
of the pattidars had 4annas share. Jagan- 
nath and Baijnath’s mother asked me to 
adjust the accounts of their sons’ shares, 
The feeling between the 4 pattidars was 
neither cordial nor could be called 
bitter.” . f 

In cross-esaminailon he said that Nand 
Kumar and Balmukund toldhim that each 
of them had 4 annas share. : 
“ “Aga lawyer of their family I know that 
each of the 4 paitidars was entitled to 4 
annas share," 

The importance of the evidence of this 
witness cannot be over-estimated..As a 
lawyer of repute he knew the distinction 
between “having a definite share” and 
“being entitled to a share.” He was asked to 


adjust the accounts on the basis that each ` 


of the:4 paitidars had 4-annas share, 


Now there. could be no accounts to . 


adjust if they were not already sepa- 
rate; and, as I have already shown from 
the statement of accounts filed by each 
of the parties before him, the separation 
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took place in Sambat 1964; and so far as ' 
the ‘accounts are concerned, it became 
operative from thé beginning of Sambat 1265. 


. Now this disruption of the joint family in 


Sambat 1964 was immediately followed by a 


: different mode being adoped as to the keep- 
‘ing of the accounts. The statement of claim 


filed by Nand Kumar givesa clue to what 
took place in regard to the mode of keeping 
accounts. Paragraph 7 of his statement of 
claim is important from this pointof view 
dnd it should be set out-in full. It rung as 
follows: 

“The personal expenses of individual 
(members) have been debited (totheir ae- 


. count) from 1364 Sambat as will be apparent 


from the account-sheet that has been pre- 


. pared.. The expenses incurred previously to 


that were debited to the ijmali (account) to- 
which no objection is put forward.” 

We have unfortunately not the accounts 
prior to Sambat 1964 before us; but it is ob- 
vious from what I have just quoted from 
the statement of Nand Kumar that, at that 
period, the members of the family had 
no separate accounts of their own and there- 
fore, whatever expenses were incurred on 
behalf of any member of-the joint family, 
were debited to Durga Prasad who, as Ihave 
already said, stood as the symbol of the 
unity of the joint family. But in the accounts 
before us there is one account in the name 
of Balmukund and his branch of the family, 
one in the name of Nand Kumar, one in the 
name of Baijnath and one in the 
name of Balmukund, and there isa fifth ac- 
count which contains entries as to the ex- 
pou incurred on behalf of all the mem- 

ers. 

Balmukund was cross-examined as to what 
took place before Mr. Saiyeeduddin. His 
evidence on this point is as follows: 

“Nand Kumar Lal and I never asked M. 
Saiyeeduddin Vakil to adjust accounts, He 
went to our house several times......... I never 


attempt so far as the accounts prior to 


Sambat 1964 are concerned 
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The: Record of Rights was finally pub- 
lished on the 2nd October, 1809, and the 
entries, undoubtedly, support the case of 
the plaintiffs that the parties were in 
separate possession of specific shares in 
the family properties. It has been held 
that entries in the Record of Rights con- 
taining specification of. shares are not 
very important in deciding the question 
whether the family was joint or separate- 
at the date of the publication of the Record 
of Rights, I do not, therefore, rely upon these 
entries: but there is another transaction con- 
nected with the Record of Rights which is 
important and upon which the plaintifis in 
my opinion, are entitled to rely. Now there 
was a conflict between the entries in the Re- 
cord of Rights and the entries in the Land 
Registration Record. Having regard to this 
conflict, the parties were called upon to sub. 
mit an explanation to the Special Land Re- 
gistration Oficer. In response to the notice 
served upon them the parties filed a state- 
ment of shares in the Collectorate. This 
statement of shares, referred to as hissewart, 
Ex. 10,is, in my opinion, very important on 
the question which I am investigating. Serial 
_ No. 1 refers to the claim of Nand Kumar 
and it shows that Nand Kumar claimed 


13 ganda 8 kowrt share in particular mauza,- 


hig was signed by Nand Kumar in token 
ae dhe a made by him. Serial No. 2 
rsfers to the claim of Brij Mohan Lal and 
it shows that he had the same share in the 
same mauza and this was signed by Brij 
Mohan. Serial No. 3 refers to the claim of 
Hanuman Prasad; and Serial No.4 refers to 
the claim of Balmukund, Thakur Prasad and 
Nunu Lal. Now this document stands on a 
different footing from the entries in the Re- 
cord ef Rights. It contains assertions by each 
member of the family as to the possession of a 
specific share in the preperties; and, in my 
opinion, constitutes importantevidencejon the 
question whether the parties were joint or 
separate. In my view there is no doubt what- 
ever that the parties separated in Sambat 
1964 and all the moveables were at that 
time divided between the parties. Upon such 
separation they adopted another mode of 
keeping accounts. In 1918 there were dis- 
putes between the parties, and these dis- 
putes were referred to the arbitration of Mr. 
Saiyeeduddin, and Mr. 
asked, not only to adjust the accounts as 
between them, but to partition the properties 
between them. The evidence leaves no 
doubt in these circumstances that atthe date 


of the reference to Mr. Saiyeeduddin the’ 


-parties were already separate and each 
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of them had a separate ‘account -of his 
own. i 
Now, even if Lam wrong in this view, there 
can be no doubt that the submission to the 
arbitration itself operated as a disruption 
of the joint status involving the conversion 
of ajoint tenancy into a tenancy-in-common. 
For this purpose, it is important to sea 
what the claims of the parties were before 
the arbitrator. I must return to the statement 
of the claim put forward on behalf of the 
parties, Now, Nand Kumar in his statement 
of.claim definitely asked the arbitrator, 
not only to adjust the account as bstween 
them from Sambat 1985 but also to parti- 
tion all the properties. Paragraph 9 of his 
statement of claim runs as follows: `` 
“The house may be partitioned because 
all the four parties have got difficulties of 
accommodation,” 
Paragraph 14 asked the Commissioner to 
partition “all those things that are joint,” 
It is obvious to my mind that this state- 
ment of claim must be regarded as a plaint 
in a partition suit or a reference to arbitra- 
tion asking the arbitrator to actually parti- 
tion the properties by metes and bounds. 
The rule of law applicable to cases of 
separation from the joint undivided family 
was laid down by the Privy Gouncil in the 
following terms in Suraj Narain v, Iqbal 
Narain (9): “What may amount to 
a separation, or what conduct on 
the part of some of the members may 
lead to disruption of thejoint undivided 
family, andconvert a joint tenancy int 
tenancy-in-common must depend of the 
facts of each case. A definite and unambi- 
guous indication by one member of in- 
tention to separate himself and to enjoy his 
share in severalty may amount to separation. 
But to have that effect the intention must be 
unequivocal and clearly expressed.” In Girja 
Bai v. SadashivDhundiraj (10) their Lord- 
Ships of the Judicial Oommittee reviewed 
the whole position in an elaborate judg-° 
ment. Thefacts of that case were as fol- 
lows: One Harihar instituted a suit for 
partition of joint undivided properties. He . 
died during the pendency of the suit and 
the question was raised as to whether at the 
time of his death he was separate from the 


‘(9) 18 Ind. Oas. 30; 35 A. 80;13 M. L. T. 194; 17 
©. W. N, 333; 11 A. L. J.172; (1913) M. W. N. 183: 
17 O. L J. 288; 24M. L. J. 345,15 Bom. L. R. 456; 16 
O. O. 129; 40 I. A. 40 (P. CO), w 

(10) 37 Ind. Cas. 321; 43 ©. 1031% 43 I. A. 151; 20 
O. W. N, 1085; 14 A. L, J. 822; 20M. L. T. 78; 18 
N. L. R, 113; (1916) 2 M. W. N. 65; 18 Bom, L. R; 
E £ L, W. 114; 24 O.L. J. 207; 31 M, L.J. 45 
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joint family. His widow Girja Bai applied 
to be substituted in the record in his 
place. Her application < was resisted 
‘on the ground that Harihar was a member 
of the joint family and that whatever right 
he possessed had passed by survivorship to 
‘the defendants to the exclusion of the 


widow. The Court of first instance reject- - 


ed the contention of the defendanta and 
allowed Girja Bai to be substituted in the 
place of her husband. The Judicial Oom- 
“ missioner’s Court took a different view and 
rejected her claim. That Court took the 
view that no member of a joint undivided 


family under the Law of -Mitakshara can’ 


separate himself from the joint family or 
sever the status so far as he himself is con- 
cerned without the consent of the others, or 
without an effective decree of the 
- Court. On appeal to the Judicial Commit- 
tee of the Privy Oouncil the decision of the 
Judicial Commissioner was set-aside. 
Now, before the institution{ of the suit 
Harihar had served a notice upon the other 
co-parceners demanding partition; and 
their Lordships took the view that nothing 
could be more unequivocal or more clearly 
expressed than the conduct of Hari- 
har in indicating his intention to 
separate himself and enjoy his share in 
peveralty by the notice of the lst October, 
1908, coupled with suit; and they held that 
' those acts amounted to a separation with 
all its legal consequences. Separation, 
according to their Lordships, was a matter 
of individual volition and did not depend 
on the concurrence of all the members of 
the family. In Kawal Nain v. Budh 
Singh (11) it was held by the Privy 
Council that the institution of a suit for 
partition by one of the members of a Hindu 
joint family governed by the Mitakshara Law 


amounted to an unequivocal expression of - 


intention for separation, and effected his 
separation from the joint family; and that 
“ib was immaterial in such. a case whether 
the co-sharers assented. . The facts of this 
case were as follows: One Prabhu Lal in 1840 
brought a suit against his father for parti- 
tion of the property belonging to the joint 
family. That suit was dismissed on the 
19th July, 1890, on atechnical point. On 
the 28th August, 1890, Prabhu Lal execut- 
eda mortgage-deed in favour of the plain- 
tiffs. It was this mortgage which was sought 


(11) 40 Ind. Gas. 286; 39 A. 496; 44 I. A. 159; 15 A, 
L. J. 581; 2 P. L. W. 57; 210. W. N. 986: 33 M, L. J' 


42; 19 Bom, L. R. 642; 26 O. L. J. 101; (1917) M. W, N, 


B14; 6 L. W. 330 (P. 0), . 
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to be enforced inthe suit which was ultimate- 
ly carried tothe Privy Oouncil. The suit was 


‘contested on the ground that Prabhu Lal 


was a member ofa joint and undivided 
family and was, therefore, incompetent to 
alienate his share of the family property. It 
was conceded that a suit for partition had in 
fact been instituted by Prabhu Lal against 
his father, but it was contended that as that 
suit was dismissed, it could not be 
said that there was a disruption of the joint 
status involving a conversion of the joint 
tenancy into a tenancy-in-common. ` Lord 
Haldane delivering the judgment of the 
Board said as follows: “By his plaint he had 
claimed a fifth share of the family property, 
and their Lordships entertain no doubt 
that the claim amounted to an intimation 
to the defendants, his cosharers; of the 
unequivocal desire of the plaintiff for separa- 
tion from the joint family. If this be so, the 
judgmentof the Judicial Committee in the 
recent case of Girja Bai v Sadashiv Dhundi- 
raj (10) renders it beyond question that the 
commencément of this suit for partition 
effected a separation from the joint 
family. itie- immaterial, in sucha case, 
whether the co-sharers assent. A decree 
may be necessary for working out the result 
of the severance and for allotting definite 
shares, but the status of the plaintiff as 
separate in estate is brought about by his 
assertion of his right to separate,whether he 
obtains a consequentis] judgment or not,” 
In dealing with the argument that the 
dismissal of the suit in 1890 left Prabhu 
Lal where he was before the institution of 
the suit, Lord Haldane said: “It has been 
argued that the suit for partition, commenc- 
ed by the plaint of 1890, was dismissed and 
that the plaint was, therefore, of no effect. ` 
Their Lordships cannot assent to this 

Argument... It cannot be said thatthe 
plaint did not amount to such an expression 
of intention as to satisfy the conditions of 
the law as now settled.” In Kasam v. 
Jorawar Singh (12) it was held that the claim 
put forward before an arbitrator for parti- 
tion of the joint femily properties was 
sufficient to effect a severance in interest, . 
Now all these cases, in my opinion, establish 
beyond doubt that whatever the position 
may have been before 1919 the statements 
of claim filed by all the parties to this 
litigation before the arbitrator in 1919 were 


(1) 68 Ind. Cas. 573; 27 O. W.N. 179; 50 O 84; 49 


LA 358; 31M. L. J. 46; 16 L, W. 223: 18 N. LR. 127; 
A. I. R, 1922 P. O. 353; 43 M. L. J. 676; 214A, LJ. 57; 
25 Bom. L, R. 1; 370. L. J. 73 (P.O). 
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sufficient in law to'cause a disruption of 
the joint family. ` 

The appellants strongly rely upon the re- 
cent decision of the Judicial Gommittes in 
Palani Ammal v. Muthuvenkatachala Mon- 
iagar (13). Bir John Edge in delivering the 
judgment ofthe Board said: “Tne fact that 


any member of ə joint family has separated. 


himself from his co-parcensrs may be prov- 
ed by his suing for a partition of the joint 
family property,” but he added: “If the suit 
is decreed the date of his {severance from 
the joint family will, if nothing else is 
proved, he treated as the date when the 
suit was instituted.” The decision certainly 
guggeste that a severance may not follow 
in law unless the suit proceeds to a decree, 
His Lordehip after referring to Kedar 
Nath v. Ratan Singh (14) which, according 
to him, decided that a plaint ina partition 
suit would not result in a severance of 
the joint status if the suit is not proceeded 
with, proceeded to say as follows: “Their 
Lordships see no reason to depart from 
that view, although such a plaint, even if 
withdrawn, would, unless explained, afford 
evidence that an intention to separate had 
been entertained.” Whether the decision. 
of Sir John Edge does involve some 
departure from the rule laid down in the 
eases to which I have referred is not for 
me to say. Lam bound to point out that 
it will create difficulties in the Indian 
Courts. It may be, treating the question 
of separation’ as an individual volition, it is 
open to a party who files a sult for partition 
“to withdraw that intention and elect to 
continue to be joint, as the Privy Council 
appears tohave held in this case. Speaking 
with the utmost humility, I find it difficult 
to understand how it is possible for a 
person to withdraw an Intention, when 
the expression of his intention has 
had important result on the status of the 
family. If it be the true view that 
separation is an act of individual volition, 
and that the expression fof ian un- 
ambiguous intention to separate operates 
as a separation, then, 16 seems to me that 
a change in the status of the family having 
taken place as the result of that expression 


Cas, 333; 6 P. L. T. 133; 48 M; 254; 52 

I So hire 4998 P.O. 49,48 M. L. J. 83; 21 

UW. 439; (1925) M. W. N. 330; 3 Pat. L. R. 126; 27 

Bom. D. R. 135; 29 O. W. N. 846; 23 A- L. J. 746; L. R. 

, 0.7143 (P. C.). i 

: jay 7 Ted. Cas. 648; 32 A. 415; 14 C. W. N. 984; 

(gio) M. W. N. 311; 8M. L, T. 193; 120. L. J. 225; 

Yo Bom. L. R. 656; 13 O. O. 332; 20 M. L. J. 900; 37.1. 
A, 161 (P. Oa + . . 
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of intention, and not merely a change 
affecting the person expressing that intens 
tion, there is no longer any room to with- 
draw the intention and to continue to live 
asa member of the joint family. It may 
be that as the result of re-union he may 
return tothe family; but it must be re- 
membered that though separation may 

takg place by an act of individual volition, 
re-union requires the consent of all the. 
parties. A person may be permitted to 
withdraw an expression of an unambiguous 
intention, if such an expression affected no 
other right save his own; but it is difficult 
to understand .on what principle such a 

person can be allowed to withdraw the 
expression of an intention which affects not 
only hisrights but also the rights of other 
persons. If this were the right view, it 
must follow that, not only separation, but 
re-union can be brought about by an act of 
individual volition. But, fortunately for me, 

it is not necessary formeto come to a con- 
clusion on this point, for there is no case 
of the withdrawal of the claim here. All 
that we know from the evidence of Mr. 
Saiyeeduddin is that he could not adjust 
the accounts for want of time, It is, there- 
fore, impossible to say that the parties at 

any time withdrew the expression of their 
intention to separate. In my judgment, the 

decision upon which the appelianis rely 
hes no applicatién to the facts of this : 

case. 


Now as against all these-contentions the 
appellants rely upon Ex. K, Ex. G, Hx. G-1 
Ex, G-2 and Ex. H in support of their-. 
case that the family continued joint long 
after the reference to arbitration. These 
are claims in suits instituted by the family 
for recovery of money dusto them on ac- 
count of advances made by them. Now 
these plaints were filed between the 3lst 
October, 1918, and 38rd June, 1921, and there 
are, statements in each of the plaints to the, 
effect that “tbe plaintiffs are the members 
of a joint family governed by tha 
Mitakshara Law and are joint in mess and 
business, 


It is contended on these plaints that it 
is obvious that the ‘parties withdrew their 
intention to separate and continued as 
members of a joint family even after the 
reference to arbitration; but the question 
is: Did the parties realize that in point 
oflawthey must be deemed to havessparated © 
from each other from the date of reference 
to arbitration? Now on this point it is 
important to refer to the following 
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` passage from 
mukund: 

“I cannot say till what time Damodar 
Prasad, Kishun Prasad and Nand-Kumar 
Lal were joint. There was one batwara 
. among them in 1321 and another in 1324. 

Q.—Do you understand what is meant by 
a joint family? 

A.—I donot understand legal aspects of 
the joint family. As there was no batwara 
among us so I say that we were joint, 

@.—Had there been batwara of some pro- 
perties, can you say that you were still 
joint? a 

A.—I have not thovght over it and 
cannot say if we continued to be joint or not 
in that case.” 


the evidence of Bal- 


The question is one of law: and they’ 


may well have taken the view as Bal- 
Mukund undoubtedly dees in his evidence 
in Court, that unless there was actual 
partition by metes and bounds they were 
members of a joint femily. I may also 
refer tothe ekrarnama executed on the 
20th of February, 1914, by the descendants 


of Jawahir Lal. The second paragraph of’ 


the ekrarnama recites that there was a 
previous partition of a portion of the joint 
family properties, viz, houses, shops, 
portion of lands, dwelling houses, etc, 
under deeds of private partition. The 
ekrarnama of the 20th February, 1914, 


was executed to effect partition of the pro- 


perties that still’ remained joint. Now 
there can be no doubt whatever that, as a 


——result of the previous partition which, as a 


matter of fact, had taken place in 1901, a 
disruption of the joint family took 
place involving the conversion of the joint 
tenancy into a` tenancy in common; but 
this document nevertheless asserts as 
follows: 

All of us, the executants, viz., the three 
parties, are the members of a joint Hindu 
«family governed by the Mitakshara Law”. 
and, after reciting the death of some 
` of the members of the family, it recites that 
“the executants by right of survivorship 
are still joint in possession and occupation 
of the entire joint property. 

Now, itis gbvious that. these recitals are 
‘wrong in point of law although it may be 
that they considered that they were members 
of a joint family. In the same way the 
parties when filing the plaints upon which 
reliance is placed by the appellants may 
have considered that, since there had not 
been a partition of the family properties by 
metes and bounds, they were members of a 
joint family; but in my view having regard 
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to the proceedings before the arbitrator 
and especially having regard tothestatements 
in the accounts submitted by the par- 
ties, there is no doubt whatever that the par- 
ties had separated from each other in 1964 
and that in any case the arbitration proceed- 
ings themselves operated asa disruption of 
the joint family. 

I have omitted to consider another point 
which was made by the respondents in 
support of theircase as.to separation. They 
rely upon a will alleged to have been 
executed by Nand Kumar before his death. 
The learned Subordinate Judge accepted the 


‘case of ihe respondents on this point and 


there is no doubt whatever that if the will 
was in fact executed by Nand Kumar Lal, 
then it completely establishes the case of 
the plaintiffs as to separation; but the 
signature cannot be identified with the 
admitted signature of Nand Kumar and 
the expert evidence has failed to establish 
thet the thumb-impression appearing in 
this document is the thumb-impression of 
Nand Kumar. In these circumstances it 
would not be safe to rely upon the will; but, 
in my opinion, the rest of the evidence 
which I have considered is sufficient: to 
establish the plaintiff's case. 

* In my opinion, the conclusion at which 
the learned Subordinate Judge has arrived 
is clearly right and I must dismiss this 
appeal with costs. 

Allanson, J.—TI agree. 
A. Appeal dismissed, 
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PATNA HIGH COURT. 
Second Oivit Arenar No. 61 or 1927. 
April 25, 1922. 

Present:—Sir Oourtney-Terrell, Kr., Chief 
Justice and Mr. Justice James. 

KOI SAHU—Puatntirr—APPELLANT 

VTresUus 
ATUL KRISHNA GHOSH anD OTEERB— 
DEFsNDANTS—~—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, Expl. 
IV—Suit by puisne mortgagee--Person holding prior 
and subsequent title impleaded as defendant as subse- 
quent title holder—Omission to setup prior title—Res 
judicata, ` 

A sold an item of property to B. He subsequently 
mortgaged this item along with other items tod. 
Lateron he sold some ofthe latter items to B. C 
sued to enforce his mortgageimpleading A and B as 
parties. With regard to B it was stated in the plaint 


that he (B) claimed an interest by reason of the sale 


which took place after the mortgage. No reference was 
made tothe earlier sale. C obtained an ex parte 
decree and purchased the properties in execution. B ` 
sued for a declaration of his title to the item purchased 


w 


830- 


by him before thé date of the mortgage. C contend- 
ed that B’sclaim wasbarred by res judicata as he 
might and ought tohave set up His prior title in the 
previous suit: ' ` 

Held, that B's suit was not barred by res judi- 
cata: [p. 831, col. 1.) 

For a defendant to succeed in sucha caseit is 
mecessary to show that in the former- case he 
had specifically attacked the plaintiff's prior title.iibid] 

Radha Kishen v. Khurshed Hossein (1), followed.- 

Lal Bihari Singh v. Gur Prasad. Singh (2) and 
Lachmi Narayan Marwari v. Bhagwati Singh (3), 
distinguished, l ; 

Sri Manta Seal v. Bindubasini Dasi (4), not follow- 
ed. - i 
Per Courtney-Terrell, C. J.—If a'person who is in 


- facta prior mortgagee has notin the prior case sub- 


“an appeal irom 


mitted his claim as a prior mortgagee to the Court and 
the plaintif in the mortgage suit has himself not men- 
tioned the prior mortgage, it cannot be maintained 
that the existence or validity of the prior interest 
has been submitted to the decision of the Court, nor 
having regard to the nature of a mortgage suit can it 
be said that it ‘mightand ought’ to have been made 
& ground of defence or attack. |p. 831, col. 2.] i 

Mr, N.S. Das Gupta, for the Appellant. 

Mr, S. N. Ray, for the Respondents, 

P SUDGMENT. 

Courtney-Terrell, C. J.—This is 
a decision of the Sub- 
ordinate. Judge of Outtack allowing an 
appeal from a decision of the Munsif 
and dismissing the plaintiffs suit for 
a declaration of title to the disputed 


. land. The facts are simple. On 2ist July, 


1906, the predecessor-in interest of defend- 
ants Nos. 2, 3 and 4 sold the land in dispute 
to the plaintiff On 29th July the same prede- 
cessors mortgaged the same land together 
with other properties to defendant No. 1, that 
‘is to say, as to part of the land mortgaged, 
the mortgagors having. parted with their 
interest to the plaintiff had no title. Sub- 
sequently to the mortgage the same prede- 
cessors sold a further portion of the land 
which they had previously mortgaged to 
defendant No. 1 tothe-plaintiff. The portion 
so sold was other than that already sold 
to the plaintif on 2lst July, 1906. Inthe 
year 1915 defendant No. 1 sued to enforce his 
security. To this plaint he scheduled a list 


‘of the properties mortgaged and showed it 


as including the plots of land the subject 
of the sale of 2ist. July, 1906. He made the 
predecessors of defendants Nos, 2,3 and 4 
defendants they being the mortgsgors and 


he also impleaded the plaintiff as a defendant | 


stating as against this defendant that he 


(the present plaintiff) claimed an interest - 
by reason of the sale which took place after ` 


the:date of the mortgage. Noreference was 
‘made to the earliér sale of July, 1906. The 
present defendant No. l obtained an ex parte 
decree inthe mortgage suifin 1916. The 


property was putup to sale and was purchas- . 


= 
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ed by the mortgagee on 15th June, 1925: He: 
applied for and obtained delivery of posses- 
sion from the Civil Court and dispossessed 
the present plaintiff. The present plaintiff 
applied to the Court under O. XXI, r. 100; 
Oivil Procedure Code, to get possession 
but this remedy was refused the Oourt. 
holdirg that the plaintiff was himself a: 
judgment-debtor. He, therefore, now sues 
for a declaration that the ex parte mortgage 
decree is not binding on the properties. 
purchased by him in 1806 prior to the 
mortgage taken by defendant No. 1. The 
Munsif granted a decres but the Subordinate 
Judge on appeal held that since the plain- 
tif had been made a party to the mortgage 
suit the plaintiff was bound by the decision 
in that suit and that the issue as between. 
the plaintiffand defendant No: 1 was barred: 
as res judicata. , 

The whole question raised upon this 
appeal has turned upon this point. The 
plaintiff admits that having acquired a 
title subsequent to the mortgage toa por- 
tion of the mortgaged land he was a neces- 
sary party to the mortgage suit but that 
he was not bound toset up his paramount 
title acquired in July 1906 prior to the date 
The defendants, however, 
contend that having been made a party to 
the mortgage suit and it being an issue 
whether the property mortgaged could 
properly be pat -to sale it was incumbent 


upon the plaintiff in that suit toset up any- 


defence upon which he couldrely to defeat 


the defendants’ right of sale, that he had-. 


failed to rely upon that prior title and, there- 
fore, that the contenticn that he has a prior 
title is for ever barred as res judicata. 

Now the nature ‘ofres judicata is de- 
fined by 8, 11, Civil Procedure Code, which 
siates: `, 

“No Court shell try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties, or between parties under whom 
they or any of them claim, litigating under 
the same title, in a Oourt competent to 
try such subsequent suit or the-suit in 
which such issue has been sybsequently 
raised, and has been heard and finally 
decided by such Court.” 

Explanation IV is as follows: “Any matter 
which might and ought to have been made 
ground of defence or attack in,such former 


‘suit shall bs deemed to have been a matter 


directly and substantially in issue in such 
guilt.’ > 


It is only by reason of this explanation , > 


A 


l 


~~? mortgage suit. 


~ defendant's plea of res judicata to succeed 
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that the defendants are able to raise their 
plea-of res judicata, In a mortgage suit it 
18 essential to implead parties such as 


subsequent mortgagees who have derived 


their title subsequent to the mortgage sued 
on but it has long been held that trans- 
actions prior to the date of the mort- 
gage are foreign 
a mortgage suit and that a party im- 
pleaded by reason of sucha prior title 
may apply for dismissal from the suit, and 
in such circumstances he is not debarred 
from raising his prior title in subsequent 
proceedings. In order to apply Explanation 
IV,s. 11, Civil Procedure Code, it would be 
necessary to hold that the prior sale of July 
1806 “might and ought to have been made 
a ground of defence” tothe mortgage suit 
by the present plaintiff, | 
- fo sustain the plea of res judicata on 
the section apart from the explanation if is 
incumbent on defendant No. 1to show that 
there wasa distinct reference by the defend- 
ant to the plaintiff's prior title and that 
-it was sought in the mortgage suit to 


displace that title in favour of that of the - 


mortgages. It is quite clear that nothing 
of the sort was done in this case, and the 
mere statement in the plaint of the claim 
to sell the specific plots, the subject of the 
prior sale and the fact that the plaintiff in 
this suit was made a defendant in the 
prior suit are not enough to have raised 
such an issue before the Oourt which tried 


upon the section it would be necessary to 
show that in the former case they had 
specifically attacked the validity of the 
sale. In coming to this conclusion I have 
followed the reasoning as I understand it, 
of the Privy Council in the caseof Radha 
Kishen v. Khurshed Hussein (1). In the case 
of Lal Bihari Singh v: Gur Prasad Singh 
* (2) it was decided that where a person who 
is impleaded in a suit on a mortgage on the 
allegation that he is a puisne mortgagee 
files a written statement alleging that he 
is a prior mortgages but does not otherwise 
contest the suit andthe judgment in that 
suit proceeds on the assumption that he is a 
puisne mortgagee, he is not entitled sub- 
sequently to allege in a suit onhis own 
bond that he is a prior mortgagee. On the 
other hand it may be said that if a person 


1) 55 Ind. Gas. 959; 47 O. 662; 47 L A. 11;18A.L 


t 
J. 401; (1920) M. W. N. 308; 38 M. L. J. 424: 111. W - 


518; 22 Bom. L. R, 557; 28 M. L, T. 425; 25 O. W, N. 417 


P.O), 
g (2) 71 Ind. Oas, 948; 2 Pat. 435; 4 P. L, T. 108; (1923) 
Pat, 118; 1 Pat“, R. 238; A. I, R. 1923 Pat, 290. 
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who is in facta prior mortgagee has not in 
the prior case submitted his claim as a 
prior mortgagee to the Court and the 
plaintiff in the mortgage suit has himself 
not mentioned the prior mortgage it cannot. 
be maintained that the existence or validity ` 
of the prior interest has been submitted to 
the decision of the Oourt nor having regard 
to the nature of a mortgage suit can it be 
‘said that it might and ought to have been 
made a ground of defence or attack. In the 


_Teport of .thejudgment of Kulwant Sahay, 


J, inthe last mentioned case at page 44U* 
there is what I take to be a serious misprint, 
The learned Judge in commenting upon the 
case of Radha Kishen v. Khurshed Hussein 
(1) is represented as having said: 

“The plaint of the prior suit was not pro- 
duced and their Lordships held that in the - 
absence of any proof as to the allegation 
upon which the prior mortgagee was made 
@ party it must be assumed thathe wag 
made a party as a prior mortgagee and the 
case came within the terms of s, 96, Trans- 
fer of the Property Act. | 

I think itis quite clear that the words: 

“Tt must be assured” should readin view 
of the decision referred to, “It must not be 
assumed; otherwise the observation of 
the learned Judge wouldbestultified. The 
learned Judge also quotes the decision of 
Sultan Ahmed, J.in Lachmi Narayan Mar- 
wart v. Bhagwat. Singh (3) where that 
learhed Judge says: 

“At the same time, the puisne mortgagee 
may make a prior mortgagee a party to the 
suit. If he does so, the purpose of making 
the prior mortgagee party should be clearly 
stated; but, it no purpose is given in the 
plaint or provided for in the decree, the 
prior mortgage will not be affected by the 
judgment in any way.” 

As Ihave said in the present case there 
was no attempt on the part of defendant 
No, 1 when he was a plaintiff in the mort- 
gage suit to make any reference to the 
plaintifi’s prior interest or any attack upon 
its validity. i 

The defendants have strongly relied 
upon the jadgment of Mukerji, J.of the 
Oaleutta High Gourt in Srimanta Seal 
v. Bindubasint Dasi (4). In that casy, 
however, which was heard in June 1422 the 
decision of the Privy Oouncil above re- 
ferred to was not cited. The facts were 
as follows: In July 1400, a family known 


_ (3) 58 Ind. Cas, 33; 1 P. L. T.8629. ` 
(4) 76 Ind, Oas. 517; A. I. R. 1924 Oal. 138; 38 0. L. J, 
83 . 
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as the Kundus executed a mortgage of their 
holding (which was not transferable) to 
defendants Nos. land 2, In December of 
the same year their right, title and in- 
terest was purchased by one Barmani at a 
sale in execution of a money decree and 
the purchaser obtained delivery of posses- 
sion in January 1910. In February 
Barmani assigned the holding to the plaint- 
iff. The defendants (mortgagees) sued to 
enforce their security joining the mort- 
gagors and also the plaintiff and obtained 
a decree, The plaintiff commenced the suit 
under discussion for a declaration of a title 
and for an injunction to restrain the execu- 
tion of the decree alleging that the mort- 
gage was inoperative because the holding 
was non-transferable and that the decree 
passed thereon was equally inoperative and 
` he, moreover, set up a title which he did 
not claim as having comeinto existence 
prior to the mortgage but as constituted by 
settlement from the superior landiord taken 
in September of 1910. The learned Judze 
held that although the plaintiff had been 
joined in the mortgage suit as the purcha- 
ser of the equity of redemption by reason 
of his assignment from Barmaniin Febru- 
` ary 1910 that he could nevertheless have set 
up his subsequent paramount title derived: 
from the landlords and that the decree 
obtained-in the mortgage suit was operative 
against him and that he was bound by the 
result of the sale in execution which was 
passed in his presence. This decision 
was, as I have said, passed without reference 
to the reasoning of the Privy Oouncil in 
Radha Kishen v. Khurshed Hossein (1) 
above referred to andthe facts moreover 
differ from those in the present case 
because the plaintiff sought to rely not 
upon a title derived prior to the mortgage 
but on a title derived subsequent to the 
mortgage and in any case I venture with 
the greatest hesitation and respect for the 
learned Judge to doubt whether that 
decision is well founded, for the question 
really was whether the plaintiff not only 
might but ought to have set up his para- 
mount title. 

The defendants aleo relied upon a deci- 
sion of the Calcutta High Oourtin 1914 
prior to the Privy Council decision of 1919, 
This was the case of Kishen DyalGir v, 
Mchomed Amirul Hussein (5). Apart from 
the fact that this decision preceded the deci- 
sion of the Privy Oouncil Ihave to make the 
further comment that it was based upon 


(3) 26 Ind, Cas, 673; 19 0, W, N. 942, 
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facta which differ from-those of the present 
caso, The prior mortgages had been made 
a party to the mortgage suit upon the 
general allegation by the plaintiffin the 
mortgage suit that he together with several 
other defendants in the mortgage suit 
had asserted someconnexion with the pro- 
perties mortgaged under the plaintiff's bond 
therefore they have been added as defend- 
ants to give them a chance of redemp- 
tion of the mortgage. In that case it was 
held that on this challenge he ought to 
have relied upon his prior mortgage and 
that the matter was governed by the 
doctrine of res judicata. Having regard 
to the general nature of the challenge I 
do not think that this decision is an author- 
ity in favour of the defendants; moreover 
the reasoning of the decision is not in 
my opinion, satisfactory and having regard 
to the decision of the Privy Council 
before referred to I am not disposed to 
follow it, 

Upon general grounds it seems to me 
that the contention of the defendants is 


of an extremely technical character. It 


is conceded on their behalf thata person im- 
pleaded as having an interest acquired prior 
to the mortgage is not bound to submit 
the priority of his mortgage to the arbitra- 
tion of the Court unless he chooses to 
do so and his challenga is accepted by 
the other party. Yet ıf hə has any other 
interest acquired subsequently to the mort- 


gage, he is according to their contention. -=s 


compelled to appear and submit any prior ~. 
rights which he may have to adjudica- ` 
tion of the Court. I cannot see why the 
existence of his subsequent rights should 
make any difference to his position as 
prior mortgagee. Moreover, if the defend- 
ants contention were right the mere fact 
that the owner of the prior interest was 
impleaded as having a subsequent interest 
even if he had in fact no such subsequent e 
interest would compel him to disclose and 
submit to adjudication such subsequent 
interest. Tais is quite contrary to’ the 
principle that in a mortgage suit it is not 
competent to the Oourt without the con- 
sent of the person having the prior in- 
terest to enter into the validity and force 
of such prior interest. In my opinion the 
judgment of the Subordinate Judge was 
wrong and should be reversed and the 
judgment of the Munaif shoyld be restor- 
ad. Defendant No. 1 who has contested 
this case will pay the costs throughout, 
James, d.—I agree. | 4 
A, Ss Judgment reversed, 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 690 or 1926, 
May 16, 1929. 

Present:—Mr. Justico Boys and 

< Mr. Justica Young. 
BHAGWAN DAS AND OTEER9—DEFANDANTS 

< — APPELLANTS 
VETSUS 
Sheikh ZAMURRAD HUSAIN ane ANOTHER 
—PLAINTIFFI— RESPONDENTS, 

Right of privacy—EHxistence of custom, effect of— 
Plaintiff's duty to prove that he is entitled to such 
customary right—Other remedy available-—Plaintiff 
whether entitled to injunction. 

The custom of privacy should not be carried to- 
an oppressive length, and where there is a clear 
remedy available toa plaintiff, he should not have 
anything except by way of damages at the utmost. [p. 
834, col. 1] > 

The decision in Gokal Prasad v.-Radho (1) that a 
custom of privacy exists in the United Provinces” 
does not mean that acustomary right of privacy 
exists at every single spot in the United ` Provinces 
or that every single individual in the United 
Provinces is entitled to rely upon such a custom. 
Ina suit for infringement of right of privacy the 
plaintiff is, therefore, bound to allege and prove that 
a customary right of privacy exists in the par-. 
ticular neighbourhood in which he is living 
and: that he, individually or as - belonging 
to a class, is entitled to take advantage of such 
custom, [p, 834, cols. 1 & 2.], 


Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Bulandshahr, 
dated the 24th of March 1926, reversing that 
of the Additional Munsif, Khurja, dated the 
24th of July, 1925. 


Messrs. U. S. Bajpai, 9. B. L. Gaur and 
Panna -Lal, for the Appellants, 

Mr, M. A. Aziz, for the Respondents. 

JUDGMENT.—This is a defendants’ 
appeal arising out of a suit: by plaintiffs to 
have certain windows and doors. made by 
the defendants closed. The plaintiffs and 
defendants owned houses on the opposite 
sides of a street. - [t has been found to be 
at its maximum in the neighbourhood of 
the houses 17 feeb in width: The locality is 
the town of Debai in the District of Buland- 
shahr.- ii l F 

The plaintiffs’. house faced towards the 
east, the defendants towards the west.” The: 
plaintiffs hada two storied house, on the 
first flooy, 7. e.; upper storey, of which the- 
women folk of the house are said to, at any. 
rate occasionally, spend their time. The. 
defendants’ -house was originally a single- 
` storied house*but some three or four years- 
ago they proceeded to rebuild it, and a few 
months before suit they proceeded to add to- 
iba second storey, It was the plaintiffs’ 
case that prior to the addition of this second 
storey there had been screen walls on the 


58 
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roof of the defendants’ house and that as 8 
result no one from the defendants: house ha 


‘been able to see into the windows of the 


plaintiffs’ first floor. The plaintifs complain- 
ed that by theaddition of this second storey 
to the defendants’ house the plaintiffs were 
aggrieved, 

It appears that those who were responsible 
for drafting the plaint were a little uncertain 
as to how to state their grievance. Thera 
is a reference more than once tothe plain- 
tiffs’ right to light and air through 
the windows to this first floor, which look 
towards the east, The case was stated that 
the plaintiffs were obliged to shut these 
windows bacause the defendants had so 
constructed their house that they were 
able to look into the firat floor room and 
see the ladies, and that the result of their, 
having to shut the windows was a dearth 
of light and air. There was, ,thus no 
direct claim to a right of privacy, butan 
allegation that an infringement of the right 
of privacy inevitably resulted in the loss 
of the right to light and air. This is how 
the plaintiffs stated their case. But the 
relief prayed for claimed that theirright of 
privacy saould be preserved. 

The trial Court held that there was no 

substantial inconvenience to the plaintiffs 
and dismissed thə suit. The lower Ap- 
pellate Court held that there . was such 
substantial inconvenience and decreed tha 
suit, . 
The case came first before Mr. Justice 
Mukerji. He referred to the decision of 
this Court in Gokul Prasad v. Radho (1), 
Of this case he said “it has never been dis- 
sented from and thoroughly establishes the 
proposition thata right of privacy enjoyed 
by a party is, sacred and cannot bs interfere , 
ed with.” He continued :— : 

“Mr. Aziz for the respondent-plaintiff 
states that he is not aware whether his 
clients’ windows have got shutters. The 
judgment of the first Court mentions them. 
If they havenot got any, they can easily 
be provided with shutters......... ANNA ore 
KAR AEA sns Che remedy of the in- 
vasion of privacy is very easy and lies in 
the hand of the plaintif himself, 


‘namely, to hang up ordinary chicks, if 


necessary, with thin pieces of cloth 
attached to a portion of them, This 
is done everywhere in bungalows .occupi- 
ed by respectable people whether Iodians or 
Europeans, whether observing or not.observ- 
ing the custom of parda. In cases where 


(1 10. A. 358; A, W, N. (1888) 135, | 


wn 
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the ‘plaintif -is without remedy, for 
éxample, - where his court-yard is overlook- 
ed, the case might be different. The 


custom of privacy which undoubtedly exists 


should not be carried to an oppressive 
length, and where there is a clear remedy 
available to a plaintiff, he should not have 


anything except by way of damages at the- 


‘utmost. The point is important and I refer 


the case to a Bench of two Judges.” With 


these remarks we. entirely agree, If the 
plaintifis were to be held entitled to relief 
in the circumstances of this case exactly 
as they claimed, it would mean that the 
owner of a small house in a growing part 
ofa big city would be entitled uncondi- 
tionally to hold up for ever-and ever the 
building of any houses in his vicinity. Mr. 
Abdul Aziz for the plaintiffs was con- 
strained to admit that no such right of 
privacy could be supported ina business 
quarter, but was unable to suggest any 


test by which it could be determined what. 


should be held to be and what not to be 
a business quarter or at what stage it 
became a business quarter. It is manifest 
that such a test would be impracticable. 
But fora circumstance which we shall 


‘presently state, we might then have felt 


compelled to reconsider whether the deci- 
sion in Gokul Prasad v. Radho (1), should 
still retain its full force after nearly half 
a century has passed, when it is manifest 
that the force of customs, especially the 
enstom of parda, may be very largely varied 


in the course of so long a period. We 


have not, however, to reconsider that case 
now, for there is another fatal defect in 
the claim of the plaintifs. Assuming that 
the decision to which we have referred 
should still have full foree, it cannot 


amount to more than this that a customary. 


right of privacy is not unknown in the 
United Provinces. It could not possibly 
be suggested that the effect of that deci- 
sion was that a customary. right of privacy 
exists at every single spot in the United 
Provinces, or that every single individual 
in the United Provinces is entitled. to rely 
upon such a custom, The decision in ques- 


tion was passed before the Easements Act, 


V of 1882, was applied to these Provinces, 
but there can be little doubt that much 
of the language used was taken from s. 18 


of the Easements Act, and more particularly. 


from the Illustration (b) to that’ section. 
That Illustration particularly refers to the 
existence of a custom in any particular 
town, The Act has been since applied to 
these Provinces. by Aot VITI of 1891, and 
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we restore the decree of the trial Uourt. 
The parties will bear their own costs 
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the. present case has undoubtedly to be 
decided having in view the terms of that 
Act, The plaintiffs have made no. effort 
of any sort whatever to prove, have not 
even alleged that a customary right 
of privacy exists in the particular. 
neighbourhood in which the plaintiffs were 
living, much less have they alleged or 
attempted to prove that they were indivi-. 
dually or as members of their particular 
class entitled to take advantage of any 
such custom. Their whole suit, therefore, 
should have failed at the outset. 
& matter which went to the root of the 
plaintiffs’ case, but it was not so far as we 
are able to ascertain, ever taken by the 
defendants. 
parties should bear their own costs through- 
out. - / 
We agree, further, with Mr. Justice 
Mukerji that the plaintiffs have not even 
suggested. any reason why they could not 
adopt the simple expedient of chicks. 

We allow the appeal and, setting aside 
lower Appellate Court, 


throughout. eo 
. F Appeal allowed. 


ALLAHABAD HIGH COURT. 


Seconp Crvit APPEAL No. 5/6 of 1929. - 


May 31, 1929. l 
Present: —Mr. Justice Boys. 
Musammat KARIM-UN-NISSA BIBE ~ 
— PLAINTIFE——ÅPPELLANT 
VETSUS 
MIRA BAKSH AND OTAERS— DEFENDANTS 
‘= RESPONDENTS. 


Right of privacy—Suit for infringement—Admission 


of existence of. custom in particular locality, meaning . 
of—~—Plaintiff’s duty to prove that he is entitled to 
benefit of such custom—Substantial infringement, 
necessity of. > ME A 

An admission of the. existence of a custom of 
privacy in a particular town does not mean that all 

ersons within the local limits are entitled not to 
fa their privacy infringed. It is a question for 
decision in each ease whether the plaintiff 4s one of 
those entitled by the custom to privacy. [p. 835, col. 
1 


“An injunction against infringement of right of 
privacy cannot be granted unless there is a sub- 
stantial invasion of privacy. [p. 835, col. 2.]. 

The custom of privacy should. not he earried to 
an oppressive length. [ibid] -> 

- Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Allahabad, 


dated the`8lst of May, 1929. 


This is . 


We think, therefore, that the . 


~ 


m 


à 


- 
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Mr. Mushtag Ahmad, for the Appellant, 

JUDGMENT. — The. plaintiff sued on 
an allegation that her right of privacy 
had been infringed by- certain construc. 
tions which the defendant had made. The 
trial Court gave a -deeree. The lower 


Appellate Oourt had dismissed-the plaint- - 


iff's suit. It was admitted (I-.take this 
fact from-the judgment) that thete is ‘a 
custom of privacy” in the locality in dis- 
pute, How this admission came to be 
made or what was supposed to be admit- 
ted, I do not know. It is manifest that 
in a particular locality some of the in- 
` habitants may be in the habit of keeping 
parda. Itis equally manifest that the fact 
that some persons in a locality keep parda 
cannot possibly be meant that all the persons 
-within those local limits and at all places 
are entitled not to have their privacy in- 
fringed. A great deal of loose talk has 
followed from an abuse of certain state- 
ments made in the 40 years old decision 
in Gokul Prasad v Radho (1). But forthe 
: purposes of the present casé, I am prepar- 


ed to take it that the admission of the. 


existence of a local custom means that 
there are some persons or classes of persons 
in the city of Allahabad, who are recognis- 
ed as keeping parda. I use the expres- 
. pion ‘parda'in a broad sense, meaning that 
they do not commonly or at all appear 
betore the public. Similarly, I do not 
‘imagine that a right of privacy, such as 
we are now considering, would ever be 
‘get up by or would ever be allowed toa 
man in regard to himself. : 
Taking it, therefore, tobe admitted by 
the defendant that there is a custom of 
privacy effective in certain cases in the 
city of Allahabad, the next question for 
decision would be whether the particular 
plaintif in question was one of those entitl- 
ed by the custom to privacy. It. is not 
merely a question of whether the plaint- 
iff is aman, or a. woman, a Muhammadan 
or a Hindu, or a Christian, but a ques- 
tion whether the particular paintiff is entitl- 
ed to take advantage of the custom, The 
_ trial Court has held that the plaintiff is 
such a person and that her right«of privacy 


has been infringed. The lower Appellate . 


Court has held that she is not such a 
person and that she has no right of privacy. 
This finding is based, as practically all 


such findings must be, on the broad facts’ 


of the case. Hehas held that the plaint- 
iff’shouse in question was already overlook- 


(1) 10-A. 868; A, W, N. (1888) 133, 
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ed from another house to the west and 
that the plaintiff has not shown any reason 
why she does not cbject to being overlook- 


_ed from that particular house.. She has 


not led apparently any evidence to show 
-that.that particular house was inhabited 
by her own relatives or ‘any other similar 
reason. Next, it has been found by the 
lower Appellate Court that the house is 
overlooked from the north roof of a mosque, 
possibly is visible from the interior of the 
mosque but. certainly-from the roof of the 
‘mosque to which apparently the whole of 
such part of-the public as is entitled to 


-enter the mosque at all would have access. 
‘Thirdly, the lower Appellate Court has been 


influenced: by thé fact that.-the plaintiff 
has endured without protest for two years 
the so-called invasion of her privacy. No 
explanation is forthcoming of this. It is, 
of course, urged to me that the suit. is 
‘brought within limitation and there will 
be every day some fresh invasion of privacy, 
but that does not touch the inference that 
can reascnably be drawn from the plaint- 
iff's inaction for two: years that there has 
in fact been no real or substantial invasion. 
of her privacy. Even in the case to which 
I have referred, Gokul Prasad v. Radho 
(1) it was considered necessary that thera 
should be a finding that there was a 
substantial invasion of privacy. That casa 
was decided before the Easements Act was 
applied to these Provinces. The „phrase 
was undoubtedly taken, as I have pointed 
out before, frem s. 18, illustration B, of 
the Easements Act. The lower Oourt has 
found, for what appear to me to be these 
three good reasons, that there has been in 
fact no substantial invasion of any privacy. 
I have, sitting with Mr. Justice Young, 
in another case (S. A.-No. 690 of 1926 decid- 
ed on the 16th of May, 1929. and not yet 
reported*) agreed with the remarks of Mr, 
Justice Mukerji who referred that case to 
us that “the custem of privacy -which 
undoubtedly exists should. not be carried 
to an oppressive length.” For these reasons 
I would dismiss this - appeal. : 

I am asked to give leave toappeal. The 
view of the lower Appellate Court and my 
own view appear to be findings of fact 
that there isin this case no substantial 
invasion of privacy. If the plaintiff can 
get over this difficulty, I am prepared not 
to refuse leave to appeal, but only in view 
of the general importance of the case, . 

Ai ats ; Appeal dismissed, - 


o egind reported as 110 Ind, Cas, p3h BA] 7 
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ALLAHABAD HIGH COURT. 
SEOOND O1vin Apprat No. 960 of 1927. 
May 2, 1929. 

Present : —Mr. Justice Sulaiman and - 

Mr. Justice Pullan, 
DEBI DAYAL—Dzrenpant— 
APPELLANT 
VETSUS 
GHASITA AND OTHERS—PLAINTIFFS AND 
ABDUL GHAFUR—Dzrzenpant— 

, RESPONDENTS. 

Agra Pre-emption Act (IX of 1922), ss. 8, 4— 
Vendor and purchaser—Agreement to re-transfer to 
vendor on payment of price, validity of—~—Enforce- 
ability of such agreement against subsequent trans- 
feree ' with notice—-Ambiguity—Rule against per- 
party Act UT ak of alienation—Transfer of Pro- 

y. Ac of 1882), ss. 10, 1L—Specific Relie 
Act (I of 1877), s. 27 oy” te mle Hi 

A contract between avendor and purchaser that 
the latter shall re-transfer the property to the former 
on payment of the price and shall not sellit to any 
other person unless the vendor refused to take it 
is not veid on account of any ambiguity or on 
account of its offending against the rule of per- 
petuities, and can be enforced against subsequent 
ano with notice of the contract. Ip. 836, col. 


3 


A suit by the vendor to enforce lis right under: 


such “a contract against a subsequent transferee is 
hot asuit for pre-emption of the subsequent trans- 
fer governed by the Agra Pre-emption Act. libid.] 


Second appeal from a decree of the 
Additional Subordinate Judge, Banda, 
dated the 7th of March, 1927, reversing that 
of the Munsif, Hamirpur, dated the 2nd of 
July, 1926, l 


_ Mr. K. N. Laghate, for the Appellant, 
va Shiva Prasad Sinha, for the Respond- 
ents. 
. SUDGMENT.—This is a defendant's 
appeal arising out of a suit for the enforce- 
ment of a contract -embodied in an 
unregistered agreement dated the 5th of 
March, 1923. On that date the plaintiffs 
sold this house’ to defendant Ne. 1 for 
Rs. 175 and the latter agreed by that 
agreement to sell the house back to them 
for the same price Rs. 175 when he wanted 
to transfer it and that only if they declin- 
ed to re- purchase the house he would sell 
it to other persons. Abdul Ghafur defend- 
ant No.1 sent a notice to the plaintifis 
and asked them to purchase the house for 
Rs. 300. They declined to purchase it on 
that price but offered to re-purchase it for 
Rs. 175, Ignoring this offer Abdul Ghafur 
sold this house to the vendee-appellant. 
The finding ofthe lower Appellate Court is 
that before the appellant took the sale- 
deed he was warned by the plaintiffs. of 
their right to take it back and he took the 
pale-deed with full knowledge of the agree: 
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ment between the parties. The Oourt of 
first instance held that the agreement was 
void and dismissed the suit, The lower 
Appellate Court has held.that it is in force 
and has decreed the claim but on payment 
of Rs. 300 and not Rs. 175, The purchaser 
Debi Dayal has appealed to this Court but 
the plaintifs have not filed any cross- 
objections, 

In our opinion the agreement in question 
cannot be deemed to be void on account 
of any ambiguity or on account of its 
offending against the rule of perpetuity. 
This was a special personal contract be- 
tween the parties which. was binding on - 
them and could be enforced against the 
transferees with notice but not otherwise. 
The parties to the agreement are’ still 
alive and it is quite clear that the defend- 
ant No.1 was bound by the contract to re- 
transfer the house to the plaintiffs on the 
price mentioned therein and could not sell 
it to other persons unless they refused 
to take it. The appellant having purchased 
the house with notice of this agreement 
the contract can be enforced against him 
under s. 27, sub-c], (b) of the Specific 
Relief Act. 

It is next contended that the plaintiffs’ 
claim is really one for pre-emption and 
such a claim on a private contract cannot . 
be entertained in view of the provi- 
sions of s.3 of the Agra Pre-emption 
Act. The right of pre-emption under s. 4, 
sub-cl. 9 is defined to bea right to be 
substituted in place of the transferee. The- 
plaintifis in this case did not want to 
be substituted in place of Debi Dayal. 
In fact they did not want to pay the price 
which Debi Dayal paid. Their whole 
claim was to enforce the contract to re sell 
the house to them on the fixed price of 
Rs, 175. This is, therefore, not asuit for 
pre-emption governed by the Act but for 
the enforcement of aspecial contract between 
the parties. 

The learned Advocate for the appellant 
has contended that inasmuch as the plaintiffs 
have acquiesced in the decree for the 
payment of Rs. 3:0 by them, they must 
be taken to have treated the suit as one 
for pre-emption. We think that no estoppel 
can arise onthat account. The defend- 
ants suggested that there had been im- 
provements made in the House and the 
‘plaintifis might well have acquiesced in 
the decree for the payment of a large 
amount on account of these improvements, | 
Under the agreement there was no absolute 
restraint on alienation and 8,40 of the 


- circumstances. 


- trict Judge of Agra 
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Transferof Property Actis obviously inappli- 
cable. = : : 

‘The respondents have not made good 
the ‘deficiency in the amount of the Court- 
feo paid by them in the. Qourt below. In 


view of a previous order passed by a 


learned Judge of this Oourt we have not 
allowed their Counsel to be heard. 

The appeal is accordingly dismissed 
without any order as to costs but no 
decree will be prepared by this QOourt’'s 


_office unless the amount of the Court-fee is 


made good. i NE, 
a an Appeal dismissed, 


waga el 


ALLAHABAD HIGH COURT. - 
Szoonp O1vit AppgaL No. 806 oF 1926. 

_ dune 26, 1929. 
Present :—Justice Sir Shah Muhammad. 
Sulaiman, Kr. and Mr Justice Pallan. 
Maulvi MOHAMMAD IBRAHIM 
QURESHI AND OTHaRS——PLAINTIFF i— 
APPELLANTS 

ee versus 
Maulvi.Syed ABDUL HAMID—DEranpant 
— RESPONDENT. 
Tort—Instigating and financing civil litigation, 
whether actionable. é | 
The mère, fact that a person has instigated and 
financed a civil litigation will not give a cause of 
action to the party who has suffered loss by that 


Second appeal from a decree - of 
the Additional District Judge, Agra, dated 
the 4th of February, 1926 confirming that 
oe Munsif, dated the 30th of September 

Mr, N. P. Asthana, for the Appellants, 

Mr. Mahmuduliah, for the Respondent. 

JUDGMENT.—This second appeal ari- 
ses from a suit brought under the following: 
Tose mutwallis of a certain 
religious trust brought a suit against certain 
persons which was dismissed by the Dis- 
An appeal was. filed 
in the High Court and this appeal also was 


-litigation to recover damages from the former. 


P 
arana t yo 


` dismissed.. The respondents obtained a 


`- decree for cosis against one Farman who 


became an insolvent and they were unable | 
‘to realise their decres. They have now 


filed this suit -against a certain . Abdul, 
Hamid for damages saying that they have 


been put to unnecessary expense owing to - 


the action of this person in instigating the 
filing of the appeal inthe High Gourt, 


The lower. Appellate Qour} has recorded a - 


| Case, 


< instance against the plaintiffs. 


' Principal 
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finding which, in our opinion, decides this 
He holds that one cannot say upon 
the evidence that Abdul Hamid had the 
appeal No, 203 of 1917 filed on behalf of 
Fáiyaz Husain or Muhammad Ali or both 
without their authority.” The appeal 
purports to have been filed by all three 
‘plaintiff-appellants and even ifthis Abdul 
Hamid financed them that will not give 
a Gause of action to the respondents to 
recover damages from him personally 
because they have been unable to recover 
-their costs from the appellants. It is not 
necessary to go at length into the’question ás- 
to whether the English Law of Maintenance 
applies or does not apply in India. In our 
opinion this is a simple case in which we 
must hold that no damages accrued and no 
damages can be claimed. There is also a 
question of limitation which in our opinion 
was decided correctly by the Court of first 


Oross-objections have been filed on the 
gestion of costs but we are satisfied. that 
the Judge exercised hisdescretion rəason- 
ably and we arenot prepared to interfere. 
We, therefore, dismiss both the appeals and 


_cross-objéctions with costs,- 


A, ' _ Appeal dismissed, 


(FE 


ALLAHABAD HIGH COURT. 
Fixsr Orvit APPRAL No, 377 or 1929. 
OS May 29, 1928. 
Present:—Mr. Justice Sen and ° 
- Mr. Justice Niamatullah. 
BOULTON BROTHERS & Oo, LTo., 
` (INDIA) DELHI—Puatnrire—APPELLANT 


versus: - : 
Tas NEW VICTORIA MILLS Oo, Lro,;— 
DEFENDaNT —RESPONDENT.. 
and agent—Agency for fixed term— 
Dismissal of agent during term, when justified— 
Irregularity of proceedings adopted for'- dismissal, 
effect of—Suit for declaration that. dismissal is 
wrongful, maintainability of, without prayer for 
injunction—Specific Relief Act (I of 1877), s. 42 
Proviso—Suit for damages, when maintainable— 
Master and servant—Agent remaining idle—-Principal, 
whether entitled to withhold  remuneration--Conitract - 
Act (IX of 1872), s. 89—Agent's right. to interest, on 
commission due to him. a 
A master ‘cannot allow his servant to remain idle . 
and object at the end. of the month - to paying his 
salary onthe ground that he did little or no” work 


during the whole month. [p, 844, col. 2.] - 


Though a servant may have been employed for a 


' fixed number of years, he can be dismissed | during 


the term if his connection withthe employer raises 
a reasonable ee of injury-to his reputation. 
Any cause which so alters the position of the sej- - 
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Want as to render his retention harmful to the 
master would justify his removal within the term 
agreed on under different circumstances. [p. 846, 
col, 2: p. 847, col. 1.) 
Pearce v. Foster (5), relied on. 
Damages for termination of agency hefore the 
expiry of the agreed term can be recovered only 
where such termination is without ‘sufficient cause, 
and the question whether there was ‘sufficient 
cause’ will largely depend upon the nature of the 
business to which the agency relates, the personal 
qualifications which existed when the contract -waes 
entered into, the altered conditiona which since 
came into existence and their probable effecton the 
interests of the employer. No hard and fast rule 
can be laid down for any class of cases. [p. 847, col, 


IN dismissal, if otherwise justified, cannot be 
characterised as wrongful because the means adopted 
to bring about that legitimate end were 
not warranted by therules of procedure applicable 
to the case unless it is shown that the non-observance 
` of those rules itselfresulted in harm to the party 
dismissed. [p. 848, col. 2.] l 
- The plaintif Company were appointed Managing 
Agentsof the defendant Company in 1922 for a 
period of 20 years. The plaintif Company hada good 
financial reputation in the market but the reputation 
was shaken in 1923 and the defendant Company 
passed a resolution terminating the agency of the 
plaintiff Company and actually removed them from 
management. Iven before their removal, the plaint- 
iff Company did not render any substantial services 
tothe defendant Company but the latter did not 
take any steps to get full services from them. The 
plaintiff company sued (1) forthe commission due to 
them under the terms ofthe agreement till the date of 
their dismissal, (2) for. a declaration that they were 
not validly dismissed as the resolution dismissing 
them was ultra, vires, (3) for damages for wrongful 
dismissal and for certain other reliefs: 


Held (1) that the plaintif Company were entitled 
to the full amount of commission payable to them 
till the date of their dismissal; [p. 846, col. 1.] 

(2, that the defendant Company were entitled ‘to 
dismiss them regardless of the term as the 
circumstances had changed and it was harmful to 
the defandant Company to employ the plaintiff, 
Company ome to the loss of reputation of the latter; 

5. $46, col. 2, 

Ps) that damages for -wrongful dismissal could 
not be claimed even if the meeting in 
which the resolution dismissing the plaintiff 
Company was passed was not properly convened; [p, 
848, col. 2: p. 849, col. I] l 

- (4) that a mere. declaration that the ‘plaintiffs' 
dismissal was invalid could not be granted in the 
absence of a prayer for injunction against the 
defendants; [p. 848, col. 2 

(5) that the plaintiff Company were entitled to 
interest on the commission payable to them: [p. 849, 
col, 2. : 

A bier — Where there is conflict between duty and 
interest, the servant or agent must disclose any 
understanding likely to result in gain to him 
arrived at between the servant or agentand a third 
person who enters intoa contract with the master 
or principal, otherwise such a secret bargain being 
.a fraud on the master or principal will entitle him 
to rescind the contract with such third person. [p. 
. 845, col. 1.] 

First appeal from a decree ‘of the 


Additional Small Cause Court Judge, 


_ directors, 
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with powers of Subordinate Judge of 


Oawn pore. 
Sir Tej Bahadur Sapru, Messrs, Pi N, 


Sapru and Bishwa Nath Tholal, for the. 


‘Appellant, 

Messrs, N. N. Sircar (of the Calcutta 
bar), K. N. Katju and Vikarmajit Singh, for 
the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-appellant 
Messrs. 
(India) Ltd., against the defendant The New 
Victoria Mills Company Ltd., for certain 
reliefs on the basis of acontract of agency 
entered into by the parties under which 
the plaintiff Oompany were made the 
Managing Agents of the defendant Com- 
pany. 

The plaintiff Company came into existence 
early in 1921 with its office et No. 10,Alipore 
Road Delhi. Although it was aseparate 
legal entity having been incorporated in 
india (as its name indicates) under the 
Indian Compsnies Act of 1913 it-may be 
regarded as an Indian branch of the 
English Company, Messrs. ‘Boulton Bro- 
thers Ltd.’ which was considered a few 
years before as a premier business concern 
with a well-established reputation in high 
commercial circles. The Memorandum of 
Association issued bythe plaintiff Com- 
pany advertised as one of its objects the 
carrying on ef “all kinds of agency business 
in relation to the investment of money, the 


‘gale of property and the collection and: 


receipt of moneys and to take ‘part inthe 
management, supervision or control of the 
business or operations of any other com- 
pany, association, firm or person and to act 
as the. managing agente, agents, secretaries 
or other officers of any such company, 
association, firm or person, and in connec- 
tion therewith to appoint and 
remunerate any directors, accountants 
and other experts or agents.” W. W. 
Boulton and R. G. H. Boulton, the two 
brothers who were at that time dominating 
personalities in the business were its only 
There can be no doubt that 
the plaintiff Company derived its import- 
ance frcm the name it bore, from*its suppos- 
ed control by the two brothers and from 
the connection popularly believed to exist 
between it and the English Company of the 
same name, 

The defendant, New Victorid Mills Com- 
pany Limited was started in October, 1920, 
with acapital of 5 crores of rupees. I 
took over the assets anc liabilities 


Boulton Brothers & Company.. 


of 


+ 


% 
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predecessor) “The Victoria. 
Mills Company. Limited" which ceased- 


its 


to exist under circumstances not material 
to the present case. The defendant Com- 
pany carried on the business of “Spinners 
weavers, manufacturers, balers and pressers 
of all jute,......... cotton; wool, hair and other 
fibrous materials” at Oawnpore where it 
had its registered office. - ; ° 

At the time the agreement of agency was 
executed (Ist February, 1922) the Directors 
of the defendant Company were :— i 

1. Mr, A. West. 
2 „a B. West. 

3. 

4, 


» A.A Black. 
, A. H. Silver, 5 
5.: „ W. G. Olarke who retired in 
April 1922 and Mr. W. W. Boulton was 
appointed in his place. i J 
The management of the defendant Com- 
pany was vested in Messrs. A. West, B. 
West and A. A Black, who were in receipt 


- of regular salaries and 5 per cent. of the 


pat 


the 


profits “after deducting depreciation but 
before taking anything to reserves or 
making any provision for income-tax 
super tax or similar charges.” 

Article 119 of the Memorandum of 
Association of the- defendant Oompany. 
provided that “the Oompany by extraordi- 
nary resolution may at any time determine 
that the business of the Oompany shall be 
carried on by Managing Agents subject to 
the direction and control of the Directors, 
and such meeting may appoint any com- 
pany or firm to be the Managing Agents of 
Company, should such meeting 
fail to make any such appointment, then 
the Directors shall appoint such company 


or firm to be the Managing Agents of the ` 


Company as they shall in their discretion 
determine.” At.an extraordinary general 
meeting of share-holders held on theltth 
January, 1922, the plaintiff Company were 


- appointed Managing Agents for a term 


of 20 years; and the agreement dated the 


. Jst February, 1922 was duly executed, 


Thé plaintiff Company are 
-entitled to 10 per cent. “on the half-yearly 


thereunder 


profits of the Company after deducting 
interest gn débentures, or other moneys 


~ borrowed but before placing anything to 


depreciation, reserve or other 
accounts and before making any provision 
for income’tax, super-tax or ‘other 
like impositions.and with a guaranteed 
minimum of rupees fifteen thousand in every 
half year” besides ‘“an- office allowance of 
rupees one thousand’ per mensem payable 


monthly” as remuneration for their services 


special. 
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as Managing Agents.. Such services are 
not, however, categorically enumerated in 
the agreement. 


``. It ig a question in the case as to whether 


the plaintiff Company discharged their 
duties as Managing Agents of the defend- 
ant Oompany but itis common ground 
that they received from the defendant 
Company (1) Rs. 29,430 representing their 
share of the commission for part of the 
period of agency included in the six 
months ending on 3lst, March, 1922, 
and (2) Rs. 60,829-8-10 for the six months 
ending on 30th September, 1922. l 

In December, 1922, suspicions were arous- 
ed as regards the reputation and credit of 
Boultons in commercial circles, “In Janu- 
ary, 1923, the Directors of the defendant 


‘Company regarded the association of plaint- 


ii Company damaging to the interests of 
the former Company. On the 2utn March, 
1923, the Directors of the defendant Com- 
pany passed a resolution dismissing the 
plaintit from the managing agency created 
by the agreement of Ist February, 1922, 
This resolution was confirmed at an extra- 


‘ordinary general meeting of share-holders 


on the 7th April, 1923. The regularity of 
these meetings and the validity - of the 
resolutions passed at them are questioned 
by the plaintiff. Itis, however, admitted 
that the plaintiff Company: ceased to act as 
Managing Agents from that time. 


In December, 1923, one Mr. :Treeby, a 
share-holder of the .defendant Company, 
instituted a suit before the Subordinate 
Judge, Oawnpore, challenging the legality. 


` of the aforesaid meetings and resolutions, 


but that suit was eventually withdrawn 


after some correspondence with-:he legal 


advisers of the defendant Company. 

The suit out of which this appeal has 
arisen was brought on the 30th Sep- 
tember, 1924, for the following reliefs:-— 

Firstly,- for recovery of Rs. 34,686-7-0 
being the commission earned by them, 
during the six months from lst October 
1922, ‘to 3lst March, 1923, including ex. 
penses incurred -by the plaintiff Company © 
in the discharge of their duties as. Manag- 
ing Agents; 4 ka TA 
, Secondly, for a declaration that - the - 
proceedings of the meeting of Directors 
held on..the 29th March, 1923, were “ultra 
vires, null and void,” notice of the meeting 
not having been given to one Mr. D'Souza 
who was an alternate Director for Mr, W, 


W. Boulton, a permanent Director ab 
-from India; - ka 


840: 


Thirdly, for a similar declaration with 
regard to the proceedings of the méeting 
- a share-holders held on the 7th April, 

Fourthly, as a resultof the 2nd and . 3rd 
reliefs, for a declaration that the dismissal 
of the plaintiff Company resolved on by the 
Directors and share-holders was not oper- 
ative, leaving the plaintiff's position as 
. Managing Agents under the agreement 
dated the lst February, 1922, unaffected 
and subsisting upto the date of the suit; 

Fifthly for recovery of Rs. 54,000 being 
the commission and office allowance fer the 
two half years ending on 30th September, 
1923 and 3lst March, 1924; 

Sixthly, for recovery of rupees 16 lacs as 
damages for wrongful dismissal before the 
expiry of the term of twenty years stipulat- 
ed forin the agreement of Ist February, 
1922, in case the 2nd, 8rd and th reliefs 
are not granted. | 

The defence, as put forward, in the. writ- 
ten statement of the defendant, was that 
“the plaintiff Oompany never took over nor 
diditever attempt, to perform the duties 
required under the agreement of the lst 
February; 1922” and “the business of the 
defendant Company was carried on by 
Messrs. A. and B. West and A. A. Black, the 
Directors thereof as it always had been done,” 
that - the meetings heldon the 3ist March, 
1923, and 7th April, 1923, were duly convened 
and the plaintiff's dismissal decided on at 
those meetings was justified under the 
circumstances of the case. ' 

The learned Subordinate Judge held 
against the plaintiff on all the questions 
raised in the case. He found that the plaintiff 
never acted as Managing Agents of the de- 
fendant Company, that they were regularly 


dismissed and for good cause by the Directors 


and the share-holders at their respective 
meetings held on the 29th March, 1923 and 
7th April, 1923. 

The appealofthe plaintiff hasfbeen pressed 
on almost all the grounds urged before the 
lower Court. The execution and validity of 
the agreement dated the Ist February, 1922 
being admitted it would be convenient to 
consider the plaintiff's right to each of the 
reliefs claimed by it. — 

As regards the first relief, it should be notic- 
ed that the plaintiff claims commission and 
incidental charges for the half year ending 
on 3lst March, 1923, 4. e just after the order 
of dismissal passed’by the Directors on the 


29th March, 1923. Two sums had been paid- 


by the defendant Company on the same 
account for part of the half year ending on 


` 


4 
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31st March, 1922 and for the half year end 
ing on the 30th September, 1922, as already 
mentioned, It is not suggested in the plead- 


ings that the payments were made by the © 
defendant Company through any fraud ` 


practised on it by its Directors who were res- 
ponsible for the payments or that there was 
any collusion between the plaintiff Oompany 
and any ofthe Directors of the defendant 
Company. No attempt has been made to ac- 
count for what would appear to ba most 
extraordinary conduct of the Directors of thé 
defendant Company if we assume that the 
plaintiff Company never acted in any manner 
as Managing Agents and that the agreement 
of Ist February, 1922, remained throughout 
a dead letter. On a careful consideration of 


‘the evidence adduced in the case we are led 


to the conclusion that the agreement was 
intended to be immeditately operative and 
that- the plaintiff Company did enter on their 
duties as Managing Agents, It may be tbat 
after fourteen months’ experience of the 
agency the defendant Company realised that 
it had madea bad bargain andin view 
of altered circumstances it was justified in 
terminating the contract of agency, a 
question which has to be dealt with at its 
proper place. ` 

Articles 119 and 120 of the Memorandum 
of Association of the defendant Company run 
as follows:— 

“119. The Company by extraordinary re- 
solution may at any time determine that the 
business of Company shall be carried on 
by Managing Agents, subject to the direc- 
tion, and control :0f the Directors and 
such meeting may appoint any com- 
pany or firm to be the Managing Agents 
of the Gompeny, should such meeting fail to 
make any such appointment then the Direc- 
tors shall appoint sich Company or firm to 
be the Managing Agents ‘of the Company as 
they shall in their discretion determine.” 

“190. The terms of the appointment of 
such Managing Agents shall be embodied in 
an agreement between the Company and that 
such Managing Agents and the Directors 
shall execute such agreement for and on be- 
half of the Company and carry the sameinto 
effect with full liberty neverthelegs to agree 
toany modification thereof either before or 


- after the execution thereof.” 


As we read the articles they provide, in 


‘effect, that once the Oompany by extraordi- 


nary resolution determines to have its busi- 
ness carried on by Managing Agents and 
fails to nominate the agency, the Directors 
are bound to appoint some “Company °° or 


firm” as Managing Agents. A duty, has been 


ar 


|; w- 
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` thrown on the Directors to have-the agree- 


ment.of ‘agency executed and “carry the 


same into effect.” Liberty has been reserved, ' 


to the Directors “to agree to any modifica- 
tion” of such agreement “either before or 
after the execution thereof." These duties 
and powers ofthe Directors have an import- 
ant bearingon the conduct of the Diectors 


and the legal consequences thereof after the 


agreement dated the Ist February, 1922, 
came into existence. The language of these 


_ articles clearly indicates that the agreement 
- of agency .when entered intois to have 


immediate effect and that the Directors 


“should enforce it. 


On the 6th January, 1922 a notice was 
issued calling an extraordinary general 
meeting of the share-holder for the 
16th January, ‘1922, for considering the 
resolution “that as on and from the Ist day 
of February, 1922, the business of the Com- 
pany be carried on by Managing Agents 
subject to the direction and control of the 
Directors, and that Messrs. Boultion Brothers 
& Oompany (India) Ltd., a Company duly in- 
corporated under the Indian Companies Act 
and having its registered office at No. 10, 
Alipore Road, Delhi, be and they are hereby 
appointed to be the first Managing Agents 
of the Company with effect as on and from 
the said Ist day of February, 1922, and upon 


. the terms set forth in the draft agreement 
submitted to this meeting.” The exact terms 


of the resolution actually passed are 
not known asacopy of it has not been 
proluced, at least it is not part of the 


—~-—printed record but it was probably passed 


in terms of the notice which makes it 
clear that the plaintiff Company were to 
act as Managing Agents “with effect from 
the Ist February, 1922."- This was fol- 
lowed by a letter addressed bythe defend- 
ant Oompany to the plaintiff Company 
enclosing a. "draft of the agreement and 


-intimating that the latter had been ap- 


pointed Managing Agents “from the lst 
February, 1922." The agreement was 
executed in due course. It purports to be 
in pursuance of Art. 119 of the Memoran- 
dum ‘of Association of the defendant Oom- 
pany and provides:— - | ; 

“(L) The Oompany .hereby appoints the ` 
Managing Agents to be the Managing Agent 
of the Company as on and from the Ist day 
‘of February one .thousand nine hundred 
and twenty-two upon the terms and 
conditions lfereinafter expressed and the 


` Monaging Agents hereby accept the said. 


appointment.” . 
“(2) The Managing Agents shall be the 


first Managing Agents of the Company and 


“they and their sticcessors in businessa whe- 


ther under tho same or any other style 
shall continus and be the Managing Agenle 
‘ofthe Oompany (unless they shall yolun- 
tarily resign that office) for the period - 


.of 20 years certain from the said first day 


-of February one thousand nine hundred 
and twenty-two and thereafter until they 
shall be removed therefrom -by an ex- 
traordinary resolution of the Company 
passed at an extraordinary general meeting 
specially convened for that purpose, and 
of which not less than twelve calendar 
months’ notice shall be given, and at 
which persons holding or representing 
by proxy or power-of-attorney not lesg 
than th of the issued ‘ordinary capital - 
of the Company for the time being shall 
be present.” 

(3) Until otherwise mutually arranged 
the remuneration of the Managing Agents 
shall be firstly a commission at the rate 
of 10 per cent on the half yearly profits of 
the Company after deducting interest on de- 
bentures, or other money borrowed, but 
before placing anything to depreciation 
reserve or other special accounts, and be- 


, fore making any provision for income-tax, 


super-tax or other like impositions and 
with a guaranteed minimum of Rs. 15,000 
in every half year, the said commission’ 
shall be payable half yearly immediately: 
after the audit of the Companies’ accounts 
forthe- half year has been completed, and, 
secondly, an office allowance of Rs. 1,000 
per mensem payable monthly to be in- 
creased at the discretion of the Directors if 
and whenever the Directors shall consider 
any such increase justified.” 

(4) In considerations of the said re- 
muneration the Managing Agents shall 
provide a suitable office and office establish- 
ment forthe Oompany but at the expense 
ofthe Company and the Managing Agents 
shall be entitled to charge and be paid 
for office rent and the cost of office establish- 
ment and for all actual postages, telegrama- 
stationery and the like expenses, and the 


. Company shall pay all salaries and com- 
. mission, if any, payable to all persons 


employed solely in the Company's business 
andshall also bear and pay such pro- 
portion of the salaries and commission, 
if any, of any expert or other person . 
employed bythe Managing Agents, partly 
in connection with the business of the 
Company and partly in ‘connection with 
other-business-as the Directors may from’ 
time to time determine,” 


, $42 
“(5) The Managing Agents may also in 
addition to their duties as Managing Agents 
ofthe Company perform any other duties 
and work for the Company which the Direc- 
tors may decide and shall receive such 
reasonable and proper remuneration for 


such work as shall be from time to time - 


agreed upon betwéen tha said Managing 
Agents and the Directors, such remunera- 
tion being in addition to the remuneration 
as aforesaid.” TU < 
` (6) The Managing Agents shall have 
power to make, draw, endorse, sign, accept, 
‘negotiate and give all cheques, Bills of 
Lading, drafts, orders, Bills of . Exchange, 
Government of India and other promissory 
‘notes and other negotiable instruments 
required in the business of the Oompany, 
and may also sign and give all receipts, 
- yelensesand other discharges for money 


payable to the Company and for the claims 


and. demands of the Company and to 
exercise such of the powers of the Directors 
asmay from time to time be delegated to 
them. ih. Pw 
That the agency isto take effect from the 
lst February, 1922, is laid down in clear 
terms in the first clause.” 
We have laid stress on the agreement 
taking effect from its date because if has 
-been argued before us that ia so far as 
specific powers were not delegated to the 
Managing Agents the agreement. should 
be deemed to have remained in abeyance. 
Reference is made toa sentence occurring 
in the proceedings of a meeting of Directors 
held on the 16th January, 1922, recording 
the resolution passed at the extraordinary 
general meeting of share- holders by -which 


plaintiffs were appointed Mansging Agents, 


That sentence runs thus:— 

“An informal discussion took place re- 
gardingthe delegation of powers to the 
` Managing Agentsand the matter was de- 
ferred to a later date.” - 

Weare unable to accede to the conten- 
tion that the effect of this action of the 
~ Directors was to shelve the whole arrange- 
ment, in spite of the provisions.of Arts, 119 


and 120, the resolution passed at the ex-. 
and the- 


traordinary general meeting, 
“agreement. The duties to be performed 
. by the Managing Agents were well under- 
= stood in a general way by the parties to 
the agreement, which, therefore, makes no 
attempt to enumerate them categorically 
but refers to them incl.5. The business 
was carried on by Messrs, A. West, B. 
West and A, A. Black and it is admitted 
that their duties were not at any time de- 


“ 
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conduct of the . 


fined. The “subsequent 
parties which is hereafter discussed alto- 
gether refutes this suggestion. 

“The terms of the agreement are indeed 
very favourable tothe Managing Agents 
and one is struck by the remarkable 
readiness with which the defendant Com- 
pany accepted them The explanation is 
fornished by Mr. Silver one of the Directors 
who piloted this transaction on behalf of 
the defendant. He says :— | 

“Two main advantages were held out, 
firstly the worldwide influence of the 


‘Boultons to find new markets for the mill 


product. Mr. Boulton claimed that through - 
one of his connected Companies they had 


special facilities for trading with Roumania. 
I knew it to be a market which bought that 
class of goods largely. I asked him how he 
was going to get the goods in as India did 
not supply that market. He said that he 
had special credit arrangements there. Hae 
further said that he had arranged to buy 
further 15 lacs worth of ordinary shares 
of the defendant Company and this added 
to their present holding or the holdings of 


friends controlled by them of 26 lacs meant 


that they would then be controlling a total 
of 41 lacs or more than half of the total 
ordinary capital of the defendant Oom- 


p . l 
Whether the representation which is here 

attributed to Mr. Boulton was really made 

by him and whether it was true or-other- 


wise we do not pause to consider. They ~ 


did subsequently purchase shares of defend- 
ant Oompany to the valueof , 15 lacs, only 
to pass them on the Halwasias. No case of 
fraud or misrepresentation vitiating the 
agreement was made either in pleadings 
or arguments, That the Directors: believed 
in almost unlimited powers of Boultons and 
were dazzled by the great reputation which 
Boultons -were believed to enjoy in the 


commercial world in those days is not. 


disputed by the respondent whose learned 


Counsel himself relied on the evidence of . 


Treeby to the effect that Boultons ‘had a 
reputation of being great financiers’ and 
had ‘grand connections’ in Europe. How 
far this belief was created by Boultons 
themselves and how far the Directors 
verified the information through other 
sources are immaterial. The disillusion- 
ment of the defendant Company occurred 
about a year later when it was realised by 
the Directors, specially Mr. Silver, that their 
relations with the plaintiff Company were 
not to their advantage. Butin the begin- 
ning of 1922 the Directors of the defendant 


_ Commercial world. 


. 
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Uompany, in common with many. other 
business men, attached exaggerated value 
to the association of the name of Boultong 
with their Oompany as Managing Agents. 
W. W: Boulton was elected a Director of 
the defendant Oompany with effect from 
lst October, 1921, and was appointed to 
act as ‘London Director when in England.’ 
It was with an expression of regret that his 
resignation wasaccepted on 16th January, 
1922. ‘He was re-elected on 22nd March, 
1922, The Boulton Brothers. & Company 
Ltd., (India) .were founders and Managing 
Agents ofa number of Companies most of 
which had a short existence and had to go 
in liquidation in 1923 or thereabout. The 
Alliance Bank of Simla came to grief 
partly, at any rate, through the business 
activities of Boultons. There is, no doubt, 
however, that Boultons had a great and 
` wide.reputation as financiers aud for their 
resourcefulness in promoting the interests 
of Companies. This belief accounts for the 
liberal terms on which the Managing 
ageney of the defendant Company was 
given to the plaintiff Company and continu- 
ed for a period `of fourteen months. 
$ + # $ * * m 
It {was not long before the disillusicn- 
ment came and the Directors realised that 
the defendant Oompany had to pay too 
much in the shape of commission to the 
plaintifi Company for no substantial gain 
to themselves. This occurred when they 
lost faith in the magic ofBoultons’ name 
and in their supposed influence in the 
The first eye-opener 
was the failure of Halwasias, the selling 
agents appointed by the plaintiff Oompany. 
We have little doubt that the choice of 
plaintiffs fell on Halwasias not because they 
- were expected to revolutionise the sale of 
. accumulated production in the godowns of 
the defendant Company, but the selection 
. was prompted by the readiness of Halwa- 
* sias to take over the 15 lacs worth of shares 
of the defendant Company which the 
plaintiffs had undertaken to buy and did 
buy. The failure of Halwasias as selling 
agents- may be partly attributed to the 
unfavourable conditions of the market in 
those daysebut it does not appear that there 
was any reason for the plaintiffs’ to think 
that their nominee would bean improve- 
ment on the former selling agents in any 
respect. - 
The disappointing results of the change 
in selling agency for which the plaintiff 
Oompany were responsible might not 
have brought mattera to a head-but by 


e. 


Bag 
December, 1922 the downfall or exposure 
of Boultons in England wasso far known 


‘in commercial circles in India that Mr. 


Silver “began to consider the desirability 
of removing the Managing Agentsin the 
latter part of December, 1922," This idea 
materialised- on the 29th March, 1923, In 
the meantime the Boultons became so dis- 
credited that a number of companies with 
which they had been associated either 
went in liquidation or otherwise came to 
grief. Mr, Silver seems to have taken 
prompt and commendatle steps to dissoci- 
ate the defendant Company from the 
managing agency which undoubtedly 
subsisted and which was regarded as posi- 
tively harmful. Exhibit 57, page 301, 
Ex. 21, page 305, Ex. 22, page. 307 and 
lux. 74 page 309 afford interesting reading 
and illuminate the situation as it wasin 
the beginning of January, 1923, when Mr, 
R., G. H. Boulton was desirous of coming 
to Cawnpore to discuss certain matters - 
concerning the aifairs of the defendant 
Company and Mr, Silver, who was ‘not 
prepared to accept his suzerainty,’ suggest- 
ed contrivances to Mr. Black to have the 
discussion in the presence of Mr. Silver as 
he did not apparently consider Mr, Black 
equal to the task of holding his own 
against Mr. Boulton, At the meeting of the 
Directors held on the 29th June, 123, the 
question of terminating the agency of the 
plaintif Company was cpenly mooted in the 
presence of Mr. R. QG, H. Boulton. The 
minutes of those proceedings contain the 
following:— 


“Mr. R. G. H. Boulton suggested the 
appointment of Mr, © Treeby to a 
position on the staff of the Company to 
supervise on behalf of the Managing Agents 
the accounts and books of the Company. 
The Chairman pointed out that the 
Company's present staff is adequate for the 
present and that they would not be 
prepared to approve of any expenditure in 
such connection. He further asked Mr. 
Boulton whether he thought it would be 
in the interests of the Company. that the 
connection of the Managing Agents with 


“the Company should thus be made more 


apparent; the Ohairman went on to say 


- that in the best interests of the Company 


its affairs had been conducted for the 
past year by the Directors them- 
selves, and all operations had been in the 
name of the Company itself. Mr. Boulton 
admitted that under the present conditions 
the association of the name of Boulton Bros, 
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Company, although he hoped that at some 
future date he would be in a position to 
.show that their name might be useful to 
the QOompany. The Ohairman said that 
when such a time arrives the Board would 
very gladly reconsider the position and 
Mr. Boulton accordingly dropped his ‘pro- 
position.” 


Eventually, the Managing Agents were - 


dismissed on the 29th March, 1923, at a 


mesting of Directors. The proceedings of: 


that day in which Mr. Silver took a leading 
part further emphasise the fact that the 
Managing Agents were considered then to 
be a really functioning body. They 
may here be quoted with ‘advantage. ‘They 
run thue:— 

“The minutes of the last meeting’ having 
been approved the Chairman Mr. Silver said 
he desired to make it clear that in propos- 
Ing certain actions to be taken with 
regard to the Managing Agents he was 
doing so in his capacity as an elected 
Director of Gompany and not as ex-officio 
representative of the Managing Agents, 
on the board. He explained that certain 
large and influential share holders had 


urged upon him the necessity in the best, 
interests of the.Company of forthwith 


removing from office the present Maneging 
Agents Boulton Bros. & Oo. 
Ltd. After full discussion of the position and 
careful consideration the board unanimous- 
ly passed the following resolutions: 
_ (1) Resolved that itis expedient in the 
interests of theCompany that’ Messrs. 
Boulton Brothers & Company (India) Ltd., 
be removed from the office of the Managing 
Agents of the Company and that they be 
not permitted hereafter to act as such 
agents. Me 

(2) Resolved that the share-holders be 
asked to empower the Directors to appoint 
Messrs, Allen Brothers & Company (India) 
Ltd ,as Managing Agents of the Company on 
terms to be agreed upon by the Directors 
and confirmed by the share-holders in due 
course, 
_ (3) Further resolved that the notices be 
issued forthwith to share-holders convening 
an extraodinary general meeting for the 
7th day of April, The notice convening 
this meeting produced before the Directors 
is approved. l 

The notice is hereto appended.” 

The above brings out fully (1) the fact 
that Mr. Silver was an oficio representative 
of the Managing Agents which capacity, 


-1st February, 1922, entitle them to. 


(India) 
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with the affairs of the New Victoria Mills- 
Company could not be advantageous to the’ 


he warned, should not be confused with, 
the onein which he professed to act, wiz. 
a3 ‘an elected Director’ and (2) the fact 
that the managing agency ofthe plaintiff 
Company was admitted to be existing till 
that day and they were ‘not permitted here- 
after to act as such Agents’ who are describ- ` 
ed as ‘present Managing Agents,’ Itis un- 


_ fortunately too late for Mr. Silver to 


maintain that the plaintiff company did 
not at all function as Managing Agents 
and for the defendant Company to plead. 
that they did not enter on their duties so 
as to entitle them to receive the commission 
which the terms of the agreement lid 
t is 
true the services rendered by the plaintiff 
Oompany were not of a substantial character 
but the responsibility for the defendant 
Company. not having had full value for the 
amount of commission to which ‘they 
continued to be liable lies with their 
Directors who allowed things to drift too 
long. They ought to have insisted on the 
Managing Agents putting forth their best 
endeavours, prescribed their duties, and 
if they failed to show signs of activity the 
Agency should have been terminated long - 
before the 29th March, 1923. But so long 
as the agency subsisted the defendant 
Oompany remained under their contractual 
obligation to pay the commission in terms 
of the agreement which created mutual 
rights and obligations of a continuing 
nature, Section 39, Indian Contract Aet, 
provides that, ‘‘When a party to a contract 
has refused to perform, or disabled himself - 
from performing, his promise in its entirety,. 
the promises may put an end to the 
contract, unless he has signified, by words 
or conduct, his acquiescence in its con- 
tinuance,” í 

In the case before us there was ac- 
quiescence in the continuance of the 
Managing Agency up to 29th March, 1923 
inspite of all the shortcomings of the 
plaintiff Company in the discharge of 
their duties under the agreement. The 
defendant Company desire to act towards 
the plaintif Company like a master who 


‘allowed his servant to remain idle for the 


whole month and objects at the tnd of the 
month to paying his (the servant's) salary 
onthe ground that he did little or no work 
during the whole month. . 
The learned Counsel for the defendant- 
respondent had to fall back upon a 
line oftargument which brought face 
to face with the defence as put forward 
in the written statementof the defendant 


+ 
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Company. It was contended’ that the. 


outward. management of the affairs of 
the defendant Oompany was exactly as it 
was before the agreement, that there was 


concealment from the defendant Company, 


. 4.¢@, from the share-holders, of its officers 
having been appointed to work for remu- 
neration in managing its affairs, that these 
officers were in receipt of salaries frofn the 
Company and that in so far as the Directors 


tolerated this state of things their action= 


was ultra vires. A numberof authorities ins 
‘cluding English cases were cited in support 
of the proposition that where there is con- 
flict between duty and interest the servant 
or agent must disclose any understanding 
likely toresult in gain to him, arrived at 
between theservant oragent and a third 
person - who enters into a contract with the 
master. or principal, otherwise such a sec- 
ret bargain being a fraud on the master or 
principal will entitle him to rescind the 
contract with such third person. In this 
connection reference was made tos. 91-A 
and 91-O,; Indian Companies Act, Trang- 
vaal Lands Co. v. New Belgium (Transvaal) 
Land and Development Co (1), Panama and 
South Pacific Telegraph Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (2), 
-Shipway v. Broadwood (3) and Hukman vy. 
Kent or Romney Marsh Sheep Breeders As- 
sociation (4) (sic). The general proposition 
of law contended for is unexceptionable 
but, involving asit does-important ques: 
tions of fact, a case like this is not open to 
the defendant Company, at this stage, and 


-ïf is inconsistent with the pleas laid in the 


written statemeat on which the trial ofthe 
. case proceeded. Reference may be made 
to para. 31 of the defendant's written state- 
ment in which it is alleged that the plaint- 
iff Company never performed the functions 
of the Managing Agents and that Messrs. 
A.and B. West and A. A. Black never 
e worked for the plaintiff Company nor receiv- 
ed any remuneration. It has been found 
_that they worked as sub-agents and receiv- 
ed remuneration to the knowledgeof the 
defendant Company. They are no parties 
- to this suit and have not been even examin- 
ed as witnesses. It would be unfair to 
them to give effect tosuch a plea, (if other- 
wise open to the defendant Company) which 


(1) (1914) 2 Oh. 488 at p..494; 841, J. Oh, 94; 119 


L. Ti965; 21 Manson 364; 598. J.27;31 T. L, R. 1. 
(2) (1875) 10°Ch. A. 515 ab pp. 525 & 528; 45 L. J. 
Oh. 121; 32'L:T. 517; 23 W, R. 583, api 
(3) (1899) 1 Q. B..D, 369;.68 - L, J, Q. B, 360; 80 La 
iis TL R 1455 oe ee T 


(4) (1915) 1 QB, D: 881, 
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cannot prevail without attributing tothem 


concealment and fraud said to have been 
practised: by them at the time when the 


- agreement of Ist February, 1922, was enter- 


ed into between the parties to this case and 
during the time it subsisted and without 
assuming that the defendant Oompany was 
unaware of the arrangement which existed 


, between the plaintiff Oompany and the three 


Directors of the defendant’s Company. If 
such a case had been originally. set up 
plaintiff could have controverted it by 
proving circumstances which take the case 
out of the purview of the rule and which 
negative concealment and fraud. There is 
an important circumstance not now disput- 
ed that the plaintiff Company did receive 
commission from the defendant Oompany 
for part of the half year ending on 3ist 
March, 1922,and for the half year ending 
on the 30th September, 1922, Unless it was 
for work done by the plaintiff Com pany 
through the sub-agency of the three Direc- 
tors of the defendant Oompany,-it is not 
conceivable and it has not been explained 
whysuch payments were made. It has been 
shown that the three Directors professed to 
work for the plaintiff Oompany openly and 
in the office of the defendant ‘Company; 
There is no suggestion that the sub-agency 
was in contemplation at the time the agree- 
ment of lst February, 1922, was negotiated 
and -completed. The power-of-attorney 
authorising the three Directors to work for 
the plaintif came into existence later 
though the interval is not very long, The 
defendant Company might well have de- 
fended -the action on the line attempted by 
its learned Counsel before this’ Court and 
might have presented a formidable case 
but for reasons of their own they deliber- 
ately refrained from alleging fraud and 
collusion against their Directors, Though ` 
Mr. Silver was. personally free from the 
taint of fraud he could not have in that 
case felt as easy as he did in the witness. 
box.- He represented the plaintiff Company 
on the board of the defèndant Oompany. 
The commission was paid to the plaintiff 
Oompany ontwo -occasions to his’ certain 
knowledge. Be that as it may, we are 
clearly of opinion that this belated case : 
should not be entertained and that the de- 
fence succeeds or fails according’ as we 
findthat the plaintiff Company failed to 
enter on its duties or did function though 
not.very satisfactorily and the defendant 


. Company would have been justified in ter- 


minating the contract-of agency much — 
earlier than they did, -Our view is "that tha ° 


lad 
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evidence established the latter case and that 
‘the plaintiff Company are in consequence 
entitled tothe first relief. - The amount of 
money to which they are entitled will be 
found in the concluding part of the judg- 
ment, 

The plaintiff's case for reliefs Nos, 2 to 
6 may be disposed of together. They have 
reference to the proceedings of two mest- 
ings : (1) ofthe Directors held on29th March, 
1923, and (2) of the share-holders held on 
the 7th April, 1923, at which resolutions 
were passed terminating the . managing 
agency of the plaintiff Company and their 
consequent removal. The broad question is 
whether theplaintiff's Company were effec- 
tively removed from their office. The deter- 
mination of if depends in a great measure 
on the further question whether the defend- 
‘ant Company were entitled to terminate 
the agreement dated the lst February, 1923, 
pefore the expiry of twenty years stipulated 
for therein. Inour opinion, they were so 
entitled. It has already been stated earlier 
. in this judgment that the great incentive 
for the defendant Company, to obtain the 
services of the plaintiff Oompany as 
Managing Agents was the world-wide 
reputation which Boultons had at that time 
_ deservedly or otherwise and that the defend- 
ant Company considered the association 
of the name of Boultons with their own as a 
greatcommercial'asset likely to enhance their 
prestige incommercial circles and had great 
expectations regarding the sale of their 
production in foreign markets and in India 
through the influence of Boultons. These 
expectations had been partly at any rate, 
created or encouraged by the Boultons a 
fact which might well have been relied .on 
by the defendant Company ifa case of 
fraud or misrepresentation had been pleaded 
by them. 

A glance at the balance-sheet of the 
plaintiff Company shows that it lived on 
the reputation of Boultons but without any 
real capital. Of the subscribed capital of 
42 lacs, 40 lacs -represented its good-will 
and shares of that value were held by 
Boulton Brothers andthe remaining 2 lacs 
was held by the Alliance Bank of Simla 
as security and does not seemto represent 
any real value, (See Treeby, pages 15-16 
Book II and D'Souza, pages 26-27). The 
plaintiff's own witnesses Treeby and 
D'Souza tell us that the ‘grand reputation’ 
of Boultons had so far suffered that by 
March, 1923, ‘their name carried absolutely 
no weight.’ Mr. Silver strongly xelt and 
for very good reasons that harm was being 
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caused to the defendants by their connec- 
tion with the plaintiff Company who had 
besides utterly failed ‘to do anything con- 
structive for the defendant Company. He 
made efforts towards the end of Decem- 
ber 1922 to elicit 
plaintiff's Company regarding their balance- 


sheet but the latter persistently withheld ` 


it. We have now seen itand the reason 
for its concealment is obvious. At’ the 
méeting of Directors held on the 29th 
January, 1923, Mr. R. GQ. H. Boulton could 
not help admitting 
Boultons was odious in financial circles and 
that. “under the present conditions the as- 
sociation of the name of Boulton Brothers 
with the affairs of the New Victoria Mills 
Oompany could not be advantageous to 
the Company although he hoped that at 
some future date he would bein a posi- 
tion to show that their name might he 
useful to the Company.” 

“The plaintiff's own witness Treeby gives 
a list of companies which the Boultons 
floated and which went in liquidation 
in 1922 or thereabout, He considered the 
eredit of Boulton Brothers was very 
bad in February 1922 and would not “asa 
share-holder of Victoria Mills agree to 
give the managing agency to them,” In 
this state of things the defendant Oompany 
was clearly within its rights to terminate 
the agreement of lst February, 1922, re- 
gardless of the term of twenty years 
entered therein in consideration of the 
advantages then forthcoming but which 


informatiom from the - 


that the name of ° 


were quite out of question in March 1923, 


A great deal of case-law was cited in course 
of the arguments but we content ourselves 
by referring to the dictum of Lord Esher, 
M. R. in Pearce v. Foster (5) that “the 
relation of master and servant implies 
necessarily that the servant shall be in a 
position to perform his duty duly and 
PALE abah dh AA AENG AA What circumstance 
will puta servant into the position of 
not being able to perform, in a due manner, 
it is impossible toenumerate: Innumer- 
able circumstances have actually occurred 
which fall within that proposition, and 
innumerable other circumstances which 
never have yet occurred, will occur, which 
also will fall within the proposition.” 


Lindley, L. J. who delivered a separate 


judgment in the same case indicated that 


though a servant may have beén employed 


-fora fixed number of years he can be 


~ (8) (1888) 17 Q. B. D. 536; 55 L, J, Ò. B- 306; 54 In 
T, 664; 34 W, R. 602; 51 5 P, 213, A 


. 


` 
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dismissed during the term if his .connec- 


tion with the employer raises a reasonable - 


apprehension of injury to his reputation. 
We think that moral delinquency in the 
servant is not the only justification. 
Whatever -may be the cause which so 
alters the position of the servant as, to 
render his 
master would justify his removal within 
the term agreed on under different cir- 
cumstances. For obvious reasons a con- 
tract of service of this kind cannot be speci- 
fically enforced [See s. 21 (b) Specific Relief 
Act]. As regards damages s. 205, Indian 
_ Contract Act, provides that “where there 

is an express or implied contract that the 
agency should be continued forany period. 
of time, the principal must make compensa- 
tion to the agent, or the agent to the princi- 


pal, asthe case may be, forany previous | 


revocation or renunciation of the agency 
without sufficient cause.” ~ . 

It seems tous that the Indian Statute 
Law on the subject is very elastic and 
damages for termination of agency before 
expiry of the agreed term cannot be re-. 
covered asa matterof course: It is only 
where such termination is without ‘suffici- 
ent cause’ that damages can be reécover- 


ed. The circumstances of each case will . 
determine the question whether there was 


sufficient cause. It will largely depend 


upon the nature of the business to which | 


the agency relates, the personal qualifica- 
‘tions which existed when the contract was 
- entered into, the altered conditions which 
- Bince came into existence anditheir prob- 
able effect on the interests of the em- 
‘ployer. No hard and fast rule can be laid 
down for any class of cases. We feel no 
difficulty in arriving at the conclusion that 
in the circumstances which happened the 
defendant Company. was amply jusified in 
gevering their connection with the plaintiff 
Company who are not entitled to ‘any 
damages on.that account. 

- ' Jthas been contended that the resolutions 
passed at the meetings of Directors and 
share-holders respectively on the 29th 
March, 1923 and 7th April, 1923 removing 
the plaintiff “Company from the office 
of Managing Agents were ultra vires 
in consequence of the aforesaid meet- 
ing being irregular. The 
complained of is that no notice of the meet- 
ing of the Directors: was given to Mr. 


- D'Souza who was an alternate Director for 


Mr. W. W. Boulton and as such entitled 
to sit and vote at the meetings. Article 138 
‘ofthe Memorahdum-of Association of the 


retention harmful to ethe_ 


irregularity - 
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defendant Company does provide that “a. 
Director who is absent from India may ap- 
point any member of the Company or any 
other person to be an alternate Director 
during his absence from India and such 
appointment shall have effect and such ap- 
pointee while he holds office shall be -en- 
titled to notice of meetings of the Directors 
and to attend and vote thereat accordingly; 
any appointmént and removal under 
this article shall be effected by an instru- 
ment in writing under the hand of the 
appointor.” 

Article 139 provides “that an alternate 
Director shall in the absence of a direction ` 
to the contrary in the instrument appoint- 
ing him be entitled to receive notice of 
and to vote at general meetings of the 
Oompany on behalf of his appointor........." 

It is common ground that Mr. W., W. 
Boulton, who was a Director of the defend- 
ant Company, was in England in February, 


' 1923,and thereafter. His brother Mr. R. G. H. 


Boulton used to-represent him as an alter- 
nate Director for him atthe meetings of 
the defendant Oompany. He left India 
some time in February 1923. Mr. D’Souza 
is said to have been appointed an alternate 
Director by a letter dased 19th February, 
1923, addressed by Mr. W, W. Boulton to 
the “Chairman, New Victoria Mills Oom- . 
pany btd., Oawnpore. India,” but forwarded 
by the plaintiff Company to whom it had 
been apparently sent jin the first instance, 
Its maternal portion is as follows:— 

“In the absence of Mr. R. G. H. Boulton, 
my present alternate on the Board, I desire- 
that Mr. C. M. D'Souza be appointed my 
alternate in his place and shall -be glad to 


‘have your confirmation in dus course,” - 


This letter was acknowledged on 2st: 
February, 1923, by Mr. A. A, Black for the 
defendant Oompany who intimated to the 
plaintiff Company that its covering letter 
with that of Mr. W. W. Boulton would be 
placed before the Board of Diréctors at 


their next meeting which happened to be 


one held on the 2¥th March, i923, when it 
resolved. that the plaintiff Company be re- 
moved from office, The material part of 
the resolution runs thus: — f a 
(1) Resolved that it is expedient-in the 
interest of the Company that Messrs. Boul- 
ton Brothers -and Oompany (India) Ltd., 
‘be removed from the office of the Manag- 
ing Agents of the Company and that they 
be not permitted hereafter to act as such 


‘agents, | ~ 


_ (3) Further resolved that the notices be 
issued forthwith. to share-holders convening 


© B4B 


this meeting produced before the Directors 


> Is approved.” 


`` after to act as.........Agents,’ 
‘puted that the plaintiff Company-in fact 


N 


- B, West, 
` plaintiff Company acted as Managing Agents 


‘will be vacated under 


It is noteworthy that the meeting - was 
attended by Messrs. A, H. Silver (Chairman) 
A- West, and A, A. Black. The 


through the three persons last named who 
were thus parties to the decision that the 
plaintiff Company ‘be not permitted here: 
Itis not dis- 


ceased to act as Managing Agents, . 
At the same meeting the letter-of Mr, W. 


'W. Boulton intimating his desire that Mr.. 


D’Souza be appointed. as alternate Director 
was considered and the following resolution 
was passed :— 

“Resolved that- the appointment be con- 


firmed but-it is to be noted: that should 
‘Mr. W. W. Boulton not return to India by | 
the lst April, 1923, or obtain special leave 


of absence, his ‘appointment as Director 
Art. 106 ( d) of 
the Company's Articles of Association.” 
Article 106 (d) referred to provides that 
the offica of Director shall ipso facto be 


vacated if (inter alia) he be absent from the 
- meetings of the Directors during a period of 


three months without special leave of ab- 
sence from the Directors. : We would point 


` out in passing that this rule applies only to 
cases where the Director in question did not- 


attend in person or through his Alternate 


and could not apply to: Mr. W. W.:Boulton 


who was represented at previous meetings 
by Mr. R. G. H. Boulton. The Directors, 


however, took a different view and declared 


at their meeting of the 6th April, 1923, that 


Mr, W. W. Boulton ceased to be a Direc- 


tor. 


The general meeting of. the share-holders 
came off on the 7th April, 1923, and the re- 
moval of the plaintif Company was 
confirmed, 


By his letter of okan dated 10th April, 


1923, Mr. D'Souza pointed out thatthe re- 


moval of Mr. W. W.-Boulton from his 


` office as Director was not justified, that he 
(Mr. D'Souza) was entitled to receive notices 


convening the meeting held subsequent 
to the date of the letter of Mr. W. W.Boul- 
ton appointing him an alternate Director 
and claimed to be entitled to . receive 


‘notices in future in his capacity as alter- 


nate Director. The legal adviser of the- de- 
fendant Oompany traversed these allega- 
tions by his letter dated the 13th April, 


1923. 
"On these facts several technical obj ections - 
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. Agents. 


-we are relieved of the necessity of 
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have been. taken on ` behalf of thè plaintif 
to the regularity of the proceedings which 


‘purported to terminate the managing agen- 


cy. of the plaintiff ‘Oompany. We think 
that these -objections, even’ if technically 
well founded, are only of academic interest 


-in view of our finding already arrived at, 


viz, that the defendant Company were justi- 
fied in putting an.end to. the. agreement 
and didin point of fact.remove the “plaintiff 
Company from their position as Managing 
The plaintif Company would not 
have been entitled to any.damages if no 
irregularity. had occurred. . They have not 
suffered any loss due solely to the irregulari- 
ties complained of. It is not pretended 
that if Mr. D'Souza had been duly present 
the resolutions would not have been passed 
by majority, and his dissentient vote would 
have been of any consequence. The dis- 
missal, if otherwise justified, cannot be 
characterised as wrongful because the means 
adopted to bring about that perfectly 
legitimats end were not. warranted by the 
rules of procedure applicable to the case 
unless it. ig shown that the non-observance 


-of those rules itsslf resulted in harm to 


the party dismissed. This being our. went 
ig- 
cussing the case-law placed before.us by . 
the learned Oounsel on both sides, We 
would, however, briefly indicate our upi- 
nion. on the various points raised in argu- 
ments in thisconnection. We are disposed 
to agree with the plaintiff's learned Counsel 
that D’Souza'’s appointment as alternate 
Director took effect from the: date of the 
letter appointing him, viz., 19th February, 
1923, thet he was entitled to receive notice 
of the. meetings held on the 29th March, 
1923, 6th April, 1923, and 7th April, 1993. 
But the plaintif Company have merely 

prayed for the declaratory relief “that the - 
plaintiff Oompany are and continue to be 
the Managing Agents of the- defendané 


. Company on terms and conditions embodi- 


ed in the agreement, dated the Ist February; 
1922,” They do not in fact “continue to 
be the Managing Agents” having admit- 
tedly been prevented.from acting as such. 
If it be declared that they, are - entitled 
to actas such, the relief will.-be futile 
inasmuch as they do not claim the further 
and consequential relief of injunction that 
the defendant Company bs restrained from: 
interfering with the discharge of their 
duties as Managing Agents: We think 
the proviso tos, 42 of the Specific Relief 
Act is applicable to the case’ and na 
declaration. can be granted to the Plaintiff 


119 1. 01929 
* Company assuming the irregularities in 
quastion make the resolutions in question: 


ultra. vires. 4 


-` Another impəsdimsnt to the plaintiffs 


' being: awarded this relief is that the sub- 


sequent conduct of the defendant Company 
"as a corporate body is notin doubt, They 
have carried out the dismissal of the plaint- 
iff Company ia practice and have defend- 
ed this action strenuously maintaining 
~ such dismissal. | 

- The result of the ‘findings arrived at by 
us is that the plaintiff Oompsny are not 
entitled to reliefs Nos.2 to 6. They are entitled 
to the first relief in part, They have claimed 
thereunderthe sum of Rs. 34,666-7-0- details 
of which are given in para, 26 of the plaint: 
A sum. of Rs. 15,000 is claimed as the 
minimum amount of-commission for thé 
half year ending 31st March, 1923.in terms 
of the agreement, dated the Ist February, 
1922. To this they are entitled on the view 
_of the case we have taken, ` E : 

They claim a sum of Rs. 14,000 as office 
allowance stipulated for in the agreement 
at. the rate of Rs, 1,00C p,m. We ‘are of 
Opinion that they are not entitled to any 
part of it. They did-not establish an office 
for the defendant Company. -It is difficult 
to . understand . the almost extravagant 
remuneration which the ‘agreement allows 
to.the plaintiff for merely maintaining an 
- Office for the defendant “Company who are 
to.pay for the - establishment over and 
‘above the Rs. 1,000 a month to the plaintiff 
` Company for vague and undefined supervi- 
sion, The plaintiff Company did not estab- 
lish ‘such an office. They were not paid 
the allowance for part of the Ist or for 
the 2nd half year. The allowance was pay- 
able every month. It was not till the 
23rd December, 1922, that the plaintiff 


thought of claiming it by:their letter of. 


that date. The Directors were greatly sur- 
prised -at this demand. and recorded a 
-~ minute on the 5th January, 1923, in these 
words :— : 
“The.(?) expressed its surprise at the re- 


ceipt of a letter, dated 23rd December, 1922;. 


from -Messrs. Boulton Brothers & Company 
(India) Ltd. claiming a sum of rupees one 
- thousand per month as office allowance as 
` . Managing Agents and asking for a cheque 
for the amount accrued to date. This 
‘matter was fully, discussed with Mr. W. W, 
Boulton, when: the agreement was being 
considered *and it was then verbally arrang- 
ed-that: although the clause would not.be 
deleted from the agreement it would not 
have efect so long as the Company's opera: 


“p4 
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tions’ continued to be conducted by the 
existing management and also so long as 
the existing offices of the Oompany proved 
adequate for the business of the Company.” 

On receipt of this.reply the plaintiff 
Company promised by their letter dated 
‘26th January, 1926, to refer to Mr. W. W. 
‘Boulton on the stibject and to write to the 
defendant.Company on hearing from him: 
The demand was not renewed and we do 
not know whether Mr, W.W. Boulton was 
written to and whether he confirmed the 
allegation of the. Directors) of the 
defendant’ Company. The silence on 
the part of the plaintiff tillithe institu- 
“tion of the -suit points to abandon: 
-ment of their claim or what comes to the 
-same thing to a tacit admission of - what 
‘the Directors -had asserted. It has been 
argued before us that the plaintiff Company 
did ‘maintain an office at 10 Alipur Road, 
Delhi which served as a virtual compli- 
ance with the agreement to establish an ` 
office. We have no hesitation in rejecting 
this contention. The Delhi office was theregis- 
tered office of the plaintiff Oompany whopaid 
for its maintenance and establishment: It 
could not be an office for the transaction of 
the business of the defendant Company who 
would have been called upon tə -bear the 
expenses incidental to it if it-had been one 
in terms of the.agreement. The plaintiff's 
can under this head . must, therefore, 

ail. soho 

-The- plaintiff also claimed a sum: of 
Rs. 2,7 19-1.0 entered in the books of tha 
-defendant Company to the credit of the 
‘plaintiff in respect of certain subsidiary 
-charges.- The learned - Counsel for the res- 
pondent-conceded in course of his argu- 
ment that the plaintiff Company are entitled 
‘to’ receive this sum, The learned Sub- 
ordinate Judge disallowed this amount 
‘on. the ground that the plaintiff Company 
were overpaid in the shape of commissiot 
to: which they were not entitled. We are 
-unable to accept this reasoning. Moreover wé 
have held that the plaintiff Company were 
under the circumstancesrightly paid: ‘This’ 
sum must be awarded to the plaintiff 
Oompany. . a 2. 

The plaintiff Company have claimed intërə 
est at the rate of 6 per. cent per annum on 


-tho sums due to them. Although the 


manner in.which they acted in relation 
to the agreement of the lst February, 1923, 
was unfair they cannot’ be denied reason- 
able interest. by way. of damages on suma 
which the Directors. of the defendant Com- 
pany did not pay but ought to have paid 
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“asa necessary corollary of their conduct 
in accepting such services as the plaintiff 
Company chose to render under the agree- 
ment. There was no justification for detain- 
ing the sum of Rs. 2,719.7-0 admittedly 
due to the plaintiff apart from commission, 
We hold, therefore, that the plaintiff Com- 
pany should be awarded ‘interest at the low 
rate claimed by them. 
. The result of our findings is that this 
appeal is allowed in part anda decree is 
passed in favour of the plaintiff for a sum of 
Rs, 17,719-7-0 (15,000-+-2,719-7-0) with inter- 
est at the rate of 6 per cent. perannum from 
ist April, 1923, to date of realisation. The 
decree of the lower Court is upheld as. 
regards the rest of the plaintifi’s claim. 
Parties shall receive and pay costs of 
both Courts in proportion to their success 
and failure. ` ; 
A, _ Appeal allowed in part. 





. ALLAHABAD HIGH COURT. 
Sroonp O1rvit Appeat No, -698 oF 1927. 
May 1, 1929. a 

-. Present:—Mr. Justice Sulaiman and 
Se Mr. Justice Pullan. 
i., RAM RAJ TEWARI~Praintivr— 
p Gi . APPELLANT 

versus — < 

`- SHEORAJ SALTHWAR AND OTAERS— 
. DEFENDANTS— RESP NDENTS, © > 
. Agra Pre-emption Act (XI of 1922), ss, 18, 39, 20— 
. Rival pre-emptors-- Crucial date jor determination of 
rights—Acquisition of equal rights during pendency 
‘of suit, effect of. 


The crucial date in determining the rights of rival 


` claimants to pre-emption is the date of the first 
Court's decree in the pre-emption suit and if on that 
~- date all the rival claimants have equal rights there is 
no preference inter sé, even though one of the 

‘claimants had a preferential right at the date of the 
-~ institution of the suit. [p. 850, col. 2.] 


Second. appeal from a decree of the 
Additional Suborainate Judge, Gorakhpur, 
dated the &thof January 1927, modifying 
‘that of the Munsif, Deoria, dated the 27th of 
March, 1926. Hi 
Mr. P. L. Banerji, forthe Appellant. . 
- JUDGMENT. —This is a plaintiff's 
appeal arising out of a suit for pre-emption. 
It is connected with Second Appeal No. 753 
of 1927 arising out of a rival suit. On the 
` 14th of November, 1924, two sale-deeds 
were executed of shares in khata, No. 3 in 
the mahal in favour of strangers. Suit 
No, 770 was instituted by Sheoraj and 
others for pre-emption, These plaintiffs 
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were co-sharers in. the mahal but- not co: ° 
sharers in khata No. 3. Subsequently one 
more suit No. 500 was filed by Ram Raj 
Tewarito preempt the same properties. 
This plaintiff was a co-sharer in khata Na. 3 
also. Both these suits were connected 
and the plaintifis in one suit were impleaded 
as pro forma defendants in the other suit. 
Thus at the time when the sale-deeds were 
executed ss well as atthe time when the 
suits were fled Ram Raj Tewari had a 
preferential right as against Sheoraj and 
others to pre-empt this property. But 
during the pendency of these consolidated 
suits Sheoraj and others acquired a share 
in khata No. 3 also by virtue of a decree of 
a civil suit dated the 26th of February, 1926, 
On that date they all became equally entitl- 
ed to pre-empt the property. 

The Court of first instance passed its 
decree on the 27th of March, 1:26, and held 
that Ram Raj Tewari had a superior 
right to preempt the entire property in 
preference to Sheoraj and others. It 
accordingly gave Ram Raj Tewari a decree 
for the whols of the property in the first 
instance. On appeal the learned District 
Judge hasteken acontrary view and has 
held that the crucial date in such cares 
is the date of the first Court's decree and 
that inasmuch as on that date all the rival 


' -claimants had equal rights there was-no 


preference inter se. He has accordingly - 
divided the property equally among all the 
pre-emptors. l 
. It seems to us that the view taken. by the 
lower Appellate Court is correct. As, has 
been hela bya Full Bench of this Court 
in the case of Ram Saran: Das v, Bhagwat 
Prasad (1) no decree for. pre-emption can 
be parsed in favour of any person unless 
he has a subsisting right of pre-emption at 
the time of the decree. So thatit either by 
loss efhis own right or by an acquisition of a 
right by the defendant the preference is 
destroyed by the time the decree comes to 
be passed the plaintiff ceases to be entitled 
to such a decree. In the present case, no 


doubt, all the rival pre-emptors had a 


subsisting right of preemption as against 
the vendees But the rival pre-emptora 
are also impleaded as pro forma defend- 
ants and no decree for pre-emption can be 
passed in favour of Ram Raj Tewari unless 
the Court is satisfied. that he has a sub- 
sisting righi to obtain the decree at the 
date when that decree is to be passed. 
Inasmuch es Ram Raj Tewari has lost his 

(1) 113 Ind, Cas, 442; (1929) A. L, J. 290; A; L R, 
1999 All, 53(F. BJ), Sap 
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e preference as'against Sheoraj and others it 
seems to us impossible to pass a decree in 
favour of Ram Raj Tewari and others, fora 
share as regards which he has no preference 
compared: with Sheoraj and others. 
Although s.19 does not in express terms 
apply tothe case of rival pre emptors the 
interpretation which has been put upon it. 
and which requires that the right of pre- 
. ference of the plaintiff shoulde subsist 
till the time of the decree - makes this-view 
consistent, with the ruling in the Full 
Bench case. ae 
It may further be pointed out that 


8. 13 which lays down that where 
two or more persons claiming (pre- 
emption) are equally entitled to 


pre-emption, the property shall be- equally 
_ divided between them uses a present tense 
ånd not a past tense. That section cannot 
be interpreted to mean that they must 
have been equally entitled to pre-emption 
on the ‘date of the sale deed. That the date 
of the sale-deed is not the absolute crucial 
~ datein suits for pre-emption is apparent 
' from the provisions of s. 20 in which a 
subsequent acquisition by the purchaser 
places him on the same footing as the pre- 
‚emptor, - - 
Although the case is not free from 


difficulty we hold that the view taken. 


by: the lower Appellate Court is correct, 
Ram Raj Tewari not having any . pre- 
ferential right as against Sheoraj and 
‘others at the time of the decree is- only 
“entitled to share the property equally, and 
not to claim the whole. We, therefore, 
‘dismiss this appeal. `’ nT 
A. ih Appeal dismissed. | 
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ALLAHABAD HIGH COURT, 
l OrvıL Revision No. 289 or 1327. . - 
April 26, 1929. 3 
Present :-—Mr. Justice Mukerji 


and Mr. Justice Niamatullah. 3 


` YUDHISHTER LAL—Dzosze-Hotpge 
: —ÅPPL:CANT 


rà 


l | ` Versus k 
‘FATED SINGH AND ANOTHER— JUDGMENT- 
DEBTO:1.8— OPPURITA Parties, 
Civil Procedure Code (Act V of 1908), ss. 141, 151, 
O. XXI, r. 90—Application to set aside sale—Dis- 
missat for. default—Restoration—Inherent powers of 
Court. na - 
“ An application for setting aside a sale held in 
execution of a decree, which has been dismissed 
‘for default: of appearance of the applicant, ‘may- be 
restored under. s. 151, Civil Procedure Code, if 
‘gufficient cause ia shown, : -7 


sou 
b 
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Civil revision from an -order of the 
Second Subordinate Judge, Saharanpur; 


dated the 8th of December, 1927, 
Dr..M -L. Agarwala, for the Applicant. 
Messrs. P. L. Banerji and S.C. Das, for 
thé Opposite Parties, 


` JUDGMENT,<—This is an application 
by one, who was the decree-holder in the 
Court below, for setting aside an order, 
dated the 8th December, 1927, passed by the 
Second Subordinate Judge of Saharanpur, 
in the exercise of our revisional power. 


The facts are these: The decree-holder 
brought about the sale of the judgment- 
debtors’ property. The judgment-debtors ` 
applied for setting aside the sale. The 
application came up for hearing on the 
3uth June, 1927. On that date, there was 
a default in the appearance of the judgment- 
debtors, and their application was dismiss- 


ed for default, the sale being confirmed, au~ 


tomatically. Within a month of this date, 
namely, on the 26th July, 1927; the judment- 
-debtors applied for the restoration of their 
application and for a re-hearing of it. The 
learned Subordinate Judge has granted this 
application by- the order under revision. 
The point that hasbeen taken is that tha 
learned Subordinate Judge had no jurisdic- 
tion to pass an order of restoration, although 
‘he professed toact under s, 151 of the Civil 
Procedure Code. ‘We have given the argu- 
‘ment our best consideration, and‘ we are of 
opinion that, whether s: 141 of the Civil Prò- 
cedure Codaapplies or not, a. 151 may, safely, 
.be applied. In this case the learned Subordi- . 
nate Judge was satisfied that there was 
8 -very good ground- for the default commit» 
‘ted by the judgment-debtors. If that was 
_80,.it was necessary that the applicants 
should have their application for setting 
aside the sale re-heard, Justice was done 
‘in their favour, and we shall be loath to 
hold that the. Code did not provide any 
remedy, when s. -151 of the Code of Givil 
Procedure gives wide powers to the Court 
“to be exercised where ‘there was no specific 
provision in it. a 
. On the merits, the learned Counsel for the ` 
applicant argued that the learned Judga 
did not consider the case fully ‘and that he- 
quoted the affidavit of only one of the - 
applicants and did not consider whether 
there was any good ground for the 


‘other judgment-debtor to be absent. This 


is a matter relating to the facts of the 
case, and if the learned’ Subordinate Judge 
had. jurisdiction to entertain the appligas - 
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tion for restoration of the previous applica- 
tion, we donot think we should interfere 
on the merits. l 

The application is dismissed with ‘costs, 
A. i Revision dismissed. 


ALLAHABAD HIGH COURT. 
Sxcuny Orvit Aresar No, 1692 or 1997. 
i i May 15, 1929. 
Present:—Mr. Justice Pullan. 
NATHA RAM—Darenpant— 
4 APPELLANT  ' 

‘ ms . VETSUS 

RAM GIR AND. OTBERS—PLAINTIPES AND. ` 

SEWA RAM AND'OTAERS—DEFENDANTS— 

; RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI 
v. 92—Limitation Act (IX of 1908); Sch. I, Art. 12> 
Mortgage-decree—Excess property proclaimed and sold 
by- mistake—-Suit by judgment-debtor: to recover excess 
whether maintainable—Limitation—Purchaser, whe 
ther entitled to refund of any. portion of purchase- 
money— Caveat emptor, doctrine of—Estoppel, 


Three-fourths of a biswa in a. certain khata was 


mortgaged and a decree for sale was passed against - 


that share. By mistake the property was stated to 
. be 14 biswas and a share of 14 biswas was sold.and 

purchased by athird party. The judgment-debtors 
who had no-knowledge of the sale proclamation or 
the sale instituted a suit after they ‘became aware 
of the sale, to recover that portion of 
which was in excessof 3th biswas: 

Held, (1) that the suit was not 


barred under 
©. I, r. 92; Civil Procedure Qode, or ander 
. Art. 12 of Sch. I of. the Limitation Act; |p. 852 
eols.1 & 2.) 


2). that the plaintiffs were i 5 
a es had Se Kaon pe Dk of the male way stopped 
(3) that the rule of caveat emptor, applied and the 
purchaser was not entitled to get back any portion 
of his purchase money. .[p. 853, col. 1. 
- Bulagi Das v, Kesri (2), followed. l 
Secona appeal from a aecree of the Addi- 
tional Subordinate Judge, Aligarh, dated the 
17th of June, 1927. | 
Mr. Panna Lal, for the Appellant, 
Mr. R. K. Malaviya, for the Respon- 
‘dents. < 
.SUDGMENT.—Thke plaintiffs in this 
suit were judgment-debtors in a mortgage 
decree. The property which was mortgaged 
was 3/4th biswas in certain khatas, and a 
decree for sale was passed. against. that 
share. .By mistake in the sale proclamation 
“the .property was stated to be 11 biswas 
in_ accordance with, the. claim previously 


made by the mortgagee and. successfully 
In accordance. 


contested in the Oourt. 
“with the sale.. proclamation .a share of 
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“The plaintiffs 


th ty. i j 
e property . held by a Bench of this Court in the case 


[p. $52, col. 2.) ` 
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15 biswas was sold and purchased by a 
third party. No objection was made .at 
the time by the judgment-debtors, and 
they subsequently filed this suit. The 
object of the suit is to recover that portion 
of the property which was sold in excees 
of the {th biswas included in the mortgage. 
have been successful in 
two Courts, and the auction-purchasers 
come before this Court in second appeal, 
alleging that the suit was barred by O, XXT, 
r. 92 of the Oivil Procedure Code and 
that it was further barred by limitation. 
The cases on which the appellant relies 
are not of the Allahabad High Court with 
the exception of one reported in Imtiaz- 


un-nissa y. Chuttan Lal(1), In that case, 


as in the others relied upon by the appel- 
ant, it is taken for granted that the 
judgment-debtors could and should have 
made an objection when the property was 
wrongly proclaimed for sale. 


In this case 


there is a finding of the first Court that ` 


the judgment-debtors had no notice, and . 


no knowledge of the sale, and this finding 
was not challenged in first appeal. 
too late for the appellant now to argue in 
this Court that the sale must be presumed 
to have taken place with the plaintiffs’ 
knowledge and that they are estopped 
from questioning its validity. On the 
finding of the first Court, acquiesced in 


‘by the appellant in first appeal, there 


can be no question of estoppel, It was 
of Bulagi Das v. Kesri (2) that where a 
judgment-debtor brings a suit to recover 
possession of a certain property (other 


than mortgaged property) wrongly included 


in the auction sale by the mortgagee in 
execution of his mortgage’ decree and 
purchased by the mortgagee himself, the 
suit is not barred under O. XXI, r. 92. 
A fortiori the same finding applies to the 
case where the purchaser is. not the 
mortgages. In the same ruling it was 
held that the sale of the property which 
had not been mortgaged was a nullity, 
as it was not justified by the decree and 
as such no question of limitation under 
Art.: 12 of the Limitation Act arises, 
The case reported appears to me to be 
exactly parallel to the case before meso 


“far as these findings are - concerned. In 


my opinion the plaintiffs’ suit is barred 
neither by limitation nor by O. XXI; r, 92 


- “(1) 84 Ind, Cas, 746; 47 A.304; 22 A, Li J. 1119; L, 


R. 6 A. 153 Giv.; A. I. R. 1925 All. 236 
J. 716; 50 A, 686, 


11. 238, 
“"(2) 113 Ind. Gas, ‘725; A, L R, 1928 All. 363; 26 A, Ta. 


lt is: 


_ 


a 
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of the Oivil Procedure Oode. The last 


point raised i3, that the purchaser should 


be entitled te get back a portion of his . 


purchase money. But L am not aware of 
any provision of law which could justify 
me in passing such an order. Such a 
plea could only be raised where the 
judgment-debtor was in some way in, fault. 
Here there is a clear finding that the 
judgment-debtor knew nothing of the sale 
and he has taken the only means open 
to him to recover a portion of his -property 
which has been wrongly sold. There is no 
question of laying blame on either side, 
but the rule which must decide a case of 
this, sort is caveat emptor, I dismiss this 
appeal with costs. hi 


A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Lutrees PATENT APPEAL No. 45 or 1928. 
March 16, 1929. 
Present:—Sir Grimwood Mears, Kr., Chief 
. Justice, and Mr. Justice Mukerji. 

Tas EMPIRE ENGINEERING Oo. 
BRANOH or THE BRITISH INDIA 
CORPORATION Lro. OCAWN PORE 
——-PLALNTIFF—APPELLANT—APPLIOANT 

l VETSUS , : l 
Tss MUNICIPAL BOARD BAREILLY 
_ —DgeFENpaNT— RESPONDENT. 

Contract Act (IX of 1872), 38.78, 118-~Sale of goeds 
with warranty—kights and duties of buyer—Right 
to keep goods for reasonable time-—Keeping goods for 
longer periodthan is necessary to examine them— 
Loss of right to return—Right to compensation—Duty 
to give notice—Seller's right to interest on price. 

Where there has been a contract for sale of goods 
with a warranty, the buyer may keep the goods for a 
sufficient time to examine or try themin order to 
decide whether they answer or not the description of 
the goods wanted. If, however,he keeps them for 
a period longer.thanis necessary to keep them for 
the purpose of ascertaining whether they answer the 
contract or not, he. loses his right to’return them 
or to refuse to pay the price. [p. 854 col. 2.] 

Under the,Indian Contract Act there is no distinc- 
tion between acondition and a warranty. [ibid] a: 

If there is a breach of a warranty the buyer can 
claim compensation, provided fhe] gives reasonable 
| Notice of his intention to claim compensation within 
a reasonable time.after discovering the breach of the 
warranty and, this is the buyer's only right after he 
has accepted the goods after an.exercise -of his right 
of acceptance or refusal.” [p. 855, col 1] 
- Where a contract forsale of goods has been-broken 
by the buyer by not paying the price after accepting 
the goods, the seller ig entitled to interest on the 
price stipulated for, by way of damages, [ibid.] 
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Letters Patent appeal against 8 judg- 
ment of Mr. Justice Sulaiman (dissenting 
from that of Mr. Justice Ashworth), dated 
the 25th January 1928, 

Dr. K.N, Katju, for the Applicant. 

Messrs. P. L. Banerji and B. Malik, for the 
Opposite Party. NAN 

JUDGMENT.—This is the plaintiff's 
appeal. His suit was practically dismiss- 
ed by the Oourt of first instance. On 
appeal by him and on a cross-objection put 
in bythe defendant, the learned Judges 
composing the Bench hearing the appeal 
agreed in dismissing the cross-objection 
but differed as to the result of the apreal. 
The result was that both the appeal and 
the cross-objection failed. It is against the 


-order ofthe Court dismissing the appeal 


= ments detailed in the plaint. 


that the present appeal has been filed. | 
A limited Company, described as “ plaint- 
iff", brought the suitout of which this 
appeal has arisen .for recovery of 
Rs. 19,048-1-9, being the price of a motor 
lerry and a pumping apparatus supplied 
by it to the defendant, the Municipal Board 
of Bareilly. The plaint was a simple one. 
It stated that the defendant, the:sMunicipal 
Board of Bareilly, had purchased from 
the plaintiff the articles Den a Pi 
to pay the price in certaln Instal- 
E detail i It further 
stated that delivery of thelorry, the pump- 
ing apparatus and other implements was 
made, allin good working order, on 3rd 
September 1921, but the defendant did 
not pay the balance of the price due to 
him. He accordingly claimed the balance 
of the ‘price with interest at 12 percent. 

per annum. oe 
‘The defence, so far as itis now material, 
was that the lorry supplied was not “in 
accordance with the contract” and was 
on test found to have several defects in it 
and did not prove to be serviceable, that the 
plaintiff had agreed to supply a new lorry 
and aid one which would not consume more 
than 14 gallons petrol in an _ honr, but 
the plainufi supplied one which did not 
answer to the discriptions. The defendant 
aleo pleaded fraud on the part of the 
plaintiff but did not furnish any parti- - 
culars beyond what has already been stated 
in this summary of his case. The defence 
ended by saying that the contract was null 
and voidand the plaintiffs. had no right to 
maintain the suit. The defendant also 
contended that he was entitled to a refund 
of the sum of Rs. 5,000 which he had ad- 
mittedly paid towards- the price. The’ 


defendant, however, did not pay any Oourt- 
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fee snd did not claim a refund. The 
liability of the defendant to pay interest was 
denied. 

It will be noticed that on the pleadings 
as.dezcribed above the issues that arose 
in the case were the following :— 

1. Did tbe plaintiff agree to sell to the 
defendant a lorry of a particular descrip- 
tion ? 

Ifso, what were the particulars of the 
lorry agreed to be sold ? 

2, Did the lorry supplied answer to the 
description of the one agreed to be sup- 
plied ? 

3 Ifthe lorry supplied did not answer 
tothe description agreed upon, can the de- 
fendint refuse to pay the price, having 
regard to the provisions of s. 118 ofthe 
Oontract Act. 
` 4, Is the defendant entitled to any and 
what compensation ? How is the quastion 
-of compensation affected by the fact that 
‘no notice under s, 1180f the Oontract Act 
was given ? 

5. Is the plaintiff entitled to any and what 
interest ? 

On the first point their Lordships held 
that all that the plaintiff offered to sell was 
“a lorry “similar in every respect to the one 
‘supplied to the Oawnpore Municipal Board” 
and thatthe Cawnpore lorry was in fact a 
reconditioned one and was thestandard and 
basis of the contract. 

Point No. 2~—The next question is whe- 
ther the lorry actually supplied answered 
to the description of the one agreed to be 
supplied. 

(Their Lordships referred to the evidence 
and concluded on this pointas follows :} 

We hold that the lorry delivered in Sep- 
tember 1921 wasin all respects a machine 
in good order and condition, free from all 
defects, ‘and in all respects answered to 
the contract. 

- Point No. 3 —Supposing that the lorry 
delivered to the defendant did not answer, 
in ita entirety, to the article ordered, the 
defendant had every right to refuse to 
‘accept the article. He could use the 
article sufficiently long to find out whether 
it answered or not to the description of 
what he wanted. Section 118 of the Con- 
tract Act lays down the law on the point 


-and the‘illustrations make the law absolute. ` 


That section, briefly lays down -the case. The defendant nevey stipulated 


ly -clear. 
‘that when there has been a contract with 
-.& warranty for sale of goods, which at the 
-time of the contract was not ascertained, 
and the warranty is broken, the buyer 
may accept the goods or refuse to accept 
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‘to return it. 


„expected a. new lorry, and 
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them, when tendered..- It further lays down 
that it is open tothe buyer to keep the 
goods fora reasonably sufficient time in 
order to examine or try themin order to 
decide whether he would refuse.or accept 
them. The user of the goods, however, 
must belimited tothe trialand must not 
go bepond that, Such being the law, when 
the lorry wss placed in the handsof the 
defendant, it was the latter's duty to have 
it thoroughly examined, and if neceseary, 
by an expert. After examination, the de- 
fendant could decide either to keep it or 
If, however, he kept it for 
a. period longerthan it was necessary to keep 
it for the purpose of ascertaining whether 
it answered ornot to the contract, he lost 
his rightto return it or to refuse to. pay 
the price. 

On behalf of the respondent, reliance 
was placed on English Law and it was 
argued that there is a difference between a 
“condition” of a contract and a warranty. 
It was urged that where the condition of 
a contract is broken, there can be no 
contract at all. It is, however, to be pointed 
out that our Indian Law has, deliberately, 
we must take it, avoided the distinction 
between a condition anda warranty. The 
illustrations given under s J18 will make 
the matter clear, In illustration (e), B 
makes two pairs of shoes for A by A's 
order. A tries both, but uses one pair 
more than a mere trial requires. The 
shoes do not fit him. He cannot return 
the pair which he has used more than 
was necessary for the purpose of a trial. 


‘He must keep them and pay for them. 


The other pair he can return. It was 


' certainly a “condition” to the acceptance 
‘of the shoes by A, that the shoes should 


fit. It may very well be said that it was 


-a condition of the contract that the sbees 


should fit the person ordering them. Yet 
the case is put under s. 118 as fully 


‚covered by it. We are governed by the 


Indian Law and must decide the case in 
accordance with its principles. 
Then it was urged thatas the defend- 


„ant ordered a new lorry and he got a second 
there: could be no contract 
.in law, if the parties were not agreed 


hand one, 


as to what was to be supplied. On the 
facts, we have found that such was not 


for a new lorry, nor did the plaintiff firm 

ever promise one. l 4 
Supposing, however,- that the defendant 

was given a 


reconditioned one.. Even then 8. 118 would 
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. He could only ‘expect’ what le` 
There was the lorry” 


appl 

had bargained for. 
before the defendant and he had every 
Opportunity and right to have it thoreugh- 
ly examined. Farther, if there was a 
breach of the warranty, on the ground that 
the lorry was not a new one, the defendant 
could claim - compensation, provided 
he gave notice of his intention te claim 
compensation within a -reasonable time, 
after. discovering the breach of the warran- 
ty. That was, under thelaw, the defend- 
ant’s only right after he had accapted 
the. goods after an exercise of his right 
of accaptance or refusal. The defendant 
now cannot refuse to pay for the goods 
which he has kept and used, ; 


Point No, 4.—In dealing with point No. 3, 


we have alrealy dealt with the question 
of compensation. The question of com- 
poasation was nt definitely raised. The 
defendant said in para. 16 of the written 
statement that he was entitled to a refund 
of the part payment made by him. We 
have already said that the defendant did 
not claim the amount as aset off for his 
counter-claim nor did he pay any Court- 
fee on it. 
Oa the merits, however, the defendant 
has no case, It was incumbent on him to 
give notice of his iatention to claim com- 
peasation, as svon as he discovered (if 
ever) the fact thatthe warranty had been 
broken by delivery of an article that did 
not implemen: the contract. Tne defend- 
ant is not entitled to any compensation, 
nor to any refund of any part of the prica 
Point No. 5, -T he questionof interest has 
not been discussed before us. It arose, 
because there is the claim for “interest, 
and the defence was that no interest was 
payable. The contract has been broken 
ani the plaintiff is eatitled to iaterest 
by way of damages under s. 73 
of the Indian QGontract Act, The rate of 
interest is‘reasonable, being l2 per cent. 
pay anoum., We allow the plaiatiff in- 


terest at the rate claimed, by way of 


damages 

Tie resjilt is that the appeal succeeds, the 
decree of the Court below and of tais Court 
are modified and the claim is decreed in 
_ full with costs throughout. Interest on the 
amount of thé claim will be paid at 


six per cent, perannum fromthe date of. 


the institution of the suit till realization, 
and the costs will bsar interest at the 
same rate from:this date till realization. 

a o Appeal allowed, 


A 


+ 
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ALLAHABAD HIGH COURT. 
First Orvin AePBAL No. 265 or 1926. 
ih April 19; 1929. 
Present:—Mr. Justice Sulaiman and 
~ - Mr. Justice Pullan, . 
. PAUL OHAND—DEFENDaNT=--ÅPPELLANT 
a - VETSUB 
GOBARDHAN DAS— PLAINTIFF 
AND ANOTHER — DEFENDANT — RxsPoN: ENTS. 
Agra Pre-emption Act (XI of 1922), 8, 4 (1)—‘Co- 
sharer’, meaning of-—Person merely recorded as co-. 
sharer but having no proprietary interest, whether 
entitled to pre-empt—Hindu ‘Law—Adoption—Adop-_ 
tion of married man—Inheritance-Sapinda rela- ` 
tionship—Calculation of 1, degrees, whether - from, 
common ancestor or propositus—Bundelkhand Aliena- 
tion of Land Act (II of 1903), s.4—Person not ordi- 
narily residing in Bundelkhand—Right to pre-empt— 
‘Agricultural tribe’, definition of. 
Under the Agra Pre-emption Act; 1922, a person 
who is merely recorded asa co-sharer but who is not 
entitled as proprietor to any share or part ina village 
or mahal is not a ‘co-sharer’ and is not entitled to claim 


pre-emption. [p. 856, col. 1] 
- Mere possessory title would not make a person- 
whose name is recorded inthe khewatas co-sharer, 
entitle? as proprietor to a share. [ibid ] , 
Under the Hindu law adoption of a married 
man is invalid amongst Brahmins and mere lapse 
of time cannot cure the illegality of it. [p. 856, col. 


2. + 
: ‘hn calculating sapinda relationship the 14th degree 
ought to be counted from the common ancestor and 


not from the propositus. |p. 857, col 1.) 
“Ram Bar Rai v. Kamla Prashad :1) and Ram- 


chandra Martand Walkar v. Vinayak Venkatesh 


Kothekar (2), followed. ree sco 
A person who does not ordinarily reside in any of 


the districts or sub-divisions of a district to which 
the Bundelkhand Alienation of Land Act extends 
ig not a member ofan agricultural tribe within the 
meaning of the-said Act and is not prevented by 
the Act from pre-empting land in Bundelkhand. [p. 


857, col. 2.] ` 
Phool iland v. Ram Nath (3), referred to. 


. First appeal from a uecree of the Sab- 
ordinate Judge, Jhansi, dated the 20th of 
April, 1926. ; 

Sir T. B. Sapru and Mr. Peary Lal Baner- 
ji, forthe Appellant. ` l 
Mr. Iqbal Ahmad and Dr. N. C. Vaish, for 
the Respondents. 

JUDGMENT. —This is a defendant's 
appeal arising out of a Buit for pre emption 
brought to preemot the propərty sold 
uniter a deed dated the 23th of September, 
1921, by Mahadeo to Poul Chand the de- 

.£-ndant-appellant. Tne sale cousideration 
mentioned in the deed was Rs. 1,201. The 
plaintiff alleged that he was a co sharer in 
the village and the defendant-vendee was 
a stranger and that the true sale considera- 


-tion was only Rs. 10,000.: The suit was de- 


fended by the defendant on various grounds. 
In the first place it was denied. that. the 
plaintiff was a co-charerandit was pleaded 


-that the alleged adoption set up by him ; 
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Was invalid. It. was further pleaded that 
the defendant. had - become. a co-sharer in 
the mahal by virtue of a gift taken on the. 
17th of December, 1924, and was entitled 
to defeat the claim. It was further pleaded . 
that the Bundelkhand Alienation of. Land . 
Act was a bar to the present claim. The 
learned Subordinate Judge. has found all 
the issues against the defendant and has 
decreed the claim, giving the plaintiff. half 
of his costs from the defendant.’ 

The defendant has appealed and the plaint- 
iff has. filed a. cross-objection only as to. 
costs, 

The question of consideration i is not now. 
“in. dispute before us. The ‘plaintiff had 
sought to meet the defence as to the invali- | 
dity of the adoption by setting up a custom 
under which a married. man could be valid- 
ly adopted. The finding of the Court below 
on this point is against the plaintiff. In 
the oral evidence led on behalf of the plaint- 
‘iff some instances were sought tobe estab- 
lished and it was stated that in his caste 
such adoptions are allowed. The evidence 
no doubt. was meagre and the Oourt below, 
has rejected it. We are not prepared to 
reverse that finding. 

The iearned Subordinate Judge seems to 
havé. thought, to quote his actual words, 

‘at all events he is recorded co-sharer and 
entitled to pre- empt.’. In our opinion ‘this 
view is not correct The present case is 
governed by the Agra Preemption Act 
No. Xt of 1922 and the rulings under. the 
old law are not applicable. A co-sharer is 
défined in s. 4 ‘sub-cl. (1) as méaning any 
| person other than a petty proprietor entitled 
as proprietor to any share or part in & 
mahal or a village whether his name is or is, 
not recorded in the register of proprietors. 
The expression ‘entitled as proprietor’ ob» 
viously means that he must possess proprie- 
tary interest in the mahal and not merely 
possession over a share in the mahal. It 
seems to us that merely possessory title 
would not make a person whose name is 
recorded in the khewat as co-sharer entitl- 
ed as proprietor toa share. The plaintiff, 
therefore, in order to succeed must show 
that he has got a proprietary interest ia, 
this mahal. 

In the svidende the plaintiff's case was 
that he was duly adopted by the widow of 
Gobind Ram under authority from- her, 


husband. -Itis an admitted fact that he was-- 


“about 21 or 23 years of age and -was_ mar- 
‘ried. end in -fact had children slive at the 
time when. he was adopted. The fact of 
adoption is fully proved and that finding 
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‘has not been challenged before us. - The ` 


plaintif is a Marwari Brahmin and. with- 
out proof of a custom which would allow | 
such an adoption the plaintifi's adoption. . 
cannot be accepted as valid. The learned. 
Subordinate Judge seems to think that ‘the 
adoption having been an accomplished ` fact 
of about 30 years standing it should bs ac- 
cepted,ebut mere lapse of time cannot cure . 
the. illegality of it. We are, therefore, con- 
strained to hold that inspite of the fact that 
this adoption has remained unchallenged 
for suah a long interval of time the plaintiff . 
cannot claim proprietary title on its basis, 
Tt is also quite clear that the plaintiff had - 
not acquired proprietary title by prescrip- 
tion when he brought the suit. Admittedly 
Musammat Kesar Kuar died on the 27th of 
November, 1913, within 12 years of the suit 
and there couid be no adverse possession 
against the reversioners whilst she was 
alive . Before the full period of 12 years 
expired, the plaintiff had not become a 
proprietor by means of adverse possession ~ 
and, therefore, had no locus standi to sue. 
16, therefore, seems to us that the plaintiff- 
cannot succeed On any supposed adverse 
possession. Hé cannot mature his title dur- 


lug the pendency of the suit, 


He, however, falls back on his evidence 
that he himself is the next reversioner and 
heir to the estate of Gobind Ram whose - 
widow purported to adopt him. Uafortu- 
nately no clear issue on this point was 
framed by the Court below and this matter 
was supposed to be covered by the seventh 
issue ‘has the plaintiff a title to sue.’ The 
plaintiff went into the witness-box and 
recited his pedigree and statedthat he was 
an heirin the family and that in Gobind 
Ram’s family there was no other reversion- 
ary heirexcept him. He gave a long pe- 
digree which he said he had learnt frcm 
his father. Another witness Pahlad Das 
a Bhat was produced who proved a book 
said to contain the full pedigree of this 
family. The full extracts from it are print- 
ed in the supplemental record and an ab- 
stract pedigree was given by the witness in 
his deposition. According to that pedig- 
ree the plaintiff was in the 13th degree from 
the common ancestor Devakaran, including 
both the common ancestor and the plaintif 
and Gobardhan whose widow purported: to 
adopt him was in the 14th degree includ- - 


ing both the common ancestor and himself. - 


There was no rebutting evidence nor did- 
the defendants set up any other person as. 
being anearer-heir. There was further-the. 
-circumstantial evidence that the „Plaintif 8 
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adoption ceremony took place some 30 years 


ago and no one has come ‘forward to chal- ' 
lenge its validity.’ There is the additional ` 
fact that for nearly 12 yeara since the 

death of the widow he had been in’exclusive | 


possession of the estate and no prompt 
steps were taken to oust him. There is no 
suggestion that even during the pendency 
of the suit any claimant .bas come forward 
to recover the estate. Having regard to 
this state of the evidence the Oourt: below 
recorded a finding: ‘The plaintiff has filed 
a book called Bansawali showing that the 
plaintiff and Govind Ram were descendants 
of the same common ancestor Devakaran. 
In this respect also he becomes an heir to 


Govind Ram.’ This, in our opinion, is a- 


- finding that he is the next.heir to the estate 
of the deceased. In the absence of any 


evidence to the contrary, we are not prepar- ` 


ed to upset this finding. We accordingly 
hold that the plaintiff is a proprietor and, 
therefore, a co-sharer within the meaning of 
5. 4 sub el. (1). 

In the argument it was suggested that 
the 14th degree ought to be counted from 
the propositus and not from the common 
ancestor. The view of this High Oourt has 
consistently been that the counting is to 
be from the common ancestor. We may 
in this connection refer to the case of Ram 
Baran Rai v. Kamla Prashad (1) where a 
collateral thirteen degrees removed from 
the ancestor was held to be a heritable 
heir. This view is somewhat confirmed by 
the ruling of their Lordships of the Privy 
Council in the case of Ramchandra Martand 
Walkar v. Vinayak Venkatesh Kotehkar (2) 
where also the counting for the sapindas 
relationship was taken from the common 
ancestor and not from the propositus 
(p. 3124). . 


We further think that there is no force 
in the plea that there is anything in the 
Bundelkhand Alienation of Land Act 
(No. II of 1903) which defeats the claim. It 
has been ruledin the case of Phool Chand 


v. Ram Nath (3) thata person is not entitled | 


to pre-empt land in Bundelkhand ifhe is 
- not entitled to purchase it, but under s. 3 
of the Act a’ person who desires to make a 


permanent alienation of his land shall be. 


(1) 6 Ind. Cas. 698; 32 A. 594; 7 A. L. J. 802, 

(2) 25 Ind. Oas. 290; 41 I. A. 290; 18 O. W: N. 1154; 
27 M. L.-J. 333; 
M. L.T. 447; are M. W. N, 
863; 12 A. L. J. 1 
(P. 0.). -> oe ee: 

(3) 107 Ind. Cas. 570; 26 A. L. J. 142; A. I. R. 1998 
All. 186; 50 A. 430: ` | ea oe 

*Page of 21 M. L. J.~{#d.] Pa A 


835; 16 Bom. :L. R: 
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1%. W. -831; JON. L. R. 119; 16` 
81; 20 Q. L. J. 573; 42 0. 384° 


` 1929:All, 53 (F. BJ). 


R57. 


-at libérty to make such alienation where- 


an alienoris nota member of an agricultural 
fribe, Section 4 lays down how the ‘Local 


-Governmént by notification in the Gazette 


may determine what’ bodies: of persons in 
any district or sub division ofa- district 
should be deemed to be agricultural tribes 
for the purposes of this Act. The Local Gov- 


‘ ernment by Notification No. 1977-1/779F (U, 


P.Gazette 27th June,1903;Part I,page 490) has 
declared ‘hat all persons ordinarily residing 
in any of ug districts and sub-divisions of a 


district to “hich the Bundelkhand Aliena- 


tion of Land Act extends and belonging to 
any one of the tribes specified in the schedule 
annexed are to bé deemed to be agricultural 
tribes. The necessary condition of this ob» 
viously is that the person must ordinarily | 
reside in the district or in a sub-division of 

it. In the present case the learned Subordi- 


‘nate Judge has rightly noted that even the 


witnesses for the defendants have not had 
the courage to go to the length of stating that 


: Mahadeo did not reside in Gwalior.. Their 


statement was that for some months in the 


' yearhe also resided in Bundelkhand. This 
evidence is not satisfactory. In the sale-deed 


he has given his residence as Gwalior, Heis 


-admittedly a jagirdarand Honorary Magis- 


trate in Lashkar and the learnedSubordinate ~ 
Judge has pointed out that it is highly 

improbable that he resides permanently in 
Aupara. We accept the finding that his 


ordinary residence is at. Lashkar and not’ ' 
-in Bundelkhand. The Act therefore has nò 


application and there is nothing to prevent 
the plaintiff from pre-empting the pro- 
perty. i l 

The last plea is that by virtue of the gift 
dated the 17th of December 1924, the defend- 
ant has becomea co-sharer on the same foot- ` 
ing asthe plaintiff. It has been held bya 
Full Bench of this Court in the case of Ram 
Saran Das v. Bhagwat Prasad (4) that a gift 
taken during the pendency of the :suit can 
defeat the claim.: But obvizusly it must be | 
a gift of proprietary interest which would 


- make the defendant a ec-sharer. The learned 


Subordinate Judge has found that this gift 
was a fictitious gift and that asa matter of | 
fact no proprietary interest had been left — 
over after the sale-deed tobe gifted. Under 
the sale-deed dated the 29th of September, 
1924; (page 53) the entire 16 annas ofjthe 
new mahal which corresponded to 14 anna 
2 pie. 20 cowrie share of the old mahal 
was-sold ‘with thé exception of a grove 
in the ‘village’. No numberof this gidve | 

(4) 113 Ind. Oas. 442; (1929) A. L.J. 290; A.L R., 
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was given nor was its ares mentioned, As it 
stood it suggested that the entire mahal was 
sold but the rights of thegrove-holder in a 
_ certain grove were reserved. That this was 
the intention of the parties is made abund- 
antly clear by their subsequent conduct, On 
the 5ih of November, 1924, an application for 
mutation of names was filed in the Revenue 
Court in which the amount of the property 
was described as 14anna 2 pie 20 cowriz for- 
mer share—16 anna mahal; that is to say, the 
present share being 16 annas (page 57), On 
the 22ndof November, 1924, Phul Chand was 
examined in the RevenueCourtand stated ‘I 
purchased the propertyof Mahadeo amounting 
to a 14 anna 2 pie and 2U cowrie share former, 
—i6 anna mahal’ and also said “There is 
khudkasht laud of more than 12 years stand- 
ing and it is in possession of Mahadeo......" 
Asettlement has been arrived at between the 
partias ‘as regards rent ' Similarly Ram Prasad 
the karinda of Mahadeo was examined 
and etated that Mahadeo had sold his 16 anna 
share and that there was khudkasht land of 
more that i2 years standing and a settle- 
ment about renthad been arrived at be. 
tween the parties. He further stated: “My 
-employer is in possession of the khudkasht 
land and itshould be the ex-proprietary hold- 
ing of my employer.” Kalka Prasad Patwari 
also was examined and deposed that 
there was khudkasht land of more tban 
12 years standing in possession of Mahadeo, 
‘and that a decision about rent had been 
arrived at between the parties, and that the 
name of Poul Ohand should be entered in the 
papers in placoof Mahadeo against 16 annas. 
Tne Revenue Court accordingly ordered that 
the name of Mahadeo be removed and the 
name of Phul Ohand be entered against al6 
annashare entered in the khewat. The Assist- 
ant Uollector noted that ex-proprietary 
tenancy had accrued, and remarked that pro. 
ceedings relating to it would be taken 
separately. 


It is quite clear from these proceedings in 
the Revenue Oourt that every body understood 
that the entire 16 anna share in the mahal 
had been transferred and that only the 
ex-propietary right or tenancy right had been 
left about which there was some agreement 
asregards rent and whichthe Collector was to 
assess subsequently, There was nosuggestion 
in these proceedings that any part of the pro- 
prietary interest in the mahal had been 
excluded from the sale. Had that been so the 
name of Mahedeo could not have been re- 
moved altogether. 

On the 29th of November, 1924, the rent 
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of this cultivatory holding appears to have 
been assessed at Rs. 25, < 

On the llth of December, 1924, the present 
suit was instituted and on the 17th of 
December, 1924, Mahadeo purported to make 
a giit of the grove which had been excluded 
from the sale and described it as representing 
19 cowrie. 2-dants hare in the mahal. On the 
basisvf this gift (page 67) an application for 
mutation of names was made (pagë 69) and 
there was also an -application for correc- 
tion of papers (page 71) filed on the 7th 
of January, 1925. The case put for- 
ward now was thata share in the mahal 
amounting to i5 cowrie and 2 dant and repre- 
senting the grove which covered- an area of 


-4'09 acres had been -left out of sale and was 


subsequently gifted to Phul Chand and that 
the previous assessment of rent was due to 
an error. The pre-emptor appears to have 
intervened and objected to this application. 
On the 15th of January, 1925, the Tahsildar 
reported (page 73) pointing out under what 
circumstance the mutation of names had 
been effected with regard to the entire 16 
annas, The Assistent Collector, however, 
held on the 4th of. March, 1925, (page 76). 
that the rights of Mahadeo in the grove 
had been excluded from the sale and they 
were rightly transferred by the gift and he 
ordered Phul Chand’s name to be entered 
as against 4°09 acres haggiyat mutafarriqa © 
(miscellaneous property). ‘l'his order was con- 
firmed on appeal (page 77). The learned Ool- 
lector held that a definite portion of the 
property had been. reserved and the same 
could have been gifted. He, however, held, 
that the reserved portion was not and 
should not be shown asa fraction of the 
16 anna mahal but-merely asa miscellane- 
ous property. 

It seems to us that the view of the. 
learned Subordinate Judge that the entire 
zemindart rights in the 16 anna share had 
been sold is correct. The language - ofthe 
sale deed as well as the subsequent pro- 
ceedings all go toshow that only cultiva- 
tory rights or righta of a grove holder 


` were reserved and it was understood that 


rent would be assessed on that land but 
no proprietary interest was excluded from 
the sale. Theidea of making a gift of it 
only arose after the institution of the pre- 
emption suit and the gift was a mere 
device tofindan excuse fdr defending the 
claim. We agree with the Oeurt below 
that under this deed of gift no proprietary 
interest in the mahal was validly trans- 
ferred so as to place the vendeeon a 
footing équal to that of the plajntiff. The 


” 
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` defendant accordingly cannot. succeed on 


its basis. Tho result, therefore, is that this 
appeal is dismissed with costs. The cross- 


objections as to costs have not been pressed 


before us. > aa l 

_ Thereis a deficiency in the amount paid 
by the respondent for translation and 
printing The decree will not be prepared 
till that deficiency has been made goéd. | 
sa, Appeal dismissed, 
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' ALLAHABAD HIGH COURT. 
; O1VIL Revision No. 22 of 1928., : 
7 May 15, 1929. PP j i 
_ , Present:—Mr. Justice Mukerji and 
wan y Mr. Justice Boys. 
-JAGMOHAN SINGH AND oragas— 
_ . DBFENDANTS—APPLIOANTS 
; l versus © < a 
“RAM KHILAWAN DUBE AND 0T8BRS— 
: PusINctPFS——QpposIth PARTIRS, ~ ' 
Civil Procedure Code (Act V of 1908),s.115,0. XXIII, 
r.1—Order of withdrawal - with liberty to bring 
fresh suit—Revision—Interference—‘Material' irre- 
gularity inthe exercise of jurisdiction’, what con- 
stitutes. : 
- Where a Court passes an order granting -the 
plaintiff permission to withdraw the suit. with 
liberty to sue again but gives no reasons whatever 
for its order, the High Court may interfere in re- 
‘vision on the ground thatthe Court below has net 
‘ applied its mind to the application and has, there- 


fore, passed an order which could bè revised unaer. 


s. 115, Civil Procedure Code. [p. 860, col. 1.] 
But where the order shows that thè Judge has 


applied his mind to the application and has found,. 


whether rightly or wrongly that there wasa forma: 
defect, its order is not revisable unders. 115, Civil 
Procedure Code. [zbid.} 

Jhunku Lal v. Bisheshar Das (2), Ratan Lal v, 


Muhammad Hamidullah Khan (8) and Hridyanath 


Roy v. Ram Chandra Barua (4), followed. 


Per Mukerji J.—In order to possess jurisdiction to: 


pass an order of withdrawal,it is not necessary that 
ths Court should. have before it the conditions 
mentioned in O, XXIII, r. 1, Oivil Procedure Code. 
A finding of the Court that such conditions exist is 
enough. fp. 860, col. 2.) 
Per Boys, J.—The Court can be regarded as having 
committed “a material irregularity in the exereise 
of its jurisdiction” if either 
~ (a)itappears that it did not apply its mind 
judicially to the question beforeit, or. 
- (6) ifthe materials before it were not such as 
could reasonably be held to be materials on which 
the Oourt might, rightly or wrongly, hold that there 


was a formal defect or other sufficient reason ejusdem ` 


generis with formal defects. {p.862, col 2.] 


Civil - revision from an order‘ of the- 


District fudge.. Azamgarh, dated the 5th 
of December, 1927, 0 = oe > 

‘Mr. Mukhtar Ahmad, for’ the Appellants. 

i Mr: Harnandan Prasad, for the Respon- 

ents, ‘ 74 TEE e, too ae 
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TA '= JUDGMENT, - 
'. Mukerii, J.— This isan application to 
revise an order ..of the lower Appellate 
: Court dated the 5th of December, 1927, by 
which the Court allowed an application 
made by the plaintiffsin the suit, who are 
‘the respondents before us, to withdraw the 
‘suit ‘instituted by them with liberty to 


- bringa fresh suit 


- The facts which led to that application 
‘are briefly these. The plaintiffs came to 
Court with the prayer that they might-be 
‘declared to be the owners of certain plots 
-by virtue of a certain ancient gift. In the 
plaint they said that they were paying a 
certain amount of money periodically to 
the zemindars but that they were paying. 
the same as being theirshare of the revenue 
payable to the Government and that theyare 
paying the same to the Government through 
the zemindars. When the parties- were exa- 
mined by the Oourt for.framing of the issues, 
on the 18th of December, 1926, one of the” 

Plaintiffs said “muzhir zaminder ko lagan 
deta tha.” The defendants to the suit, who 
are the applicants before us, were the 
‘zemindars, They opposed the claim on 
the ground that the plaintiffs were no- 
thing but tenants.of the lands in question. 
The learned Subordinate Judge who heard 
the suit found that it had not been proved 
that the plaintiffs were proprietora of the - 
land. On this finding, he dismissed the 
sult. -. ; 

An appeal was filed by the plaintiffs, 
The appeal was heard on the Ist of Decem- 
ber 1927. Then the Oounsel for the appel- 
lants asked for a day's time to produce 
some rulings. The case wasordered to be 
put up on 3rd Dacember, 1927. On that date 
the plaintiffs made an application for with- 
drawal of the suit’ with liberty. to sue 
again. On that date the application wag 
not heard because the Counsel for the 
defendants were not present, The appli- 

cation was taken up before the Counsel for 
the parties .on 5th December, 1927, `The 
arguments of the Counsel were heard, their 
statements were taken down, and the learn- | 
ed Judge passed the order which is now 
being complained of before us. ` 

The ‘learned Counsel for the defendanta- 
applicants has urged. that the learned 


. Judge had-no jurisdiction te pass the order 
-that he. did pass. The ground for this 


argument is thus stated. The Court had 
jurisdiction to pass the order only in cage 
the provisions of O. XXIII, r. 1 ware 
‘complied with. by the plaintiffs, If these 
‘were -not properly complied with, the 
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Gourt below had'no jurisdiction to pass the 
ord i l i 


it has been urged that the Court had 
jurisdiction to pass the order it did pass, 
‘gud, therefore, this Gourt having no appel- 
Tate jurisdiction, could not interfere even 
if the Court below should have been wrong 
in its order. < | iz 
“Wa have to see which of these arguments 
is sound. . ae 
According to the authorities in this 
‘Court, it may be taken to be settled law, 
‘that where a Oourt passes an order grant- 
ing the plaintiff permission to withdraw 
. the suit with liberty to sue again, but 
“ gives no reasons whatsoever for its order, 
“this Gourt has interfered: on the ground 
that the. Court below has not appli- 
ed its mind to the application, and has, 
‘therefore, passed an order which could. be 
revised under s. 115 of the Code of Oivil 
Procedure. This case is not one of the 
gases mentioned above. In the case before 
us, as I have already pointed out, the leara- 
ed Judge heard the appeal almost to its 


completion. The only thing that remain~ 


ed to be done was the production by the 
plaintiffs’ Counsel of a ruling. When the 
application for withdrawal with liberty 
to sue again was put in, the learned Judge 
heard the Counsel for the parties, and then 
passed an order. The order is couched 
in no less than 20 lines of our paperbook, 
There can be no doubt that the order is 
one which does not satisfy meas a desirable 
order, but I have no doubt that the Judge 
did apply his mind to thejapplication, and 
did all that he was capableof doing. It 
is not the. case that he wanted to avoid 
` hearing the appeal. He had heard the 
appeal almost to its conclusion, and all that 
remained to be done was to dictate an order, 
If we analyse the order we shall see that 
he found, whether rightly or wrongly, that 
there was a formal defect in the suit. 
Much -has been said before us to indicate 


that in this the learned Judge made an. 


error, This may be so,butI would not 
stop to enquire if this was so, because I 


am notsitting as a Court of Appeal.- Then. 


wa find that the Judge looked into the 
question of desirability of passing the order, 
in view of the possibility gof evidence 


learned Judge having weighed this matter 
thought. that there was 1 
introduction of false evidence: in future, 
because, in ‘the main, the case} had to be 
decided ón documentary evidence, Having 


JAGMOHAN SINGH V, BAM KHILAWAN, 
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“On the other- hand, for the respondent 


difficult to 


_view. If 


. its revisional powers. 
-in Balkrishna Udayar v. Vasudeva Ayyar |. 
- (1) by their Lordships of the ‘Privy - 
being concocted in a subsequent suit. The” . l 7 


no fear of : 
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said all that, the learned Judge passed the ` 
order complained of. In my opinion it . 
was within the competence of. the learned 
Judge to pass the order, though, as I have. 
said, I myself might not.have passed an. 
order similar to his order. : 

“That being the position, the question is 
whether the High Court has jurisdiction 


underss. 115 of the Code of Givil Procedure - | 


to interfere with-such an order, I am 
clearly of opinionthat the High Court has 
not. There must always be a distinction 
between an appellate jurisdiction and a 
revisional jurisdiction. When the Legis- 
lature shuts out an appeal, it does that with a . 
certain motive. When revisional powers 
are given, they are given in guarded words, 
and although some times it may be 
decide whether a case 
comes or not within the revisional juris-’ 
diction of the High Court, there can be no 
doubt that the revisional jurisdiction | is 
always distinct from the appellate juris- 
diction, : 
- The learned Oounsel for the applicants 
has urged that in order to possess juris- 
diction the Oourt below should have had 
before it the conditions mentioned in 
O. XXII, r.1 of the Code of Civil Proce- 
dure. I entirely disagree with this 
the Court- was autho- 
rised to permit the . plaintiffs to with- - 
draw the suit with liberty to sue again, the . 
mere fact that the (Uourt thought tbat the. 
circumstances were present which- would - 
justify it to pass an ‘order in plaintiffs’ >` 
favour, would be enough to make the order, 
order being. within its competeace and- 
jurisdiction. are 
The limit of interference placed by the - 
Oode of Civil Procedure on the High - 
Court’s power to interfere in its revisional 
jurisdiction is confined to a non-exercise 
of jurisdiction where jurisdiction exists, _ 
and exercise of jurisdiction where it does 
not exist and to irregular exercise, of juria- 
diction by the subordinate Oourts. The 
correctness or error in a decision on 4 
question offact.and law committed by the 
subordinate Courts will not give jurisdic- 
tion to the High Oourt to interfere under | 
; This was decided 


Oounsel : 


L, 
143; 19 Bom. L. R. 715; (1917) M. 
501; 22 O. W. N.50; 11 Bur. D. T.4 


QO 
Ch 
voy 


` order of the learned District Judge. 
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“ In this Court there are at least two cases 
decided: by Division Benches which take 
the same view as I have taken:above. 
These are the cases of Junku Lal v. 
Bisheshar Das (2) and Ratan Lal v. 
Muhammad Hamidullah Khan (3). 
latter case was referred to two Judges, 
because it was thought that there was 
some conflict of opinion as regards 
the limits of the revisional powers 
of the High Oourt. The learned. Judges, 
who decided the case of Ratan Lal v. 
Muhammad Hamidullah Khan (3) pointed 
out that no conflict really existed. At page 
49 line 2, of the report the words “will not” 
are interpreted by me as amounting to 
“cannot,” the reasonjbeing want of power on 
the part of the High Qourt. The Calcutta 
High Court in a Full Bench case Hridyanath 
Roy v. Ram Chandra Barua (4) has taken the 
same view, | 

In the result, I am of opinion that this 
| Court has no power to interfere under 6, 
115 of the Oode of Oivil Procedure with the 

I will, for the reasons given above, dismiss 
the application with costs, 
' Boys,d.—This is | an application 
- under 8. 115 of the Code of Civil Procedure, 
The plaintifs came into Oourt asking fora 
declaration that they were the owners. of 
certain plots. The defendants contended 
that the plaintiffs were tenants. Admitted- 
ly the plaintiffs paid periodically a certain 
Bum of money to the zamindars. The 
plaintifis described this sum as their quota 
towardsthe.revenue, The trial Oourt held 
that the sum could not be revenue for it 
exceeded the proportion of the revenue for 
which the plaintiffs might bs liable. The 
plaintiffs appealed, and after the whole case 
had been argued asked permission to with- 
draw with leave to bring a freshsuit. This 
application was: made under O. XXIII, r. 2 
and itcould only properly be granted if the 
Court was satisfied that the suit, must fail 
by reason of some formal defect or if it. was 
satisfied that there were “other sufficient 
grounds” for giving the permission. It is 
‘beyond dispute that any “other sufficient 
ground” must be ejusdem.generis with a for- 
mal defect. e The lower Oourt granted the 
permission. ae yg 
. The question arises whether we have any 
Pe and what power to interfere. with this 
order...  ..- ; 

(2) 46 Ind. Cas. 71; 40 A.612; 16 A. L. J. 495. 


m nak 


W, N. 723 (F, B 
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(3) a Ind. Cas. 899; 19 A. L.J. 47;2 U.P. L, R. 


403. . EKA wr 
4) 58 Ind. Gas, 806;:-480, 138; 31 O.L, J, 482: 240,” : : l : 
ae tars 3, se cia aaa ee oe a - yespect.it was vague and then it alleged “a 
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1 may give at once my reasons for holding 
that the order wasa bad order and should 


‘not have been passed. The plaintiffs’ ap- 


plication saying that they wanted to with- 
draw if-the Oourt would give them permis- 
sion to bring a fresh suit was stated as 
follows: “In the case noted above it is sub- 
mitted that on account of the relief being 
vague a plea for the jurisdiction of the 
Court has been taken on behalf of the de- 
fendant-respondents. Asa matter of fact 
the capacity of the plaintiffs is thatof an 
inferior proprietor, Under the present cir- 


cumstances on account of there being legal 


defect it is apprehended that the case will 
be lost. It is, therefore, prayed that the plaint- 
iffs may be allowed to withdraw the case 


_ with permission to bring a fresh suit.” The 
. application was opposed and the order of the 


Court was as  follows:—“It appears that 


_one of the pleas taken relates to the juris- 
‘diction of the Oivil Court. The plaintiff came 


with the allegation that heis a shankalap- 
dar paying rent. He now says he pays land 
revenue. Theframe of the suit is clearly 
defective. There is not-much of oral evi- 
There is no fear of in- 
troduction of false oral evidence. All 
things considered, I am of opinion, that this 


_ isa fit casein which permission should be 


granted, 
tion.” l 

Now, the facts are that the plaintiffs did 
not come with the allegation - that they 
were shankalapdars.paying rent. They did 
actually . and definitely come with the al- 
legation, i.e., they stated in their plaint, that 
they were’ paying revenue. The statement 


I, therefore, allow the applica- 


‘therefore, in the order is at least inaccurate, 


Subsequently in their examination by the 


Court the plaintiffs described themselves 


as paying rent. The defence, of course, 
seized upon this. But the trial Court after 
discussing the point gave the plaintiffs the. 
benefit of the doubtand did not decide the 
suit against them on the basis of the error. 
alleged to have been committed by inadvert- 
ence by the plaintiffs in their oral examin- 
ation. -It dealt with the case .as one in 
which the plaintiffs might be taken to. 
have stated their case as being that they 


“paid revenue. The suit, therefore, did not 


fail in the trial Court on the ground: of ‘the 


statement made by the plaintiffs in. their’ 


oral examination that they paid-rent. The - 

next point I note is that the application for 
permission under. O; XXIII, r:l (2) was - - 
vague to a degree. “It only referred to “the. 
relief being vague” and did not say in what 


Y 


862 


“legal defect” without specifying what the 
legal defect was, or in what way if there 


was anything that could be described as a - 


legal defect that legal defect had prejudic- 
ed or was likely to prejudice the plaintif, 
Further the permission was given at a very 
late staga of the case after the arguments 
in the appeal had been concluded and this 
is a course which has been frequently de- 
precated. 


I have stated these facts merely in order - 


to show that I am of opinion that the order 
granting permission to file a fresh 
suit was one which should not have been 
passed. 

The next question is whether this Court 
has any power to interfere with it in the ex- 
-ercise of its revisional jurisdiction conferred 
by s.1150f the Code of Civil Procedure. 
This Oourt cannot interfere under that 
section unless there has been adefect going 


to jurisdiction or a material irregularity. 


in the exercise of jurisdiction. It is in my 
view manifest that the Court had jurisdic- 
tion to make the order which it made. It 
had power to deal with the parties before it; 
it had pewer to deal with the subject-matter 
before it and it had power to pass anorder 
of the nature of the order which it passed, 
4. € it had power to passan order granting 
permission to filea further suit. The ques- 
tion whether in the particular circumstances 
of the case it rightly exercised its power is 
not a question going to jurisdiction. As to 
whether proper venue also is always an 
element of jurisdiction, I need not here con- 
sider for no question.of venue arises in the 
Case, 

The next question is whether in passing 
the order which it did in the particular 
circumstances of the case the Court com- 
Ynitted a ‘material irregularity in the ex- 
ercise of its jurisdiction.” With a view to 
arriving atthe tests properly applicable to 
enable me to answer this question I have 
considered carefully, amongst others the fol- 
lowing cases :— 

Robert Watson & Co. v. Collector of Ziliah 
Rajshahye (5), Kharda Co. Ltd. v. Durga 
Charan Chandra (6), Hira Lal Mitra v. 
Udaychandra Dey (7), Bai Kashibai v. Shid- 
appa Anapa Pujari (8), Khub Chand v, 
Ajodhia Prashad (9), Balkrishna Udayar 


(8) 18M. L A.160;12 W. R. P. 0.43; 3 B. L. R. P.. 
G. 48; 2Suth. P. O. J. 269; 2 Sar. P.C. J. 500; 20 B 

(6) 5 Ind. Oas. 187; 110. L. J. 45. i 
so? 14 Ind Cas. 33; 160. W. N. 1027; 16 C. L.J. 


(8) <1 Ind. Cas. 23; 37 B. 682; 15 Bom. L, R. 823. 
A9) al Ind, Oas, 76; 11 A. L, J, 733. 
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v, Vasudeva Ayyar (1), Jhunku Lal v. Be 
sheshar Das (2), Hridyana'h Roy v. Ram 
Chandra Barua (4). Ratan Lal v. Muham- 
mad Hamidullah Khan (3), Ganga Prasad 
v. Kishni (10), Kamta Prasad v. Ram Ratna 
Puri(11), Mahabir Prasad v. Mohammad Alt 
Khan (12), Kamta Singh v. Bhagwan Das 
(13), Tikat Chobay v. Sheo Dayal Ramji Das 
(14), Ram Saran Mandal v. Radha Raman 
Mandal (15) 

In one of these cases, Kharda Co. Lid. v. 
Durga Charan Chandra (6) it was broadly 
stated that there was no doubt but that 
the High Court couldinterfere with “an 
improper order; “ and there is a hint ofa 
similar proposition in Ram Saran Mandal 
v. Radha Raman Mandal (19), If that pro- 
position is to be taken literally it is in my 
view much too oroadly stated. I donot 
propose to examine the remainder of the 
cases in detail, but having studied them 
with care it appears to me that all or nearly 
all of them can be regarded, though it may 
not have been expressly so stated, as having 
been decided on one or other of two princi- 
ples which £ would state as follows :— 

The Oourb can be regarded as having 
committed “a material irregularity in the 
exercise of its jurisdiction” if either 

(a) it appears that it did not apply its 
mind judicially to the question before it, 
or A, 

(b) if the materials befora it were not 
such as could reasonably be held to be 
materials on: which the Court might, rightly 
or wrongly, hold that there was a formal 
defect or other sufficient reason ejusdem 
generis with formal defects. i . 

The first proposition seems to underlie 
such cases as Ratan Lal v. Muhammad 
Hamidullah Khan (3), Ganga Prasad v. 
Kishni (10), Kamta Prasad v. Ram katna 
Puri (11) and Kamta Singh v. Bhagwan Das 
(13). In the case Kamta Prasad v. kam 
Raina Puri (11), Daniels, J., applied the 
test as to whether the Court had applied 
a judicial mind, but did not apply the 
second of the two tests which I have sug- 
gested;and, asit appears to me, if that 
second test had been applied the decision 

(10) 87 Ind. Cas. 175 47 A. 319; L.R. 6 A, 155 Civ.; A. 


I. R. 1925 All. 466. i 
(11) 96 Ind, Oas. 480; 24 A. L J. 7217 A. L R.1926 
All, 548 


(12) 103 Ind. Cas, 229; A. I.R. 1927 All. 704:25 A. 
L. J.870 


(13) 106 Ind. Cas 431; 50 A. 199% 25.A. L. J. 943; 
A. I. R. 1928 All 93. 

(14) 107 Ind. Cas. 887; 3 Luck. 403; 8 O, W. N.61; 
A. L R. 192s Oudh 482. | ; 
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might have been otherwise. In Kamta 
Singh v. Bhagwan Das(13) the’ High Court’ 


found that the lower Court had not applied —_ 


its mind judicially and took, as it appears 
tome, the proper course of setting aside 
the order and Bending the case back to the 
lower Court giving it an opportunity to 


re-hear the application and give its reasons. ' 


The second proposition or test aopears to 


me to emerge from the decisions in Robert: 


Watson & Co.v. Collector of Zillah Raj- 
shahye (5), Hira Lal Mitra v. Udaychandra 
Dey (7), Bai Kashibai v. Shidappa Anapa 
Pujori (8), Khub Chand v. Ajodhia Prashad 
(9), Jhunku Lal v. Bisheshar Das (2), Mahabir 
- Prasad v. Muhammad Ali Khan (12), and 
aa Chobay v. Sheo Dayal Ramji Das 
4), 


Now, applying these two tests to the facts ' 


that I have stated atthe commencement of 
this judgment, I am unable to hold that 
the learned Judge of the Appellate Court 
` did not apply his mind judicially to the 
matter before bım; Further I am unable 
to hold that the materials to which he ap- 
plied his mind were not materials proper 
for consideration in determining whether 
there was a formal defect or other sufiici- 
ent reason ejusdem generis with formal 
defect. These two conditions being satisfied, 
in my opinion this Court has no power to 
set-aside the order of the lower Oourt merely 
betause if may be of opinion that, applying 
its own mind judicially to. the materials 
before the-lower Oourt, it would have held 
that there was not in fact any formal defect 
or anything ejusdem generis, 


I would, therefore, dismiss the applica- 
tion. . l Aia 


By the Court.—The order of the 
Courtis that the application is dismissed 
with costs, 


A. Application dismissed. 
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OgimInaL Ravision No. 460 oF 1929. 
wW i July 30, 1929. 


- `` Present:—Mr. Justice Sen. 
PHUL OHAND DUBE—Apptioant 
versus 


~EMPHROR—Opposite Party. 
. Penal Code (Act XLV of 1860), ss. 408, £11-—-Taking. 
possession of missing animal and trying to sell it— 
Offence, nature of—Criminal misappropriation— 
Receiving stolen property. 
- Where a person takes possession ofa missing animal 
and tries to dispose of it, he is guilty of an offence 
under’ s. 403, Penal Code, buthecannotbe convicted 
under s. 411, Penal Code, unless there is evidence to 
show thatthe animal was lost to its owner by the 
commission of any oneof the offences mentioned 
ins.410 ofthe Code and-that. the accused knew or 
had reason to believe thatit was stolen property. [p. 
863, col. 2; p. 864, col. 1.] ee aa 
. Chandaria v, Emperor (1), followed. 


. Oriminal revision from an order of the 


. Additional Sessions Judge, Ghazipur, dated 


the 23rd of March, 1929. 
Mr, S. N. Verma, for the Applicant. 


. JUDGMENT.—Phul Chand Dube has 
been ‘convicted by.a ` Magistrate of the 
First Olass under. 6. 411 of the Indian 
Penal Code and sentenced to one year's 
rigorous imprisonment. He appealed and 
the conviction and sentence were confirmed 
by the Additional Sessions Judge of Ghazi- 
pur. Phul Chand Dube comes up before 
this Court with an application for revision 
and challenges the propriety of the convic- 
tion and sentence, 


` The facts of the case lie within very nar- 
row comipass and may be briefly outlined . 
here. One Sahodar Patakh of the District 
of Chapra owned a bullock.: His bullock, 
was missing.. This bullock, after several 
months, was traced in the possession of 
Phul Chand Dube, the applicant. The bul- 
lock was taken possession of by the Police 
and Phul Chand Dube was prosecuted 
under-s. 411 ofthe indian Penal Code with | 
the result which has been indicated above, 


. The learned Magistrate and the learn- 


= _ ed Additional Sessions Judge do not- 


appear to- have approached the case 
from the proper angle andI am- not sur- 
prised. that they have failed to view 


‘the matter in its true perspective. In order 


to bring home the guilt undér s. 411 of the 


_Indian Penal Code it is essential that some 
. stolen property should have been found in 


‘the possession of the accused and thera 
should have been evidence that the accuse 


' . quiry 


` 864: 
ed retained `- possession of the. property 


either knowingly or having reason to be- 
lieve that the same was stolen property. 


toleh property has been defined in 8. 
io of ig DETER Penal Code. Unless the 
right of ownership in the property was lost 
‘to the owner by thecommission of any one 
of the offences enumerated ins. 4100f the 
Indian Penal Code, the property could not 
be said to bestolen property: In the pre- 
sent case the bullock was missing. No 
offence was. committed with reference to 
the bullock by theft E by oor or by 
. robbery or by criminal misappropriation or 

n rimina] breach of trust. The bullock 
. in the possession of Phul Ohand Dube was, 
therefore, not ‘stolen property’ within. the 
"meaning of s. 410 of the Indian Penal Oode. 
This being so, the conviction under s. 411 
of the Indian Penal Code cannot be sustain- 


ed. I allow the application for revision 


and reverse the conviction and sentence 
under -s,41l.of the Indian Penal Gode,- 


The bullock in dispute was not a dére- 
lict. The original owner had not abandon- 
ed his right to the bullock. Phul Ohand 
Dube, who had taken possession of the-bul- 
lock had no proprietary. interest in the 
‘ game, Heclaimed to be owner but the 


- findings of the Courts below are that he 


had failed to establish his ownership. 
Phul Chand Dube, after having taken pos- 
session of the bullock, attempted to dispose 
of the bullock by way of Bale to one 
Pancham Singh. The bargain was struck; 
the price . was settled; Pancham Singh was 
. not in possession of ready money and, there- 
fore, ho executed a sarkhat in favour of 
Phul Chand. Dube. It was subsequently 
brought home to Pancham Singh that it 
was not safe to purchase this property be- 


cause it might have been acquired by Phul - 


Chand Dube by theft. Pancham Singh 
thereupon returned the bullock to Phul 
Qhand Dube and the bullock was recovered 


by the Police from the possession of- the - 


latter. Upon these facts there can be no 
doubt that an offence was committed under 
s. 403 of the’ Indian Penal Code. 


Phul Chand Dube knew that the bullock 
did not belong to him. He made no en- 
as to the real owner. He set-up a 
title to the bullock himself and- tried to 
dispose of it with a view to make a wrong- 


: ful gain to himself and a wrongful loss’ ` 


to the original owner.’ His act- there- 
fore, amounted: to a dishonest - misap- 
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propriation or conversion to his own us 


within the meaning ofs 403 of the Indian’ 
Penal Oode. Explanation 2 to the afore- 
said section provides:—‘It isnot necessary 
that the finder should know who is the 
owner of the property, or that any particu- 
lar person is the owner of it: it is sufficient 
if, atthe time of appropriating it, he does 
not believe it to be his own property, or in 
good faith believes that the real owner 
cannot be found’. It has been held by the 
Punjab Chief Court in Chandaria v, Empe- ` 
ror (1) that where a person retains in his 
custody animals which have strayed away 


from a grazing ground and there is no evi- 


dence to show that it is stolen, be is, guilty. 
of an offence under s: 403 and: not under s. ` 
411 ofthe Indian Penal Oode, There `is 
nothing to show that Phul’ Chand Dube is 
ahabitual offender. He is an old man 
between 5U and 55 years. I sentence him 
to six months’ rigorous imprisonment. I 


direct that the sentence should count fiom 


the 19th of October, 1928, the date of his 


. Original conviction by the Magistrate. He 


ought to be allowed a credit forthe term 
that hehas already served under s. 411 of. 
the Indian Penal Oode. If he has served 
out six months or more, he should be forth- 
with released, ` i 


A. ` Conviction altered. |” 


(1) 11 Ind, Oas. 623; 36 PW, R. 1911-0r,; 235 P.D., 
R. 1911; 12 Or. L. J, 439, | os 
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OUDEH CHIEF COURT: : 
° Civiu REVISION APPLICATION No. 15 
oF 1929. i 
July 25, 1224, 
Present: —Mr. Justice Raza. 
NANKHU SINGH— DEFENDANT 
— APPLICANT 
ersus 


y 
GIRJA BUX SINGH—PGAINTIKE 
—OPPOHITE PARTY. 

Evidence Act (I of 1872), s. 91— Suit on unstamped 
promissory note--Huidence to prove loan independ- 
ently of note, admissibility of—Deeree on loan, legal- 
aty of—Amendment of plaint, whether necessary. 

In a suit for recovery of money it was alleged in 
the plaint that the defendant had borrowed a certain 
sum of money from the plaintiff and that the loan 
was evidenced by a promissory note executed on 
the same date. The pro-note was impounded as 
it was not duly stamped and the plaintiff was 
allowed to amend the plaint so as. to base it 
clearly onthe loan and a decree was, given to the 
plaintiff onthe basis of the contract of lean. On 
revision : | S 

Held, (1) that the Judge was right . in 
allowing the amendment and giving the plaintiff an 
opportunity to prove the debt independently ‘of the 
loan, and that even ifthe amendment had not been 
made, the-plaintiff would have been entitled to 
_ prove the loan independently of the promissory note ; 
fp. 865, col, 2.) A : 

(2) that section 91 of the Evidence Avt did not pre~ 
vent the plaintiff from proving the loan, and there 
was nothing illegal. in the deeree passed by the 
lower Court. [p. 866, col. 1.] 

Bachu Lal v. Kandhai Lal (1) and Dwarka v. Idu 
(2), relied on. 

Miyan Bux v. Bodhiya (4) and Muthu Sastrigal v, 
Visvanatha Pandara Sannadhi (5), referred to; — ` 


Revision against an order of the Subordi- 
nate Judge, as Judge Small Cause Court, 
Unao, dated the 30th November, 1922. 

Mr, [shri Prasad, for the Applicant. 

Mr. Radha Krishna, for the Opposite 
Party. 


JdUDGMENT.—This is an application 
in revision under s. 25 ofthe Small Cause 
Court Act (Act IX of 1887). 

It may be said that the suit was based on 
a pro-note but it was not stated.in the plaint 
that the pro-note was the only evidence of 
the loan. ‘It was alleged in the plaint that 
the defendant had borrowed the money 
(Rs. 300) in cash from the plaintiffand that 
the loan was evidenced by a pro-note (ba 
tahrir ruggai indat talab), The plaint was 
subsequently amended. It was stated in 
para. l ofthe plaint as amended that .the 
defendant had borrowed Rs. 3U0-from the 
plaintiff at Rs. 4-11-0- per cent. per mensem 
payable on demand and that the loan was 
evidenced by a pro-note and a receipt exe- 


cuted by the defendant on the same date, - 


Fhe plaintiff sued to recover Rs. 400 prin- 
cipal and intorest, alleging that the defend- 
bg | 
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anf had paid nothing on account of ‘the 
debt contracted by him, 

Ths claim was [resisted by the defend- 
ant. 

The pro-note was impounded asit was 
not duly stamped. However the learned 
Judge of the’Smalli Cause Court gave the 
plaintiff an opportunity to prove the debt 
independently of the pro-note. He found 
on the evidence that the defendant had 
borrowed Rs. 300 from the plaintiffat three 
pice perrupeeper month. The plaintiff's 
claim was, therefore, decreed with costs, 

The defendant has filed this application 
for revision contending thatthe learned 
Judge, of the Small Couse Court was wrong 
in allowing the amendment of the plaint 
and also in giving the plaintiff an- op- 
portunity to prove the debt independently 
of the pro-note, 

I have heard the learned Counsel on both 
sides at some length. In my opinion the 
learned Judge was perfectly right in allow- 
ing the amendment of the plaint and also 
in giving the plaintiff an opportunity to 
prove the debt indepandently of the pro- 
note. Even if the learned Judge had not 
allowed amendment. of the’plaint the - 
plaintiff was entitled to prove the debt 
independently of the pro-note in question, 
The defendant had contracted the debt.and 
had also executed the pro-note in question 
in favour of the plaintiff. It was never 
stated in the plaint that the pro-note was 
the only evidence of theloan, It was, of 
course, stated in the plaint that the loan 
was evidenced by a pro-aote, but this does 
not mean that the pro-note was the only 
evidence of the loan, The suit -was 
primarily based on the loanofwhich the 
promissory note was alleged to be evidence. 


‘It was not based on the execution of the 


promissory note in question, The cases of 
Bachu Lal v. Kandhat Lal (l) and 
Dwarka v. Idu (2) are authorities for the 
proposition that ifa plaintiff alleges in his 
plaint that he lent money to the defendant 
for which the defendant executed a pro- 
missory note, a decree may be passed for 
the amount which is proved to have been 
lent, even if the execution of the- pro- 
missory note is not proved orthe promis- 
sory note is found to be inadmissible in 
evidence for want ef proper stamp. It was 
held in the case of Ram Sarup v., Jasodg 
Kunwar. (3),- that if a creditor basa” cause 
ee tine Gu ee ean 
nd. Cas. ; 26.0, 0. 861; 8.0, L- 

M I. R. 1924 Oudh 249. ag TAERE 
(3) 13 Ind, Qas, 138; 34 A. 158; 9 4, L, J. 72, ~~ 
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- => øf action for the recovery of money for. 
“which his debtor has executed a promissory 


note,-separate from and independent of the 


‘note, hé can recover upon such cause, incasé 


the note for any reason: cannot be put in 
evidence. Nor is the creditor necessarily 


` debarred from suing on the original cause 


of action by the fact that it arose out of the 
same transaction in the course of which the 
promissory note was executed. It was held 


‘by a Full Bench of the Allahabad High 


Court in the case of Miyan Bux-v. Bodhiya 


(4): that a promissory note. payable on ~ 


demaud to the lender or the bearer or to 


' order offends against the provision of s. 25 
- of the Paper Ourrency Act (X of 1923) and, 


therefore, cannot form the basis of a suit. 


The plaintiff can, however, sueon the basis © 
of any obligation, whether antecedent to or, 


arising simultaneously with the execution 
of the promissory note, 
ofthe execution of the promissory note. 

The applicant's learned’ Coungel has 
referred to s. 91 of the Evidence Act and 
relied on the ruling of the Madras High 
Court in the case of- Muthu Sastrigal y, 
Visvanatha Pandara Sannadhi(5).I should. 


Jike to note, however, thatthe following, 


observations were made in the Full Bench- 
ruling of the Allahabad High OQourt 
mentioned above at pp. 740 and 741* 

“Hor instance, where the plaintiff can 
prove that on a balance ef accounta sum 
is due to him he can sue on that obligation 
ignoring the fact that in regard to it or 


| part of it an unlawful promissory note was. 


executed. Similarly, if he has evidence, 
whether oral or otherwise, independent of 
the promissory note, that he made a loan 
of asumof money te the defendant on the 
condition. that the money would be repaid. 


on demand with certain interest, he can sue 
on that obligation ignoring the. existence | 


of the promissory mote, Nor in this latter 


case can it be said that s. 91 of the Evidence’ 
Act’ will standin his way, The terms of 


no ‘contract’ have in this case’ been. reduced 


_ to the term of < contract, for ex hypothesi, 
“the agreement embodied in the promissory 


note was not enforceable by law and was 
therefore, not a ‘contract. Nor without 


unduly straining language, could the 
. “transaction be deszribed as ‘a disposition of, 
“ property.’ ” | 


I take the same view. 


"> (4) 115 Ind. Oas. 630; 26 A. L. J. 729; A.I. K. 1928 
AN 371;.40 A. 839 


(5) 21 Ind, Cas. 864; 38 Ñ, 660; 14M, L. T. 520; 


(1914) M:W N.58; 26 M: L.J., 19 
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In my opinion the learned Judge of the 
Small Cause Court was perfectly right" in . 
decreeing the plaintiff's claim. Hence I 
reject the defendant's application for revi- 

sion with costs. i Ko 7 
A.. ; - Revision rejected. 
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OUDH CHIEF COURT, 
Second OyL Appear No. 369 or 1928. 
July 3U,. 1929. 
a Present :—Mr. Justice Raza.. r 
Musammat MUBIN-UL-NISA——PLAINTIFF : 
— APPELLANT 


a 


Versus —_ s 4 
Khan Sahib ALI HUSAIN AND ANOTHER— ` 


: DEFENDANTS --RESPONDENTS. 

Adverse possession—Co-owners—Presumption that 
possession is permissive—Mere adverse entry and non- 
participation of profits, effect of—Knowledge of 
hostile title, necessity of—Limitation Act (IX of 
1908), 3. 28, operation of—Civil Procedure Code (Act 
V of 1908), s. 100--Second appeal—Question of fact—- 
Interference. Ta i 

If a property belongs to several co-sharers and 
one co-sharer is in possession of the entire pro- - 
perty, his possession cannot be deemed to be'ddverse - 
to other co-sharers. He must be deemed to be in. 
possession on. behalf of the other co-sharers and 
adverse possession cannót be founded on the basis- 
of such exclusive possession; unless there has been 


“an ouster of the other co-sharers. The ouster takes 


place when the title of ‘the other co-sharers ‘is 
denied. Mere entry of the name of‘one co-sharer, 
would not be proof of adverse possession and, 
therefore, where no proof is given to establish that 
the title of the otber co-sharers was denied; ths - 
mere fact- that certain land was entered in ‘the 
mame of one co-sharer’ would not entitle him to 
contend that his possession was adverse.to them. |p. 
868, col. 2; p. 869, col. 1.} : ie 

Mere non-participation in the profits by one co» 
sharer and exclusive occupation by another, would 
not constitute adverse possession, against the former 
in favour ofthe latter especially when the latter is 
the lambardar. [p. 869, col. 1. | i 

-Knowledge on the part of the person whose.rights 
are invaded isan essential element of adverse pos- 
session. [ibid] 

Nadir Singh v. Anpurna Kunwar (11), 
guished. i A 

Under s. 28 of the Limitation Act an owner's. 
right is only extinguished at the determination of 
the period limited by the Act to him for instituting 
a suit for possession of property; that period cannot 
be determined unless it has commenced- to run and 
the period will not commence to run until the 
owner is aware- that some one else in possession is 
holding adversely to him. [p. 869, col. 2.) 

here is no jurisdiction to entertain a second 

appeal on thé ground ef sven an erroneous finding 
of fact, however gross or inexcusable the error may. 
seem to be. [p. $68, col. 2.) kas a 

_ Appeal against a decree ofthe Subordi-- 
nate Judge, Bara Banki, dated the 18th July, 


1928, reversing that of the Additidnal Münsif, 


distin- 


” Bara Banki; dated the 10th April, 1928, . ` 


ae S 
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Messrs, Hyder Husein and. M. M. Ansari, 
for the Appellant, i 

Mr. Ali Mohammad. for the Respondents, 

JUDGMENT.— This is a plaintiff's ap- 
peal arising out of a declaratory suit. The 
relative position of the parties will appear 
from the following pedigree: — 





BANDGI BAKHSH e. 
A 
Musammat Aisha-Bibi -Moulvi Hafiz 
- alias Chhoti Bibi Uddin 
(died in the lifetime of 
her brother 
Moulvi Hafiz Uddin). 
a ee 
Musammat Afzal-un-niss2 Moulvi Nihal- | 
a 
` Musammat Mubin- 
un-nisa, 
| 3 (plaintiff), 
ai 
Mohammad Husain, Ali Husain, 
(defendant (defendant 
- Na, 2). | No, 1). 


The dispute in this case relates to a 3/th 
share out of 4 bighas oddin mahal Hafiz- 


ud-din in village Shaikhpur in the District 


of Bara Banki. The plaintiff claims the 
property in suit under a deed of waqf exe- 
cuted by her father Maulvi Nihal-ud-din on 
the 13th November, 1916. 

The defendants’ claim the property as the 
heirs of their mother, Musammat Afzal-un- 
nissa sisterof Moulvi Nihal-ud- din. 

Though the property in’ suit is very 
small andthe net profits’ of the property 
amount to a few rupees only, but the 
parties have shown considerable zeal in the 
litigation relating to it. 

The defendants’ names were not entered 
in the khewat of the village Shaikhpur and 
sothey applied to the Assistant Record 
Officer, Bara Banki for correction of the 
Kkhewat. The application was opposed. by 
the plaintiff. The Assistant Record Officer 
dismissed the defendants’ application on the 
18th April, 1925, and theirappeal was dis- 
missed by the Deputy Commissioner on the 
24th June, 1925. However, their appeal 
was allowed by the Commissioner of Fyz- 
abad on the th February, 1926. The 
plaintiff then appealed to the’ Board of 
Revenue, but her appeal was dismissed on 
the z¥th May, 1926, She then brought the 
present declaratory suit against the defend- 
ants on the lith July, 1927. p as 
"The Additional Munsif, Bara Banki 
decreed the plaintiffs claim on the 10th 


MUBINUL-KISA 9, ALI BRËJAIN, _ 
April, 1928. The defendants appealed and 


' ants’ mother) in the year 1881. 


- Ghulam Jilani, 
` the khewat that she was holding the pro- 


` Act. 
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their appeal was allowed by the learned 
Subordinate Judge, Bara Banki, on the 
18th July, 1928. 

The plaintiff has now come to'this Oourt 


-in second appeal. 


The learned Subordinate Judge found 


| ‘that the: property in suit originally belong- 


ed to Musammat Aisha Bibi alias Chhoti 
Bibi who transferred it by an oral gift to 
her niece Musammat ` fzal un-nissa (defend- 
Musam- 
mat Aizal-un-nisa was recorded owner of 
the property in suit as donee from Chhoti 


_ Bibi andshe got a chitthit for the same in: . 


the partition case to which Moulvi Hafiz- 
ud-din was also a party, in April, 1881. 
Her name was duly entered in the khewat 
as a co-sharer of 4 bighas 4 biswas 17 bis-. 
wansis along with her father Moulvi Hafiz- 
ud-din and her brother Moulvi Nihal-ud-. 
din, who was the vendee of the share of one 
It was clearly noted in 


perty as donee from Ohhoti Bibi. Moulvi 
Hafiz-ud-din died some time before August, 
1594, and his share was then mutated in 
favour of his son Moulvi Nihal ud-din. 
From 1315 Fasli onwards the entire khata- 
was shown in the name of Moulvi. Nihal-ud- 
din though there was no. order and no re- 
cordof any transaction to show how his 
sister Musammat Afzalunnissa had lost the 
right which she had acquired in 1881 and 
1882. The. learned Subordinate Judge 
found that the village patwari was res- 
ponsible for this mistake or omission. He 
found also that there was no evidence on. 
the record to show that the plaintiff was in 
possession of the property in dispute at the 
time she instituted the suit. He held that 
plaintiff's suit for declaration was not main- 
taindble unders.42ef tne Specific Relief - 
The result was that the . plaintiff's. 
claim was rejected by the learned Subordi- 
nate Judge. — 

The case was remanded by this Uourt and 
now the learned Subordinaté Judge has 
found thatthe plaintiff has been in posses- 
sionofthe property in suit since 1924 and 
that before that, her father, Moulvi .Nihal- 
uddin was in possession of the entire -pro- 
perty including the property in suit, 
Moulvi Nihal-ud-din died in 1923 and his’ 
sister Musammat Afzal-un-nissa in 192], 
Musammat  Afzul-un-uissa and his 


- sons were never in possession of the pro- 


perty during the last 12 years. The learned 
Subordinate Judge has found that though. 
the defendants could not prove their possés- 


ot 


~~ 
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receipt of rents and profits during the last 12 
years, but the title to the property was still 
in them as the plaintiff could not prove that 
shejand her predecessor (lambardars) had per- 
fected their title to the property by adverse 
possession. . . : < 

- “The parties have filed objections. I havs 
gone through the evidence on the record 
carefully. In my opinion the finding of 


the learned Subordinate Judge that the 


plaintiff and her predecessor have been in 
possession of the property in suit-for more 
than 12 years is unassailable. The learned 
Subordinate Judge was perfectly- right in 
holding that the defendants and their. pre- 


-Gecessor were never in possession of the 
_ <property by means of receipt of rents and 
` profits during the last 12 years. 
- -dence which the defendants have produced 


The evi- 


. to: prove. their posséssion by means of re- 


" “the mahal. 


ceiptof rents and profits is not reliable at 
all and was properly rejected by the learned 
Subordinate Judge. 


denceis quite worthless and appears to 
have been manufactured, 

- Now the position- is this: It has been 
found that Musammat Afzal-un-nissa (defend- 
ants’ mother) was owner of the property in 


- ‘Buit. -The property in suit originally be- 
~ Jonged to Obhoti Bibi who had transferred 


the same. to Musammat Afzal-un-nissa by 
an oral gift. Musammat Afzal-un-nissa was 
recorded owner of the property in place of 


Ghhoti Bibi in the village papers. Her 


name was duly entered in the khewat. She 


was. recorded: co-sharer of the property 
. along with her father Moulvi Hafiz-ud-din 


and her brother, Moulvi Nihaluddin.- Moulvi 
Hafiz-ud-din was formerly the lambardar of 
His son Moulvi Nihal-ud-din 
became the lambardar after his death. The 
plaintiff became the lambardar of .the 
mahal after the death of her father Maulvi 
Nihal-ud-din. The entire khata has been 
shown in the name of Moulvi Nihal-ud-din 
‘since 1315 Fasli (1908). There is no 
order and no record of any transaction to 
show how the defendant and their pre- 
decessor lost - the property to which they 
were rightfully entitled. The plaintiff and 


' - her predecessors were lambardars and hence 
They - 


they made collections in the mahal. 
were thus in possession of the entire mahal. 


, The defendants and their predecessor never 


received therents and profits of the..pro- 
perty in suit comprised in the mahal from 


the lambardars during the. last 12 years.. 


Jhe qnestion is; Isthe defendante’ right 


MUBINOL-NISA V. ALI HUSAIN, = 
_ . ‘pion over the propérty in suit by means of 


There is no documen- | 
‘tary evidence on that point,” The oral evi- 


-formerly the lambardar of the mahal. 
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to the property in suit éxtinguished as con- 
tended on behalf of the plaintif? ..° | 
_ The finding of the learned Subordinate 
Judge that the property in suit belonged - 
to Musammat Afzal-un-nissa as donee from - 
Ohhoti Bibi must be accepted by this Court. 
This finding.is a finding of fact based upon 
admissible evidence and cannot be impugn- 
ed in second appeal . It has. been repeated- 
ly held by their Lordships of the Privy 
Qouncil that there is no jurisdiction. to 
entertain a second appeal on the. ground of 
even an erroneous finding of fact, however 
gross or inexcusable the error may-ssem to 


_ be, see Durga Chaudrain v, Jawahir- Singh | 


Choudhri (1), Raja of. Pittapur v. Secretary 
of State for India (2) and Ramji Patel v. 
Kishore Singh (3). The defendants are en- 
titled to the property in suit as the heirs of 
Musammat Afzal un-nisea. Their title to the 
property.in suit is thus established. It has — 
been found, of course, that the defendants, 
and their predecessor never received the 
profits, of the.property in suit from the > 
plaintiff and-her predecessor during. the ` 


-last 12 years but have they lost their right 
to.the property simply for that reason? 


I think not. The plaintiff is the present 
lambardar ofthe mahal in which the pro- 
perty in suit is situate. Her father was 
They 
were thus in possession of the entire mahal, 
The defendants and their predecessor were 
co-sharers of the mahal. The lambardar 
ofa mahal is in a fiduciary position in re- 
lation to the cosharers inthe matter of 


collection and disbursements. -. If a property ` 


belongs to several co-sharers and one co- 
sharer is in possession of. the entire pro- 
perty- his possession cannot be deemed to 
be adverse to other co-sharers, He must be 
deemed to be in possession on behalf of 
the other co-sharers and adverse possession 
cannot be founded on the basis of such 
exclusive possession unless there has been 
an ouster. of the other co-sharers. The 
ouster takes place when the title of the 
other co-sharers is denied. Mere entry of 
the name of one co-sharer would not be 
proof of adverse possession and, therefore, 
where no proof is given toestablish that 
the title of the other co-sharers “waa;denied, 


a 18 0,23; 17 I. A. 122; 5 Sar. P. O. J. 560 


= (2) 117 Ind. Cas. 481; 6 O. W.°N. 503; A. L R. 1929 
P.O 152; 330. W. N. 725; 31 Bom. L.R. 866; 
(1929) A. L, J. 702; 30 L. W. 9; 57 M. L. J. 64; 52 M. 
538 (P. 0.). ] 

(3) 117 Ind. Cas. 1; (1929) A;-L. J. 780 atp 785; 
A.L R. 1929 P, O. 190; 33 O. W. N. 893; 31 Bom, 


L. R. 883; 57 M, L, J, 205; 50 C, L, J, 197 (P.O) 
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the mere fact that certain land was entered 
<. in tha name of óne co-sharer would not 
entitle him to contend that his possession 
was adverse to them—see Bashir Ahmad 
v. Parshotam (4). The appellant's learned 
Oounsel has contended that it should be 


held in this case that the plaintiff and her 


predecessors have been in possession of 
the property in suit adversely tothe defend- 
ants and their predecessor for more than 
12 years. I am not prepared to accept thie 
contention. .It is not raally the plaintiff's 
case that she or her predecessors became the 
owner of the property in suit by right of 
adverse possession, No adverse possession 
was alleged in the plaint. I do not find 
and have not been referred to any reliable 
evidence on the record showing thatthe 
‘plaintiff or her predecessor was ever in pos- 
session of the property in suit adversely to 
the defendants or their predecessor. Mere 
non-participation in the profits by one co- 
sharer and exclusive occupation by another 
would not constitute adverse pessession, 
against the former in favour of the latter— 
see Ittapan v. Manavikrama (5), Dinkar 
Sadashiv v. Bhikaji Sadashiv (6). To prove 
title byadverse possession it must be shown 
| that such possession is adequate, in con- 
tinuity, in publicity and in extent and it 
must be-actual, visible, exclusive, hostile 
and continued during the statutory period 
—see Radhamoni;Debi v. Collector of Khulna 
(7), Jogendra Nath Rai v, Baldeo Das (8) 
and Kuthalt Moothavar v . Peringati Kun- 
harankutty (9). Knowledge on the part of 
the person whose rights are ‘invaded is an 
essential element of adverse possession—see 
Tarubat v. Venkatrao (1v). The appellant's 
learned Counsel has contended that the 
fact that MoulviNihal-ud-din has entered the 
property in suit in the deed of wak dated 
the 13th November, 1916, shows thatthere 
was an open assertion of a hostile title on 
his part. Inthe firet place the deed does 
not make any specification of the property 
in suit. The entry relating to the Sheikh- 
pur property is simply “ this: - ‘Village 
Sheikhpur Kusumbha— according to khewaiy 


(4. 115 Inde Oas. 440; 6 O. W.N. 536: 13 R.D. 467; 
A. I. R. 1929 Oudh 337. 

(5) 21 M. 153; SM. L J. 92, 

(6) 11 B. 365 at p. 368. | 

(7) 27 O. 943; 27 J. A. 136; 4 O. W. N. 597; 2 Bom, 
L. R, 592; 7 Sar. P. O.-J. 714 (P, O.). 

(8) 35 C. 964; 12 O. W. N. 127; 6 O. L. J. 735. 

(9) 66 Ind. Cas. 451; 44 M. 883; 14 L. W. 721; 
(1921) M. W. N. 847; 41 M. L. J. 650; 30M. L. T. 42: 
48 I. A. 395; 26 C. W. N. 666; 24 Bom. L. R. 669: A. T 
R. 1922.P, ©. 181 (P. 0.). l 

(10) 27 B. 43 at p. 69; 4 Bom. L. R, 791, “© 
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record to show that the defendants or their 
predécessor had- notica.-of the entry in 
question or of any assertion of a hostile title 


on the part of Moulvi Nihal-ud-din. 


The appellant's learned Counsel has refer- 
red to the case of Nadir Singh v. Anpurna 
Kunwar (11). The cas was decided by the 
late Court ofthe Judicial Commissioner of 
Oudh.in March, 1920. It was held in that 


‘case that where it-isfound that a person has 


been in cofitinuous possession of some pro- 
perty for more than.12 years without any 
right whatever and that, although he did 
not at any time make any openly avowed 
claim of right to it, his acts and the cir- 
cumstances attending his possession-clearly: 
show that he intended to hold possession - 
as of right he has to be declared as having 
acquired title by adverse possession. So 
far as I see, that case materially differs 
from the present case inits facts and the 
decision itself is not applicable. It is said 
that Moulvi Nihal-ud-din had perfected his 
title to the property in suit by adverse pos- 
session. However there is no reliable evi- 
dence on the record fo show that he ever 
intended to hold the property in suit adverse- 
ly tohis sister, Musammat Afzal-un-nisga. 
It cannot bs held. in this case that his acts 
and the circumstances attending his pos- 
session show that he ever intended to hold 
possession of the property adversely to his 
own sister, Musammat Afzal-un-nissa. The 
property wasvery small. I attach no im- 
portance to the circumstance that Musam- 
mat. Afzal-un-nissa did-not realise (or did 
not care to realise) the profits of the pro- 
perty from his brother, Moulvi Nihal-ud-din. 
In my opinion the appellant cannot appeal 
to the provisions of s. 28 of the Indian- 
Limitation Act also, in the circumstances 
of this case. “This section’ does not apply 
unless there is some one in adverse posses- 
property. Until some 
one is in adverse possession, the 
owner of the property does not lose his 
right to the property .merely because 
he happens not to be in possession of it for 
12 years. Under this section his right is 
only extinguished at the determination. of 


. the period limited by the Act to him for 


instituting a suit for possession of ‘property; 
that period cannot -be determined unless 
it has commenced to, run and the period 
will not commence to run until the owner 
is aware that some one else in possession is 
holding adversely to him—see Swamirao 


(D) 56 Ind. Oas. 759; 7-0. L, J. 282; 2 U. P. L R. 
(0.) 11 i j Tta T: D, c: ii t 


870. 


Shriniwas .Parvati v. Bhimabai Padappa 
Dasai (12), and Sukhdeo v Ram Dulari (13). 

In my opinion, the learned Subordinate 
Judge was perfectly right in holding that the 
plaintiff has failed to prove that she and his 
predecessor have perfected their title to the 
property in suit by adverse possession, 
The defendants are the rightful owners of 
the property in suit andthey have not lost 
their right in the property by efflux of 
time. ; ; 

The result is that the appeal fails and 
must be dismissed. -I dismiss the appeal 
with costs. 


A. Apveal dismissed, 
Pe 62 Ind. Oas, 101; 45 B. 1020; 23 Bom. L. R. 


(13) 92 Ind, Oas, 825; 29 O. O, 131 at-p. 135; A. L R. 
1926'Oudh 313. 
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OU DH CHIEF COURT, 

OrtMiNaL APPRAL No. 363 or 1929. 

July 26, 1929. 
Present :—Sir Louis Stuart, Kr., Ohief 

Judge and Mr. Justice Raza, 

UMRAO—PrisonEr—AFPPELLANT 

versus 
' EMPEROR—Oomptaiwant—RaESPINDENT, 


Penal Code (Act XLV of 1860), s. 802—Murder—. 


Aconite  poisoning—Tests—Discoloration of nails and 
teeth after death, significance of -—Medical evidence. 

Aconite poison may be extracted from organic 
liquids by means of the Stas’s process for separation 
of alkaloids. It may also be detected by applying 
the test of taste and that of the pysiological action on 
aie such as mice or frogs. |p. 871, col. 2; p.. 872, 
col, 1. 

Discoloration of the teeth and nails after death 
may be caused by intense irritation. fp. 872, col. 1] 

Obiter—Even in the absence of medical evidence a 
conclusion of death by poisoning could bea good 
conclusion. [ibid.] 


Appeal against an order. of the Addi- 
tional Sessions Judge, Bahraich, dated the 
6th July, 1929. 

M. R. F, Bahaduryi, for the Appellant. 

Mr. H. K. Ghose, for the Orown. 

JUDGMENT.— Umrao Dafali, a man 
of thirty years of age,a resident’ of Bhitya 
in the Bahraich District, has been 
convicted by the learned Additional 
Sessions Judge of Bahraich of an offence 
ef murder under s. 302 of the Indian 
Penal Code and sentenced to death 
subject to confirmation by this Court. He 
appeals, Thereference in confirmation is 
also before us. The facts are these. 
Hafizan, the daughter of Ruddu Dafali and 


Mangala residents of a hamlet called 
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Ghuranpura or Jignia Mahpal Singh, in 
the village of Bhabharpur, Bahraich 
District, married about 1919, Abdulla the 
brother of the appellant and went to- 
reside in the house in which he and 
the appellant lived in the village of Bhitya. 
At first her marriage with Abdulla was 
successful. Subsequently Abdulla became 
incapacitated by lameness and was unable 
to work. Umrao then apparently had to 
keep them. Whileready to keep his bro- 


<“ ther, he was not ready to pay for the 


support of his brother's wife. In 1926 
Hafizian was turned by Umrao out of the 
house She went back to her father’s house. 
She was then pregnant. Her son Moham- 
mad Husain, known by the pet name of 
Ohunmun, is the deceased child with whose 
murder Umrao ‘has been charged. This. 
child was born about July or August, 1926. 
After his birth Hafizan again returned to 
Abdulla. After a short time she was 
divorced and turned out of the house once 
more, Abdulla retaining the custody of the 
child. She went back to her father. On 
the 5th February, 1929, she returned to 
Bhitya which is eighteen or nineteen miles 
from Bhabharpur. She clandestinely 
removed the child and brought him back 
toher father’s house on the 6th February, 
1929. On the 7th February Umrao anda 
man called Ghafoor arrived at Jignia 
Mabpal Singh They went to the house of 
Rahmat, Ruddu’s brother. Guaafoor came 
to Ruddu’s house where he found 
Mangala. He asked Mangala to give back 
the child. The child wzesattnat time with 
Hafizan who was in the fields. When 
Hafizan returned, Mangala took the child to 
Rahmat’s house where the appellant was. 
The appellant took the child upon his knee 
and apparently fondled it, After a time 
he returned the child to Mangala, who took 
him home. On the 8th February, 1929, 
Umrao and Ghafoor went away to another 
hamlet whence they returned with Rahim 
Bakhsh the brother of Umraos mother. At 
that time Mangala and Hafizan were away 
but the child was in the house. Umrao and 
Ghafoor took the child up and were taking 
him away when Mangala and Hafizan return- 
ed. We continue in the words of the 
witnesses themselves. Mangala has depos- 
ed as to what happened subsequently:— 
- “Then I requested Umrao to let the boy 
remain with us till the Jd. Umrao said he 
would by no means give the boy, and carried 
him away I thenasked Umraoto let my 
daughter suckle the child. He gave the 


-child to me. I gave the child to my 
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dayghter. On account of shame from 
the presence of her husband's elder brother 


Umrao, my daughter turned round to suckle . 


the boy. Umrao rushed and snatched away 
the boy. Then my daughter began to weep 
and cry. Then I began to cry too. My daugh- 
ter then said that he would beno better thana 
man who had connection with his sister and 
his mother if he took away the boy.°Umrao 
started off with the boy saying that he would 
be nosonof his father if he did not get 
us all sitting in the Police Station at Sonwan, 


Then he went away with the boy up to a. 


grove called the Hidda grove. Behind him 
went I and my younger daughter Nissa, be- 
seeching him to leave the boy. Fakirey tailor 
who was coming in the noon from his fields 
to his house and Ratan who was splitting 
wood in the grove met there. I told them 
that they had the previous night made 
Umrao give the boy to me and now he was 
taking away the boy. Fakirey and Ratan 
entreated Umrao to give the boy till the Id, 
Then we all sat down in the grove. 


“Umrao made the boy sit on his legs and 
gave him sweets which he untied from the 
corner of an angaucha, The sweets were two 
pieces of gur, half a chattakin weight. 


While the boy was eating gur Umrao kept. 


him seated on his legs, When he had finish- 
ed, Rahim Bakhsh-and Gappu said that 
the boy should be given to me to be taken 
away. Umrao said thatday he was giving 
me the boy and if anything untoward 
happened he would take another boy in re- 
turn for the boy given me.” 


(‘I said I had nourished the boy for two years 
with care and nothing untoward had’ hap- 
pened and that now.if any such thing should 


happen I would give a boy to Umrao in ree. 
turn for that- boy. Then the three started- 
off. Myself, my daugher, the boy, Fakirey - 
and Ratan Lodh started for our village. 


As we had gone a little distance the boy's 


head hung down. When we went little fur-. 


ther the boy lost consciousness. I made my 


daughter Nissa run to call back Umrao and - 


his companions. My daughter followed them 
to Hariharpur but they took rapid strides and 
disappeared. By the time my daughter came 
back the boy expired. When I reached home 


the boy vomited. I thought he was possessed: 


and I went to a wizard. I told my daughter 
Hafizan to lay the boy on the square of Imam 
Sahib, while I was going to call -the 
magician. When I came back I found the 


boy stark. dead. I saw the boy, His teeth, 


lips and nails were-all black.” 


Hafizan's account of the affair is this, She... 
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accompany her mother to 
the grove. She says:— i ' 
"The thres men went away with the child 
and my mother and my sister Nissa went- 
behind them beseeehing. My mother then’ 
came back with the child. The boy was un- 
conscious and hung his head down. He was- 
perspiring. I put the boy on the chabutra of 
Fakirey tailor. The boy vomited six or seven’ 
times and expired there before my mother 
came back from the magician'’s house to 
which she had gone. His nails and teeth 
become black andhislips blue and his 
stomach got bulged out.” 
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says she did not a 


x * * $ 


We have in places altered the translation 
in the printed book. We have corrected the 
translation from the Vernacular. Thusaccord- 
ing to this story the boy who was apparent- 
ly in good health was given some sugar by 
the appellant. Almost directly after he had 


-eaten it he was taken violently ill and he . 


died in avery short time afterwards. Be- 
fore we go any further we should dispose of 
a plea in defènce which, while recognising 
that the child was poisoned, suggests that 
he was poisoned not by the appellant but 
by his own grandmother Musammat 
Mangala, We have. already referred to 
Ghafoor and Rahim Bakhsh. Ghafoor was 
arrested in connection with the murder but 


‘ag there was not sufficient evidence against 


him he was discharged. He has given evi- 
dence for the defence. So has Rahim:Bakhsh, 


` According to these witnesses Mangala at 


first agreed that the appellant and Ghafoor 
should take the boy away. 
* * X * i* 

The case then stands as follows. The appel- 
lant was greatly displeased with Hafizan. He 
came to get the child back, He took away 
the child without the consentofthe mother, 
Later on he was.over persuaded by other 
men to let the child’ remain. He then 
preceeded to-give thechild some sweets. 


Directly afterwards the child was taken ill 


and died. The child’s viscera was sent to 
the Chemical Examiner who deposed that 
an extract fromthe viscera produced a 
tingling and numbing sensation when 
rubbed on the tongueand killed a frog on 
injection, He gave it as his opinion that 
the death of the child was due’ to aconite 
poisoning. In Taylor’s well known work on 
Medical Jurisprudence, 8th Edition, Vol, II, 
page 718 it is stated:— 

“Aconite may be extracted from organic 
liquids by means. of Stas’s process for the 
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separation of the alkaloids. In thisway and 
by applying the test of taste and that of 
physiological action on animals (mice or 


frogs) a very minute trace of aconitine may 
be detected.” 


"we: held bat the: SDA died ani oir 


cumstances which would be compatible with 
little else than irritant poisoning. .The 
Civil Surgeon was of opinion from the 
condition. of the mucous membrane of the 
stomach and the points of hmmorrhage that 
death was due possibly to an irritant poison. 
There were other symptoms which pointed 
“to poisoning with aconite. We have been 
unable to ascertain that the diecolouration 


of the nails or teeth after death is a neces- 


sary symptom: of poisoning by aconite but 
this discolouration might well follow in- 
tense. irritation. Even in the absence of 
the medical evidencea conclusion that the 
child was poisoned could be a good con- 
clusion, but ;when the other evidence is 
yead with the medical evidence it appears 
to us that we are not justified at arriving 
at any conclusion other than the conclu- 
sion -on which the Oourt arrived. The ques- 
tion of motive is difficult. In the first 
‘place it was not easy for the Oourt to 
ascertain every aspect of the case from the 
witnesses. The people who had the most 
intimate knowledge of the facts were all 
' Dafalis. Dafalis anywhere are not an in- 
telligent class and in the particular part 
where they reside would probably be most 


unintelligent. This much, however, is clear. - 


Umrao hated Hafizan and was apparently 
ready to do anything to injure: Hafizan. 
We believe her evidence when she says 
that Umrao attributed the death of the 
son of his brother Sarfaraz to her. It may 
have been that he wished to deprive her of 
her son. Ib may have been that he had 
hoped. being an ignorant man that if -he 
poisoned the deceased child Hafizan wight 
be suspected of murder. It is noticeable 
that.his witnesses have endeavoured to 
implicate Hafizan’s mother.. The learned 


Oounsel who appeared for the appellant. 


put up as good a case for him as was 
possible. The gentleman in question is 


a very experienced Counsel in criminal- 


cases, He was, however, unable to put the 
-case any higher than this. He said that 
even if the Court took the view on the 
‘evidence that the appellant gave the sugar 
to the child—it appears to us impossible 
to take any other view—there was a pos- 
sibility that the appellant was unaware 
of the . fact that the sugar contained poison. 


He did not endeavour. to contest the find- 
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ing of the Sessions Judge that the boy 
had been poisoned. This plea is altogether 
insufficient. We accordingly find that the 
appellant has been rightly convicted. The 
offence was particularly cruel and there 
can be no question of mitigation, We 
accordingly dismiss the appeal, uphold the 
conviction, confirm the sentence and direct 
that Umrao be hanged by the necx till 
he be dead. 


A, Appeal dismissed. 


OUDH CHIEF COURT. 
Frest Crvit Appgat No. 63 oF 1928, 
January 25, 1929. 
Present:—Mr. Justice Misra and 
Mr. Justice Raza. 
Babu KHUSHWAQT RAI—Derenpant 
— APPELLANT 
versus f 
Babu JAGANNATH PRASAD 
TANDAN—PLAINTIFF—RE3PONDENT, 
Hindu Law—Joint family—Presumption of joint- 
ness—Partition, what  constitutes—Inheritance— 
Daughter-in-law's rights—Females alone, whether can 
constitute joint family—Transfer of Property Act 
(IV of 1882), s. 141, applicability of, to transferees 
from Hindu females—Consent of real owner, necessity 


: Though under the Hindu’ Law persons closely 
related are, unless shown to the contrary, pre- 
sumed to be joint, ‘the precu pina necessarily 
varies in every , case and becomes weaker and 
weaker, the farther we go from the founder of the 
family. [p. 875, cols. 16 2.) 
Under the Hindu Law in order to constitute 
separation it is not necessary that there should be 
any partition of the family. by metes and bounds; 
a division of interests is enough. [p, 875, col. 2.] 
Appovier v. Rama Subba Aryan (3), referred to. 
Under the Hindu Law prevailing in Oudh the 
daughter-in-law is no heir either to her father-in-law 
or mother-in-law. [p. 876, col. 2.] ë 
Rrishna Kumari Devi v. Rajendra Bahadur Singh 
(4), referred to. ‘ad 
Under the Hindu Law there can be no joint 
family consisting of females along, and a mother- 
in-law and daughter-in-law cannot, therefore, -con- 
stitute a joint family. [ibida] 4 
A decree cannot be given on the ground of 
possessory title against a true owner unless such a 


title has ripened into complete ownership by ad- 


verse possession extending for-more than 12. years.. 
[p.-878, col.1 .] i : ak a 
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Transfer of: Property Act may be invoked against 
atrue owner.it is necessary to establish that tho 
ostensible owner wasin possession with the consent 
of the true owner. |p. 878, col. 2.) eve i 

It isa settled rule of Hindu Law thata female 
cannot- succeed to any property except in the 
city of a widow or a daughter or a mother and in all 
such cases she possesses only a life-estate. A trans- 
feree from a Hindu widow cannot, therefore, be 
pérmitted to plead against the reversioner the bar 
of s. 41 of the Transfer of Property Act. [p. 879, col. 


‘J 
Shib Deo Misra v. Ram Prasad (5) and Pateshri 
Partab Narain Singh v. Nageshar Pershad Pande (7), 
referred to, - Mb 
the 


Appeal against a decree of 
Subordinate Judge, Kheri, dated the 26th 
January, 1928, 


Messrs. John Jackson, Suraj 


AJ 


Narain 


Dikshit, Ganga Prasad Bajpai and Balbhad- . 


dar Prasad Shukla, for the Appellant. 


Messrs.. Bisheshwar Nath Srivastava; 
Bhawant Shanker and Mohan Lal, for 
the Respondent, ~ as 


_ JUDGMENT.—This is an appeal aris- 
ing out of a suit for possession of a grove 
situate in Lakhimpur, District Kheri to- 
gether withtwo houses and certain quar- 
- ters for servants situate in the said grove. 

The grove stands on a large area of land 


measuring 48 bighas 5 biswas kham, and is ` 


situate in the heart ofthe town. The suit 
for possession of the said grove: has been 


brought by one Babu Jagannath’ Prasad, a- - 


resident of the City of Lucknow.as a trans- 
feres from a lady named Musammat Rajesh- 


wari Debi, the widow of Babu Jugul“ 


Kishore, son of Babu Bansi Lal Singh, de-- 
ceased, also residing in the same city of 
Lucknow. The allegations on which the 
plaintiff-respondent broughthis suit were 
that the grove in suit was the property of 
one Bahu Bansi Lal Singh, who originally 
practised in Lakhimpur, District Kheri, but 
subsequently shifted “to Lucknow in or. 
about the year 1887. Babu Bansi Lal Singh. 
died on the 26th July, 1908, and his widow 
Musammat Anarkali Debi came. into posses- 


- Bion of the said. grove after the death of her. 


< husband. Babu Bansi Lal Singh had a son 
Babu Jugul Kishore, who predeceased him 
leaving Musammat Rajeshwari Debi as his 
‘widow. it was alleged by the plaintiff that 
the two widows, namely, those of Babu Bansi 
Lal Singh and* of his son Babu Jugul 
Kishore lived together and were in joint 
-possession of the property and that after 
the death ofthe widow of Babu Bansi Lal 
Singh on the 25th September, 1913, her 


daughter-in-law Musammat Rajeshwari 
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In ‘order that the provisions'of s. 41 of the-: 


: 1922, 


capa- 


. death of his widow Musammat 


_ great grandfather -of Babu Bishu 
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Debi came into possession of the property, 


‘became .the absolute owner thereof, and 


got mutation effected in her name in res- 
pect of the said grove on the 23rd January, 
Musammat Rijeshwari Dabi was al- 
leged to have transferred the grove to the 
plaintiff-reapondent by a sale-deed dated 
the 13th Ostober, 1923, -It was further al- 
leged that when’ Babu Bansi ‘Lal Singh 
shifted from Lakhimpur to Lucknow, he 


- Jeft the said-grove in charge of one Babu 


Sheo Bakhsh Rai, Pleader of Lakhimpur, 
who died in May, 1906. After his death © 
his widow Musammat Man Kuar, defend- 
ant No, 1 in the present suit, remained in: 


. possession of the grove asa care taker, and 


wasin such possession on the date of the 
aforesaid sale. Soon after the execution of 
the sale-deed a dispute seems to have arisen 
for the possession of the grove and the 
parties took the matter to the Criminal: 
Court. On the 4th March, 1924, the Magis- 


. trate upheld the possession of Musammat 
-Man Kuar and declared her as entitled to 
. remain in vossession of the said grove till 


ejected in due course of law. Babu Khush- 
wagt Rai, son of Babu Sheo Bakhat Rai, is. 
the- principal defendant in the case, 
Musammat Man Kuar being his mother, and: 
he was impleaded as defendant No, 2. The ` 
present suit for possession of the grove was 
instituted on the 28th February, 1927. 


The defence raised by Babu Khushwaat - 
Rai is tothe effect that -the grove ‘in suit 
had been orally gifted by’ Babu Banai Lal 
Singh to his-father Babu Sheo Bakhsh 


‘Rai, when the former shifted himself to 


Lucknow, that: since that time his father’ 


“and his mother had remained in possession 


of thesaid grove as owners. He ‘denied 
that Babu Bansi Lal Singh was its owner at 


“the time of his death or that his widow and 
‘his daughter-in-law Musammat Rajeshwari 


Debi ever becameowners thereof. Healso 
denied -that they ever remained in posses- 
sion of the grove insuit. It wasalso con- ` 


‘tended by him that even if Babu Bansi Lal 


Singh be considered to be the owner of the 


-grove at the time of his death, the title to 


the property in the said grove had, after the 
Anarkali, ` 
passed to one Babu Bishu Nath Prasad 
Singb, who was related to Babu Bansi Lal 
Singh ‘as Lis nephew and was his next heir, 


. A pedigree was filed to show the relation- 


ship between the two. It shows that ‘the 
Nath 
Prasal- and the grandfather of Babu Bansi, 


Lal: Singh ‘were own. brothers. A’ sale- 
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‘deed dated the lst March, 1924, obtained 
from the said Babu Bishunath Prasad 
Singh by defendant No.1 in the name of 
one M. Jagannath, a clerk of Pandit Suraj 


Narain, a Pleader practising at Lakhimpur, . 


was set up in defence: It was further 


= contended that Babu Sheo Bakhsh MRaihad- 


spent a large sum of Rs. 2,029-3-3 in build- 
inga kotht and the servants quarters in 
the said grove and that the defendant 
had also sunk a well at the expense of 
Rs. 600. Lastly it was contended that the 
suit was barred by time, 

_ In reply it was urged on the plaintiff's 
side that even if Musammat Rajeshwari 
Debi, the daughter-in-law of the late Babu 
Bansi Lal Singh, be considered to have no 
title to the property, she had acquired 
title by adverse possession of the grove 
since after the death of her father-in-law 
and that she was competent to pass title 
in respect of the said .grove in suit to the 
plaintiff respondent. It is said that Babu 
Bansi Lal Singh and Babu Bishunath Prasad 
Singh constituted members of a joint Hindu 
family, there having been no partition 
effected between them and after the death 
of Babu Bansi Lal Singh, his widow and 
after death his daughter-in-law must be 
deemed in the eyes of law to be in adverse 
possession thereof. It was further alleged 
that Musammat Rajeshwari Debi could 
in any case be deemed to possess in her 
a possessory title in respect of the grove, 


which she was competent to transfer .to’ 


the plaintiff-respondent, and thus she was 
entitled to preference against tbe defend 
ants, 
whatever. The benami character of the 
sale-deed dated the Ist March, 1924, in 
favour of „defendant No. 1 was denied. 
Lastly it was urged that since the muta- 
tion of names had been effetted in respect 
of the grove in suitin favour of Musam- 
mat Rajeshwari Debi and her name was 
entered in the Khewat, she should be deem- 
ed to be an ostensible owner of the grove 
in suit and that the defendants could not 
be allowed to challenge the title of the 
plaintiff-respondent. 

It would thus appear from the plead- 
ings that the main points for trial in the 
case were :— 

Firstly, whether Babu Bansi Lal Singh 
. bad made an. oral gift of the grove in suit 
in favour of Babu Sheo Bakhsh Rai? 


' Secondly, whether Babu Bansi Lal Singh. 


and Bishunath Prasad Singh constituted 
a joint family at the time of the death 


‘of the former and was the grove in suit. 
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who had no title to the property 
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the property of the joint family at the 
time of the former's death or was it separate 
and self-acquired -property in Babu Bansi . 
Lal Singh ? ' 

‘Thirdly, to whom did the title in grove 
in suit pass after the death of Babu Bansi 
Lal Singh and after that of his widow,? 

Fourthly, could the possession of Babu 
Bangi“ Lal Singh's widow and after her - 
death that of her daughter-in-law be treat- ` 
ed adverse and did it confer title on any 
one of them? \ | l 

Fifthly, was the sale deed dated the. 
lst March, 1924, benami for defendant 
No. 2? 

Sixthly, could the plaintiff-respondent get 
a decree on the basis of possessory title 
of Musammat: Rajeshwari Debi if est- 


Seventhly, could the plaintiff-respondent 
be considered to bea bona fide transferee 
for value from an ostensible owner ? 

` Highthly; was the defendant No. 2 entitl- 
ed to any compensationin case the plaint- 
iff be found entitled toa decree ? , 

The learned Subordinate Judge of, 
Kheri, who tried the case, found that the 
alleged oral gift by Babu Bansi Ll Singh 
in respect of the grove in suit had not 
been proved; that Babu Bansi Lal Singh 
and Babu Bishunath Prasad Singh con-. 
stituted a joint Hindu family at the time 
of former's death and that the title to the 
property in suit at that time vested in 
Babu Bishunath Prasad Singh, who was 
the surviving member of the family, that 


‘although the title to the grove in suit 


passed to Babu Bishunath Prasad Singh 
after the death of Babu Bansi Lal Singh, 
‘yet he never obtained possession and 
that the latter’s widow and daughter-in- 

law remained in adverse possession of the 
property whose title had become perfect 
by such possession; and that the plaintiff 
had by his purchase’ acquired good title 
to the grove in suit and was entitled to 
a decree. . As to the sale-deed dated the 
lst March, 1924, the finding of the leari- 
ed Subordinate Judge was to the effect 
that the benami character of that deed . 
had not been established. He also found 
that Musammat Rajeshwari Debi was an 
ostensible owner and the plaintiff respond- ` 
ent’s title as a bona fide transferee for value 

from her was protected under s. 41 of the — 
Transfer of Property Act 1V of 1882. Lastly. 
he decided that the building and the well 
standing on the grove in suit had been 


. constructed by the father of defendant No. 2 
and himself respectively, and that he was, 


` gufficiently 
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January, 1928, in favour of the plaintiff in 
respect of the grove in suit as well as the 
building and the well situate thereon, but 
allowed the defendant No. 2 compensation 
to the extent of Rs. 1,580. 

It is against this decree that the defendant 
No. 2 has appealed to thisOourt. °° 


The plaintiff has filed cross-objections ` 


in respect of the: compensation that has 
been awarded against him to the defend- 
ant No. 2. 


In appeal, therefore, all the contentions : 


which were raised on either side have 
been revived and the whole-case has been 
argued hefore us at length on either 
side. We now proceed to- give our find- 
ings regarding each of the points men- 
tioned above on which the parties went 
to trial. . - 

First point—[The ‘learned Judges con- 
. firmed the finding of the Subordinate 
Judge on point. | 

Second point.—Whether , Babu Bansi Lal 
Singh and Babu Bishunath Prasad 
Singh constituted a joint Hindu family 
at the time of the death of the former 
and was the grove in suit the property 
of the joint family at the time of the 
former's death or was it separate and self- 
acquired property of Babu Bangi 
Singh? 


On the question whether Babu Bansi Lal 


Singh constituted on the date of his death 
a joint Hindu family with his cousin Babu 
Bishunath Prasad Singh we regret we cannot 
< -agree with the finding arrived at by the 
learned Subordinate Judge. Though under 
the Hindu Law persons closely related ara, 
unless shown to the contrary, presumed to be 
joint, yet it appears te us that in the 
present case looking to the relationship 
between Babu” Bansi Lal Singh and Babu 

Bishunath Prasad _Singn the presump- 
` tion is a very weak one, and has been 


‘produced in the case. Mr. Mayne in. his 
“well known work of Hindu Law. (9th edi- 
- tion) has given on page 343 a quotation 


from the judgment of their Lordships of _ 
the Bombay High Court, reported in Moro 


Vishvanath v. Ganesh Vithal (1) to the effect 
that the strength of the presumption neces- 
sarily varies in every case and. that the pre- 
sumption ef union is stronger in the case 


of brothers than in the case of cousins and `` 


the farther you go from the founder of the 
(1) 10 B. H., OR, 464. 


a o 
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result he passed a decree’ on the 26th’ 
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Lal 


rebutted by . the evidence - 
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family, the presumption becomes weaker and 
weaker. This principle has very recently 


"been confirmed by their Lordships of the 


Privy Council in Vellappa Ramappa Naik 
v, Tippanna (2). We have already stated 
in the earlisr portion of our judgment 
where we recited the pleadings that Babu 
Bishunath Prasad Singh was five degrees 
removed from the common ancestor, where: 
as Babu Bansi Lal Singh was removed by 
four degrees. The presumption in sucha 
case would in our opinion be very weak 
indeed. It also clear from the evidence 
that for a long time prior to his death Babu 
Bansi Lal Singh was living either at Lakhim- 
pur or at Lucknow whereas Babu Bishu- 
nath Prasad Singh had been living at 
Benares. Babu Bishunath Prasad Singh 
was in this case examined as a witness on 
commission by defendant No. 2 and his 
evidence beginson P. R. 40. He proved 
the pedigree set up in the written statement 
No. 2. He clearly stated 
on P. R. 41 that Babu Bansi Lal Singh 
died as a separated Hindu and that he was ` 
not joint with him. In cross-examination 
he,-however, stated thatthe property at 
Balia and Benares- was still-jointandso - 
was the money-lending business carried on 
in Balia. Reliance was placed on this state- 
ment but so far as we have been able to gether 
from it the witness only implied by his 
statement that.so far there had been no parti- 
tion of the property by metes and bounds. It. 
is now amply settled by authorities that in 
order to constitute separation it is not neces- 
sary that there should “be any partition of 


. the property by metes and bounds. What 


is necessary to establish separation is that 


“there must be a division of interests and 


not of the property itself. This rule of 
law was for the first time laid down by 
their Lordships of the Privy Oouncil in 
Appovier v. Rama Subba Aiyan (3) and has 
been repeatedly confirmed in several cases 
by the Privy Oouncil itself and it is not 
necessary to refer to them, In our opinion, 
therefore, the evidence of Babu Bishunath 
Prasad Singh on this point which has not at 
all been shaken in cross-examination, must 


stand. - 


Musammat Rajeshwari Debi was also ex- 
amined on commission in this case and she - 
has also given clear evidence on this point. 
On P. R.16 she stated that all the property 


(2) 114 Ind. Cas, 13; 27 A. L. J. 4; A. I. R. 1929 P. C. 
8:49 O.L. J. 104; 29 L. W. 231; 330. W. N. 238; 31 | 
Bom. L. R. 249; 53 B. 213 (P. O.). 

w (3) 11 M. I. A. 75; 8W.R.P.C.1; 1 Buth, P,O. J. 
657; 2 Sar, P, O, J, 218; 20 E, R, 30, l 
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belonging to Babu Bansi Lal Singh at 
Kheri was his self-acquired property, that 
there was no sharer in the property acquir- 
ed by him and that Babu Bishunath Prasad 
Singh and his father Anant Ram used to 
live separately from Babu Bansi Lal Singh. 
She further stated that so far as mess, 
residence and the estate were concerned, 
. her father-in law, Babu Bansi Lal Singh 
and Babu Bishunath Prasad Singh were 
separate. Sheis the very lady who has 
transferred the grove to the plaintiff-res- 
pondent and.there is no reason why she 
should speak an untruth on this point. 
‘We are, therefore, entirely satisfied in our 
mind that Babu Bansi Lal Singh did not 
constitute a member ofa joint family with 
his cousin Babu Bishunath Prasad Singh 
and that he was living as a separated Hindu 
at the time of his death. Our conclusion 
receives a great support from the will exe- 
cuted by Babu Bansi Lal Singh on the 11th 
June, 1908, prior to his death. It is Ex. 
_B-94 and will be found printed on P. R. 14 
-of part 3, The tenor of that document 
léaves no doubt in our mind that Babu 
Bansi Lal Singh treated ‘himself as a separ- 
ated Hindu and asthe ownerofhis entire 
preperty including that situate in the Dis- 
trict Balia. Babu Bishunath Prasad Singh, 
who wastheonly person who could chal- 
lenge the validity of this will, has through- 
out acted upon it asa valid document, His 
conduct ie, therefore, material to show that 
thecase, setup by him in his evidence, 
namely that Babu Bansi Lal Singh was 
separate from himatthetime of his death, 
was a true one. We, therefore, hold that on 
the evidence on the record it isclearly es- 
tablished that Babu Bansi Lal Singh was at 
` the time of his death a separate member of 
the family. 
-' Apart from this itis clear fromthe evi- 
dence of Musammat Rajeshwar Debi her- 
self that the grove was planted by Babu 
Bansi Lal Singh on land which he received 
in sukrana from Raja Sahib of Qel who was 
his client and for whom he had won a case 
(vide P. R. 15). This story is supported by 
Babu Bishunath Presad Singh also (vide his 
evidence on P. R, 41). In view of this evi- 
dence theproperty would be the self-acquir- 
ed property of Babu Bansi Lal Singh, even 
though he may have been living jointly at 
the time of his death with his cousin, Babu 
Bishunath Prasad Singh. 
` Third point.—To whom did the title in 
grove in suit pass after the death of 
Bhau: Bansi Lal Singh after that.of his 
widow ? a ee ee 
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As a result of our findings on point Nog 1 
and 2it is clear thatthe title to the grove 
in suit passed on to Musammat ‘Anarkali 
Debion the death of ber husband Babu 
Bansi Lal Singh. It is also equally clear 
that after the death of Musammat Anarkali 
in September, 1913, the title passed to 
Babu Bishunath Prasad Singh who was 
at the time according to the pedigree proved 
in the case the nearest heir of Babu Bansi 
Lal Singh, That he was the nearest heir 
has not been contested in arguments by 
the learned. Advocate for the plaintiff- 
respondent. 


Fourth point.—Oould the possession of 
Babu Bansi Lal Singh's widow and after 
her death of her daughter-in-law he 
treated as adverse and did it confer title on 
any one of them ? 


We have already found that Babu. Bangi 
Lal Singh was a separate member of a 
Hindu family at the time of his death and 
that he was notin any way joint with Babu 
Bishunath Prasad Singh. The widow of 
Babu Bansi Lal Singh would, therefore, be 
entitled inlaw to possession of the grove 
in suit for her life time, and that her posses- 
sion could not be considered to be adverse 


, tothe reversioner Babu Bishunath Prasad 


Singh, since he could not be entitled 
j i possession of the property till she was 
ead. l 


As to the possession of the daughter-in- 
law the mother, however, stands on a differ- 
ent position. It is a settled rule of Hindulaw 
that daughter in-law is no heir either to her 
father-in-law or to her mother in-law. If 
any authority were required we would 
merely refer to a decision of one of us in the 
Bhinga Case reported in Krishna Kumari 
Deviv. Rajendra Bahadur Singh (4). We 
are surprised to find the learned Sub- 
ordinate Judge enunciating a proposition, 
which cannot be maintained and which the 
earned Advocate for respondent did not 
think proper to support. It was to the 
effect that Musammat Anarkali Dabi, the 
widow of Babu Bansi Lal Singh and 
Musammat Rajeshwari Dabi, the daughter- 
in law of Babu Lal Singh lived «together 
and constituted a joint family. It is 
sufficient for us to point out that under the 
Hindu Law there can be no joint family 
consisting of two females. All that can 
happen is that a female can succeed as an 


(4) 104 Ind. Cas. 155; 2 Luck. 43 at p..64; 13 O. L. J. 
846; A. I. R, 1987 Oudh 240. = <-> > eS > 
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heir in certain cases. If Musamma 
Rajeshwari Debi, therefore, be held to have 


remained in possession for 12 years after the 
death of the widow of Babu Bansi Lal Singh, 


she would no doubt in such. a case acquire . 


title by adverse possession. The facts of the 
case, however, show clearly that she, even 
if previously in possession, ceased to be in 
possession of the grove on the 4theMarch, 
1924, when the Magistrate ordered that the 
possession of the defendants over the grove 
was tobe maintained. Oounting from the 
date of the death of the widow of Babu 
Bansi Lal Singh which occurred on the 23rd 
September, 1913, upto the dateof the said 
order, she could not be held to have 
Temained in possession for 12 years and 
thus perfected her title by adverse posses- 
sion. It would also bes clear from the same 
facts that during all this time the title in 
the property vested in Babu Bishunath 
Prasad Singh, who became the owner of 
the ` property on the death of the 
-~ widow of Babu Bansi Lal Singh. On the 
_ lst March, 1924 the date when the sale- 
deed was executed in respect of the grove 
in suit in favour of M. Jagannath, his title 
had not become extinguished and the 
-vendee would by virtue of such a sale 
acquire a valid and good title to the pro- 
perty. ee > 
re, therefore, hold that the possession 
of the widow of Babu Bansi Lal Singh was 
merely that of a Hindu widow and that of 
his daughter-in-law was without any. title 
and therefore adverse but it was not fora 
sufficiently long time as to confer any 
title upon her by adverse possession. We 
also hold that after the death of the widow 
of ‘Babu Banai Lal Singh the title vested 
in Babu Bishunath Prasad Singh and it 
passed to the vendee under deed dated the 
Ist March, 1924. 
Fifth point—Was the sale-deed dated 


the ist March, 1924, benami for defendant. 


No. 1? 
Thelearned Subordinate Judge has on 
this point held that the benam character of 
the sale-deed dated the ist March, 1924, has 
not been. established. We must say’. that 
it is impossible for us to uphold that 
finding. y 4 | 

Æ Ko k A a * 

- There is, therefore, left no room for doubt 
that the sale-deed dated the lst March, 1924 
(Ex. B 4) is really benami, in the name of 


M. Jagannath for defendant No. 2 and we. 


hold accordingly. : < 
Sixth point.—Could the plaintiff-respond- 


ent get a decree on the basis of possessory . 
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title of Musammat ` Rajeshwari Debi if 
established ? B | 

On the point of possessory title we may 
state the position stands thus:— k 

Musammat Rajeshwari Debi who had 
transferred the property in favour of the’ 
plaintiff-respondent was herself examined 
as a witness on behalfof the plaintiff in 
this case. Her evidence will be found to 
be printed on P.R. 15 and subsequent 
pages. She stated clearly in her evidence 
that the grove came into her possession 
after the death of her mother-in-law, and 
that after her death she went only twice 
to Lakhimpur to see the grove. During 
these two visits she said she had brought 
certain fruits from’ the said grove, She ` 
had been previously examined in the muta- 
tion case and her statement was filed in 
this case which is marked as Ex. B 2 print- 
ed on P. R. 25 of part 3. In that state- 
ment she clearly admitted that she had 
not received any fruits of the grove for the 
last three or four years. This statement of 
hers was recorded on the 23rd October 
1921. It is, therefore, clear that after 
October 1917, she did not receive any pro- 
duce of the grove. Her mother-in-law died 
in September 1913, It is, therefore, clear 
that she was in possession of the grove at 
the most only for four years, and that for 
over nine years prior to the bringing of the 
sult she had not been in possession of the 
grove at all Weare also unable to hold 
on the strength of her- obtaining fruits of 
the grove on two occasions only that she had 
possessory title in respect thereof, It is 
admitted that she did not live permanently 
at Lekhimpur for any period of time and 
that the grove continued to be in actual 
possession of Musammat Man Kuar the - 
mother of defendant No, 2 who was a minor 
atthe time. It is quite possible that she 
might have given a few fruits as the pro- 
duce of the grove to Musammat Rajeshwari 
Debi when she went to Lakhimpur because 
she happened to be daughter-in-law of Babu 
Bansi Lal Singh It is not established that 
Musammat Man Kuar defendant No, 1 gave 
a portion. of the produce of the grove. to 


. Musammat Rajeshwari Debi in recognition 


of her title to it. There can be no doubj 
that inlaw she had no title whatever, and 
before attributing herreceipt of the pro- 
duce to a title in her we. must be satisfied 
on the point with clear. evidence to that 
effect. We have no such evidence on the 
record, and in the absence of such evidence 
weare unable to hold that this is sufficient 
to establish her possessory title, We are, 


~ 
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therefore, of opinion that the plaintiff can- 
not succeed on the. strength of possessory 
title. 

We might also mention that in view of 
our finding on the question of the benamt 


-character of the sale-deed it must be held 


that the defendant No. 2 is the owner of 


_the groveand it is a settled principle of 


law thata decree cannot be given on the 
ground of possessory title against .a true 
owner unless sucha title has ripened into 
complete ownership by adverse possession 
extending for more than 12 years, | 

Seventh point.—Oould the ‘plaintiff re- 
spendent, be considered to bea bona fide 
transferee, for value from an ostensible 
owner ? 

The learned Subordinate Judge has 
given a finding on this point in favour of 
the plaintiff-respondent. After a considera- 
tion of all the facts of the case we, however, 
do not find ourselves ina position to agree 
with his finding on this point. In this con- 
nection the learned Advocate for the plain- 
tiff-respondent principally relied upon Ex. 
18 which isan application filed on behalf 
of Babu Bishunath Prasad Singh during 
the course of mutation proceedings on the 
16th December, 1920. In that application 
he referred to the mutation case which was 
then pending in the Revenue Oourt be- 
tween Babu Khushwaqt Rai, defendant No. 
2 and Musammat Rajeshwari Debi, the 
daugnter-in-law of Babu Bansi Lal Singh 
and clearly stated that he was the nephew 
and the next reversioner of Babu Bansi 
Lal Singh and was such entitled that his 
name should be entered in the Government 
papers along with that of Rajeshwari Debi. 
A great deal of reliance was placed upon 
the request of Babu Bishunath Prasad Singh 
contained in this application to the effect 


` that mutation in his name was to be made 


but jointly with Rajeshwari Debi, The 
nan advanced was to the effect that if 
in such circumstances the name of Rajesh- 
wari Debi wasentered in the papers 1t must 


be held that it was done with his express” 


consent and that Musammat Rajeshwari 
Debi must be considered to be me ostensi- 
owner of the property in suit. 
pene pointed oat on,behalf of the defend- 
ant-appellant that this position had sub- 
sequently been re-tracted by Babu Bishu- 
aath Prasad Singh and his evidence was 
‘referred to in proofofthis position, Babu 
Bishunath Prasad Singh statedin his cross- 
examination (vide P. R. 47) that the 
application referred to above, namely Hx. 


48 had been filed. by his’ mukhtar and the . 
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request entered therein that his name 
should be entered in the Government paper 
along with that of Rajeshwari Debi had 
been made by him without his instructions. 
He deposed further that when he came to 
know of this application he got it amended 
to the effect that his name alone should be 
entered. Unfortunately this application is 
not on he record which if produced would 
have gonea great way to substantiate his 
statement. We have, however, 
record an order passed by the Commissioner 
of Lueknow Division in the appeal 
brought by Babu Bishunoath Prasad Singh, 
It is a document filed by the plaintiff him- 
self and is marked as Ex. 5 (vide P. R. 35 
of part 3,), The heading shows that it was 
an order passed In re Bishunath Prasad 
v. Rajeshwari Debt in a claim for muta- 
tion of names in respect of land situate 
in village Rajapur Pergana and 
It is admitted by the 
passed in 
connection with the mutation proceedings ~ 
relating to this grove. The order definitely 
shows the nature of those mutation proceed- 
ings. It shows that the entry was made ex- 
clusively in favour of Musammat Rajeshwari 
Debi and that Babu Bisnunath Prasad Singh 
was directed to go to the Oivil Oourts. Under 
these circumstances it is futile to urge that 
the mutation of names was eifected in 
favour of Musammat Rajeshwari Debi with 
the consent of Babu Bishuaath Prasad 
Singh. It is impossible for us to treat her 
as an ostensible owner with the consent of 
Babu Bishunath Prasad Singh. 

Section 41 of the Transfer of Property 
Act (IV of 1852) runs as follows:—“ Where, 


.with the consent, express or implied, of the 


persons interested in immoveable property, 
a person is the ostensible owner of such 
property and transfers the same for 
consideration, the transfer shall not be 
voidable on the ground that the transferor 
was not authorised to make it; provided that, 
the transferee, after taking reasonable care 
to ascertain that the transferor had power 
to make the transfer, has acted in good 
faith.” 

It would appear from the terms of the 
above section thatin order to apply s. 41 
to the facts of a particular case it must be 
shown: (1) that the person who transfers the 
property is the ostensible owner of such 


. property with theconsent express ger implied 


of the real owner; (2) that the transfer must 
have beeu made for consideration, and (3) 
thatthe transferee must have taken the trans- 
fer after taking reasonable care to ascertain, 


on the | 
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the title of the transferor and must have: 


acted in good faith, ` 


Applying these principles to the facts 
of the present case we find that the first 
element of ostensible ownership of the 
transferor of the plaintiff reapondent with 
the-consent, express or implied of Babu 
Bishunath Prased Singh,.who is thé real 
owner of the property has not been made 
out. Itis no doubt true that the transfer 
in favour of the plaintif- respondent by 
Musammat Rajeshwari Debi was a transfer 
for a consideration. We have, however, to 
seo whether the plaintifi-respondent took 
the transfer after taking reasonable care to 
ascertain the title of Musammat Rajeshwari 
ran and whether he had acted in good 
aith, i i l 


We are unable to hold that the plaintiff- 
respondent took all the reasonable care to 
ascertain the title of his transferor as would 


“be expected to satisfy the requirements 


of law. 


into tbe witness-box and gave evidence .on 
this point. His evidenee will be found 
printed on P. R. 28. In cross-examination 
he admitted that he did not makeany other 


enquiries except seeing the khewats and 


the order Ex. 4. The khewats no doubt 
showed that the name of Musammat Raj- 
eshwari Debi was entered in the papers as 
the proprietor of the grovein suit... Ex. 4 is 


however copy of the order of the Assistant ` 


Collector (lst Olass) Kheri passed during the 
course of mutation proceedings on the 23rd 
January, 1922. Itis printed on P. R. 32. 
The order itself mentions the claim put 
forward by Babu Bishunath Prasad Singh, 
The learned Assistant Oollector observes 
in his order in respect of his ‘claim that he 
could have none tothe grove either as an 
heir or one holding the possession of the 
grove. It would also appear from the same 
order that the will of Babu Bansi LalSingh 
had been produced by Babu Bishunath 
Prasad Singh in support of his title, His 
title as based upon the will was rejected on 
the ground that it did not comprise the 
grove in question. Two things are, there- 
fore, clear; firstly that the plaintiff was 
taking the transfer from a Hindu female, 
and secondly shé was no other than the 
daughtar-in-law of Babu Bansi- Lal Singh, 
who is admitted by every body to have been 
the owner ofthe grove. Even the plaintiff 
admitted this in his statement recorded in 
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_ ‘admits in his statement that after ‘the death 
: of Babu Bansi Lal Singh his widow Musam- 


_ she possesses only a life estate. 
The plaintiff respondent himself went. 


379 
The plaintiff also 


mat _ Anarkali Debi became-the owner 
and after her death her daughter-in-law 
Musammat Rajeshwari Debi became the 
owner. The plaintiff must be presumed 
under the circumstances to know that 
Musammat Rajeshwari Debi could have no 
title to the grove. A daughter in-law is 
not an heir to the property of her father- 
in-law under the Law of Mitakshara preva- 
lent in these provinces, We must, there 
fore, presume that the plaintiff had notice 
of the fact that he was taking the transfer 
from one who was no heir in Hindu Law. 
At least this much can safely be said that 


-when hé was going to take the transfer 


from a Hindu female he must be ‘expected 
to take good care to ascertain as 
to whether the female had title to the pro- 
perty. Itisa settled rule of Hindu Law 
that a female cannot succeed to any pro- 
perty except in the capacity of a widow ora 
daughter or a mother and in all such cases 
A trans- 
feree from a Hindu widow cannot, there- 
fore, be permitted to plead against the ` 
reversioner the bar of s.4l of Transfer of 
Property Act. . As an authority for this ` 
proposition we would refer to a recent 
case decided by their Lordships of Allah- 
abad High Oourt and reported in Shib Deo 
Misra v. Ram Prasad (5) Weare, therefore, 
of opinion that the plaintiff-respondent 
cannot beheld to have taken reasonable 
care to ascertain the title of his transferor. 


We might referin this connection to a 
yery pertinent case decided by their Lord- 


‘ships of the Allahabad High Oourt and — 


reported in Pateshri Partab Narain Singh 
v. Nageshar Pershad Pande (6). In this 
case a widow succeeded to the property 
of her husband and on her. death-a person 
alleging himself to be next reversioner 
took possession and he borrowed money 
on the security of the property and thereby 
paid the debts of the widow. The title of 


the alleged reversioner was subsequently 


challenged by another person who suc- 
ceeded in establishing his own title in 
preference tothe said alleged reversioner. 
The transferee from whom the alleged 
reversioner had borrowed money was 
also impleaded in the case and he pleaded 


(5) 87 Ind. Oas. 938; 22 A. L. J. 690 atp. 699; 46 A, 


637; A. I. R. 1925 All. 79 


(6) 10 Ind; Oas, 961; 8 A; L, J, 358, - ~ 
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‘sg, 41 of the Transfer of Property Act asa 
bar to the suit brought against him. 
The question was whether the transferee 
could be considered under the circum- 
stances protected by the provisions of s. 41, 
The judgment of the Court was delivered 
by Banerji, J, ,whoin his judgment observed 
as follows:— 


“The Gourt below was of opinion that 
the mortgage is binding on the appellant 
inasmuch as Rudra Narain Singh's name 
was entered in the Revenue papers after the 
death of Rup Kunwari, and he was the 
ostensible owner of the property. The 
learned Subordinate Judge apparently 
relies on the provisions of 8. 41 of the 
Transfer of Property Act, but he overlooks 
the proviso to that section, which is to 
the effect that a transferee from an 
ostensible owner can defeat the real owner 
only if after taking reasonable care to 
ascertain that the transferorhad power to 
make the transfer he acted in good 
faith. There is nothing in tbis case to 
show that the plaintiff made any enquiry 
whatever to ascertain the title of his 
mortgagor, Rudra Narain Singh. It is 
true, the name of Rudra Narain Singh was 
entered in the Revenue papers, but if 
enquiry had been made it would have 
appeared that at the time when mutation 
ofnames was applied for, objections were 
preferred on behalf of the Raja of Basti 
and that the nameof Rudra Narain Singh 
was entered simply because he was in 
possession. Futher enquiry as to Rodra 
Narain’s title would have led to the discovery 
of the fact that there was a will, by virtue 
of which the Raja of Basti was the owner 
ofthe property after the death of Rup- 
Kunwari. It cannot be said that the 
name of Rudra Narain Singh was entered 
as ostensibie owner with the consent of 
the real owner, the Raja of Basti. On the 
contrary, his name was entered in spite of 
opposition put forward bythe Raja. The 
present plaintiff isa person who has been 
lending money to the family for a long 
time, He residesin the same locality and 
was apparently acquainted with all the 
circumstances of the families concerned. 
He cannot, therefore, claim to bea bona 
fide transferee without notice so as to be in 
a position to defeat the title of the real 
owner.” 


_ This case was taken in appeal to the 
Privy Council and the judgment of their 
‘Lordships of the Privy Council will be 
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found tobe reported in Nageshar Prasad 


Pande v. Pateshri Partab Narain Singh (7). 


Their Lordships observed that the judg-. 


ment of the High Court was so satisfactory 
and sufficient that they did not wish to say 
anything further. 


We are, therefore, of opinion, that apply- 
ing the principle laid down in the above 
case tó the facts of the case before us the 
plaintiff-respondent is not entitled to the 
protection provided for under s. 41 of the 
Transfer of Property Act. 


Eighth point.—Was ‘the defendant No. 2 


_ entitled to any compensation in case the 


plaintiff be found entitled to a decree)? 


In face of our findingson the above issue 
it is not necessary that we should 
give any finding on this point. If 
we were, however, called upon to give 
our finding on this point we would agree 
withthe finding of the learned Subordi- 
nate Judge onissue No.9. His finding in 
respect of this matter is to the effect that 
the plaintiffs were held to be entitled to 
this propertyon payment of Rs. 1,500 to 
the defendants for compensation on ac- 
count of the costs of the house and of 
the servants’ quarters that were in the 


opinion. of the Subordinate Judge proved . 


to have been built by Sheo Bakhsh Rai 
with his own money. We are in entire 
agreement with this view of the learned 
Subordinate Judge and therefore, dismiss 
the cross- objections with costs, 


The result isthat we allow this appeal, 
set aside the decree passed by the learned 
Subordinate Judge and dismiss the suit of 
the plaintifi-respondent with costs in both 
the Oourts. ' 


A. Appeal allowed. 


(7) 84 Ind. Cas. 673; 20 O. W. N. 265; 3 L. W. 454: 
(1916) 1 M. W, N. 142 (P. 0.). 
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PATNA HIGH COURT. 
APPRAL FROM APPELLATE Decres No, 1065 

. oF 1927, 
July. Y, 1929. 
Present:—Mr. Justice Das and Mr. 
Justice James. 
DUKHU MANDAL AND OTAERS—— APPELLANTS 
i PETSUS 


8 GOPINATH BISWAS—Rzsponpent. 


Sonthal Pargannas Setilement Regulatiop (IIT of 
1872)-—Jurisdiction of Courts—Pendency of settlement 
proceedings, whether to be taken judicial notice of— 
Civil Procedure Code (Act V of 1908); s. L7—Suit by 


‘auction-purchaser to recover possession of properties 


purchased, competency of—Record of Rights—Collusive 
entry, effect of. 

Where anentry is made in the Record of Rights in 
the name of a person having no right to the proper- 
ty, as the result of a conspiracy to defend others, the 
Court can ignore it entirely. | 

Where a purchaser in execution of a decree fails to 


obtain possession of the properties purchased by him, 


he can institute a fresh -suit for recovery of posses- 
Sion of the same. Suchasuit isnot barred under 
s. 47, Civil Procedure Code,inasmuch as execution 
comes to an end with the sale and what happens after- 
wards cannot be said to take place in execution. 
Where an objection tothe jurisdiction of the Court 
is put forward onthe ground that at the date of the 
institution ofthe suit a settlement under the pro- 


tion of 1872, was pending, the defendants must 
establish that the settlement was actually pro- 
ceeding in respect of the disputed properties. 
It is not the duty. of the ‘Oourt to make an 
investigation of the facts for itself where the de- 


fendants have adduced no evidence on the point, . [p.. 


Appeal from a decree of the Dis- 


trict Judge, Sonthal Parganas, dated the 


24th Mareh, 1927. 
Messrs. Khurshed Husnain and A. H. 
Fakrud-din, for the Appellants. f 
Messrs. 9, M. Mullick and B. B, Ghose, for 
the Respondent. 


. SUDGMENT. 


Das, J.—Sometime in 1904, the present 
plaintiff instituted a suit against Sukurdi, 
the father of defendants Nos. i--8 in this 


litigation to enforce a mortgage executed. 


by Sukurdi in his favour in 1903. He ob- 
tained a decres and in due course took out 
execution and caused the mortgaged pro- 
perties to be sold, The sale took place on 
9th December, 1908, and the plaintiff him- 
self purchased some of the properties for 
Rs. 1,018. . He applied for possession and 
did obtain’ possession of some of the pro- 
perties but failed to obtain possession of 
the properties which are the subject-mat- 
ter of the present suit. On the 7th Decem- 
ber, 1920, he instituted a suit out of which 
this appeaf arises for possession of the dis- 
puted properties. The suit was resisted on 
various grounds. It was contended by the 
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defendants in the first instance that the 
disputed properties belonged not to Sukur- 
di but to-his wife, who was recorded in the 
‘Record of Rights as the owner of these 
properties. It was also contended that 
B. 47; Oivil Procedure Code, was a bar to 


the suit. It was lastly contended that the 


Court had no jurisdiction to pass a decree 
which it did in Suit No. 9 of 1904. 

So far as the first question is concerned, 
it has been held concurrently by the Courts 
below that the properties at no time be-. 
longed to the wife but that the entry was 
made in the Record of Rights as the result 
of a conspiracy between Sukurdi and his 
wife. In these circumstances the Courts 
“below were right in ignoring the entry in 
the Record of Rights. 

So far as the objection based on s. 47 of 
the Oode is concerned, the Court below 
found that it was not tenable, Itis obvious 
that execution came to an end with the 
sale and what took place afterwards could 
not be said to have taken place in execu- 
tion. It was, therefore, competent to the 


- plaintiff to institute the present suit. 
visions of the Sonthal Pargannas Settlement Regula- - P P 


The last- question, however, is of some 
difficulty; but the Oourt below has declin- 
ed to consider it on the short ground that 


"there was‘no evidence to justify it going 


into the question: The objection as to 
jurisdiction was put forward on the ground 
that at the date of the institution -of the 
Suit No, 9 of 1904, a settlement under the 


“ provisions of Regulation III of 1872 was 
actually proceeding and that, therefore, the 


Oivil Court had: no jurisdiction to entertain 
the suit. Now this objection was not taken 
in the Suit No. 9 of 1904. It was not taken 
in the trial- Court in this suit. It was 
taken for the first time before the learned 
District Judge.. Now, it is obvious that in 


‘order to succeed,~ the defendants have to 


establish .thaty a settlement was actually 


. proceeding in respect of the disputed pro- 


perties. As the learned District Judge 
points out there is no evidence whatever 
on this-point.- It is contended: by the learn- 
„ed Advocate appearing for the defendants- 
appellants that the case was grossly mis- 


‘managed in the Oourt of first instance and 


that it was open to the learned - District 
‘Judge to take judicial notice of the fact 
that settlement was actually in progress, I 
do not think that: it was the duty of the 
learned District Judge to make investiga- 


“tion of facts for himself, especially in favour 


of a- thoroughly unmeritorious case. As 
there was no evidence before him that a 
settlement was in progress, the learned 
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"District Judge was right in declining to 
consider the question. 
The appeal fails and must ba dismissed 
with costs. . 
' dame, J.—I agree, 
A. ‘Appeal dismissed. 
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PATNA HIGH COURT. - 
_ APPBAL FROM APPELLATE Decegns Nos, 1040 
l AND 1041 or 19295, i 
r February 48, 1929. 
Present: —Mr. Justice Das and Mr. Justice 


j azl Ali. 
Babu BHAGWANDUTT SINGH 
— APPELLANT 
m Versus 

Babu LACHMI NARAYAN SINGH 
. AND OTHERI—PLAINTIFSS AND HIRDEY 

NARAIN SINGH AND oranes—Deranpanrs3 
FIRST Party—Reseonpents, 


Rent sale—Money decree executed as rent decree— - 
No objection by co-sharer landlord in execution pro- - 


 ceedings—Estoppel—Silence, whether operates as 
estoppel—Fresh suit, whether barred—Civil Procedure 
Code (Act V of 1908), s. 47. 

. The defendants first party who were co-sharer 
landlords of the plaintiffs instituted a suit for 
arrears of rent and obtained a decree. Though the 
"decree - was, in fact, only a money-decree the 
defendants first party took proceedings in exccu- 
tion under the Bengal Tenancy Act as if the decree 
_was arent decree. The plaintiffs did not raist:hny 
`~ objection to the form of the execution proceédings 
and‘ the holding was sold and purchased by défend- 
-ants second party. The property was allotted to 
the plaintifis on partition and they sued to recover 
‚possession from the defendants alleging that the 
- purchase by defendants second party was benami for 
the defendants first party : 

© Held, (1) that the plaintiffs were not estopped 
from contending that the previous decree was only 
“a money decree, merely because they did not object 
. tothe form of the previous execution proceedings; 


(2) that the suit was not barred by s. 47, Civil Pro- 


cedure (ode. ; 
A silence cannot operate asan estoppel unless it 
is established that there wasa duty to speak. ` 


Appeal from a decision of the Subordinate 
Judge, Muzafferpore, dated the 9th April, 
1925, modifying that of the Munsif, Second 
Court, Sitamarhi, dated the 20th May, 
1924. : 


- Messrs. N. N. Sinha and B. P, Sinha, för 


the Appellant. | 

Messrs. N. C. Sinha, L, K. Jha and S.. 
" ' Dyal, for the Respondents. p 

A a JUDGMENT. ; 
'' Das, d.—In this case the plaintiffs sued 
‘toy recover ‘possession of. certain occupancy 


- BHAGWANDUTT SINGH V. LAGHMT NARAYAN SINGH’ 


ofthe plaintiffs, 


- first party against isri 
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holdings which admittedly at one time be# 
longed to one Isri Teli. The defendants 
first party who are the co-sharer landlords 
of the present plaintiffs instituted a suit 
against Isri Teli for recovery of arrears of 
rent and recovered a decreein due course 
and proceeded to execute that decree. 
The disputed lands were ultimately put 


-up for sale and were purchased by -the 


defendants second party. There were par- 
tition proceedings between the plaintiffs 
and the defendants first party and the dis- 
puted lands have been allotted to the takta 
The plaintiffs contend 
that the decree obtained by the defendants 
Teli. was only a 
money-decree and did not operate to convey 
the holding to the defendants second party, 
but only operated to convey the right, title 
and _ interest of the judgment-debtors in 
those lands.- The plaintiffs also contend 


_ that there is no custom of transferability . 


of occupancy holdings-in the village and 
they alleged that the purchase was really 
by the defendants first party in the benami 
name of the defendants second party.. In 
the circumstances they claim to recover 
possession of the disputed lands. The 
Qourts below have acceded to the claim and 


_ the defendants second party appeal to this 


Court. 

` A question was raised before us that the 
appeal has abated as oneof the plaintifis 
died and no substitution was made in his 
place. The question is a difficult one; 
but in the view which I take of this case, 
it is net necessary for-me to decide the 
point. I amof opinion that the appeal 
must fail on the merits. It is not dis- 
puted by the appellants that the decree 
obtained by the defendants first party 
against Isri Teli was a money-decree. 


‘That being so, the holding could not pass 


at the auction sale which subsequently took 
place. Butit is contended on behalf of the 
appellantsthat the proceedings for execution 


_ were taken under the Bengal Tenancy Act 


as if thedecree obtained by the defend- 
ants first party wasa rent decree, and as 
the present plaintiffs did not take objec- 
tion tothe form‘in which execution was 
taken out, they are now estopped from 
contending that the decree was a money- ` 
decree. In my opinion, it is impossible to 


“give effectto this contention. Execution 


was taken not by the present plaintiffs but 


- by- the defendants first party. The present 


plaintifis made zo representation whatever. 
It is true that they did not point out to 


‘the executing Oourt that the decree could 
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. not be'executed ‘as a rent decree ; 
ib is true that they took no stepa to indi- 
. este thatin their view the decree was a 
rent decree, It is contended that the 
purchasers, the defendants second’ party 
were misled by the silenca of the present 
plaintiffs. I am unable'to agree with this. 
-= contention. A silence ‘cannot operate as 
an estoppel unless itis established ‘that 
there was a duty to speak.’ I caf see no 
“reason whatever why the plaintiffs should 
- take part in the execution proceedings and 
bring tothe notice of the Oourt that the 
form adopted by that Court was wrong. 


The present plaintiffs were not’ embarras-. 


sed bythe decree which was passed in 
that ease and it was no part of their duty 
to take part in the execution proceedings. 
It was contended that the case lalis under 
s. 47 of the Code of Oivil Procedure and 
that section operates to bar the present 
suit. [am unable to agree with this con» 
tention. ` The test is whether it is possible 
to givea decree tothe plaintiffs without 
` disturbing the execution which has taken 
place, Itis obvious that the decree passed 
in this case does not touch the execution 
. proceedings. 

I am of opinion that the view taken by 
the Oourt below is right and this appeal 
fails and must be dismissed with: costs. 

The other appeal is not pressed and is 
dismissed but without costs. 

Let the records be sent down forthwith. . 

Fazl Ali, J,—I agree, 


A. Appeal dismissed. 


statement 


PATNA HIGH COURT. .. 
- Misounianzous: APPEALS Nos. 140 ro 143 
4 _- OF 1928, 
February 13, 1929. 
Present: —Mr. Justice Das and Mr. J ustice 
' Fazl Ali. ` 
“ KAILASH KINKAR NARAIN. SIN GH ~ 
_ AND OTBERS—APPELLANTS . 
VETSUS : . i 
 DASRATH SINGH AND OTHERS — 
i RESPONDENTS. ; 
‘Civil ‘Procedure Code (Act V of 1908), ss. 47, 151, 
0. XXI, r. 15, 0. XLIII, red (w)—Execution of- decree 
by legal representative of ` deeree-holder—Objection by 
judgment-debtor , that’ there are other legal repre- 
` sentatives— Executing Court, whether bound to in- 
` yestigate—J ll legal representatives, whether necessary 


_parties—Order of remand under inherent power, 
whether appealable. ` 


The legal representatives “of. a ‘deceased decree- 


` holder are in the position of joint ' decree-holders 


KAILASH KINKAR NARAIN SINGH Wi DASRATH SINGH. 
but alao , 
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and some of them alone cannot be :allowed toex- 


vcute the decree if it be established to the satisfac- 
tion of the Court that there are other persons also 


. who are entitled to execute the same decree. 


‘Consequently, where a decree: holder dies and 
certain persons, alleging that they are legal repre- 
sentatives of the deceased, apply for execution’ and 
the judgment-debtor contends ‘that the applicants 
are not thesole legal representatives of the decree- 
holder, the executing Court is bound to decide the 
question. 

An order of remand in the 
of the Oourtis not appealable. 


Miscellaneous appeals against an order of 


inherent jurisdiction 


‘the District Judge, “Gaya, dated the 2nd 


July, 1928. 

Messrs. Khurshed Husnain and Sarjoo 
Prasad, for the Appellants. 

Messrs. Manohar Lal and A.K. Mitra for 
the Respondents. 


JUDGMENT. | 


Das, J.—Ons Kamlapati Narain obtain- 
ed certain decrees for arrears of rent against 
the respondents. Kamlapati died and the 
appellants who addittedly are thesons of 
Kamlapati applied for execution of the 
decrees. The applications were resisted by 
the respondents on the ground that Kam- 
lapati left two other sons by another wife 
and that they were necessary parties to the 
execution proceedings. _The Court of first 
instance declined to enter upon this question 
and allowed execution to. proceed. The 
Appellate Court has come to the conclusion 
that it is necessary that the question raisad 
by the respondents should be decided and 
that Court has remanded these cases to the 
Court of first instanco. The applicants .for 
execution appeal to this Court. 

In my opinion, there isno doubt whatever 
that. the decision of the learned District 
Judge -is right and must be affirmed. 
Ordinarily all the decree-holders in a joint 
decree must join in anapplication for ex- 
ecution of the’ decree. : It is true that the 
decree was obtained only by Kamlapati;. 
but Kamlapati being dead his sons are in 
the position of joint decree-holders and 
they cannot be allowed to execute the decrees 
if it be established to the satisfaction of the 
Court that there are other persons also 
entitled to execute thesame decree. Upon 


` the general rule just enunciated an excep- 


tion has been engrafted and that exception 
is contained in .O. XXI, r.15 of the Code 
which provides as follows: 

“(1) Where a decree has been passed ‘eins 
ly in favour of more persons than one, any 
one or more of such persons may, unleas the 
decree imposes any condition to the con- 
Ba, apply for the execution’ of the whole 
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“decree for thé benefit of them all, or, where 
‘any of them bas died, for the benefit of the 


‘survivors and the legalrepresentatives of.. 


. the deceased. 
‘(2) Where the Court sees sufficient cause 
for allowing the decree to be executed on an 
_ application made under this. rule, it shall 
; make such order as.it deems necessary for 
protecting the interests of the persons who 
~ have not join ed in the application.” < 
Now, reading the rule and the exception 
together, ib is quite clear that either 
all the decree-helders must join.in the ap- 
; plication for execution of the decree, or 
“some of them may apply forthe execution 
_of the whole decree for the benefit of 
them all. Now, in this case the applicants 
for execution contend that they are ‘the 
only sons of Kamlapati and are entitled 
execute the decrees under ,the general 
rule, If this contention is made. good, 
then thereis no doubt that the respond- 
ents’ case must fail. On. the other hand, 
. itisto be noted that there is no applica- 
. tion’ before the Court under O., XXI, r. 
15, for the simple reason that those who are 
claiming to execute the .decrees do ‘not 
admit that Kamlapati left any other son 
. behind him, Now if they make good 
. their point, there is no doubt that they 
are entitled to execute the decrees under 


' the general rule; but, in my opinion, it is. 


obvious that the case raised by the res- 
pondents must be investigated. Mr. 
Khurshed Husnain contends before us that 
there is no provision of law under which 
. that: claim can be investigated and ‘he 
refers us to the decision in the case of 
Nazirul Hasan v. Abdul Wahab (1). All 
that that case laid down was that the ques- 
tion as to who are the legal represenia- 
. tives of a person cannot be decided in 
execution proceedings, O. XXI, r. 15 having 
no application to execution proceedings. 
>I do not dispute the proposition of law 
as laid down in that case, but there is 
sufficient power in the Oourt to investigate 
a question of this nature under a, 47, cl. (3) 
= of the Oode., It has been consistently held 
. that s. 47 ought to receive a very wide in- 
_ terpretation ; and it is obvious that the 

question raised by the respondents is not a 
. teshnical one but one of substance, for if it 


should be held afterwards that Kamlapati’ 
left other sons, they are ‘open to attack in. 
a proceeding for execution by them. I 


am, therefore, of opinion that the question 


- (1) 89 Ind. Oas. 811; A, 
y Pat, 228; 7 Pel, T. 27, 


MUNIGIPAL COMMISSIONER OF BARH V. JAGDISH PRASAD. 


I, R. 1925 Pat, 501; (1925) “a 
; < <- missioners’ of Qhapra (1); distinguished.: 
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has been correctly decided by the Court * 
below. Š 
Butin truth there is another answer to 


+ 


| the question. The applicants for execution 


claim to execute the decrees jand they 
claim that there. is no other person 
interested inthe decree. The respondents 
are entitled toshow that there are- other 
persong equally interested in the decrees. 
If the respondents make good their point, 
the application for execution .must be 


_yefused on the short ground that the proper 


parties are not before the Oourt; but, on 
the other hand, ifthe applicants. proceed ` 
under O. XXI, r. 15, then there is no 
difficulty at all in the case. But they 
cannot proceed under r. 15 unless they 
admit that there are other persons interested 
in the decrees. If an application is made 
under r. 15 then the Court, of course, will take 
steps to protect the interests of the absent 
decree-holders. This appeal as well as 
Appeals Nos, 141 and 142 fail and must be 
dismissed with costs. 

Miscellaneous Appeal No. 143 is not 
pressed as that appeal is directed against 
an order of remand in the inherent juris- 
diction of the Court. It is well-settled that 
an appeal does notlie from such an order of 
remand. 

Fazl Ali, J.—I agree. ; 

A. . Appeal dismissed. 


A 


PATNA HIGH COURT. 
Civit Revision No. 257 op 1928. 
January 17, 1929. 

Present :—Mr.Justice Fazl Ali. . 
MUNICIPAL COMMISSIONER or 
BARH—PETITIONER 
versus 


JAGDISH PRASAD—OpposiT# PARTY, 

Bihar and Orissa Municipal Act (VII of 1922), ss. 
95, 116, 117, 119—Assesement under 8. 95-—Objection 
not disposed of by Committee of three Councillors— 
Legality of assessment—Ss. 116, 117, applicability of— 
Right of assessee to.question validity of assessment in 
Civil Court. : 

.Sections 116 and. 117 of the Bihar and Orissa Munici- 
pal Act which provide that obj ections. to assessment 
should be disposed of by a Committee consisting of not 
less than three Municipal Commissiowers, are not 
restrictéd in their application to assessments under 
s. 89 or 6. 104, but apply also to assessments made 
under. s. 95 of the_Act. onl 

- Where án objection raised to avi.assessment is not 


- disposed: of in the manner provided under the Act, 
-the assessee is not debarred from. questioning the 


legality of the assessment ina suit for recovery of the 
assessment. Ss ee a onc, 
Manessir Dass v. Collector and -Municipal Com- 
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Civil revision against an order of the Small 
Oawse Court Judge, Barh, dated the 23rd 
April, 1928. ; 

Mr. Aditya Narain Lal, for the Petitioner. 

Mr. Kameshwar Dayal, for the Opposite 
Party. ; ms 
. SUDGMENT.—This application drises 
out of ‘a Smail Oause Court suit brought by 
the Municipality of Barh for the recqyery of 
Rs. 9 as Municipal tax said to be recover- 
able from the opposite party for the fourth 
quarter of 1925-1926 and the first three quar- 
ters of 1926-1927. The Small Cause Court 
before whom the suit was. brought dismiss- 
ed it on the ground that the payment of the 
tax could not be enforced against the 
petitioner because he had objected to the 


assessment and his objection had not been 


disposed of in the manner provided by 
the: Bihar and Orissa Municipal Act, 
Small Oause Oourt was of opinion that the 
objection preferred by the opposite party. 
was an objection under sg, 116, Municipal 
Act, and that it should have been disposed 
of by a Committee consisting of not less 
than three Municipal Commissioners as 


provided by s. 117 of the Act. This view: 


of the learned trial Oourt is attacked 
before me by the learned Advocate for the 
petitioner on the ground that the assess- 
mont made in this case was an assessment 


under s. 95 of the Act and will, therefora,: 


not be governed by the procedure laid 
down under s.-116 or s, 117 of the Act. 
“It is said that there is no express provision 
in the Act by which the provisions of 
ss. 116 and 117 have been made applicable 
to assessment made under s, 95 of the Act 
in the manner in which the provisions of 
those sections have been made applicable 
to the alterations or amendments made in 
the assessment list under s. 107 of the Act. 
I am afraid I cannot agres with the view 
put forward by the learned Advocate because 
there is nothing in the language of s. 116 
. which will restrict its application only 
to the assessments made under s. 89 or 
those made under 8. 104. Section 116 runs 
as follows:— 
` “Any person who is dissatisfied, with 
the amount assessed upon him or with the 
valuationeor assessment of any holding, or 
who disputes his occupation of any holding, 


or his liability to be assessed, may apply . 


to ‘the Oommisgioners to review the amount 
of assessment or valuation, or toexempt him 
from the assessment or tax.” 

The note on the margin of the Act 
shows that the Legislature. by enacting 
this section’ meant to provide the assessee 


MUNIGIPAL COMMISSIONER OF BARH:¥.: JAGDISH PRASAD. 
“with a remedy by way of an application 


‘ assessment, 


The. 
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for review, if he wasdissatisfied with the 
It is said that bəcause the 
section does not expressly say so it must 
bs inferred that it does not apply to an 
assessment made unders. 95 but at the 
samé time there is nothing to show that 
it. has been enacted only for the benefit 
of'a cértain class of assessees and not 
others. On ganeral principles also it cannot 
be held that an assesses, if he is dissatisfied 
With the assessment, has been left by the 
Legislature without any remedy for objecting 
to the assessment and to have his objec- 
tion decided. In my opinion, the view 
taken by the Small Oause Court Judge 
was quite correct dnd the objection pre- 
ferred by the opposite party should have 
been disposed of by a Committee consisting 
of not less than three Commissioners as 
had been provided ins. 117 of the Act. 
It is next contended before me that the as- 
sessmentmadeby the Municipality, however, 
wrong and illegal it may be: cannot be 
questioned iñ the Civil Court. The learned 
Advocate-has cited before me. in” this 
connexion: the case of Manessur Dass v. 
Collector and Municipal Commissionzrs of 
Chapra (1) in which it was held that a 
suit to set aside an order made on an 
appeal under s.: 33, Bengal Act 111 of 1864 
to the Municipal Commissioners against 
a rate assessment and to reduce the tax 
levied by them under that Act, on the 
ground: that they had tried the appealin 
an improper way, and had excsedéd their 
powers- and actéd contrary to the provisions 
of the Act, could not’ be maintained in 
the QOivil Oourts- and that the decision of 
the Commissioners in such an appeal was 
absolutely final. Apart from this decision 
the only provision in the Act which the 


‘learned Advocate has been able to cite 


before me in support of his proposition 
is s. 119) of the, Act whieh runs as 
follows: eg 
` “No objection shall be taken. to any as- 
sessment or valuation in any other manner 
than in this Act is provided.” 

Now, the facts of this case- are that an 
objection was preferred by the’ opposite 
party under the Act and the Municipality . 


‘failed to dispose of that objection in the 


manner provided under the Act. In these 
circumstances tha Municipality wanted to 
enforce its claim for the realization of the 


- tax which had been imposed on the opposite 


party without complying with the necessary 


“Gay 1 0.. 409. : 
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provisions of the: Act and the opposite 
“party in defending the suit -questioned 
the legality of the assessment. These 
- ‘being ‘the facts of the case it is clear 
. that the present caseis clearly distinguishable 
` from thë case'of Manessur Dass v. Collector 
‘and Municipal Commissioners of Chapra (1) 
` relied on by the learned Advocate. In these 
circumstances I hold thatthe suit brought 
by the petitioner was rightly dismissed ‘by 


the trial: Court and I would dismiss the. 


application with costs. — — 
a a | Revision dismissed, 





. PATNA HIGH COURT. 
OrrminaL Reviston No. 275 or 1929.- 
. June 24, 1929. . - 
‘Present: —Sir Courtney-Terrell, KT., 
Chief Justice and Mr. Justice 
; Rowland. . 
PIOHIT LAL MISSER—Acovussp— 
oo ae ` PATITIONER 
l versus 
EMPEROR—Oppositx Party. 
< Penal Code (Act XLV of 1860), s..186—Attachment 
under distress warrant—Property made over to surety 


—Second warrant to realise amountby sale of proper- 
ty attached andon failure to attach other properties 


. Surety denying suretyship—Attachment ‘of other-pro-, 


perties—Obstruction—O fence. 

The petitioner was assessed to income-tax and a 
distress warrant wasissued. The peon attached a 
bullock’ and left it in the custody of a surety. A 
second peon: was then deputed to realise the-amount 
under -warrant by sale of the bullock and failing that 


by attachment, and sale of other properties. “The: 


surety denied that he had received.charge of the 
- former bullock. The peon attached two more bullocks 


and the petitioner forcibly prevented their removal: . 


Held, that the peon was acting within the scope 
of ‘the directions given.to him in the second warrant 
in attaching the two bullocksand the petitioner.was 
guilty of an offence under s. 186, Penal (ode. . 

Criminal revision froman order of the 
First Glass, Magistrate, Monghyr, dated the 
15th February, 1929. l 

Messrs. S. P, Varma and G. Sahay, for the 
Petitioner. ee i 

The Government Advocate, for the Orown. 

Mb JUDGMENT. a 
. Rowland, J.--Thisis an application 
to set aside the conviction of the petitioner 
under s. 186, Indian Penal Code, and, sen- 


tence of fine of Rs. 100 imposed by a 


Second Olass. Magistrate and confirmed on. 


appeal by a First Glass Magistrate having 
appellate powers. — eee l 
The petitioner Pichit Lal Misser was as- 


gessed to pay income-tax for realisation of 


‘which with interest and costs a certificate ` 
“was issued and -a distress warrant sent. 


through peon Amir Singh. He attached 


one bullock of the petitioner which ‘he’ left. 


-- PIOHIT LAL Y. EMPEROR. 


the first instance. 
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in the custody of Chandra Kumar as surety: 
and reported to the certificate officer. ° A 
second peon named Moinuddin was then 
sent to.realise the amount under warrant by 
sale of the first bullock and failing that by ` 
attachment and sale of other properties. - 
Chandra Kumar, the surety, denied that he 
had received chargeof the former bullock 
or stood surety. The peon then attached 
two bullocks belonging to the petitioner 
and the petitioner forcibly prevented their 
removal. Theseare the facts found con- 
currently by the two Courts and we have to 


- consider the petitioner's application for re- 
` vision and also a rule which has been is- > 


sued upon him by this Court to show cause 
wey the sentence should not be enhanc- 
ed. 

The contention on his behalf is that on 
the terms of the order of the certificate 
officer to the peon the peon was not justifi- 
ed in attaching two bullocks of the petition- 
er until he had ‘sold the bullock formerly 
attached and. failed thereby to realize the 
amount of the warrant, It has been point- 
ed out that the bail.bond of Ohandra 


-Kumar (Ex. 2) contains an undertaking by 


the surety to be personally responsible for 
the entire demand should he fail to pro- 
duce the bullock and it has ‘been argued 
that the surety was the person against 
whom the peon should have proceeded in 
The order of the certifi- 
cate officer, however, was a peremptory . 
order to realize the demand by attachment — 
and sale of other properties if it was notre- - 
alized by saleof the attached cattle: AsI 

understand it the order to attach and sell 
other properties was tobe acted onif from 


any cause whatever the peon found it im- 


possible to realize the demand by sale of 
the attached cattle. I am of opinion, there- 


- fore, that the peon was acting within the 


directions given to him with the warrant - 
and that the petitioner had no justification 
in obstructing himin the performance of 
what was his public duty. Under the cir- 
cumstances there is no doubt that the con- 
viction under s. 186, Indian Penal Code, 
must be maintained and the petitioner may 
be considered fortunate in not having been 
convicted unders. 183, -Indian Penal Code, 
which provides a more serious punishment 


` for resistance to the taking property by the 


lawful authority of a public: servant, . 
Coming now to the question of sentence 


it has been argued before us that thé-sen-. ` 


tence should not be enhanced as the peti- 
tioner may be the victim of circumstances, 
It is possible that the bailor was not, as the 
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Magistrates may have thought, in collu- 
sior with the petitioner but had defrauded 
him. While this explanation of the course 
of events appears to be not entirely impossi- 
ble it does not seem very probable, nor 


does it appear to have been put forward. 


before either the trial Oourt or the lower 
Appellate Court. The possibility is, how- 
ever, a circumstance to which weghould 
have regard in considering the amount of 
sentence, We have considered whether a 
substantive sentence of imprisonment 
- should be imposed and have decided that 
it is unnecessary but that the sentence of 
fine should be certainly not less than equal 
to the amount of the distress warrant ex- 
ecution of which was resisted. The sen- 
tence of fine will, therefore, be enhanced to 
Rs. 150, the imprisonment in default to 


be as awarded by the lower Appellate | 


Court. 
Courtney~-Terrell, O, J.—I agree. 
A. i Order accordingly. 


-e anand 


PATNA SIGH COURT. 
CORIMINAL Revision No. 729 or 1927, 
December 7, 1927. 
Present:—-Mr. Justice Macpherson. 
JALGI URAON AND OTHERS—ACOOSED — 
PETITIONERS 
VETSUS 


EMPEROR—Opposit Parry, 

Penal Code (Act XLV of 1860), s. 879--Thefi— 
Removal of trees to establish or. create evidence of 
title—Defence of. bona fide claim of right—Criminal 
trial—Sentence-—-Leaders of body of men deliberately 
defying law—Deterrent sentence. 

‘The proprietor of a jungle, in whose name the 
jungle was recorded issued a proclamation forbid- 
ding villagers from cutting trees from the jungle. 
The satyats announced their intention of cutting and 
set up a right to do so and, on a concerted plan, 
started cutting operations on a large scale. 
found that they had no customary or any sort of 
right to cut the trees and that it was in pursuance 
of a concerted movement to establish or create evi- 
dence of right in view of approaching settlement 
operations that the cutting was done. The petitioners 
who were the leaders of the raiyats were charged 
with theft : ,’ 

Held, (1) that the. petitioners did not under the 
circumstances cut the trees in exercise of a bena 
fide claim of right, and were guilty of theft; fp. 888, 

1, 2 


(2) that they déserved a deterrent sentence as 
they were the leaders of a body of men who had 
deliberately defied the law. [2bid.] 


Criminal revision from an order of the De- 
paty Commissioner, Ranchi, dated the 26th 
“September, 1927. 9. a 


JAIGI URAON 9, RMPEROR... 
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‘Mr. S. K. Mazumdar, for the Petitioners. 

Mr. B. C. De, for the Orown. 
_SUDGMENT.—This rule has been 
Issued to consider the convictions and 
sentences of six Uraon residents of Aine 
in thana Lohardaga who have been con- 
victed under s. 379, Indian Penal Code of 
theft of a large number of sakhua trees 
from the rakhat jungle of the proprietor of 
the village being survey plot No. 379, and 
have each been sentenced to three months’ 
rigorous imprisonment and a fine of 
Rs. 50. 

The plot is shown in the Record of 
Rights finally published in 1910 as rakhat, 
or preserved jungle, of the proprietor. It 
has also been found that the landlord seven 
or eight years ago cut from it a large 
number of trees to repair one of his bhan- 
dars, but the measures taken in recent 
years to preserve the jungle were not 
effective and through carelessness or other- 
wise the villagers had been able to cut 
in thejungle stealthily without the con- 
sent of the owner. About a year ago the 
complainant Paikhas Toppo was appoint- 
ed forest-guard for this jungle and a pro- 
clamation was issued forbidding any more 
cutting from it. The raiyats announced 
their intention: of cutting and set up a 
right to do so. In December on a con- 
certed plan they started cutting operations 
on a large scale and the forest-guard was 
afraid to interfere. Among those who cut 
were the petitioners. As the local inspec- 
tion of the Magistrate disclosed, rather 
more then a thousand trees had recently 
been cut all round the sides, so that only 
the middle portion of the forest was left 
standing. The defence was that the vil- 
lagers have a customary right to cut the 
trees and it was contended that even if 
the entry in the Record of Rights is correct, 
the landlord has since 1910 waived whatever 
rights he possessed. The Courts below 
have, however, found that the petitioners 
have no customary or any ‘right to cat 
and did not cut the trees in the exercise 
ofa bona fide claim of righi. 

In support of the rule Mr. S. K. Mazumdar 
urges (1) that the petitioners cut the trees 
in exercisa of a bona fide claim of right, (2) 
that the identification of the petitioners 
was not suficient, and (3) that the sentences 
are excessive. 

As regards the first contention, on a 
eareful consideration of the submissions 
of learned Counsel and of the facts and 
circumstances of the case- as disclosed in 
the record I am of opinion that .the plea 
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is unfounded. The presumption of cor- 
rectness attaching to the entry “rakhat” 
in the Record of Rights has not been rebut- 
ted; on the contrary there was a reserved 
jungle in Aine in the hands of the tenure- 
holder long prior to the resumption of the 
village by the proprietor and so far from 
the idea of rakhat in Aine being novel the 
petitioners have been familiar all their 
lives with the fact that the rakhat in plot 
No. 379 was the private property of the land- 
lord from which they had no right to cut 
any trees and that to take without the 
landlord's consent would be theft. No 
doubt every aboriginal in the District has 
a traditional idea that he has a right to all 
jungle in his village, but an argument 


- founded on -this fact would prove too much 


* 


since a similar ides exists that he is entitl- 
ed to take the crops of any rice 
land which has been reclaimed by his an- 
cestors, no matterhow long it has been in 


the legal ownership of others, ' and indeed ` 


that he is entitled to the whole village or 
even to the “raj” of the District. The fact 


is that there co-exists now-a-days with these 


ideas in the mindof every aboriginal the 


knowledge that the ideas themselves are- 


merely obsolete tribal sentiments and that 
the present law is otherwise, so that 
inter alia the rakhat jungle is the private 
property ofthe landlord and the ancestral 
but long-lost bhuinhari or kerkor, is now 
the propertyof another. Then in the pre- 
sent instance the surreptitious cutting from 
the rakhat which may well. have proceeded 
since 1910, does not constitutea waiver by 
the landlord of hisrightof property or es- 
tablish an easement to cut. Unlike the 
tenure-holder the proprietor isan absentee 
and the raiyats who have destroyed the 


katawat jungle and were pressed for forest | 


produce, took advantage of his absence 
though they knew the pilfering to ba theft. 
The jungle would not lose its character’ of 
rakhat by reason of such cutting. Even 
in, the katawat jungle the customary right 
of the raiyatdoes not extend (except when 


reclaiming) beyond cutting for domestic. 


and agricultural purposes. The mala fides 
of the cutting under discussion is evident 
from the fact that itwas in wild excess of 
any reasonable requirements or of any 
customary right known, In fact it was in 
pursuance of a concerted movement to es- 
tablish aright or rather tocreate evidence 
ofa right to the only remaining jungle in 
the village in view of the approaching. re- 
visional settlement proceedings that the 
petitioners and other villagers. deliberately 
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defied the law. Accordingly the defence of 
a bona fide claim ofright has been righily 
negatived. Unquestionably the claim of 
right advanced by the petitioners was a 
mere pretence: they acted dishonestly, 
knowing perfectly well that they had no 
right to the trees. 

The second submission was feebly urged. 
In my judgment the evidence amply justi- 
fies the findings of the trial and Appellate, 
Courts in this regard. 

Learned Qounsel has urged very strongly 
that the sentences are excessive. But itis 
manifest that the circumstances of the 
particular case, no less than the circum- 
stances of the District, where in «recent ° 
years, owing to wasteful deforestation and 
consequent high prices of fuel and timber, 
offences of this class have been compara- 
tively frequent, warrant a deterrent senten- 
ce especially where a large body of men 
has deliberately set out to defy the law and 
the leaders have been proceeded against. 
The sentence of imprisonment, though 
severe, is accordingly not excessive. The 
fines imposed appear, however, to be out of 
proportion to the circumstances of the 
petitioners who moreover are all cousins of 
the first or second degree. Even if there 
is a substantial reduction of the fines, the 
sentences willstill be deterrent while the 
compensation to the owner of the trees will 
still be adequate, The sentence of fine is 


| accordingly reduced to Rs. 10 in each case, 


With this modification of sentence the rule 
is discharged. 


A. | Rule discharged. 


PATNA HIGH COURT. 
ORIMINAL Revision No. 347 or 1929; 
July 3, 1929, 

l Present:-~Mr. Justice Wort. 

HIRDAY NARAIN SINGH AND ANOTHER 
— PETITIONERS 

VETSUS : 
EMPBROR— OPPOSITE Party, 

Registration Act (XVI of 1908), ss. 78; 82—Penal 
Code’ (Act XLV of 1860), s. 471 —Order by Sub- 
Registrar for prosecution under s. 82, Registration 
Act and 8.471, Penal Code, validity of—District 
Registrar, jurisdiction of, to refer matter to Sub- 
Registrar—Practice—Stay of criminal case pending 
civil case ~Discretion of trial Court—Interference. 

An application was made -to a Registrar to 
register a document. The executant did not ‘appear 
and the Registrar refused to register it. The ap- 
pliednts filed a notice under s. 73 of the Regis- 
tration Act. The matter was referged by the 
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Registrar to the Sub-Regisirar.” The latter came to 


the comelusion that the document was-forged: and ' 


ordered the petitioners to be prosecuted under s. 82, 
Registration Act, and s. 471, Penal Code : 

Held, (1) that the order for prosecution under 
s. 82, Registration Act, was illegal inasmuch as the 
provisions of s. 74 of the Registration Act are 
mandatory and the District Registrar had no juris- 
diction to refer the mattar to the Sub-Registrar; 
889, col. 2.] 

Mata Dayal v. Queen-Eempress (1), followed. » 

(2) fhat the part ofthe order relating to prosecu- 
tion under s. 471, Penal Code, was, however, valid. 
[p. 890, col. 1.] 

There isno invariablerule as regards the staying 


.of criminal proceedings pending theissue in a civil 


suit. Thisis a matter for the discretion of the trial 
Court and ifthe trial Court has exercised a judicial 
discretion, the High Court will not imterfere in 
revision. [ibid] 

Chitrala Ramiah v. 
lowed. ` 

Phuleshra Kuer v. Emperor (2), referred to, . 

Oriminal revision against an order of the 
Sub-Divisional Officer, Motihari, dated the 
28th May, 1929. 

Messrs. S. Sinha and S. P. Varma, for the 
Petitioners. 

The Assistant Government Advocate, for 
the Orown. 


Nahikua Ramah (3), fol- 


JUDGMENT .—This rule was granted. 
with regard to an order made by the Sub- 
Divisional Officer dated 28th May, 1929, in- 


which the applicants befere me petitioned 
the Court to stay a criminal prosecution 
pending the 
The Sub-Divisional Officer declined to 
accede to the petition, and this Oourt was 
moved by Mr. Sinha on behalf of the 
applicants first, against the order which I 
have stated and also against the prosecu- 


- tion of the two petitioners under s. 82, 


Registration Act (XVI of 1808) for an 
offence under s. 471, Indian Penal Oode. 

It is necessary to state a few of the facts 
in order to appreciate the arguments 


‘which have been addressed to the Court in 


support and against the rule. The second 
petitioner is the servant of the first. An 
application. was made in the Motihari 
District for the registration of a mortgage- 
deed and it appears that the person execut- 
ing it did not appear before the Registrar. 
The Registrar, therefore, refused to regis- 
tet the document. As a result the peti- 
tioners filéd a notice under s, 73, Registra- 
tion Act. The matter was referred by the 
Registrar to the Sub-Registrar and it 
appears that without hearing evidence he 
came to the conclusion that the document 
or the signature was forged and ordered 


-the petitioners to be prosecuted under s. 82, 


Registration Act and s. 471,Indian Penal 
Oode. 5 | ‘ 
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hearing of a civil action.. 
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The first point taken by Mr. Sinha on 
behalf of the pétitioners is that having 
regard to the provisions of s. 74, Registra- 
tion Act, the prosecution at any rate for an 
offence under s. 82 was illegal and ought 
to be set aside; dnd’ for that purpose re- 
liance is placed on the decision in Mata 
Dayal v, Queen-Empress (1). It is unneces- 
sary to gointo this matter elaborately as 
the learned Assistant Government Advocate 
on behalf of the Crown does not resist 
Mr. Sinha's application in this regard. I 
concur with the view taken in the case just 
quoted which lays down that the provisions 
of s. 74, Registration Act, are mandatory and 
thatthe District Registrar had no jurisdiction 
to refer the matter to his Deputy the Sub- 
Registrar; and, secondly, that any pro- 
ceedings or order. made by the Sub-Regis- 
trar ordering the petitioners to be pro- 
secuted is illegal having regard to the 
plain termsofthe section. I have already 
said that I agree with the view expressed 
and, asthe point is not resisted by the 
learned Assistant Government Advocate 
I must order that so far asthe order re- 
lating to the prosecution under s. 82, Re- 
gistration Act, is concerned, it must be set 
aside. , 
There are different considerations ag 
regards the prosecution for an offence under 
s, 471, Indian Penal Code. Itis quite clear 
that s. 82, Registration Act, creates a sub- 
stantive offence and provides for the punish- 
ment thereof. But the offencs alleged to 
have been committed under s. 471. Indian 
Penal,Oode, has no relation tothe Regis- 
tration Act and is governed by principles: 
entirely different from those which relate 
to the prosecution under s. 82, Registration. 
Act. Sofaras the order for that pro- 
secution is concerned, the prosecution 
under s. 471 is governed by the provisions 
of the Oriminal Procedure Code. There 
is no written complaint in this case and 
it will be seen that the provisions of s, 195 
Criminal Procedure Oode do not govern 
an offence which has been committed be- 
fore the Registration Court. Section 195 
(as is well-known) provides that with 
regard to certain offences, amongst which 
is included an offence under s. 471, Indian 
Penal Code, there must ba a complaint in 


_ writing by the presiding Judge; but sub-s, 


(2) of that section expressly excludes the 
Court of a Registrar or Sub-Registrar under 
the Registration Act. And although I do 
not.in any way countenance as irregular 
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‘the order of the Registrar or Sub-Registrar, 
at the same time, even assuming that the 
order of the Registrar referring the matter 
for enquiry to the Sub-Registrar is irre- 
gular, that in no way afiécts the validity 
. of the order of prosecution under s. 471, 
Indian Penal Code. So far, therefore, at 
any rate, as that part of the order is’ con- 
cerned it must remain. 

The next question raised by Mr. Sinha 
is that which is dealt with in the order 
of 28th May, 1929, namely, that the pro- 
ceedings should be stayed pending the 
suit which the first petitioner has brought 
under the Registration Act to establish his 
right to have. this document registered 
under the Act. I am referred in this con- 
nexion to a decision of this Court in 
Phuleshra Kuer v. Emperor (2) in which 
case there was a prosecution under s. 82, 
Registration Act, and that prosecution was 
stayed pending the ‘civil proceedings. In 
my judgment this is a matter for the dis- 
cretion of the lower Court. The case to 
which I have referred has been consider- 
ed in the case of Chitrala Ramah v. 
Natu Kula Ramiah (3). The learned Judge 
in that case reviewed some of the authori- 
-ties, amongst others the one which I have 
just quoted, and, in my judgment, the 


reasoning which is given by .the learned. 


Judge in that case is sound and ought 
to be followed. The effect of the decision 
is that there is no invariable rule as regards 
the staying of criminal’ proceedings pend- 
ing the issue in a civil suit. It would 
seem to me to, be an extraordinary pro- 
position of law if there was such a rule. 
‘Jackson, J.,in delivering his judgment in 
that case states: 
“It must be assumed that in either Court 
(Criminal or Civil Oourt) justice will be 
done and which.Court precedes the other 
is merely a question of convenience. : Of 
‘course, in those cases arising out of a dis- 
puted title on which it is difficult to draw 
theline between bona fide claim and crimi- 
nal trespass, if the title is already the 
subject-matter of a civil suit before the 
institution of criminal proceedings, it may 
be advisable for the criminal to abide the 
civil trial "; and then he refers to the 
decision in Khobhart Rai v. Bhagwat Rai 
(4). In my judgment undoubtedly this is 


(2) 62 Ind. Cas. 185; 1 P.L. T. 697; 22 Or. L. J. 
489. aon 
(3) 104 Ind. Cas. 252; A. I. R. 1927 Mad. 778; 50 M. 


839; 26 L.-W. 113; 39 M. L. T. 14; 53 M. L.J. 265: 


(1927) M. W. N. 672; 28 Or. L. J. 812. 
(4) 41 Ind. Oas. 147; 1 P.L. W. 793; 18 Cr. L, J. 
Wee: oe a 
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a matter for the discretion of ‘the trial" 
Court and the trial Oourt has exercised — 
its discretion and in criminal revision this 
Oourt cannot interfere with the order, there 
being no suggestion that the Court in 
exercising its jurisdiction has acted-in the 
manner which is unjudicial. l 
The result is that the prosecution of 
the petitioners for the offence under g. 82, 
Registration Act, will be set aside, otherwise 


the Rule must be discharged. z 
A; Order accordingly. 


PATNA HIGH COURT: A 
MisceLLanzous O1vin ArreaL No. 174 oF 1927. 
May 11, 1928, © ; 

Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. ` © 

. GANGA SINGH—Jupament-DEBror— 
APPELLANT 
versus 


SHEO PRASAD— RESPONDENT. 

Limitation Act (IX of 1908), .s. 15, Seh. I, Art. 182 
—~Application for execution—Order giving time to 
judgment-debtor for payment, whether amounts to stay 
of execution—Decree-holder, whether entitled to de- 
duction of such time—Application for transfer of 
decree—Step-in-aid. 

An application for execution “was madein the 
year 1923, and on 21st September, 1923, the judgment- 
debtor paid Rs. 50in part payment and prayed for.a 
week's time for payment of a sum of,Rs. 200 and the 
balance in the month of‘ October following. The 
Court granted time to the judgment-debtor to pay 
the money upto 29th September, 1923. No payment 
was, however, made on thia date and the execution. 
case was dismissed on 8rd October, 1923. The dec- 
ree-holder applied for transfer of the decree on the 
24th September, 1926, and applied for execution on 
the 7th December, 1926: 

Held, (1) that the order granting time to the 
judgment-debtor amounted, under the circumstances 
of the case, to an order staying execution and the . 
decree-holder -was entitled toa deduction of the time 
which intervened between the 21st and 29th Septem- 
ber, in caleulating the period of imitation; 

(2) that theapplication for transfer made on the 
24th September, 1926, was a step-in-aid of execution 
and the application for execution filed onthe 7th 
December, was not barred. 

Every order for adjournment of an execution, case 
is not an order staying execution and each case has to 
be decided on a consideration of the question whe- 
ther the order hasthe effect of staying | execution. - 


` Sahodra v. Bhagwan’ Das (1), followed. |, 


Miscellaneous appeal from an order of the 
Sub-Judge, Muzaffarpur, dated the . 20th 
June, 1927, reversing that of the Munsif, 
Hajipur,dated the 24th January, 1927. 

Messrs. Khurshaid Husnain and Alt 
Khan, for the Appellant. 

Mr. B. P. Varma, for the Respondent, 
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PEN JUDGMENT. 
Kulwant Sahay, J.—The question 


for consideration in the present appeal is. 


whether the application for execution 
filed on 7th December, 1926, was barred 
by limitation. A previous application for 


execution was made inthe year 1923, and . 


on 2lst September, 1923, the judgment- 
debtor paid Rs. 50in part paymen® and 


prayed fora week's time for payment of a 


sum of Rs. 200 and the balance in the 
month of October following. The Court 
granted time to the judgment-debtor to pay 
the money up to the 29th of September, 1923. 
No payment was, however, made on this 
date and the execution case was dismissed 
on 3rd of October, 1923. The learned Munsif 
held that time began to run from the 2ist 
of September, 1923, which was the date on 
which a step-in-aid of execution was taken 
on behalf of the decree-holder when the 
petition of payment was signed and certi- 
fied by him. On appeal the learned 
Subordinate Judge has -held that time 
began to run from the 29th of September, 
1923, 2. e., on the expiry of the time granted 
to the judgment-debtor to pay a portion of 
the decree. 


It appears that on the 24th of September, - 


1926, an application was made.to the Court 
of Munsif of Muzaffarpur for tranafer of the 
decree tothe Oourt of the Munsif | at 
Hajipur and the decree was transferred 
and the present application was filed in 
the Court of the Munsif at Hajipur on 
the 7th of December, 1926. The learned 
Subordinate Judge was of opinion that the 
application for transfer filed on the 24th of 
September, 1926 was a step-in-aid of execu- 
tion and it was taken within three years from 
the 29thof September,1923, and that, there- 


fore, the present application was not barred 
by limitation. 


The question depends upon the terms of 


s. 15, Limitation Act, which prescribes that 
in computing the period of limitation pre- 
scribed for any suitor application fer the 
execution of a decres, the institution or 
execution of which has been stayed by in- 
junction or order the time of the conti- 


nuance of the injunction or order, the day ` 


on which ib was issued or made, and the 
day on which it was withdrawn shall be 
excluded, The question isawhether in the 
present case the execution of the decree 
was stayed by order of the Oourt. It is 
true that every order for adjournment of 
an execution case ia not an order staying 
execution and each case has to be decided 
on a consideration of the question whether 
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the order has the effect of ataying execu- 
tion. - Inthe present case the judgment- 
debtor paid a sum of Rs,-50on the 21st of 
September, 1923, and asked for time to pay 
the balance and the Court granted him time 
up to the 19th of September, 1923. Therefore, 
from 21st September up to 29th Sep- 
tember, 1923, the decree-holder could notitake 
any step towards the execution of the 
deeree, He was by theorder granting time 
prevented from taking any further step and 
the order of the 2lst September must, under 
the circumstances of the present case, be 
considered to bean order of -stay of execu- 
tion. 

In Sahodra v. Bhagwan Das (1) 
it was held that where on the request of 
the parties execution of a decree was 
stayed and the judgment-debtor was allow- 
eda -certain period to pay the decretal 
amount, a subsequent application for 
transfer of execution made within three 
years from the date of the expiry of the 
period allowed to the judgment-debtor was 
within time; and reference was made to 
the provisions of s. 15, Limitation Act. It 
has been contended on behali of the appel- 
lant, that the order of 2lst September, 
1923, was an order in furtherance and not in 
stay of the execution. This contention is 
obviously not- sound. The decree-holder 
was pre-ented from taking any step during 
the period the order was in force and 
if cannot be said that the order was in 
iurtherance of the execution, 

Inmy opinion, the view taken by the 
learned Subordinate Judge is correct and 
the appeal should be dismissed with costs. _ 

Macpherson, J.~—I agree, It must 
be held in this particular case that the 
execution was in effect stayed for a week by 
order of the Court. 


A. ' Appeal dismissed, 
(1) 94 Ind, Oas, 482; A. I. R. 1926 All. 473. 


PATNA HIGH COURT. 
Orvi. Revision No. 573 or 1928. 
June 24, 1929. 
Present :—Justice Sir Jwala Prasad. Kr. 
Nawabzada Syed MOINUDDEEN MIRZA 
—DEOREE HoLDER--PETITIONER 
; versus 
MOHAMAD AMIN AND OTHERS 
—Jupement-Desrous-——Orrostia Parry, 


Civil Procedure Code (Act V of 1908, O. XXI, rr. 
2a, 90-—Notice under r. 22 not served—Ezecution sale, 
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af without jurisdiction—~Application for setting aside 
sale filed out of time—Fraud, whether need be prov- 
a . 


ed. 

Where theréis only an irregularity in the service 
of notice under O. KAL, r. 22, Givil Procedure Code, 
a saleheld in execution is voidableand is required 
to.be set aside by the Court before it is rendered in- 
effective and inoperative. But where notice under 
the said -rule has not been issued or served, the sale 
is void ab initio, inasmuch as such notice is requisite 
as the very foundation of the jurisdiction of the Court 
executing the decree. [p. 893, cols. 1 & 2.] 

Where a judgment-debtor applies for setting aside 
the sale after the prescribed time, in the former case 
it is necessary to prove fraud as having caused 
ignorance of the execution to the judgment-debtor 
in erder that he might takeadvantage of the provi- 
sions of s., 18 of the Limitation Act. 
the judgment-debtor need not prove fraud at all, 
inasmuch as thesaleis null and void as having been 
held without jurisdiction. [p.1893, col. 2.] 
` Gurdas Biswas v. Thakamani Dasi (1), Babu Das 
Narayan Singh v Muhammad Yusuf (2), Raghunath 
Das v. Sunder Das Khetri (3) and Malkarjan v. Nar- 
hari (4), referred to. | 2 

Application against-an order of the Sub- 
ordinate Judge, Purnia,dated the 3rd Sep- 
tember, 1928. ee E 

FAOTS.—This civil revision arose out of 
proceedings to set aside an auction sale 
under O., XXI, r. 99 of the Civil Procedure 


Gode. 
The sale took place on the lith of April, 
1924, in execution of a rent decree, and the 
decree-holder gave his bid and purchased 
the property. The property consisted of 45 
acres ll decimals of land, and the sum due 
‘under the decree for which the sale took 
place amounted to Rs. 132-7, and the pro- 
perty was knocked down for Rs. 135. - 
Tha application to set aside the sale was 
made on the ‘26th August, 1926, after over 
two years from the date of the sale, al- 
leging that the judgment-debter had no 
knowledge of the execution proceedings or 
of the sale and that he came to know of 
the sale on the 30th July, 1926, when the 
decree-holder obtained delivery of posses- 
sion of the land. He stated the value of 
the property to be Rs. 2,000. The grounds 


upon which the judgment-debtor sought - 


to set aside the sale were that the execu- 
` tion of the decree and the consequent sale 
of the property were without jurisdiction, 
inasmuch ‘asno notice under O. XXI, r. 


22 was served, that there was fraudulent ' 


suppression of.the sale processes and sub- 
stantial injury was caused to the applic- 
ant by reason of the price fetched being 
very low, 
~ The Munsif before whom the application 
for setting aside the sale was filed, found 
all these points against the judgment- 
debtor and 


aside the sale, 
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In the latter case . 


dismissed his application to: .set 
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On appeal the learned Subordinate Judge: 
found that the service of notice undèr O. 
XXI, r. 22 was not proved, and that there 
was material irregularity in- publishing 
and conducting the sale and thatthe price . 
fetched at the sale was very low, the : 
property worth Rs. 1,000 having been sold © 
for Rs, 135 only. On these findings he set 
aside fhe sale. 

Messrs. A. H. Fakhruddin and Syed’ Ali 
Khan, for the Petitioner. 

Messrs. Mohammad Hasan Jan and A. A. 
Syed Ali, for the Opposite Party. 


JUDGMENT.—(His Lordship stated 
the facts and continued). Ths decree-holder 
purchaser has come up to this Court in revi- 
sion, and contends that the order of the 
Subordinate Judge setting aside thesale 
was without jurisdiction, inasmuch as the 
application to set aside the sale under O. 
XXI, 1. 80 was filed beyond ,time, and thè 
learned Subordinate Judge did not hold 
that thejudgment-debtor. was kept out of 
the knowledgeof the execution proceed- 
ings by reason of fraud having been com- 
mitted by the decres-holder. In support 
of this contention the learned Advocate 
on behalf of the decree-holder purchaser 
relies on the finding of the Munsif that no 
fraud was established in the case and that 
the judgment-debtor was not entitled to 
protection of s. 18 of the Limitation 

ct. 

Mr. Hasan Jan on behalf of the opposite 
party saya that the finding of the Court 
below tothe effectthat service of notice 
has not been proved is sufficient to hold 
that the executing Court had no jurisdic- 
tion to proceed with the execution and sale 
and consequently the sale must be set aside 
as being without jurisdiction. Both par- 
ties admit that the findings of fact arrived 
at by the Oourt below are not open to chal- 
lenge in revision. , 


The only question, therefore, for consider- 
ation is whether the finding of the Court 
below that service of notice under O. XXI, 
r. 22 has not been proved is snfficient to 
hold that the sale was without jurisdiction. 
Now, if seems to have been settled by 
authorities that notice under O.°X XI, r. 22 
is essential for starting an execution of a 
decree. That rule says : 

“ (1) Where an application for execution 
is made— 7 

(a) more than one year after fhe date of" 
the decree, or : 

(b) against the legal representative of a 
party to the decree, aa 
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the Court- executing the decree ‘shall 
e . issue a notice to the person against 


,¢ 


` whom execution is applied for re- 


’ quiring. him to zshow cause, on a 


date to be fixed, why’ the decree: 
should not be executed against. 
i | nath Das v. Sunder Das Khetri (3) read with 


+ him,” 
Rule 23 says : 
“D 
rule does not appear or does not 
show cause to the satisfaction of the 
Court why the decree should not 
be executed, the Court shall order 
the decree to be executed.” 
Therefore, the Court has no jurisdiction 


_, to order execution of a decree unless and 


until notice under O. KAT, r.. 22 has been 
“ issued and served, and the reason for this 
stringent rule appears to be, as stated in 
the preamble of the rule,. the lapse of time 
and when the execution: is sought to be 


not. against the judgment-debtor named in 


. the décree but against his legal represen- 


tative. By notice under O. XXI,r. 22 the, 


decree is confirmed in a manner so as tó 
enable the Oourt to execute it. In this 
sense it has been said that want of ‘issue 
and service of notice under the aforesaid 
rule goes to the root of jurisdiction of, the 


Court executing thedecree. All the cases: 


on the point, notably those of: their Lord- 


ships of the Judicial Committee, have been 


referred to in the caseofGurdas Biswas v. 
Thakamani Dasi (1) as wellas in the case 
of Babu Das-Narayan Singh v. Muhammad 


Yusuf (2). As pointed out in the last cited . 


case, a mere irregularity in the service of 
notice will not render the execution pro- 
ceedings or the sale held thereunder null 
‘and yoid and that in order to affect the 
‘jurisdiction of the Court to execute the 
. decree: it must. be shown -that the notice 
- under the aforesaid rule was either not 
issued or not served, An irregularity in 


_ the service of notice under O, XXI, r. 22 as. 


well as an irregularity in the preparation 
‘cand service ofattachment and sale ‘procla- 
mation might amount to material irregu- 
larity in publishing and conducting the 
-sale,- But that in itself would not nullify 
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execution- proceedings : but wherè notice 
under O. XXI, r. 22 has not been issued or 
served, the sale becomesnull and void, and 


. 1t is not required to be set aside. This is the 


distinction, drawn by their Lordships of the 
Judicial Committee inthe caseof Raghu- 


the case of Malkarjun v. Narhari (4). In 
the one case it is said that the sale is void- 
able, and is required to be set aside by the 
Court before it is rendered ineffective and 
inoperative. Inthe other case the sale is 
void ab initio, inasmuch as the notice, which 
is requisite as the very foundation of the 


' Jurisdiction ofthe Court executing the dec- 


ree, has notat all been issuéd or served. 
In the former case, it is necessary to prove 
fraud as having’ caused ignorance ‘of the- 
execution to the judgment-debtor in order 
that he might take advantage ofthe pro- 
visions of s.18o0fthe Limitation Act. In 
the latter case the judgment-debtor need 
not prove fraud at all, inasmuch as the sale 
‘is null and void and ás having been held 
without jurisdiction. Inthe case of Gur- 


das Biswas v. Thakamani Dasi (1) referred 


to above, this distinction was’ clearly 
brought out. There the subordinate Court ` 
had held that the applicant’ to have.the sale 


, set aside failed toprove that he was kept 


out of the knowledge of the execution by 
reason of. fraud perpetuated by the deeree- 
holder, but the judgment-debtor was able 
to prove thatno notice under O, XXI, r. 22 
was served upon him. It was in these cir- 
cumstances held that the sale was null and 
‘void in ‘spite of his failure to prove that 
he was kept out ofthe knowledge of. the 
execution proceedings by reason of the 


“fraud practised by the decree-holder. To 


| the contention urged on the ground of 
limitation by reason of no fraud having 
been established their Lordships observed 
“that no doubt would be so, where, as in 
_Malkarjun's case (4), there ‘is ‘a sale valid 
until set-aside.” It was accordingly held 
in that case: ‘But if the sale is a reality 
at all, it is a reality defeasible only in 
the way pointed out by law; and it seems 
to their Lordships that the case must fall. 


either within s, 311 of the Code or within 


the sale. „Lt will bè necessary for one who 
attacks’ the sale and seéks to have it set 
‘aside to show that there was material in- 
. jury or loss caused to the judgment-debtor | : f 
. by reason of such an irregularity in the ; (8) 24 Ind. Oas. 304; 42 O. 72; 27 M. L.J. 150: 18 
ae eas UH * O: WUN. 1058; 16 Bom. L. R. 814; 13 A, U.J 154.’ 41 
: ae anf Aa L A. 251; 1L: W. 587; 16 M. L. T. 353; 200 I. J 
al Ind. Cas. 476; 25 O. W, N. 972 


| < i 72, 2 + 555; (1914) M. W. N. 147 (P.O). | od 
(2) 61 Ind. Cas. 823; 6 P. L. J.319; (1921) Pat. 181; __(4) 27 I. A, 216; 25 B. 337; 10 M. L.J. -368:5 ©. w 
BÙ. P, L. Ra (Pat) 33; 2 P, LoT, 40107 O N. 10; 2 Bom,.L. R. 927; 7 Sar. P. O. J. 733 @. 0) ` 


gan, 5 
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“Art. 12 (a) of the Limitation Act of 1877, 
or within both; any way, there’ exists a 
bar by one year’s delay.’ And as stated 
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above, the Judicial Committee in the case 
of Raghunath Das v. Sunder Das Khetri (3) 
in distinguishing the case of Malkarjun 
v. Narhari (4) -observed: ‘There being 
jurisdiction to sell, and the purchasers 
having no notice of any irregularity, the 
sale held good unless or ‘until it were set 
aside by appropriate proceedings for the 
purpose, But those considerations cannot 
apply where the proceedings are without 

jurisdiction and the sale is a‘ nullity.” 
After this observation the sale was, set 
aside. 

This being the law on the subject, the 
question is whether the finding of the 
Court belew in the present case as regards 
notice under O. XXI, r, 22 is a sufficient 
finding in order to hold that the execution of 
the decree and the consequent sale were 
without jurisdiction and can be set aside 
without any finding that the judgment- 
debtor was kept out of the knowledge of 
the execution and the sale by reason of 
fraud practised upon him by the decree- 
holder. In the present.case the Court 


records its finding in the following 
words:— 
“Witness No. 1 for the opposite party 


was examined to prove the notice 
under O. XXI, r. 22. He is the 
Court peon and does not know the 
applicant. He also does not know 
the identifier Tuna Khan who was 
pointed out to him during his 
examination. But neither the iden- 
tifier Tuna Khan nor the attest- 
ing witness Mohammad Amin and 
Wahid Ali have been examined 
to prove the service of notice, 
The peon says in his cross-exami» 
nation that he has no independ- 
ent recollection about the service 
of notice. Hence the service of 
this potice has not been suffici- 
ently proved and if the service of 


notice is not proved then in view - 


of the established law the Court 
has no jurisdiction to proceed with 
the execution and the sale held 
in pursuation of the same is void 
for want of jurisdiction. Hence 
this very fact is sufficient to entitle 
the appellant to succeed in -this 
case, 

Now, the Court has held that il notice 
was not sufficiently proved, because the 
identifier and the attesting witness in the 
service return ofthe peon were not examin- 
ed and the peon was not corroborated 
by their testimony, he having no personal 


t 
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The order of the Court as fo 
the notice-under O. XXI, r. 22 is as fol- 
lows: “Return submitted and served.” 
The report of the peon was that the judg- 
ment-debtor refused to takethe notice and 
it was, therefore, affixed onthe outer door 
of his’ house, Upon the evidence in the 
case the lower Appellate Court has held 
that the notice under O. XXI, r. 22 was 
not served, It is not necessary to pursue 
the matter any further, for the parties have 
settled their dispute. 

By consent it 1s ordered that the judg- 
ment-debtors will pay Rs, 400 to the decree-" 
holder purchaser on or before the 21st of 
July, 1929, in respect of the amount due 
under the decree, the costs of execution, 
the arrears of rent up to the year 1336 
and damages. Upon such payment being 
made the sale will stand set aside. If the 
said amount is not paid or is not deposited 
inthe Oourt of the Munsif of Kishunganj 
on or before the aforesaid date, the sale 
will stand coufirmed. Hach party will 
bear its own costs in the litigation. 


A. Order accordingly. 


‘PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Deores No. 705 
oF 1925. 

May 22, 1928. 

Present :—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 

- HARLAL OHAUBEY AND OTHERS 
—DEFENDANTS—APPELEANTS | 


VETSUS 
RAMESHWAR NARAYAN SINGH 
PLAINTIFE— RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 47, 
208, 214—Rent sale—Sale of portion of holding, valid- 
ity of-—Suit te declare such sale void, maintainability 
of. 

A. Court has no tied ation to sell under s. 208 
of the Chota Nagpur Tenancy Act anything less 
than the entire holding on which the arrear of rent’ 
has accrued. [p. 896, col. 2.] 

A sale of anything short of the entire holding’ is 
not merely irregular but without jurisdiction and a 
civil suit for declaration that such a sale is void 
is not barred by the provisions of s.214 of the said 
Act. [ibid. ` 

Ramyad Singh v. Chhedia Barhi (1), approved. 

ae Nath Mandal v. Jagannath Mandal (2), refer- 
red. to 

Appeal from a decree ofthe Ad di- 
tional Sub-Judge, Hazarjbagh, dated the 
17th February, 1925, confirming that ofthe 


Munsif, Hazaribagh, dated the 6th June, 


1924, 


Mr. B., C. De, forthe Appellants. 
Mr. S. N. Bose, for the Respondent, 
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$ 
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Macpherson, Je—This appeal is pre- 
ferred by the auction-purchasers of two 
holdings in village Meru at a sale held 
under the provisions of s. 208, Chota 
Nagpur Tenancy Act, 1908, ab the instance 
of the thikadar of the village, against 


- the declaration granted by the Courts below | 
_tothe proprietor of the village that the 


salės are without jurisdiction and void. 
The thikadar, respondent No. 4, in a collec- 
tive suit obtained decrees for rent against 
respondents Nos, 2 and3 and put their 
holdings to sale. As appears from an order 
onan application of the decree-holder for per- 
mission to bid ‘at the sales and from the 
terms ofthe sale certificates, the Revenue 


Court in which the proceedings took place: 


ordered the sale of and soldthe khatas stand- 
ing in.the names of the judgment- 
debtors “except. the house and gharbari.”’ 


“The proprietor has, therefore, sued in the 


Civil Court for a declaration that the 
sales were illegal and without jurisdiction 
and that the purchasers (the present 
defendants) have acquired no title to the 
land sold. -Both the Courts below, relying 
upon the decision in Ramyad .Singh v. 


. Chhedia Barhi (1) held that the sales, being 


in each case ofa part of a holding,. were 
without jurisdiction, and that accordingly 
s. 214, Obota Nagpur Tenancy Act does 
not prohibit the Civil Oourt from 


-entertaining a suit to setaside or modify - 


the effect of the sales and they granted 
the declaration sought. When this appeal 


of the auction-purchasers came up before. 


a learned Judge of this Court, sitting 
singly, he referred it to a Division Bench 
on account of the importance ofthe matter 
and: because the case relied upon 
‘was decided ex parte and no authorities 
were quoted in support ofthe proposi- 
tion. 

On behalf of the plaintiff-respondent, it 
is admitted at once that the declaration 
accorded to him is too wide and that all 
that he is entitled to isa declaration that 
the sales are not ‘binding upon him. As 
the, Chota Nagpur Tenancy Act signi- 


“ficantly contains no provision correspond- 


ing tos. 88, Bengal Tenancy Act, relating 
to sub-division of a tenancy, such a declara- 
tion cannot be said to be useless, But 


Mr. B.O. Deon behalf of the appellants. 


contends further that the suit is barred 


v Ld 


1 


(1). 71 Ind. Cas. 845; “A. I. R. 1923 Pat. 64; 1 Pat. 


790;.4 P. L. T, 439, 
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under s. 214, Chota Nagpur #Tenancy Act’ 
. “ No suit or application shall be entertain- 
edin any Oourt to set aside, or to modify 
the effect of, any salemade under this Ohapiter 
gave under s. 212 or s. 213 or on the ground 
of fraud or want of jurisdiction.” since 
admittedly the only circumstances in 
which the suit would be entertainable are 
that the sales were held without jurisdic- 
tion, and there was, he contends, no want 
of jurisdiction in the Court which ordered 
and held the sales. 


The first-and important branch of the 
argument of the learned Advocate is that 
if the Revenue Oourt sells the portion of 
the holding under s. 208 it does not act 


“without jurisdiction since it is not prohi- 


bited by law from holding such. a sale. 
The decision of this Oourt in Ramyad Singh 
v. Chhedia Barhi (1) is against that view. 
There are indeed some differences bet- 
ween that case and the present litigation, 
There the question was gone into at the 
trial of the suit, whether the ghars and 
ghartaris were . part of the holdings and it 
was decided that they were, whereas there 
was apparently no such decision in the 
present instance. Then in that case tha 
plaintif was not only the landlord bat 
also the auction-purchaser and it was. as 
aggrieved auction.purchaser that he 
instituted the civil suit on the ground that 
he had been accorded permission to bid at 
the sales with the reservation, of which 
(as was found) he had no knowledge, that 


» 


he should not be allowed to bid for the | 


ghars and gharbaris of the- judgment- 
debtors. In the present case the plaintiff 
is the superior landlord who is nota party 
to the gale, and the auction-purchasers 


| are third persons who so far from attacking 


the sale are the contesting defendants who 
seek to uphold it. Then the plaintiffs in 
that litigation could as 
have applied under s. 213 to set aside the 
gale, In the present case the plaintiff 
had no such remedy, the faint suggestion 
that the thekadar represented the whole 
Jandlord interest is manifestly unsound. 
These differences are, however, superficial 


and do not affect the question whether there. 


is jurisdiction in’ a Court which sells a 
portion of the holding. The learned 
Vakil is, therefore, under the necessity of 
arguing that the case cited was wrongly 


` decided. 


In my. judgment a Oourt has no juris- 
diction to.sell a portion of ‘the holding 


j 
ae 


decree-holder . 


- 
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under s. 208, Chota Nagpur Tenancy Act. 
‘Section 47, Chota Nagpur Tenancy Act lays 
down :— 

“No decree or order shall be passed by 
.any Oourt.for the sale of the right ofa 
raiyat in his holding, nor shall any such 
_ right be sold in execution of any decree or 
order: 

Provided as follows :— 

(a) Any holding may be sold, in execu- 
tion of a decree of a competent Court, to 
recover an arrear of rent which has accru- 
ed in respect of the holding.” 

Here the Court is prohibited from 
passing an order for the sale of the right of 
a raiyat in his holding and also from selling 
the same in execution of such an order, 
which may have been passed per incuriam 
or otherwise: see Rup Nuth Mandal v. 
Jagannath Mandal (2). To this prohibition 
there is an exception in respect of a 
holding—it may besold in execution ofa 
decree for an arrear of rent which has 
accrued in respect of itself. The excep- 
tion is quite definite: it does not authorize 
the sale of anything except the holding 
or on any ground except in execution of a 
decree for its own arrears. of rent. The 
‘terms of the proviso in fact exclude any 
idea of sale of a portion of the holding. 
Even a jointlandlord is not authorized, 
as Expl. 1 shows, to sell «the whole 
holding in execution ofa decree obtained 
by him for the share‘of rent of the hold- 
ing due to him still less to sell a portion 
of the holding. Then s. 208 (1) sets out, 
the manner in which the proviso to s. 47 
may be taken advantage of. It enacts (so 
far as material): - 

“When a decree passed by the Deputy 
Commissioner under this Act is for an 
arrear of rent due in respect of a...holding, 


. the decree-holder may apply for the sale. 


of such...holding, and the...hdlding may 
thereupon be brought to sale, in execution 
. of the decree, in accordance. with the 

Bengal Rent Recovery Act, 1865.” 

That Act also clearly contemplates the 
sale of the whole ‘“under-tenure”’ 
which in this case would be the holding. 
No significance attaches to the difference in 
form between the prohibitions, in s. 46 
(1) and s. 47 as they contemplate sale from 
a different standpoint. Moreover in the 
proviso to the former provision had to be 
made to authorize a mortgage of a portion 
of the holding, while the question in rela- 
tion to the latter is whether the proviso 


2) 107 Ind. Cas. 145; A. I. R, 1928 Pat. 227; 7 Pat. 
178; 9 P. L. T. 228, 7 
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as well as the whole holding from the pro- 
hibition which. is the substantive ehact- . 
ment in s. 47. Reference has also been 
made to the fact that in the area to which 
the Bengal Tenancy Act applies, a sale of 
4 portion of a non-transferable occupancy - 
holding in execution of a . money-decrea 
againsta tenant is valid. Butin the first 
place en argument based on analogy with 
the area referred ‘to and its laws, is excep- 
tionally perilous for Chota Nagpur and 
Should rarely be acceded to because the 
circumstances though they may be 
superficially similar are almost certainly 
substantially different and this caution 
extends evento provisions borrowed from 
the Bengal Tenancy Act or from. the 
common source of both enactments, which 
often undergo great modifications from 
Incorporation into a different frame work. - 
Then the decision in Jugeshwar Misra 
v. Nath Koeri (3), to which reference is 
made, can have no application to a rent 
decree in Ohota Nagpur where the law 
as to sale of holdings is fundamentally 
different, and the sale even of a holding on 
a money decree is forbidden, 

The result. is that the Deputy Commis- 
sioner has no jurisdiction to sell under 6. 
208, Chota Nagpur Tenancy Act, anything 
less than the whole holding on which the 
arrear of rent has accrued. Such a sale is 
not merely irregular, Ramyad Singh v. 
Chhedia Barhi (1) was, therefore, correctly 
decided on its own facts, 

Accordingly in the present case if any- 
thing short of the entire holding was sold, 
the sale was without jurisdiction and the 
plaintiff-respondent is entitled to a declara- 
tion in the modified form set out above. 
The learned Advocate would, however, 
contend- further thatthe whole holding 
was actually sold since the exclusion of the 
ghar and gharbart by the Rent Court 
amounted to a decision under s. 78 that 
they are in each case not a part of the 
holding. Reference is also made to Mr. 
Sifton’s Settlement Report of the Hazari- 
bagh District where, at page 52; in 
respect of the makanbari the following 
statement of local custom or usage is 
made :— : a i 

“When a -razyat’s holding is sold for rent 
he is not by custom deprived of. his makan- 
‘bart but only his dhani ‘and taur lands are 


auctioned. He is made landless, but not 
(3) 65 Ind. Oas. 335; A.I. R. 1922 Pat. 114; 1 Pat. 
i (1922) Pat. 49; 3 P. L. T. 205; 4 U.P. L. R. (Pat) 
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shomelesa,. for his default of rent. A land- 
lord, decree-holder, who advertises in the 
sale proclamation the homestead lands of 


the raiyat, is always regarded as extreme- 


ly harsh, and the legality of his action is 
doubtful. In view of the custom that 
the. members of the village community 
occupying only makanbart are not 
held liable to rent, it would appear 
thatin the caseof a raiyat the rest ef his 
- holding is hypotheeated for rent, add not 
his homestead lands and he is entitled 
to retain the latter and becomes a 


 makanbari tenant if the rest of his holdin 


. be auctioned.” 
-- From the order passed as to the ghar 
and gharbari in the case of Ramyad Singh 
v. Chhedia Barhi (1), and in the present 
case, an inference is sought to be drawn 
that by-reason of.the local custom in 
Hazaribagh the ghar and gharbari are ex- 
cluded ‘practically, as a matter of course, 
from the sale of the raiyati holding under 
8.208. Elsewhere in Ghota Nagpur such 
local custom or usage also obtains. Thus 
it is set out in the Settlement. Report of 
Porahaf, at page 60. . i 

`- “If a raiyat’s holding is sold up (as if can 
only be for arrears of rent onitself), he does 
not lose his house as well, nor his out-houses 
nor his homestead, nor in fact anything 
except land of the holding.” 

. Butin second appeal this Oourt is not 
at liberty to go beyond the findings of 
fact of the lower Appellate Court unless 
they are vitiated by error of law. Though 
a raiyat may, as s. 78 shows, hold his 
homestead otherwise than as part of his 
- holding in which case the incidents of his 
tenancy thereof shall be regulated by local 
custom or usage and by the Act only subject 
thereto, yet it has throughout been the 
case of all parties to this litigation and 
it is the finding of both Oourts that in 
fact ghar and gharbari are in these two inste 
ances a portion of the holding on which the 
arrearof rent accrued, andindeed no reliance 


is placed in the written statement on custom: 


or usage to the contrary. No error of law 
impairs the findings of fact ina this. regard 
and accordingly the sales in controversy 
being in each case of less than the holding 
on which the arrear Of rent accrued were 
_ without jurisdiction and they are accord- 

-ingly not. binding -upon the plaintiff-appel- 
lant. ` As superior landlord of a temporary 


tenancy he has a substantial interest in the 


matter, 4 , 
It is here expedient to point out.that the 


' Courts below not infrequently miss the real. 
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point in ‘cases .of this class. The Rent 
Court has jurisdiction. under s, 208 read 
with s. 47 to order and to hold only a sale 
of the‘holding in respect of which the 
arrear of rent sought to be recovered by 
execution of the decree, accrued. The Court 
must, therefore, determine whatthe holding 
-on whichthesaid arrear accrued, includes, 
-and must sell the whole of the holding as 


-s0 determined. Jf certain lands such ah 


‘homestead, -are held otherwise ‘than ag 
‘part of the judgment debtor's holding as a 
raiyat, the rent décreed cannot -have 
accrued on such lands, and they cannot be 
includedin the sale (save possibly in ex- 
tremely exceptional circumstanzes where 
local custom or usage under s. 78 may count- 
‘enance that). The landlord will naturally 
contend that the holding on which the rent 
decreed accrued is tne area including the 
homestead contained in the survey khatian 
andthe burden of proof will lie on the 
person who avers the contrary, . But sucha 
presumption might perhaps be rebutted 
by proof that for the sake of convenience 
the Settlement Department has included 
in one khatian both‘the rent paying lands 
ofthe holding and the homestead of the 
raiyat irrespective of whether he does or 
does not hold his homestead as a part .- of 
the holding. Again the presumption might 
readily yield -to well known local custom 
or usage such as has been indicated. In ` 
such a matter no general rule can be laid 
down; each case will depend upon its own 
circumstances, at least unless and until it 
has ina test case been established under 
s. 76 ors, 78 or both that in any village or 
in any more extended area every raiyat 
holds his homestead (or homestead and 
other iands as the case may be) otherwise 
than as a partof his holding on which 
the rent under recovery by sale has 
accrued, 
On this view it will be declared in lieu 
of the declaration granted by the Courts 
below that the sales in suit are not binding 
On tne plaintiff and quoad ultra this appeal 
will stand dismissed. The appellants must 
pay to the contesting respondent the costs’ 


of the appeal. 


Kulwant Sahay, J.—I agree. , 
a. ‘Appeal dismissed, ` 
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PATNA HIGH COURT. 
JURY REFERENGE No. 1) oF 1929, 
September 19, 1929. 
Present :—-Mr, Justice Wort, 
EMPEROR— PROSECUTOR 
i : 4 VETSUS , a AS 
LAL MOHAMMAD—Accosrp. 
Criminal Procedure Code (Act V of 1898), s. 8307—~ 
Jury trial—Reference to High Court, principles of— 
Jury returning verdict of conviction—Sessions Judge 
-in faveur of acquittal—Sole prosecution witness 
unreliable—Reference to High Court, whether com- 
petent. i 
_A reference under s. 307, Criminal Procedure Code, 
is not incompetent where the only witness for the 
‘prosecution upon which the Jury have based their 
verdict, is, in the opinion of the Sessions Judge, 
unreliable. Such a case is quite different from a 
case where the Sessions Judge merely takes a view 
of the evidence asa whole different from the view 
which the Jury are supposed to have taken in the 
matter. [p. 900, col. 1.] ee Í 
` It is not in every case in which the verdict of 


the Jury is one which does not commend itself to- 


the Sessions Judge that heis entitled to- refer the 
case to the High Court. The principle applicable 
in cases under s, 307 is that where the verdictis a 
verdict which would not be come to by a reasonable 
man then a reference under s. 307, Oriminal Procedure 
Code, is competent. [p. 898, col. 1 & 2.| 
Queen-Empress v. Guruvadu (1) and Ramdas Rai v. 
Emperor (2), referred to. , 
Reference made by the Sessions Judge, 
Shahabad, in his letter No. 959, dated 
‘the 3rd August, 1929. 
=- The Government Pleader, 
Crown. E e 
- Messrs. Bashiruddin and Qazi N. Hasan, 
for the Accused. : 
-- JUDGMENT.—This is a reference 
under s. 307 of the Criminal Procedure 
“Code by the learnéd Sessions Judge of 
Shahabad. es NE. : 
~-A preliminary objection is taken by the 
learned Government: Pleader on the 
ground that the reference is not competent 
for the reason that, as the letter of refer- 
ence indicates, the learned Judge was 
merely ofa different opinion on the evi- 
dence from that of the Jury who tried 
the case. Itisarguedthat the mere fact 
that the Judge disagrees with the view 
taken by the Jury ofthe evidence does not 
make it a matter for a reference under 
*s, 307 of the Code. It is unnecessary per- 
-haps forme to state the principles which 
have been discussed in many cases, and it 
will be sufficient for me to say thatit-is 
not in every casein which the verdict of 
the Jury is one which does not commend 
itself to the Sessions Judge that he is 


for the 


entitled to refer the case to the High Court,’ . 


The eases of the different High Oourts 
perhaps donot agree in every detail 
in their decisions, but substantially the 
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is that where the verdict is a ver 


Perhaps I have stated 
extreme principle; but there:is abundant: 
authority for the 


However,in cases where; as inthis case, 


the Jtry has convicted and the leamed . 


Sessions Judge is of the opinion thatthe 
accused should be' acquitted, it is perhaps 
easier to apply the principles than ina 


‘case where the Jury have acquitted and 
. the Sessions Judge would .convict the, 
accused, It is quite.clearin the first place | 


that where thereisno evidenca against the 
accused person, then it is the manifest 
duty of the trial Judge to refer the 
matter toithe High#Oourt, That, of course, 
is perhaps an extreme case and. as 
I have stated one in which there is 
no difficulty in applying the true prin- 
ciple. ' Kh 


Now the facts of this case jin that connec- 


tion are these that there is substantially 
only one witness of the.prosecution in 
this case, that is to say, if. that witness is 
disbelieved then. the prosecution must 
inevitably fail. Ifshe-is to be believed, 
then the verdict of the Jury in this case 
convicting the accused is justified. I 


ought to mention perhaps at this stage ` 


that there wasaJury,of five of whom four 
were Hindus and one was a Muhammadan, 
There was a verdict of the Jury which was 
not unanimous; four being in favour of 
conviction and one of acquittal. 


views does not appear. The accused per- 
son isa Muhammadan, .- 


Now, the learned Sessions Judge in his — 


letter of reference states the reasons why 
the evidence of Musammat Ohandan 
Kuer, who was the victim of the crime if 
such was committed and who is the only. 
witness for the prosecution ọn- the main 
partofthe case, should not be believed. Now, 
in the first place it appears that she made a 
statement on oath to Mr. Gomes. That 
statement is wholly. inconsistent with -the 
evidence which she .gave in Ogurt. Her 
explanation of it is thatshe was induced, 
if not threatened, by the accused and thus 
she came to make the statement which 


she did before Mr. Gomes ‘which if true. 


would show that the accused .was quite 


which he is charged in this case.. The 
statement by her -before the ‘Oourt, as I. 


+. 
~ 
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principle applicable in cases under 6. 507 i 

ict - 
which would not be come toby a reasonable < 
man then a reference under s. 307 is com : 


` petent; the ' 


Ex- - 
actly which of these . jurors held those. 


pi 


proposition which I have - 
stated. l an 


$“ 


‘Innocent of the offence of abduetion with. - 
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e have stated, is” wholly inconsistent -with 
her former statement.- In Oourt ‘she 
alleges that the- accused Lal Mohammad 
induced her on the 1lthof March of this year 


-to leave Arrah and go -with. him on tlie. 


representation that he was about to take 
her to her daughter -who was living at 
Amritsar. For the purpose of this judg- 
‘ment it is unnecessary for me ‘to state in 
detail the facts of the case, but what.did 
in fact happen. was that she left Arrab with 
the accused: that- fact cannot be denied. 
She sventually 
where she stayed for some weeks. She also 

stayed under the protection of the accused 
“person at Baxar, In her evidence she 
claims to have protested on . leaving Arrah 
and in fact on the journey to Patna she 
complained to the accused person that 
whereas she thought . she was going to 
Amritsar thatisin westerly direction, she 
was in fact travelling in easterly direction. 
_ She stated that the accused explained to 
- her that the better way to get to Amritsar 
uke through Patna by the Punjab 
Mail. © . 

Now, I mention those facts in connection 
with the statement by the learned Judge 


‘in the letterof reference that the witness ' 


was not to be- believed. Hecomes to the 
conclusion that the evidence is incon- 


‘sistent, for the reasons stated “in his 


letter of reference, withthe suggestion of 
anintrigue between the.accused person 


and Misammat Chandan Kuer. Now of that. 
` quite clearly thereis no evideace, There 
- may be suspicion ofit and it seems to me 


that one ofthe grounds, the most sub- 
stantial, for that suspicion, is the fact which I 
think must be admitted on all hands that 
Musammat -Ohandan Kuer left Arrah 
with the accused person admittedly after, 
a conversation which lasted only a few 
minutes and incidentally a conversation 
which was the first that Musammat 


Ohandan Kuer had ever had with the- 
This 


accused in the course: of her life, 
was a circumstance which led the learned 
Judge to believe that. the story which she 
told before the Sessions Judge and -the 
Jury is not to be believed, 7 

IL come back to the point at which I 
started, namely, whether having regard to 
these circumstances ‘the argument put 
forward by the Orown that this reference 
isnot sustainable is good ornot. -What 
is the posjtion when, as in this case, there 


ig in the opinion of the Judge no evidence ` 


upon which the accused can be convicted? 
The learned Judge not only from the 


= L4 
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arrived -at Patna City, . 


discretion | | 
" exercised when the Judge- thinks that the 
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evidence but I should suppose from the 


demeanour ofthe witness herself in the 
box holds that she isa woman who is not 
to be believed: Tt is true thatin his sum- 
ming up to the Jury he has pointed out in 


avery emphatic manner that in his opinion 


this woman is not a witness of truth, and 
in fact in spite of that direction the Jury 
have convicted the accused person by 
a majority as I have already stated. Now 
one case has been referred to in this connec- 
tion: Queen Empress v. Guruvadu (l). In 
that case the Jury had found the prisoners 
guilty of theft. The learned Acting 
Sessions Judge in that case was of the. 


' opinion that although he did not think 


the evidence justified the conviction it was. 
not incumbent upon him to refer the case to, . 
the High Court as there may be more 
probably an appeal. The learned 
Judges who decided that case stated that 


under s, 307 discretion is left to the Judge 


to refer the case to the High Oourt, for it is 

only when he disagrees with the verdict of 

the Jury “so completely that he considers. 
it necessary for the ends of justice to. 
submit the case to the High Oourt,” that he. . 
should do so. The Oourt adds: “This. 
should, however, always be - 


verdict is not supported by the evidence, 


-It isthe only way in which the miscarriage 


of justice by a perverse verdict ofa Jury; 


_ which is of too frequent occurrence, can be 


remedied by the High Oourt.” { have quot- 
ed that case having regard to the state- 
ment made regarding it in the case of 
Ramdas Rat v. Emperor (2). I very 
respectfully - disagree with the learned 


Judge who decided this case in making the 


observation which he made in the judgment, 


‘beyond the necessity of the case. ‘The 


principle which was laid down, (and this 
part of the judgment is not quoted in the 
case of Ramdas Rai), by the Madras- High’ 
Court was that where the Judge disagrees 
with the verdict of the Jury “so completely 
that he considers it necessary for the ends 
of justice to submit the case to the High , 
Court” he should do so. The point, therefore; 
is—at what state of the evidenceis the Judge 
justified in saying that in the interest of 
justice the matter should be referred to the 
High Oourt? Itis open to this Court to say 
that the reference is competent when the Ses- 
sions Judge, as-in this čase, states that the 
only witness upon which the prosécution 


< (2) 117 Ind. Gas, 173; 10 P. L, T, 409518 Pat, 344; 30 
Or. L, J, T2)5- A. I, Re 1909 Pat. $13, a l tae 


= (1), 13°M: 343; 2 Weir 389. 
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must rely in order to succeed is not a 
witness to be relied upon: In my judg- 
. ment it is impossible to say that in a case 
of this kind, where the learned Judge has 
the:advantage, which this Court has not, 
namely, of observing the demeanour of the 
witness and at the same time hearing her 
evidence and comes to the conclusion that 
it is not to be believed, a reference in those 
circumstances is incompetent. I repeat 
that in circumstances of that kind it is 
impossible to uphold that view. The view 
which I have expressed indicates that this 
case is quite different from a case where the, 
learned Judge merely takes a view of the 
evidence as a whole different from the 
view which the Jury are supposed to have 
taken in the matter. It ie, in my judgment, 
almost impossible where, as in this case, 
the sole witness has made. two conflicting 
statements to come to a conclusion whether 
the first statement or the second statement 
is a true one. Where there isa conviction 
in those circumstances, in my judgment, the 
verdict of the Jury is one which can 
hardly be sustained. 
Having regard to my view as tothe 
competency of this reference it seems un- 
necessary for me to add anything asregards 
the opinion of the Jury and the evidence in 
the case. I have already expressed my view 
of the opinion stated by the learned Judge. 


I will satisfy myself by stating that this’ 


case when once itis found that the refer- 
ence is competentis to be dealt with by the 
‘Court in the same manner as an appeal and 
that I must state that the evidence upon 
which the prosecution relied in this case did 
‘not, justify the conviction which has been 
‘recorded by the Jury. 

In these circumstances the reference is 
accepted, and the accused is acquitted. 
TA, < Reference accepted. 


PATNA HIGH COURT, 
Pavrex APPLICATION No, 1 or 1928, | 
ie May 10, 1928. i 
.Present:—Mr. Justice Kulwant Sahay and 
Da Mr. Justice Macpherson. 

` Musammat CHANDER KALA KUER— 
; APPLIOANT ` 

VETSUS 
Musammat DULHIN RAJA KUER— 
RESPONDENT 

| Civil Procedure Code (Act V of 1908), O. XXXIII, 
7.3, O. XLI, r. 22—Application for leave to file 
‘eross-objections in forma - pauperis— Limitation 
Notice issued: on' application—Appellant’s right. to 
contend that no question of law is involved, - 


GHANDER KALA KÖER V, DULHIN RAJA KUER, 


119.4. 0.1929 

The limitation of 30 days from the date of thee 
decree prescribed for applications for leave to 
appeal in forma pauperis, is not applicable to #ppli- 
cations for leave to file cross-objections in forma 
pauperis, me ` 
i SF an Rani Dasi v. Radha Ballabh Das (1), fol- 
owe f i 

Where notice has been issued on an application 
for leave to appealin forma pauperis, it must be 
presumed that the Court waa satisfied before order- 
ing the issue ofthe notice that the requirements of 
the law ender the proviso toO. XLIV, r., 1, Qivil 
Procedure Gode, were satisfied and it is not open 
to the respondent thereafter to resist the application 
on the ground that the requirements of the said 


. Yule have not been satisfied. 


Mr. Ahmed Raza, ior the Applicant. 
Mr. Siveshwar Dayal, for the Respond: 


ent. 
JUDGMENT. 

Kulwant Sahay,J.—Thisis an ap- 
plication for leave to file a memorandum 
of cross-objections in forma pauperis: 
The application was heard and notice was 
ordered to he issued. The Government 
Pleader does not appear and oppose the 
application. The appellant appears and 
raises two objections: first, that the 
memorandum of cross-objections ought to 
have been filed within 30 days of the date 
of the decree and, second, that there is no 
substantial question of lawas required 


under the proviso to O, XLIV, r. 1 -of the .- 


Code, i 

As regards the first point, it is only 
necessary to refer to the provisions of 
O. XLI, r. 22, cl. (5), which provides that 
the provisions relating to pauper appeals 
shall so far as they can be made applicable 
apply to an objection under this rule 
Now, an objection under this rule can be 
filed by the respondent after service of 
notice of the appeal. The time for filing 
an appealto the High Oourt is t0 days, 
,and if the respondent is entitled to present 
a memorandum of cross-objection in forma 
pauperis he cannot be expected to present 
the same within 30 days of the’ decree. 
The law allows a cross objection to be filed 
within 30 days of the service of the notice 
of the appeal and by the provisions of 
cl. (5), O. XLI, r. 22, a cross-objection can 
be filed in forma pauperis. . It is, therefore, 
clear that the limitation of 30 days from the 


. date of the decree does not apply to applica- 


tions for leave to file cross-objections in 
‘forma pauperis. This question was con- 
sidered by the Calcutta High Court in 
Gebinda Rani Dasi v. Radha Ballabh Das 
(1) where it was held, that an 
application for leave to present a 


yt Ind, Cas, 118; 12 0. L.J. 173; 150, W, N, 
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‘Memorandum of cross-objection under 


8. 561, Civil Procedure Oode of 1882 as also 
the corresponding provisions of the Code 
of 1908 may be received by the Court at any 
time. The first objection of the learned 
Advocate for the appellant:has, therefore, no 


- substance. 


As regards the second objection, the notice 
of theapplication having--been ord@red to 
be issued, it must be presumed that the 
Oourt was satisfied before ordering the 
issue of the notice that the requirements 
of the law under the proviso to O. XLIV, 
r. |, were satisfied, Moreover, it appears 
that notice of the application was given 
to the learned Advocate for the appellant at 
the time it was presented and it was.open 
to him to appear and object at that time. 
He, however, did not appear and raise 
any objection. It is not open to him 
now to say that the requirements . of the 
proviso to O. XLIV, r. 1, have not been 
complied with. 

The application is granted, and the 
petitioner -is allowed leave to file the 
memorandum of cross-objections in forma 
pauperis. _ 

Macpherson, J.—I agree. 

a Application granted, 


PATNA HIGH COURT. 
OBIXINAL APesaL No. L or 1929, 
June 5, 1929. 
_ Present:—Sir Courtney- Terrell, Kr., 
Ohiet Justice, and Mr Justice Dhavle. 
EMPHROR—Paosxrcuton 
Versus 
RAM PRASAD NONIA—Razsronpant. 
Criminal Procedure Code (Act F of 1898), ¢ 417—~ 

Acquittal with unanimous approval of assessors— 
Appeal by Government—Hvidence of ` guilt over- 


whelming and judgment perverse —Interference. 
The High Oourt will not interfere with the find- 


ings ofthe trial Courtin a case tried with. the aid 


of assessors where the Judge aequits the accused 
with the unanimous approval of the assessors and 
the questiogs involved relate purely to the facts of 
the case, unless it comes to the conclusion that the 
decision was one at which no body of sensible men 
could arrive at. The High Gourt will, however, 
interfere where the evidence of guilt’ is overwhelm- 
ing and the judgment perverse. Wr 
Oriminel appeai irom a decision of the 
Assistant Sessions Judge, Motihari, 
dated the 10th December, 1923. < 
The Government Advocate, for the Orown 


Mr, L. K. Jha, for the Respondents. 


f 
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- JUDGMENT. 
Courtney-Terrell, C. J.—This is an 


appeal by the Local Government against a 
judgment of the Assistant Sessions Judge 


of Motihari acquitting one Ram Prasad 


Nonia of charge of house- breaking by night 
under s. 457, Indian Penal Code, and theft 
in a dwelling house under s, 380, Indian 
Penal Code. The decision of the learned 


‘Judge that the accused was not guilty of 


the offences charged was arrived at by 
him with the unanimous approval of four 
assessors, The questions involved relate 
purely to the facts of the case and unless 
this Court comes to the conclusion that 


-the decision was one at which no body 


-The shouts of the complainant 


- 


of sensible men could arrive it would not 
be disposed to disturb the findings of the 
trial Court. In this case, however, the 
evidence of guiltis sooverwhelming and 
the judgment so perverse thatiwe are oblig- 
ed to interfere. The prosecution established 
conclusively the following series of 
events. 

In the town of Battiah there resides 
the complainant Sarjug Prasad together 
with his two brothers Baijnath and Jagan- 
nath. On the night of 18th September, 
1922, ab about 130 Sarjug was sleeping 


“in an inner room of his house with his 


wife and children. He awoke on hearing 
the soundof something breaking. He rose 
and went into a room on the west side 
of his house which adjoins the shop on 
the same side. The door into the shop 
was open and light was coming from 


another adjoining room in which there 


stands his safe. He chained .the door 
which leads from the room in which he 
was standing into the shop and then went 
out on to the verandah and aroused his 
brothers who -were there sleeping. A door 
from the shop opened on to the verandah 
and the accused emerged. He was seized 
by Baijnath assisted by Sarjug and 
Jagannath There was a struggle and the 
accused and Baijnath fell over the edge 
of the verandah into an open drain outside, 
and hig 
brothers aroused several neighbours who 


"came ruaning up, In the struggle Baij- 


nath was bitten by. the accused on the 
forearm. In spite of his activity the accused 
muintained silence. A witness named Rashid 
caught the accused by the leg and asked 
his name, He did not reply and Rashid 
slapped his face whereupon a silver 
ornament called a ghundi fell out of his 
mouth. The ornament. belonged to. the 


= complainant's mother. In the course of 
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the struggle the accused's gamcha fell off 
and tied in the corner was found some 
mioney and a match box, The accused 
‘was asked his nameand gave a false name. 
-Inside the shop it was found that a wooden- 


.tbox had been broken open and the. 


-ornament whichthe accused dropped from 
‘his mouth had been contained in that 
‘box. It was also found that the inner 
‘door from the shop to the room containing 
-the safe had been forced, the staple of 
‘the: padlock having been: broken and an 


‘iron crowbar was found inside the inner ` 
‘tyoom. Two constables arrived and the ` 


-accused was taken to the thana where 
‘he was identified by the Police under his 
real name. The Police at the station had 
‘reason to know -the` accused because a 
‘charge had been made against him of 
--bad living and he had been confined in 
. Buxar Jail, On furnishing security he 
had just been released and had returned that 
‘very day to Bettiah. 

“The incidents which I have narrated 
were established on the evidence of seve- 
‘yal independent witnesses who were en- 
.tirely, unshaken in cross-examination. When 
"taken before the Magistrate on 4th October 
- he made this statement. - 

“I did not commit theft At 3 a.m. 
‘two constables took me to the Christian 
Toli from near a betel shop close to the 
electric house and having tied me made 
an alarm of ‘theft’ and asked the com- 
-plainant to say that theft had been com- 
mitted. in his house and then they 
‘brought him (the complainant) to the 
-thana.” . 

“In his written statement the accused 
-referring to the charge against him under 

s. 110 stated that the Sub-Inspector at 
_ Bettiah had always endeavoured to pre- 
‘vent his release on bail, that the prose- 
_Cution ` witnesses were all creatures of the 
Police and had deposed falsely and that 
. the whole case against him was false and 
. deliberately engineered by the Police. Ae 
offered no evidence at the trial and the 
: gross-examination of the prosecution wit- 
nesses did not produce a particle of testi- 
. mony in support of his story. 

The judgment of the learned Judge is 
quite extraordinary and makes it doubt- 
ful whether he is fit to exercise criminal 
- jurisdiction. He comes to the conclusion 
- that the story of the breaking into the 
“ house hasbeen wholly concocted and this, 
needless. to say, involves the gravest 
. reflection upon the Police. Ifit were true 
: it would mean thatthe numerous witnesses 
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who are inhabitants of Bettiah „and 


‘neighbours of the complainant and his 


two brothers had deliberately perjured 
themselves to support a case concocted by 


“the Police in which they:(the witnesses) 


had not the smallest interest. It is difficult 
to deal seriously with the reasoning of 
the learned Judge. Firstly, he examines 
the siwer ornament and comes to dhe 
conclusion ‘that the. story of it having 
been held in the mouth of the accused 
is impossible on account of. its size,and 


moreover he considered it impossible that 


the accused holding the ghundi in his 
mouth could at the same time have 
bitten Baijnath. I have looked at the. 
crnament and the Judge's theory is.. 
manifestly absurd. The Judge then says 


‘thatthe ornament “would not have been 


kept in a box in the shop but in the 
private apartments ofthe complainant's 
mother to whom it belonged and that 
this probability renders the prosecution 
story improbable. Next he says that the 
story of the complainant that he was 
awakened by .the noise of breaking is im- 


probable having regard to the distance of 


the room in which the complainant slept 
from the shop. He has, however, made 
no enquiry of a practical kind into the 


nature of the walls and there is no evi- 


dence of any experiment which would 
justify his theory. The onus of proving 
this alleged improbability is entirely upon. 
the accused and there’ is no evidence to 
support it. The Judge then considers that. 
if the complainant’s story had been true he 
would have chained up the door from the 
shop to the verandah which would have 
prevented without any trouble-the possible 
escape of the accused. A number of other 
considerations of which the foregoing are a 
fair sample were adduced by the learned: 
Judge to support his ultimate conclusion. 


-He must very early in the course of the 
‘case ‘have formed the opinion that ‘the 


Police had concocted the prosecution story 
and must by his manner have given a lead 
to the assessors. It is quite possible that 
the chance of striking a blow at the re- 


_ putation of the Police may have peemed to 


the assessors far more attractive than the 
solution of the question of the guilt or 


“the innocence of the accused.: In noother 


way can I imagine the nfental processes 
which resulted in their opinion. It +s per- 
fectly clear that this judgment of acquit- 
tilmust be set aside and the accused 
should, in my opinion, be sentenced to 
rigorous imprisonment for five years under 
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s. 451. No separate sentence. under the 
other section is called for. 
Dhavle, J.—I agree. 


nin the Appeal allowed, 


e 
PATNA HIGH COURT. 
Frresr Crvin Apresa No, 105 oF 1925, 
June 13, 1928. i 
Present:—Mr. Justice Das and 
Mr. Justice Allanson. : 
BADRI NATH UPADHYAYA AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
| VETSUS 
NARESH MOHAN THAKUR 
AND OTHERS—-PLAINTIFFS— 
RESPONDENTS. 

Bengal Court of Wards Act (IX of 1879), ss. 40, 41— 
Power of Court of Wardsto adjust accounts between 
Ward's estate and other estates—Power of Collector 
to act on behalf of estate—Interpretation .of Statutes 
—Statutory powers —Strict construction, i 
_  Wherethere are mutual accounts as. between an 

estate under the management of a Court of Wards 
and eertain ether estates, itis within the powers 
of the Court of Wards to- adjust the accounts and 
to admit a liability on the partof the Ward's ‘estate. 

fp 905, col. 1.] ma 
Waghela Rajsanjiv, Sheikh Masludin (1), disting- 
uished, . a o, 

Subramania Aiyar v. Arumuga Chetty (2) and 
Jiwandas v. Janki (5), followed. 
~ Tt cannot be laid down as a broad rule that it 
is only the manager who has the right under the 
Qourt of Wards Act todo all acts in regard tothe 
; Ward's estate inasmuch “as 
the Board of Revenueis primarily liable for the 
management of the Ward's estate and the 
Board acts, in the management of the Ward's estate, 
sometimes through the Commissioner and the Ool- 
lector. [p. 905, col. 2.j 

Obiter.—-In regard to acts done in pursuance 
of statutory powers, whatever power is not given 
expressly or by necessary implication must be 
deemed to be prohibited. [ibid.] 


management of the 


First appeal- against a decision of the 


Sub-Judge, Bhagalpur; dated the 6th April, 


1925. l 
+ Messrs, L. P. E. Pugh, S. S. Bose, N.C. 
"Sinha and S.C, Mazumdar, for the Appel- 
lants. . ERE 

Messrs, P. K. Sen, S. N. Palit and J. Ghose 


for the Respondents, 


j JUDGMENT, | 

Das, J.—In this suit the plaintiffs who 
are the respondents in this Oourt ask for 
judgmenj for Re. 7,139-2-9 together with 
further interest as against the defendants 
firat party. The learned Subordinate Judge 
by his judgment dated llth April,-.1925, 


has found in favour of the plaintifisand | 
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known as Anandgarh estate. 


“ estate. 


-to the conclusion that 
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the defendants. first party appeal to this 
Court; Pe 
~The original plaintiffs in this suit were 


_ the trustees of the estate of Pran Mohan 


Thakur, That estate has throughout been 
referred to as the Kanchangarh estate. I 
may mention that the trustees have now 


.retired and the proprietora of that estate 


were substituted in the record of the suit 
as plaintiffs on 8th February, 1924. The 


defendants first party are the proprietors 


of Sribhaban estate and the defendant 
second party was the executor of Woogra 
Mohan -Thakur and represented the estate 
The parties 
are related to each other and they own 
as tenants-in-common 89 considerable 
zemindart; and in regard to purchases 


` of tenancy rights: by each of the estates 


and its consequent liability: for rent as 
such purchasers to the other estates there 
came into existence mutual claims which 
each estate wasentitled to enforce as against 
the other At all material dates the Sri- 
bhaban estate was under the management 
of the Court of Wards. An adjustment 
of account took place on ath October, 1920, 
at a conference held at the house of the 
Collector of Bhagalpur. 

It appears that, on the account books 
of the Court of Wards, Rs. 49 478-0 44 
was due to it from. Kanchan estate and 
that if owed Rs. 61,067-15 14 to Kan- 
changarh estate. The result was that on 
the books of account of the Oourt of 
Wards Sribhaban estate represented by 
the Court of Wards owed approximately 
Rs. 11,590 to Kanchangarh estate, but 
ib appesra that in 1323, the Anandgarh 
estate belonging tothe defendant second 
party was leased out to Kanchangarh 
It was. ascertained that the de- 
fendants first party as represented by the 
Court of Wards had to get a sum of 
Rs. 596 from the Anandgarh estate which 
for all practical purposes was the same 
as the Kanchangarh estate from 1323 up 
to the date of the adjustment of the ac- 
counts. The Court of Wards thought it 
right that in fixing the liability of-the 
Sribhaban estate to Kanchangarh estate 
the money -due to tbe former from Anand- 
garh estate should be taken into ac- 
count. Deducting. therefore, Rs. 5:6 due 
by Anandgarh estate to. Sribhaban estate 
from Rs. 11,590 due by the latter to 
Kanchangarkb, the Oourt of Wards came 
approximately 
Rs. 11,000 was due by the Ward's estate 
to the Kanchangarh estate; but it offered 


é 
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a sum of Rs. 9,000 to Kanchangarh estate 


- in full settlement of all its liabilities, and. 


if appears that on th October, 1»2u, Mr. 
S.-C. Ghosh, the manager of - the 
` Kanchangarh estate, agreed to the settle- 
ment suggested by the Collector “subject 
to the: approval of the trustees.” It. ap: 
pears that Mr. Olair Smith who was the 
manager of the Sribhaban estate pointed 
out certain errors in the accounts in a 


letter dated 8th October, 1920, According. 
to him after deducting the sum of money: 


due to Sribhaban estate from Anandgarh 
estate. a- sum of Rs. 4,614- was 
due by Sribhaban estate to Kanchangarh 
estate. 


7 


Whatever the position may be, another 


. 


conference took placeat the residence of 


the Qollector on 30th October, 192u,. and - 


on. that-date the liability of Bribhaban 
-estate to Kanchangarh estate was fixed 
at. Rs. 9,000 with the consent of the Ool- 
lector and the manager representing the 
Kenchangarh estate. A third conference 
took place on 3lst March, 1921, and the 


accounts were again scrutinized with a’ 


view to discover the liability of the Sri- 


bhaban estate to Kanchangarh estate, It- 
was decided that the liability. should be 


fixed at Rs. 8500. The plaintiffs- rely 
upon .the proceedings of the conference’ 
of. 3lst March, 1:21, and the present suit 
is-based on what was decided at that con-- 
ference. It appears that subsequently 
Rs. 2,000 was paid to the plaintifi’s estate, 
and, as I have said, the plaintiffs sue to 
recover-in this action the sum of Rs, 7, :39 2-9 
which is made up of Rs. 6,500 as principal 
and the balance as interest. 

ə Mr. Pugh contends. before us that we 
should not give a decree to the plaintiffs 


‘on the footing of the conference held at. difficulty in holding that a guardian can- 


the residence of the Wollector; but that 
we should ask the learned Subordinate 
Juqge to take the accounts as between 
the three estates and fix the liability of 
one to the other. His argument is based 
upon the account which was. before the 
Collector and which showed that there was 
a very large sum of money due by 
Anandgarh estate to the Sribhaban estate. It 
appears from that account, Ex. H-H (3) 
that whereas Re. 56,588- 12-0 was due to the 
Anandgarh estate from the Sribhaban estate, 
a sum of. Rs. 88404-1105 was due to 
Sribhaban estate from the. Anandgarh estate, 
In -other words, there was approximately 


a sum of Rs, 32,000 due by. the Anandgarh ' 


estate to the Ward's estate as a result of 


the -mutual -accounts existing -between. 
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‘in fact Kanchangarh estate. 


contended that the proprietor of Anandgarh ` 
actually | 
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them. Mr. Pugh’s argument is as follows: ` 


‘The Anandgarh estate is in point of fact the ~- 
Kanchangarh estate and, therefore, it 15 © 


: inequitable that in fixing the liability of the 
Ward's estate to the Kanchangarh estate the `- 
‘liability of the Anandgarh -estate to the-. 


Ward's estate’ should not be taken into ac- 


count. Now itis quite true that the proprietor - 
of the Arfandgarh estate is one ofthe proprie. © 


tors of Kanchangarh estate, but it is not 
correct to say thatthe Anandgarh estate is 
Then it was 


estate has leased out the estate to 
Kanchangarh estate. That is so; but that 
lease was in 1323 and in fixing the liability 
of the Ward's’ estate to Kanchangarh 
estate the Court of Wards properly took 
into account what was due‘and owing by the 
Anandgarh estate to the Ward’s estate from 
1323. There is, therefore, in my opinion 
no ground for taking- the view that there 
was something. inherently unjust in- what 
the Court of Wards did in this matter. 

It was then contended that this suit is 
not maintainable based as it -is on a coven- 
ant:entered into by the Oourt of Wards on 
behalf of the Sribhaban estate and reliance 


was placed ona decision of the Judicial _. 


Committee in Waghela Rajsanji v. Sheikh 
Masludin(1), In that case it was held by the 
Judicial Oommittee that a guardian cannot 


contract in the name of a Ward so asto 


impose on him a personal liability. But 
the facts of.that case clearly show that there 


was no pre-existing liability: resting on the 


minor. The widow acting as the guardian 
of her infant son entered into a contract 
with the plaintiff in that action by which 
she created a personal liability upon the 


minor and the Judicial Committee had no . 


not enter intoa covenant in the name of 


the minor so as to bind the minor by such 
covenant, 


J.,0f the Madras High Oourt distinguish- 
ed the decision-of the Judicial Committee 
upon which Mr. Pugh relies. Inthe case 
in Madras the mother of a:minor executed, 
as his guardian a promissory note in respect 
of a debt for which the son’s share in the 
ancestral estate was liable at the time. 
The suit was brought against the «minor on 
the promissory note. The suit was contested 

(1) 11 B. 551; 14-1, A. 89; 6-Sar. P. O. J. 16; 11 Ind: 
Jur 315 (P. 0.) 

(2) 26 M, 330, i . 


This case has been considered- 
in two cases which have been brought to 
our notice. In Subramania Ayyar -v.. 
Arumuga Chetty (2) Sir Arnold’ White, C, | 


MOLO. 


on the ground -on which the present suit is. 


being contested and reliance was placed 
upon the decision of the Judicial Committee 
to which 1 have already referred.. In deal- 
ing with the point the learned Ohief 
Justice said asfollows: 

- “In our judgment the defendant is liable 
on the note executed by his guardian to 
the.extent of his share in the anéestral 
estate. x OU a ah x 
_ At the time of the execution of the note the 
' defendant’s share of the ancestral estate 
was liable in respect of the original debt. 
His guardian had authority to acknowledge 


this liability. provided it was not barred by. 


limitation : see the caseof Sobhandri Appa 
Rau y. Sriramulu (3). The ‘Privy Qounsel 


cases relied on. by-the appellant Waghela 


Rajsanji v. Sheikh Masludin (1): and Indur 
Chunder Singh v Radhakishan Ghose (4), 
are not in point, In these casesa guardain 
purported to contract on behalf of a Ward 
so as to impose a personal liability on the 
latter, there-being no pre-existing liability 
on the part of the Ward at the time the 
guardian entered into the contract.” 

Their Lordships being of opinion that 
there was a pre-existing liability on the part 
of the Ward thought that the decision of the 
Judicial Committee upon ‘which reliance 
was placed before them had no application. 
In Jiwandas.v. Janki (5), substantially the 
same view was taken. ‘Their Lordships re- 
ferred to the decision of the Madras High 
Oourt and did not express any dissent from 
that decision. In my opinion the decision 
of the Madras High Oourt is directly in 
point and I entirely agree with the con- 
clusion in that case. I hold, therefore, that 
there being mutual accounts as between the 
Ward's estate and certain other estates, it 
was within the power of the Gourt of Wards 
to adjust the accounts and to admit a liabi- 
lity on the part of the Ward's estate. I 
should like to make it clear, however, that 
the present suitis not a suit to enforce a 
covenant entered into by the Oourt of 
Wards on behalf of the minor. Itis a suit 
to realize a sum of money due to the plain- 
tiffs from the defendants first party on the 
footing of adjusted accounts. The question 
‘resolved itself into this: Had the Court of 
Ward's power to adjust the accounts as 
between the Ward’s estate and another 
estate? I have*no doubt whatever that it is 

(3) 17 M. 221, 


4)19 O. 507; 19 I, A. 90; 6 Sar P. O. J, 185 (P..0.) 
65) a Ind. Qas, 53; A. I R. 1922 Nag. 98. I8'N. L. 
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.the manager of the Ward's estate. 
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intra vires-the Court of Wards to adjust all 
accounts as between the Ward’s estate and 
other- estates. In truth the question which 
has-been argued before us by Mr, Pugh 
dees not arise because. the suit is neither 
in form norin substance a suit to enforce a 
covenant entered into by the Court of Wards 
on behalf of the minor's- estate. It isa 
suit. on- the basis of adjusted. accounts; 
and, -as have said the only question is 
whether the Court of Wards had power to 
adjust the accounts on behalf of the minor's 
estate, 

It was then contended that the Collector 
had no power to adjust the-accounts on 
behalfof the Ward’s estate. I accept the 
view which has been put forward before us’ 
by Mr, Pugh that in regard to acts done in 
pursuance of statutory powers we must hold 
that whatever power is not given expressly 
or by necessary implication must be deem- 


a'a m men 


- ed to be prohibited; but in this case the 


point does not arise for. the proceedings of 
the final conference show clearly that Mr, 
Olair Smith the manager of the Ward's, 
estate accepted the: position that Rs. 8,500 
was due by the Ward's estate to the Kan- 
changarh estate. I mention this point be- 
cause Mr. Pugh’s argument was that it was 
only the manager who has the right under 
the Court of Wards Act to do all acts in 
regard to the management of the Ward’s: 
estate. I do not accept his argument wholly 
for, if necessary, it may be pointed out by 
reference to the various sections of the 


- Court of Wards Act that the Board of Re- 


venue is primarily liable for the manage- 
ment of the Ward's estate and that the 
Board acts, in the management of the Ward's 
estate, sometimes through the Commissioner 
and the Collector, and sometimes through 
In this 
case it is established beyond doubt that the 
Board of Revenue expressly sanctioned the 
payment of Re. 8,500 by the Ward's estate 
to the Kanchangarh estate so that we have 
in: this case the approval of the Board of 
Revenue to that which was done by the 
Collector, The point which has been argu- 
ed by Mr, Pugh before us is completely 
met by what was placed before us by Mr. 
Sen this morning, namely, the approval of 
the manager to what, took place at the third 
conference held on $list March, 1921. 

It was lastly contended that the plaintiffe’ 
manager on his own showing had no power 
to enter into a settlement. As I have point- 


‘ed out the Kanchangarh estate was at the 


time in the hands of the trustees and Mr. 


‘Ghosh was the manager appointed by the 


t 


“at times, 
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“trustees to manage the Kanchangarh estate, 
-- Now, Mr. Pugh relies upon a letter dated the 


20th December, 1920, from the! manager to 


the Collector of Bhagalpur. In that letter 
the manager does say as follows: “They 
that is to say the trustees, “have now autho- 
rized me to accept the amount of Rs. 9,000 
provided the manager, Court of Wards, 
issues a chequeof Rs. 9,000 at once.” | 
Mr. Pugh who can be very technical 
- contends before us that here 


ig a clear admission by the manager as to 


-the limit of his authority and he argues 


raad 


power to ênter 


‘draw your 


that the manager admits that he had no 
sr into the settlement ‘‘uniess 
‘Court of Wards issues a 
cheque for Rs. 9,000 at once,” Mr. Ghosh 
the manager is not a lawyer; but we know 
exactly from another letter which he wrote on 
the 21at April as to what he actually meant. 
That letter has been marked as Ex. 11 and 
is printed at page 55, part 3 of the paper 
book. In that letter he says: 
“fy In continuation of this office letter 
No. 14, dated 15th January, 1921, and 
subsequent reminder 1 beg respectfully to 
special attention and ask the 
favour of your issuing the cheque without 
any further delay. The trustees agreed to 
accept this amount though the account 
showed a very large sum due to them only 
on the belief that the amount sanctioned by 
the Collector would be forthwith paid. 
‘They would not have pressed me to trouble 
you had it not been for the fact that Barari 
Court of Ward's estate is 
to be released and if the amount be not 
paid before the release of the estate, the 
trustees are afraid, there may be troubles 
and litigation over the matter afterwards, 
to avoid which they agreed to accept this 
similar sum on your intervention. Prompt 
orders are solicited.” | 

It is obvious that the trustees authorized 
the manager to enter into the settlement 
not on condition that the manager, Oourt 
of Wards, issues a cheque for Rs. 9,000 at 
once but in the full belief that the cheque 
would be issued at once. In my Opinion 


the ‘manager, 


‘there is no merit in the last point taken 


by Mr, Pugh. 
Ta my -ademen the decision of the 


learned Subordinate -Judge is right and 
must be affirmed, This appeal fails and 


must be dismissed. l 
In our opinion, the parties should haye 


- adjusted their accountsin this suit. The sole 


proprietor of the Anandgarh estate is one of 
the proprietors of the Kanchangarh estate 
and there is no reason at all why the parties 
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should not have sat roundatableand adjust- 
ed all their accounts, The result is that it 
will now be necessary for the appellants to 
institute a suit as against the Anuandgarh 
estate on the accounts as exist. between 


them. In these circumstances we do not 


think that we should make any order as to 
costs either in this Court or in the Court 
below? The plaintiffs, however, will, .be 
entitled to recover the Court-fee paid by 
them on their plaintin the Court below, 
Allanson, J.—I agreé. 
Ae ` Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1248 oF 1926, — 
| November 1, 1928. 
Present:— Mr. Justice Das and Mr, 
Justice Koss. 
RANJIT SINGH AND OTAERB— DEFENDANTS 
— APPELLANTS 
, Versus 
J HORI SINGH—PLaINTIFF 
— RESPONDENT. ay 

Ejectment suit—Failure to prove title—Mere proof 
of prior possession—Defendant unable to prove. better 
title—Decree in ejectmeni— Landlord and tenant— 
Khorposhdar- Right to minerals, 

The plaintiff in an ejectment suit can only 
succeed by the strength of his own title But 
possession is prima facie proof of title, and pre- 
vious possession is a good foundation for a suit in 


- ejectment, although the plaintiff who instituted the 


suit may not beable to establish any title in him- 
self, provided that the defendant does not establish 
a better title to the disputed property. [p. 907, col. 


“d 
Pemraj Bhayaniram v. Narayan Shivaram (l), 
Hanmantrao v. Secretary of State (2), Shama 
Soondurece Debia v. Collector of Maldah (3) and 
Bodha Gandevi v. Ashloke Singh(S), relied on. l 
Ram Chandra Sil v. Ramanmani Dasi (4), distmg- 


uished. 
There is no law which lays down that a khorposh 


dar G acquire a right to the minerals. fp. 907, 
col, L. 
Appeal against the decree of the 


ae udge, Ranchi, dated :the 3lst May, 
1926. 

Messrs. C. C. Das (with him Mr. C. C. 
Mukharji), for the Appellants. 

Messrs. K. B. Dut (with him Mr. B. C. De), 
for the Respondent. ° 
JUDGMENT. 

Das, J.—In this suit the plaintiff claims 
to recover possession.of a mining property 
known as Chaili Pahari. He „bases his 
title on a conveyance of l7th May, 1918, 
executed in his favour by one Barho Rai 


who appears to be a khorposhdar-of the ` 
Tikait of Doranda. It is not, disputed’ 


:,Mareh, 1921; but 


and dismissed 


_ below has reversed the 


of the Tikait 
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plaintiff 


disputed property from 15th January, 1921, 
up to 16th March, 1921. It appears that 
he did not work the mine from 16th 
he contends that he 
cammenced to work the mine ag£in from 
25th May, 1924, and continued to work it 
up to 6th September, 1924, when he was 


forcibly dispossessed by the defendants 


with the help of the Police. It appears 
thatthe defendants succeeded in satisfying 
the Magistrate in a proceeding under 


.8, 145, Oriminal Procedure Code, that they 
.were in possession of the disputed property; 


but it is not disputed that the plaintiff 
was not a party in that proceeding, so 
that it must be held that the dispossession 
of the plaintiff was a foreible one, 

The defendants based their title on a 
conveyance of 3lst May, 1913, executed 
in favour of Ohagan Lal Nagar by 
Ohirangi Rai who appears to have been 
another of the khorposhdars of the Tikait 


of Doranda. By the. transaction of 3lst 


May, 1913, a 16 annas interest in the 
entire mauza was transferred to Ohagan 
Lal Nagar, although it is admitted that 
OChirangi Rai had no more than 10 annas 
8 pies interest there. The Oourt of first 
instance found in favour of the .defendants 
the plaintifi’s suit. The 
learned Judge in the Oourt of Appeal 
decision of the 
Court of first instance and has given the 
plaintiff a decree substantially as claimed 
by him. 

The first point taken by Mr. O. O. Das 
on behalf of the defendants-appellants is 
that the plaintiff has no title whatever 
to the disputed property and that his action 
must fail. The contention is founded on 


- the admitted fact that the conveyance in 


favour of the plaintiff was executed by 
one who was admittedly a khorposhdar 
of Doranda, Mr. Das 
argues that it is -well understood 
that a khorposhdar has no underground 
rights whatever and that, therefore, the 


. plaintiff has not acquired any underground 


rights although he may have acquired 


- gertain rights to the surface with which 
' we are not concerned in this litigation. 


The argument as formulated by Mr. O. O. 
Das cannot be accepted, for 1 know of 
no law which lays down thata khorposhdar 
cannot acquire by express grant aright 


_to the minerals, It is quite true that a 
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.that the transaction of 17th May, 1918, 
--conveyed to the plaintiff a 24 pies share 
.in Mauza Maheshmarwa. The 
. claims to have been in possession of the 


by the weakness in 
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grant without express words will not 
convey thé underground rights to a 
khorposhdar, but: we have no evidence in 
this case as to whether the grant in favour 
of Barho Rai included the mineral rights 
or-not. It is, however, not necessary to 
found my decision on this view of the 


law, ‘for in my view the plaintiff is entitled 


to succeed -in this action provided he 
establishes that he was in peaceful posses. 


‘sion of| the disputed property prior to the 


forcible’ dispossession of 6th September, 
1924, and provided the defendants have 
not succeeded in establishing a title to 
the disputed property. Mr. O. O, Das relies 
upon the well-known doctrine that a 


“person suing in ejectment can only recover 


by the strength of his own title and not 
the title of the 
adversary. That proposition may be 
accepted as well-founded, but possession is 
prima facie proof of title, and itis well 


‘established that previous possession is a 


good foundation for, a suit in ejectment, 
although the plaintiff who instituted the 
suit may not be able to establish any 
title in himself, provided (and this is an 
important provision) that the defendant 
does not establish a better title to the 


disputed property In support of this 


proposition I may refer to the decision 


of Sir Michael Roberts Westropp in Prem- 
rai Bhayanirau v. Narayan Shivaram (1), 


In that case the learned Ohief Justice 
of the Bombay High Court laid down that 
‘possession is a good title against all 
persons except the rightful owner, and 
entitles the. possessor to maintain eject- 
ment against any other person than such 
owner who dispossessed him.” 

This decision was followed by Sir Lawrence 
Jenkins in Hanmantrao v. Secretary of State 
(2). In the course of his decision Sir 


‘Lawrence Jenkins refers to a judgment of 


Mitter, J., in Shama Soonduree Debia vy. 
Collector of Maldah(3), where the following 
principles were enunciated by that very 
distinguished Judge: 

“If the plaintiff can prove that she was 
in possession of the property in dispute 
until she was ousted by the defendant 
against her consent, and without the 
intervention of a Court of Law, the defendant 
ought to be called upon to prove hig 
title. lf the defendant succeeds in proving 
his title, the plaintiff ought then to be 


1) 6 B. 215. — 
2) 25 B, 287; 2-Bom. L. R; 1111, 
3) 12 W. R. 164. l 
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required to prove fa better one. That 
evidence of possession, however short, is 
evidence of title, is an undisputed proposi- 
tion of law, snd it, therefore. follows that 
such evidence is at least sufficient to make 
out a prima facie case in favour of the party 
by whom it is given.” ; on 
~ Mr. Das referred to the decision of 
Woodroffe: and ‘Mookerjee,- JJ., in Ram 
Chandra Sil v. Ramanmani Dasi (4), but 
the point that was really established in 
that caseis that a plaintiffin an ejectment 
suit can only succeed by the strength of 
his own title. Ido not read the judgment of 
Woodroffe, J., as going beyond > this. 
Mookerjee, J., no doubt says as follows in 
the course of his judgment; “The plaintiff 


[4 
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can, consequently, succeed. only upon proof. 


of . title and- not merely by proof of pos- 
‘session. It is, wéll settled in this Court, by 
decisions which are binding upon us, that 


mêre previous possession will not entitle a 


for recovery of posses- 


plaintiff to a decree 
suit under s. 9, 


sion, except in a 
‘Specific Relief Act.” Oo 
aa With all respect to that very distinguished 
Judge, Edo not think that the proposition 
‘is very correctly laid down in this passage. 
. I have already referred to the judgment of 
' Mitter, J., reported as Shama Soonduree 
‘Debia v. Collector of Maldah (3), which 


certainly lays down a proposition different. 


from that which is accepted by Mookerjee, 
J. in the case to which I have just referred 
and which, by the way, is not referred to in 
the judgment‘of Mookerjee, J. It is also 


worthy of note that the decisions of the - 


Bombay High Court by the very distinguish- 
ed Chief Justices of that Oourt are also not 
referred to in the course of the judgment of 
Mookerjee, J- ‘The view which has found 
favour in the Bombay High Oourt has been 
accepted as well-founded by the Chief Justice 
of this Court in Bodha Ganderiv. Ashloke 
Singh (5). The learned: Chief Justice held 
that “where a person who has been in pos- 
session of property for several years without 
title is dispossessed by another, who also 
has no title, the former is entitled to be re- 


stored to possession.” 


That this proposition is not in conflict with 
the other proposition which is equally well- 
established, namely, that the plaintiff in an 
ejectment suit can only succeed by the 
strangth of his own title, is apparent if re- 
ference is made to s. 110, Evidence Act, 


< (4)-36 Ind. Oas. 890; 200. W. N. 118. 0 00, 
_ (5) 98 Ind, Cas, 779; A, I "R. 1927 Pat..1;:5 Pat. 
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which provides: 
whether . any: person is owner of any-. 
thing of. which he is shown to -be~in 
possession, the burden of proving that he is 
not the owner is on the person who affirms 
that he is not the owner.” © = © -) a 
Now, how does the- position stand ons. 
110, Evidence Act? The plaintif brings a 
suit in ®jectment. Itis quite true thatehe 
can only succeed by the strength of his 
‘own title 
that he was.in possession of the disputed 
property before he was forcibly dispossess- 


‘ad. Section 110 assumes that he must be 


taken to be the owner till the contrary is 
established. It:follows, therefore; that if the 
case atiracts the operation of s. 110-ofthe 
Evidence Act, the onus-must be upon the 
defendants to show that the plaintiff who 
has proved that he was in possession before 
his forcible dispossession is not entitled to 
the disputed property. l l 


Then the question is, has`the plaintiff — 


‘satisfied the Court of facts that he was in . 


possession of the disputed property prior to - 
the 6th September, 1924? The Courts of ‘fact 
have differed in their view of the evidence; 


-but we are conclusively bound by the view 


of the lower Appellate Court on a question 
of this nature.- Mr. Das contended before 
us that the judgment of -the learned Sub- 
ordinate Judge on this question is not in 
accordance with Jaw and that he has not. 
considered mary important matters which 
‘were Considered by the Oourt of first in- 
stance. It is impossible for us to say that 
because the learned Judge has not referred 
to all the evidence in the case, he has not 
considered allthat evidence. I find it im- 
possible to accede tothe argument of Mr. Das 
that we should regard the judgment of the 


“When the question. is 


He satisfies the Court of facts . 


oe r 


lower Appellate Oourt as one which is not in | 


accordance with law. I hold, therefore, that 
the fnding of the learned Subordinate Judge 
that the plaintiff was in possession of the dis- 
puted property on the 6th of September, 
1924, and. that he was forcibly dispossessed 


“on that date is binding on us in second 


appeal, | 

The question then arises, have the defend- 
ants shown by the evidence which they 
have adduced either that the plaintiff has no 
title to the disputed property or that they 
have a better title? Now they have certainly 
not shown that the plaintiff has no title. All 
that Mr. Das contends in this connexion is 
thatthe plaintiff's grantor being a khorposh- 


: dar, it must follow, asa matter of law, that 


the plaintif has no title to the underground 
rights; but, as Ihave said, this gontention 


` 
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“ is not well-founded. So far as the title of 
the defendants is concerned, it is admit- 
. ted that the documents standin the name 
of Chagan Lal Nagar and the learned Judge 
in the Oourt of Appeal says as follows: - l 

“There is hardly any evidence worth the 
name to show how the defendant acquired 
any right from Chagan Lal Nagar, -the 
lessee under Ex. A. The defendant has, 
therefore, no locus standi to oppose the 
plaintiffs case.” 
- Even if we should ignore this finding of 
fact, it does not follow that the defendants 
have a better title to the disputed property. 
The plaintiff is in possession ofa ‘certain 
mine known as Chaili Pahari. Chagan Lal 
Nagar, no doubt, obtained a conveyance of a 
10 annas 8 pies share in the mauza, but it 
has not been established by the defendants 
that this mine Ohaili Pahari is included 
within the 10 annas 8 pies share which be- 
longed to Ohirangi Rai and which he cons 
veyed to Ohagan Lal Nagar. It follows, 
therefore, that the defendants have not 
established a better title tothe disputed pro- 
porty. = ; i ny 

In my opinion, upon the findings of -fact 
at which the learned Judge has arrived, 
this appeal must fail and must, therefore, be 
dismissed with costs. 
- Ross, J.— I agree, 

A. Appeal dismissed. 


PATNA HIGH COURT. 
Oirvin Revision No. 335 oF 1928. 
January 10, 1929. 
Present:—Mr. Justice Fazl Ali. 
GANESH LAL SARAWAGI— 
l PETITIONER 
TA versus 
MAHABIR SAHU AND ANOTHER 
OpposiTa PARTY, l 
Civil Procedure Code (Act V of 1908), O. XXI, r. 58 
—Claim case—Scope of enquiry—Question of benami, 
whether can be gone into. Mi 4 
In a claim case under O. XXI, r. 58, Qivil 
Procedure Code the Court must come to 
a finding as to whether the claimant had at 
the- date of the attachment some interest in 
or was „possessed of the property attached. 
When the Court is satisfied that the property 
was atthe time ofthe attachment in possession of 
the claimant it must be found whether he held 
possession of the property on his ‘own account -.or 
in trust for thé judgment-debtor and in certain 
cases in order to determine whether the claimant 
is in possession of the property on his own account 
or onaccount of the judgment-debtor is may be 
necessary to go incidentally into the basis of the 
‘claim. put forward by the claimant.. - - 


we 
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while he was ‘really a witn 


this fact 


obtained a rule, 
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- The Court is, however, not entitled to go into the 


question of benami., [p. 910, col, 2: p. 911, col, 1.7. 


nom Kishun Singh v, Damodar’ Prasad (6), relied 


- Mae Intosh v. Bais Pinte Sen (1) E N.M 
Chetty v. Chartered Bank, of Tada” Aia 
China (2) and Phomon Singh v. Wells (3), referred to.. 


_ Civil revision against an order of the 
Sub- Judge, Gaya, dated.the 18th J une, 1928, 
“Mr. Ragho Saran Lal, for the Peti- 
tioner. 
Mr. B.C. De, for the Opposite Part 
v a MEN a r a E 
given rise to thi icati 
are briefly these, ° eee 
_ The petitioner obtaineda money decree 
against two persons Mahabir Sahu and 
Makhola Sahu on 11th March, 1924, and got 
A certain house in the village Daboor 
attached in execution of that decree 
Thereupon Kishun Sahu Opposite party 
No. 2 put in a claim before the Subordinate 
Judge of Gaya under O, KAT, r: 58, alleg- 
ing that hehad purchased the house from 
Makhola the father of opposite- party No. 1 
by virtue of kabala dated 21st December 
1923. On 10th December, 1927, the learned 
Suvordinate Judge allowed the claim and 
released the property from attachment, The 
petitioner thereupon filed an application 
for review before the Subordinate Judge 
one of the grounds being. that the Subor- 
dinate Judge had committed. an error of 
record while referring to. the evidence of 
one Punit Mahto who had been examined 
on behalfof the claimant in the course 
of the enquiry before him. On 16th June 
1928, the learned Subordinate Judge dis- ` 
missed the petition with the Observation - 
that although he had made a mistake 
in referring to the witness as a witness 
examined on behalf of the decree-holder, 


ess examined 
yet apart from 
| t there was sufficient evidence on 
the record to support’ his findings and that 
he did not see any: sufficient reason for 
changing his views, The petitioner there- 
upon came up to this Court in revision and 


on behalf of the claimant, 


Now it is urged. before me. in 

of the rule (1) that the learned Baba 
nate Judge should have considered whe- 
ther thesale-deed relied on by the op- 
posite-party wasa genuine ora collusive 
document executed to defraud the creditor: 
(2)that the learned Subordinate J udge 
having found the possession: of the claim. 
ant should have proceeded” to consider 
whether the claimant wa 


_ cla was in possession 
of.the house in -dispute in his- ownrightg 


ki 


-Advocate for the 
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or in trust. for the judgment-debtor within 
the term of O:. XXI, r. The learned 
petitioner has in the 
course of his able argu nən ts referred me 
to the following cases Mac Intosh v. Bidhu 
Bhusan Sen (1), H.N.M K. Chetty v. Charter 
ed Bank of India, Australia & China (2), 
Phomen Singh v. Wells (3) and Nainu v. 
Bhupendra Nath Rakhiti4). - l 

In the case of Mac Intosh v. Bidhu 


` Bhusan Sen (1) it was found by the first 


Court that a judgment-debtor with the 
object of- defrauding the creditors had 


‘executed a collusive sale-deed of his pro- 


‘perty: in favour ofa third person who was 
in possession of the property and who 
preferred the claim tothe property under 
O. XXI, r. 58, Oivil Procedure Code, when 


. the property was attached by the creditor 


in execution of the decree. It was fur- 


~ ther found that the claimant was in pos- 


session of the property for the’ benefit of 


thejudgment-debtor and to defraud his 


In these circumstances if was 


creditors. 
Calcutta 


held by a Division Bench of the 


High Court that in view of the findings of . 


the lower Court the claim had been rightly 
dismissed, ~~ 


In E. N.M K. Chetty v. Chartered Bank 


of India, Australia & China (2) it was 
held bythe Ohief Oourt of Lower Burma 
that, under ©. XXI, rr. 60 and 61, the 
Court should consider whether at the 
time of attachment the property was in 
possession of the judgment-debtor as his 


-own-property and not on account of any 


' - other person orin trust for him; and that 


ifthis entailed a consideration of the 
bona fides of sale in his favour set’ up by 
the objector or the legal effect of the 
deed of conveyance, such matters should 
be gone into. In Phoman Singh v. Wells 
(3) it was held that ‘under O.XXI, rr. 59 and 
60.it was incumbent upon the Judge to go 
into the question as to whether possession 
of-the judgment-debtor was on his own 
account oron account of the applicant 
and it was not sufficient’ to enguire into 
the actual possession only. In Nainu v. 
Bhupendra Nath Rakhit (4) certain pro- 
perty having been attached in execution 


~ ofa decree the petitioner before the Court 
' _ @laimed an interestin and possession of 


the property.. The Oourt disallowed the 


claim holding that the petitioner had some - 


(1) 17 Ind, Oas.. 12; 16 O. W. N. 959. 
d 18 Tad. Oas 189; 11 Bur. L. T. 118 


18. 
) 76 Ind. Cas. 677;1 R. 276; 2 Bur. L.J, 134; A, 


2 
3 
a 1923 Rang. 195. 
(4) 60 Ind, -Oas, 616.. aes 
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interest but not the ` entire- interest and . 
the Court neither found what was the- 
nature of the petitioner's interest for . 
whether the judgment-debtoror the - peti- 
tioner was in possession of the property, ° 


“In these circumstances if was - held that. - 


under O. XXI, rr. 60 and 61, Civil Proce- 


dure Code, the order was illegal and was 


liable to be set aside in revision by the - 
High Oeurt. TERE 
The principles - deducible from these 
cases cited by the learned Advocate for 
the petitioner may be summarized -as fol- 
‘lows: (1) that in aclaim case under O, XXI, - 
r. 58 the Court must come toa finding as 
to whether the claimant had at the date 
of the attachment some interest in or was 
possessed of the property attached; (2) that 


‘when the Court is satisfied that the pro- 


perty was atthe time of the attachment | 
in possession of the claimant it must be 
found whether he held possession of the. 


‘property on his own account or in trust 


for the judgment-debtor; (3) that in certain 
casesin order to determine whether: the 
claimant ‘isin possession of the property 
on-his own account oron account: of the 
judgment-debtorit may be necessary to | 
go incidentally into the basis of the claim ` 
put forward by the claimant. : 

In the present case the allegations madé 
by the petitioner-in his reply to the petition . 
of claim-filed’ by the opposite-party - 
before the Subordinate Judge were - that. 
the claimant had never purchased the 
property and was not in possession there- ` 
of that the judgment-debtor had executed 
the sale-deed relied on by- the claimant 
in ordér to-defraud the opposite-party; 
that the claimant. had neither received 
the consideration money nor obtained pos- 
session over the property in dispute, and 
that the sale-deed relied on ` by the 
transaction. The . 
learned Subordinate Judge found that the 
pleataken up by the petitioner in his 
petition of objection that the claimant 


‘was not in possossion ofthe property had 


not been made out and that the claimant 
had established that he had been in 
possession ofthe housé in his own right 
and not in trust for the judgment-debtor, 
He further refused to go into tle ques 


-tion as to whether the sale-deed in favour 


of the claimant -wasor was not a benami 
transaction. His observatior on this point 


‘will be found in the following passage in 


his judgment. - - ne 
~ “The deeree-holder asserts ` that- the 
kabzaset up. -bythe claimant” is a fare 


Ma 


4 
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4ransaction that the judgment-debtor has | 
been in possession of the disputed house. 
i am not entitled to go into the intricate ` 
e question of benami in this case: vide < 
Monmohiney Dasseev. Radha Kristo Das 
(5).. Theonly point for determination in °. 
this case is whether “the claimant has -been | 
in possession through his tenant as alleged `~ 
by him; if so, whether in his own right or 
in tgust for the judgment-debtor.” 9 
Now, it is contended by the learned Ad- 
vocate for the petitioner that it was neces- 
sary torthe learned Subordinate Judge. 
“ to have gone into the question as to whe- _ 
ther the sale-deed was genuine or collusive, 
because without going into the question ` 
he could not have properly decided as. 
to whether the claimant was in possec- | 
sion of the property. on his own account, or: 
in trust for the judgment-debtor. The con-. 
tention of the learned Advocate is not with- 
out some force, butat the same time it - 
must be remembered. that it has been. 
repeatedly held that in a'claim case arising 
‘under O. XXI, r. 58 the Court is not 
entitled to go into the - question of 
benami: ses Ram Kishun Singh v Damodar ' 
Prasad (6). Besides, the position taken up 
by the petitioner in his objection petition. . 
was that the property in dispute. was not . 


MOHAMAD SAIYEED V,.GURSAHAT MAHTO ` | 911 
PATNA HIGH COURT. 
Suconp UivIL APPEAL No. 788 oF 1926, 
K January 30, 1929. 
Present :—Mr. Justice Adami and 
_ Mr. Justice Chatterji. | 
“MOHAMAD SAIYEED anp otarss 
© —PLaINTIFFS —APPELLANTS 
“versus 
GURSAHAY MAHTO AND OTARRE 
` ‘—DEFENDANTS— RESPONDENTS 

Bengal Estates Partition Act (V of 1897), ss. 29, 
119—Jurisdiction of Civil Court to.decide, whether’ 
estate has been partitioned—Order of Collector direct- 
ing "partition, effect of. f 

The, Civil Court has jurisdiction to decide whe- 
ther there has been a complete partition’ of an estate 
so as to preclude a subsequent partition and ita 
jurisdiction is not taken away by the mere fact that 
the Collector had passed an order that the estate” was 
liable to partition. is . 

Manno Chaudhry v. Munshi Chaudhry (D): and 
Narsingh Thakur v. Bishunpergask Singh (2), relied 
A f 


n. : 
- Beas Singh v, Baldeo Pathak (3), commented upon. 
Second appeal against an order of the 
District Judge, Patna, dated’ the 15th 
May, 1926. , - 
Messrs. Janak Kishoré and Rajeshwari 
` Prasad, for the Appellante, 
Messrs. 5. M. Mullisk, Brijkishore Prasad 
and J. C. Sinha, for the Respondents. 
JUDGMENT. 
Chatterji, J.—This. appeal arises out 


¢ 


. to him, that is to sa 


in possession of the claimant but it was 
in possession of the judgment-debtor. him- 


self.. The Subordinate Judge, however, 


found that this was not so and that the 
claimant was himself in possession of the 
disputed.properiy. This being so and when 
I find that the learned Subordinate Judge 


~had correctly formulated the points which 
` he had to determine in-the case, as will. 
‘appear from the passage quoted by me: 


and when the learned Subordinate Judge 


has come to certain clear findings on those: 
be justified . 


points, I donot think I shall 
in interfering in this case, especially- as 
the petitioner has another remédy open 


way of a suit. 


The application is, therefore, dismissed, . 


but I donot think this is a case in which 

any costs should 

posite-party. x 
A. Application dismissed, - 
(5) 29 0. 548, 


(by 75 Ind. Oas, 856; A.R. 1924 Pat, 506; 5 P, Le 


y, he can proceed by 


_ be allowed tothe op-- 





of a suit for a declaration that a certain 


estate in respect of : which the- defendant 
had applied for ‘partition before the Ool- 


‘lector was not liable to partition as there 


had been a complete partition of the estate 
within the meaning of.s. 7, Estates Parti- 


. tion. Act, and for an injunction on the 


defendants restraining them from proceed- 

ing with the partition. Thelearned Sub- 
ordinate Judge passed a decree in favour ` 
of the plaintiffs, but the learned District 
Judge, -while affirming the finding of fact. 
that the estate had already been- partition-. 
ed, dismissed the suit on the simple ground. 
that.the suit was not maintainable and that 
the Revenue Authorities were ‘the only: 
persons competent todecidethe question 
whether the estate had been privately. 
partitioned or not. - - ; i 


of 
7 7 

i* 
t: 


~M 
s 


piz 


behalf of the appellants on the cases of 
Manno Chaudhry v. Munshs Chaudhry: (1)and 
Narsingh Thakur v. Bishunpergash Singh (2). 
On behalf of the respondents reference is 
made to the case of Beas Singh Vv. Baldeo 
Pathak (3), where the view appears to 
have been taken that the Collector. is the 
only authority to decide whether the estate 
has been previously partitioned. 


“Now. 9, Oivil Procedure Code, provides 
. that the Oourt shall have jurisdiction to try; 
all suits ofa civil nature excepting suits 


of which their cognizance is either expressly 


or impliedly barred. Therefore . the Civil. 


- Court will necessarily have jurisdiction over 


this matter unless, the jurisdiction is ‘taken... 


away expressly or impliedly by some statu- 
tory provision. Section 119, Estates Parti- 


tion Act, takes away the jurisdiction of the 


Civil Court in certain matters buts, 29 of 
that Act, under which the Collector passed 
the order that the estate was liable to parti- 
tion is not one of the sections referred to 
therein. If really. the Legislature intended 
that the Qivil Court would have no jurisdic- 
tion over a matter like this merely because 


` the Collector had passed an order that the 


estate was liable to partition a specific 
provision would. certainly have been made 
in the Act itself. : Es 

1 think, therefore, apart from all’ 
in the matter. This view of mine is support- 
ed: by cases of this Court referred to by the 
learned Advocate for the appellants which I 
have mentioned before, The case cited by 


the learned Advocate for the respondent is. 


‘distinguishable from the facts of the present 
case, because there the partition had been 
completed, and even’ possession had been 
delivered. -It is true tbat there are certain 
observations in that judgment which would 
go to indicateas if the Oivil Oourt had no 


jursdiction where an order had been passed 


(1) 43 Ind, Cas. 393; 3 P, L. J. 188; 5 P. Li W. 97. 


(2) 75 Ind. Oas. 1036; A. 1. R. 1524 Pat. 209; 4 P.L. ` 


T, 629; (1924) Pat, 21. 
(3) 109 Ind. Oas. 609; 7 Pat. 510; 9 P., L.T, 267; A, 
I, R. 1928 Pat, 343. : 
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In support of the contention that the. 
suit is maintainable, reliance is placed “on 


authori- - 
ties, the Oivil Court has perfect jurisdiction 


or VOLUME 119. 
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by the Oollector directing a partition of a 
certain estate, but the language of eyery 
Judicial pronouncementmust be understood... 
as spoken in reference. to the facts under 


those facts. I think, therefore, that the 
ease of Beas Singh v. Baldeo Pathak 
(3) cannot be supported. as an authori- 
ty for the general proposition -that 
a Oivil® Court has no jurisdiction at all 
It is to be mentioned that reference- is 
made by their Lordships, who decided that 


-case,to s 119 asa bar to the Oivil Court. 
deciding that question afresh after it had. > 


been decided by the Collector. So they must 
have had in their minds the fact that the 
partition had already been completed. The 
completion of partition proceedings is 
providedafor in Chaps, VIIL and X, Estates 
Partition Act, and it will be. noticed that: 
8, 119, Estates Partition Act, especially. 
provides that orders passed under these 
Ohapters will not be liable to be contested 
in a Oivil Gourt. Then the case of 
Manno Chaudhry v. Munshi Chaudhry (1) 
amongst others was referred to by their 


‘Lordships in the case of Beas Singh v Baldeo 


Pathak (3) and there they distinguished. 
that case on the ground that an 
injunction had been sought against the 
defendants restraining them from proceed- 


‘ing before the Oollector in. respect to'a 
‘batwara which was being made, 


That is’ 

exactly the case here. 
Lam satisfied, therefore, that the Civil - 
Court bas. ample jurisdiction in a matter- 


-like*this and the view taken by the learned- 
District Judge cannot be supported. In... 


the result the appeai is allowed, the 


decree of the learned District .Judge .éet ~ 


aside, and itis declared that the estate is 
not liable to partition and that the defend~«: 
ants be restrained by an injunction from 
proceeding with it, The plaintiffs -appellants 
shall get their costs throughout which we 


a 
“ 
y 6 


consideration and limited in meaning to: ` 


` 


direct must be paid by the major respond- -° 


ents. < i 
Adami, J.— I agree. - 


A. Appeal allowed, 


Vol. 119) 
Adverse possession— concld. 


husband's property—Presumption as to nature : of 
possession—Succession on her death, 
Where a widow in possession of her deceased 


' husband's property as his widow, forfeits her right : 


to that property under custom on account of her 
re-matriage, buf continues in such possession not- 
withstanding the forfeiture without objection by ` 
the -reversioners, the widow must be presumed to 
Rave continued in possession of the same limited 
estate of -which she was in possession since 
the death of her first husband. The inaction of the 
reversioners for a period of twelve years after the 
re-marriage can result only in vesting a complete 
title in ‘the widow to a widow's estate in respect 


‘of her husband’ s land and there can be no adverse’ 


- possession against them. on her death and thougk 
,8he cannot be evicted during her lifetime if she has 
‘continued to possess such land for more than 12 years 
‘after her re-marriage, on her death her first husband’s 
. reversioners will succeed her and not her own heirs. 
L Desa v. Dani, A. I. R.41929 Lah. 927; Ind. Rul. 
(1929) Lah. 846 238 


Agency Rules, r. 55—0mission of ari to exercise 
right of appeal—Interference in reviston—Civil 
Procedure Code (Act V of 1908), s. 115. 

‘Where a person who had aright of appeal to the 
-Agent failed to exercise it and -then sought further 
‘telief by way of a petition under r. 55 of the Agency 
‘Rules and the petition was dismissed by the Agent: ' 

' Held, that the Agent did not commit any irregular- 
‘ity in the exercise of his jurisdiction so as to warrant 

interference by the, High Oourt in revision; M 
` OHEBOLU JAGANNADHAM V. DALAPATI CHENDRAMMA, A, I. 
' R. 1929 Mad. 489; Ind. Rul. (1929) Mad. 960 320 


Agta Pre-emption Act (XI of 1922), 88., 3, 4-- 

. Vendor and purchaser—Agreement to re-transfér 
. to vendor on payment of price, validity of— 

Enforceability of such agreement against subsequent 

transferee with notice—Ambiguity—Rule against 
al aa ga rier aie of alienation—Transfer of 
- Property Act (IV of 1882), ss. 10, 14--Specific 

Relief Act (I of 1877), s. 27 (b). 

A contract between a vendor and purchaser that 
the latter shall re-transfer the pr operty to the former 
on payment of the price and shall not sellit to any 
other person unless the vendor refused to take it 
ja not void on account of any ambiguity or on 

‘account of its offending against the rule of per. 
petuities, and can be enforced against subsequent 
. transferees with notice of the contract. 

A suit by the vendor to enforce his right under . 
< such a contract against a subsequent transferee is 
not a suit for pre-emption of the subsequent trans- 
fer governed by the Agra Pre-emption Act. 
‘Dayan v.Guasira, A. I. R.1929- All. 667; Ind. Rul. 
(1929) All. 1076; (1929) A L. J, 1255 "836 
i s. 4 ( 1)—‘Co-sharer’, meaning of—Person 

merely recorded, as co-sharer but having no 

_ proprietary interest, whether entitled to pre-empt. 

‘Under,the Agra Pre-emption Act, 1922, a person 
who is merely recorded as a co-sharer but who is not 
entitled as proprietor to any share or part ina village 

or mahal is not, a ‘co-sharer’ and is.not entitled to claim 
pre-emption. 

Mere possessory title would not make a person 
whose name is recorded in the. khewat as co-sharer, 
' entitled as. proprietor to-a share. A Puut OHAND v. 
GOBARDHAN Das, A. I. R. 1929 All. 739; (1929) A. L. J. 
.970; Ind, Rul, (1929) AR. 1095 855 - 
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Agra Pre-emptlon Act—contd. 


en 4 (1),°20—Transfer of Property Act 

- (IV if 1383), s. 128—Oral gift, validity of— Person 
to whom co-sharer has made- invalid gift, whether 
entitled to, resist suit for pre-emption—~‘Co-sharer’, 

‘indefeasible title’, meanings of. 

For a person to ‘become a co-sharer under the 
Agra Pre-emption Act it is necessary under 8. 4, 
sub-cl, (1) that ha should be entitled as proprietor 
to a share in the mahal and a person who is in 
adverse possession without actual title cannot be 
said to be a proprietor. 

The expression ‘indefeasible title’ in s. 20 of the 
Agra Pre-enption Act refers to full proprietary title 
which is not liable to be defeated and does not 
include the title of a person in adverse possession 
so long as his title has not matured: by prescription. 
. Though a person who has consented to an oral gift 
may be estopped from denying the validity of the 
gift, interest in the property gifted will not pass to 
the donee in the eye of the law without there being 
a registered deed of transfer as prescribed by as, 123 
of the Transfer of Property Act. A Baoncar Lau v. 
Desr Din, A.I. R. 1929 All. 300; (1929) A: L. J. 430; 
Ind. Rul. (1929) All. 1031; 51 A. 629 503 


s. 8, sub-cl. (c), ss. 14, 15—WNotice of sale 
to pre-emptor—Refusal to pre-empt—Sale under 
different circumstances—Right to  pre-empt— 
Estoppel. 

Where a pre-emptor was informed that the vendor 
was going to sell an entire 16 annas share for a 
consideration of Rs. 29,000 to A personally and the 
-sale which actually took place was of about 10 annas 
ay for Rs. 24,000 to A as manager-of a Oom- 





Held, that the pre-emptor was not estopped from 
asserting his right of pre-emption in the absence of 
any evidence to show that he had conveyed to A 
the idea that even if the circumstances were changed 
he would not assert his right of pre-emption. A 
“PUNJAB Sugar Minis Oo, Lro. v. LAOHHMAN PRASAD, 
Ind. Rul. (1929) All. 969; (1929) A. L. J. 1178; A. I. R. 
1930 All, 77; 51 A. 1046. 9 


s. 8 sub-ol. (C), ss. 14, 15—‘Purposes : - of 
manufacturing industry’, meaning of—Cultivation 
of raw material, whether part of manufacture— 
‘Sale of land for sowing sugarcane’ to “ sugar 
manufacturing Company, whether exempt from 
pre-emption—Omission to recite purpose in 
sale-deed, effect of—‘Land', meaning of. . 


A sale of land to a sugar manufacturing Company 
“for the purpose of sowing sugar cane crops and 
cultivating sugar cane does not come within the 
. scope of sub-cl. (c) of 8.8 of the Agra Pre-emption 
| Act inasmuch as the cultivation of sugar cane crops 
‘is an agricultural pursuit quite separate and in- 
„dependent from the industry of mai la 
sugar. 

fa order that a vendee may take the benefit of 


` sub-cl. (c) of 3.8 of the Agra Pre-emption Act, itis 


not necessary that therashould be a clear: recital 
in the sale-deed itself of the intention with which 
-the land is purchased. 

Per Sulaiman, J.. Quere. —Whether the word ‘land’ 
insub-cl.(c) of s. 8 of the Agra Pre-emption Act is 
applicable to fractional shares in a cemindari. A 
“PUNJAB SugaR Mitts.@o. LTD v. LACHHMAN PRASAD, 
Ind. Rul. (1929) All. 969; (1929) A. L s su, ALR 
‘1930 All, 77; 51 A, 1046 . g 


E 918 ` 


Agra Pre-emption Act~coneld. 2 man aeS 


wt ~~ we oe Ft 





ss 13, 19; 20—Rival pre emptors.- Crucial 

date jor determination ‘of rights—-Acquisition of 
equal rights during pendency of suit, effect.of.. 

_ The crucial date in determining the rights of rival 

tlaimants to pre-emption is- the dato of the first 

Court's decree in the pre-emption suit and if on that 


4 ; 


, date all the rival claimants have equal rights there is’ 


“no preference inter se, even though one .of the 
claimants had a preferential right at the date of the 
institution of the suit. A Ram Rags TEWARI v. SHEORAJ 
Sarruwar, A. 1. R. 1929 All 663; (1929) A. L.J. 1104; 
Ind Rul (1929) All. 1090; 51 A. 965. ‘850 


amma $, 20. Sez AGra PREEMPTION Act, 1922) 
8. 4 (1) < 


‘Agra Tenancy Act (ll of 1901)—Agra Tenancy Act 
` (III of 1926), s- 281—Suit filed when old Act was 
in force—Decision after passing of new Aci— 
Appeal, forum ‘of—Right of appellant to. exclude 
time requisite for obtaining coptes—Limitation 

Act (IX of 1908), s. 4, applicability of. 

A suit for profits valued at’ less than Rs. 200 was 
instituted in the Court of an Assistant Collector of 
the First Class when the Agra Tenancy Act of 1901, 
(which provided that appeals from decisions in such 
suits shall lie to the District Judge) was in force. 
It was, decided after the coming into force of: the 
Agra Tenancy Act of 1926 which provides that 
an, appeal to the District Judge lies only where the 
subject-matter exceeds Rs. 200 in value: 
` Held, (i) that the right to appeal was governed 
by the law in force when the suit was instituted, 
“mz. the Agra Tenancy Act of 1901; 

(ii) that the appellant was entitled to exclude the 
time taken.in obtaining certified copies of judg- 
-ments and decrees, 

The mere fact that there is a specific section in 
Act III of 1926 providing for the applicability of 
s 5 of the Limitation Act, does not lead to the 
‘conclusion that it was intended by tbat section to 
‘exclude the applicability of the rest of the Limita- 
tion Act to suitsand proceedings under the Agra 
‘Tenancy Act. A JANAK DULARI v. BISHAMBHER NATA 





“A. L, R 1929 All. 745; Ind. Rul. (1929) All. 1003; 13 

-Re D. 736 ; -. 251 

: | S, 21. See Contract AoT, 1872, ss. 23, 24 
“505 





S. 159—Lambardar—Suit against co-sharer 
for arrears of revenue—Burden of proof of 
collections — Partition, effect of— Lambardar; 
whether bound to prove actual payment. ° 2 
Under 8.159-ofthe Agra Tenancy Act of 1901, a 
_lambardar can sue a co-sharer for arrears of revenue 
_payable to Government by such co-sharer, even 
though the arrears of revenue claimed have not been 
poe by the lambardar tothe Government from his 
ocket, 
, A- -and B were. co-sharers of a mahal of which 
A was thelambardar. A and B divided their shares 
_in Fasli 1327 but A continued tobə lambardar till 
„Fasli 1331. No provision was made in the deed of 
partition for arrears of rent due beforé the parti- 
“tion which would be coliected subsequent to the 
| partition. A sued B for arrears of revenue payable 
“by B for the years 1328 to 1330. B contended that 
„A had collected arrears of rent due before parti- 


„ponr: ’ ¥ 
y Held, that A was not bound to prove’ what were 


ENDIAN CASES: > 


, - 
< i Lig 
Agra Tenancy Act—1901—coiicld. -: =. ent 


‘thé-amounts which he. had collécted during the years 
in suit for the: years prior ‘to ‘partition. A ISHRI 
SINGH V. TEJBIR SINGH, (1929) A. Lid. 869; A.I. R. 
1929 All. 689; Ind. Rul. (1929, All 941; I3 R. ore 


———-— SS, 164, 165--Suit for profits- agains’ 
co-sharer—-Defendant, when liable for plaintiff's 
_ share of Profits on entire rental, 6, @ 
In a suit for accounts under s. 165, Agra Tenancy 
Act against’ a co-sharer who has. collected -the rent, 
the latter cannot be made liable to pay profits on 
what he might have collected by exercise of . due 
diligence. s 4 l i ab 
But, it is open to the Court to infer from the 
circumstances of the case that the, defendant did 
in fact, collect, the entire rental and make him 
‘liable for the plaintiff's share of the gross rental. A 
Gasram SINGH v. Batwant SINGH, A. I. R. 1929 All. 
702;Ind. Rul. (1929) All. 1027; 13 R. D. 758 499 
m S, 201 
plaintif as proprietor in Pecord-of-Rights— 
- ` Presumption—Infei ential. decisions. -of Civil Court 
‘by reason of res judicata, whether rebut . such 


`“ presumption—Adverse Revenue Court order-subse- 


|” quent to plaint, efect of. Coa va, 

- Whena Oivil Court has decided the- question of 
proprietary title to the property in suit, there, is 
nothing left for the Revenue Court to presume 
,under the provisions of s,-201_:(3) of - the. Agra 
Tenancy Act of 1901. The presumption, however, is 
removed only so far as there exists a . definite 
„Oivil Court decision regarding the property in suit, 
and such decisions’ should’ not be permitted to 
cover any inferential decision ofthe Civil Court by 
aason of res judicata. ` ` ` my a AE ea 
' A Revenue Oourt order removing ‘the plaintiff's 
‘name from the village record ‘subsequent to the 
presentation of the plaint will not affect the ‘plaint- 
iffs right to sue for profits for the years “during 
which his name was entered in: the village record. 


‘A Tayyas-un-Nissa v. NASRULLAH, A J. R. 19297 All. 
433. 


378; 13 R. D. 392; Ind. Rul. (1929) All. 1009 


S$. 273—Permanent lease by manager of 
Hindu family—-Suit to cancel ‘leaseJurisdiction 
of Civil Court—Permanent lease, whether can be 
“construed as lease from year to year Lessee, 
whether entitled to refund of consideration, ‘before 
cancellation. ; a a . setae 
Section 273 of the Agra Tenancy Act is not appli- 
< cable to asuit by a Hindu son. for cancellation of a 
perpetual lease of a fixed-rate holding ‘by his father 
-on the ground that the lease was executed by ‘his 
father as> manager but for no ‘legal necessity. 
The Civil Court has jurisdiction to entertain such 
a sult. meg ee eS 
An unauthorised permanent lease by the manager 
of a joint Hindu family cannot be construed: as an 


ordinary lease from year to year and held valid to 
that extent. ` eg 


4 z b g e e 
“In a suit for mere cancellation of a lease-by a 


(3)—Suit for profits—Entry., of 


- manager under. which possession has-not’ passed’ to - 


the lessee, the. question whether the lessee is 
entitled. to refund of the consideration; paid’ by 
¿him does: not arise. The «lessée-mdy'. bring a 


fresh suit to recover such money ifhe-is entitled - 


toit. A BANWARI BARHI.?, RAM Ratan PANDEY, A. L 
- R.1929°All, 387; 13.R. D. 396; Ind. Rul. (1929) All, 


1012 | 4236 


“all the proprietors; 


| ‘diction of Distr ict 


‘1929 All. 8 £5; 13: R. D 


¥ol. T 9) ‘ 


Agra Tenancy Act (ul of 1926), $s, 99— Sale. of- 

share by manager of joint Hindu family and relin- 

“ quishment of sir plots—Suit by member to recover 
Di oe plots—Limitation—J urisdiction — 

ourt. `o i 


A Hindu father ‘sold’ a certain share of ‘the family ` 


property to the defendant, and also ‘relinquished sir 
plots.” 


99° of the Agra Tenancy. Act and was governed by the 
six months’ ‘rule of limitation.” ‘ 
‘In order to give jurisdiction to a Revenus ` Court 


‘Under. 5.990 of the Agra Tendney Act, it is not neces- 
gary’ that the ejectment should have ‘been effectad ‘by: 
it is sufficient if any ‘person: 
claiming to :have the right to eject has ‘ejected the 


laintiff.- ' A'SUBEDAR SINGH v Kowar Sixes, :A: T R. 
1929 All; 656; Ina. Rul. (1929) All. 1004; 13 R.. D. 676 


252 


akan S, 181—Collusive distraint by A ra to 


defeat third person's right Suit in” Civil Court, 
` | competency of: 


“ The Civil Court has jurisdiction to afford relief to 


‘a third person who has suffered loss by'a fraudulent 
distraint collusively brought about by a zemindar | 
" against his tenant. 


"Dictum. = Wherever ‘fraud or collusion is‘ “alleged 


- -and one person’ has derived’ benefit. aad another has 
lost by such fraud or: collusion, the jurisdiction of 


the Otvil Court certainly arises. A MUKHTAR AHMAD Y, 
Lacuman Prasan; Ind. Rul; (1999) All. 988: A. I. R: 
1929 All: 845: 13 R D. 

- si 231. See Agra: Tenancy Act, 1901 251 


S. 242 (1) (a)—Appeal from . decree of 
Aslon Collector,’ First Class or Collector—J uris- 
Judge — ‘subject-matter’, whe- 
‘ther refers to subject-matter. of suit or: appeal. ; 
The expression ‘amount or valueof the subject- 
matter’ in-s 242 (1) (a) of the Agra Tenancy’ Act, 


ve 








1926 ‘refers to the subject-matter of the suit and 
appeal. A RAGHURAJ . 


not to the subject-matter of the a 
SINGH v. PECETE Ind. Rul. (1929) All. B63; -A. L R.. 
. 793; (1930) A.L. J. 215 3 


Amendment— Court's power of allowing amz ondrient 
of. plaint—Desirability of deciding all issues. 


It is desirable that trial Judge should . dispose ' 
asto save time and prevent - 
remands-in case the Appellate Court disagrees with : 
‘him .on question of law or on questidns of facts, 


of.all the issues so 


A.-Oourt has ample powers of amendment and 


-generally these should.be exercised in favour of a. -` 


plaintiff who wishes to amend his plaint unless there 
is a distinct change in the nature'ofthe suit or, the 
defendant is subjected : to a great. inconvenience, 


-L’Gopinpa Ram.v. OHUNI. Lat, Ind. Rul. (1929) Lah. 


874: .20 P-L. R: 645; A I. R. 1930 Tah, 221; : 330 
Appeal. ge 
“See ARBITRATION ‘ +, 235 


. See Ovit PROCEDURE Cong, 1608, Son. II, PARA, “6 (2) 
$ 694 
See Provinoiar. INSOLVENCY Aor, 1920, s. 75 | 427 
Copy of. order filed ‘after limitation~— 
. Appeal, > whether barred—Cwil | Procedure -Code 
(Act V of 1908), O. XLIII, rr. 2,8.. 427° 26° 
‘Omission to file a copy of the order appealed from 
before tite. expiry of the period of limitation will 
not necessarily bring an. appeal, which is itself filed 


within time, outside ‘limitation, Itis sufficient if 


“a 


- a vA . a 


GENERAL IN DEX, ` 


of Revenue’ 


‘The son instituted a ‘suit for recovery of the’ 
“sir plots.. It, was found that’ the’ D bad 
‘obtained actual ` possession: 

© Heid, that the suit fell within’ the. purview of. 8. 


. r; 2:cf O.. XXIL as having been made under 


792; (1930) A. L.-J. 584. 284. 
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the formal order. is filed before the hearing of the 
‘appeal. 


A Sant. Lan w. Ras NARAIN, Ind. Rul, ee? 
All, 964; -A. I. R. 1929 All. 858 

Decree not drawn up by mistake of Court, 
effect of. 

A -Court may consider an application made under 
F 
in any case an order of abatement should be 
followed by a decree, and in either case, an appeal 
lies, even though by mistake of Court no decree is 
drawn up. 

Parties cannot be prejudiced by mistake of a 
Court. S LILARAN v. Trxaspas, Ind. Rul. (1929) Sind 
217: A. I.. R.1929 Sind 225 537 
— preferred; after application for. review— 
. Procedure, See CIVIL PEOORDURE Copre, 1908, O. 
XLI, r. 27 561 


Successful party, whether ‘entitled to appeal 
from adverse finding—-Civil Procedure © Code (Act 
V of 1908), s. 96. 

A party in whose favoura decree is passed i is not 
entitled to appeal from a finding which is: against 
him. Pat Tansuxn Rar v: Gopan Manton, 10 P. L. T. 
643; 8 Pat. 617; A, I. R. 1929 Pat. 586; Ind. ‘Rul. 
(1929) Pat, 602 
Arbitration. 


—— Grounds for setting ‘aside award ~Un- 
reasonableness— Amount not ‘caleulated—Ceriainty 

, of award—Executability of award: 

. When ‘parties refer a dispute to arbitration and, 
thus choose their own tribunal, their decision cannot 
be lightly set aside. 

An award can only be challenged on the grounds 
specified in paras. 14 and 15, Sch, II, Civil Pro- 
cedure, Code, and the Court has no authority to go 
into the question of the reasonableness of the award, 

The mere fact that the amount was not actually 
ascertained or calculated by the arbitrators does 
not appear to be sufficient justification for holding 
the award to be uncertain, for the principle will 
apply that that is sufficiently certain which can be 
made certain. 

An award or' decree cannot be said to be incap- 
able of execution simply because the executing 
Court will have to make an enquiry into various 
circumstances before determining what each party 
was entitled to get. L NATHU v. ABDUL GHANI, Ind. 
Rul. (1929) Lah. 918; A. I. R. 1930 Lah. 22 726 


Parties remaining ex parte, not joining in 
reference—Legality of reference--Decree in accord- 
-ance with award—Appeal—Revision—Civil Pro- 

cedure Code (Act Y of 1908), ss. 96, 113. 

In order that a reference to arbitration i in a.pending 
suit. may be valid. it is „necessary that the 
parties to the suit, including ‘parties whỌ, have 
yemained ex parte, should join in the reference. 

No appeal lies from a decree passed in accordance 
with an award even where the award is objected 
to on the ground that all the parties to the suit 
had not joined in the reference.. L Karas BIBI t. 
MUHAMMAD ALAM Kuan, A. L R. 1929 Lah. 477; Inc, 
Rul. (1:23) Lah, 843 235 
: Reference appointing: arbitrators as Receivers, 

validity. of—Awar din excess of reference, legality 

_ of-~Arbitrator, if can receive information in 

absence of party ty—Award to be as final as possible.. 

A reference by the partners of a firm by which 
the arbitrators are not, only invested with powerg-to 








. 55 
See Cryin, PROCEDURE Cons, 1908, s. “96: 
‘212 





—_— 
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decide disputes" between the partners inter se but 
‘are also empowered to act themselves as Receivers 
to wind up their business or continue it, redeem 
mortgaged properties, discharge debts, dispose of 
ornaments to pay off firm liabilities or appoint a 
Receiver to carry on these purposes, ig a valid 
reference; it need not be construed asa trust deed 
or a deed appointing Receivers. 

If-an award is in excess of the arbitrator's autho- 
rity and the part in excess is separable from the 
rest, the Court has jurisdiction to expunge the part 
in excess. 

Where arbitrators receive information in the 
absence of one of the parties, but subsequently hear 
evidence produced by such party, such party must be 
deemed to have waived objection to the procedure 
adopted by the arbitrators. 

An award need be final only so faras the nature 
of the case requires. S DAYARAM PRITANDAS v., 
NARAINDAS, A. I. R. 1929 Sind 200; Ind. Rul. (1929) 
Sind 209 529 
Arms Act (XI of 1878), s. 9 (f)—Possession,’ 

what constitutes—Strangers present in house in 

which cartridges are discovered, liability of. 

` The petitieners who were Hindus were found 
sitting: in a Muhammadan’s house ona chowki with 
two Muhammadans. The Police came to the house 
and on search found some cartridges in a parcel in 
a box under the ehowki. The petitioners were 
convicted along withthe others on the finding that 
they were in possession of these cartridges. There 
was no proof that the petitioners were in actual 
possession ofthem or that they knew of their ex- 
istence : 

Held, that the conviction was illegal. © BAZLAR 
RAHMAN v. EMPEROR, A. I. R. 1929 Cal. 302; 33 0. W. 
N. 202; Ind. Rul. (1929) Cal. 777; 30 Cr. L. J. 1038 

7 


29 
s. 19—U. P. Arms Rules and Orders, 1924, r. 
85—Possession of arms by repairer, whether punish- 
able—Period of time for which repatrer can possess, 
tests of. 
` A person who repairs arms and isin possession of 
guns made over to him for repairs cannot be con- 
victed of an offence of being in possession of arms 
without license. 

Once it is found that a person was in posses- 
sion of arms for the bona fide purpose of 
repairing them, the length of time during which his 
possession thereof is justified depends upon the 
circumstances ofeach case such as the nature of 
the work to be done, the whereabouts of the customer, 
the exigencies of his profession and so on. A MURLI 
y. EMPEROR, A. I. Re 1929 <All. 720; 30 Cr. L. J. 984; 
Ind; Rul. (1929) All. 973; (1930) A. L. J. 201 13 

S. 19 (@)—~‘Goes armed’, meaning of—Isolated 
act by carrying sword, whether amounts to going 

armed—Criminal Procedure Code {Act V of 1898), s. 

£08—Causing hurt with weapon—Acquitial for hurt, 

whether bars prosecution under Arms Act. 

The expression ‘goes armed’ ins. 19 (e) of the 
Arms Act does not necessarily connote a habitual 
course of conduct; even an isolated act of carrying a 
weapon would amount to going armed. 

Where hurt is caused by means of a weapon, the 
acquittal of the - accused for the offence under 
s. 324, Penal Code, does not operate as a bar to 
the trial of the accused for an cffence unders. 19 
(e) of the Arms Act. < i 

The accnsed in the course of a quarrel in a 
private lane asked his brother to bring a sword 


INDIAN OASES, 


-* [1929 


Arms Act—concld. ë 


4 


and inflicted injuries on his opponent. He was 
convicted under s. 324, Penal Code, but the matter 
was compounded in appeal. He was again charged 
by the Police under s. 19 (e), Arms Act: 

Held, (4) that the conduct ofthe accused amount-. 
ed to ‘going armed’ with the sword within’ the 
meaning of s, 19 (e), Arms Act; 

(iz) that the prosecution under s. 19 (e), Arms 
Act, was nōt barred under s. 403, Oriminal Pro- 
cedure Code, by reason of his previous acquittal 
under s, 324, Penal Code. B MANJUBHAI GORDHANDAS 
v. EMPEROR, 31 Bom. L. R. 536; A. I. R. 1929 Bom. 


283; 53 B. 604; 30 Or. L. J. 1059; Ind. Rul. (1929) 
Bom. 513 641 
Award. 


See Oivit Procapurs Cope, 1908, Sor. IT, cu. 10 331 
See Civi, Procepurs Cone, 1908, Sox. I, para. 6 (2) 


94 
i sena See Civiu Procepurs Cope, 1908, O.. aa 
5 è 


R. 

Benami assignment of decree—Real Owner, 
whether can be substituted as decrea-holder. See 
CIVIL Procepure Cong, 1908, O. XXT, R. 16 542 

Benami sale—Burden of proof—Reguisite proof. 
Where a party pleads thata sale is a benam? one 

aud that he himself isthe real purchaser, the burden 

of proving it lies on him and to discharge that 
burden, it is necessary for him among other matters 
to show that the purchase money was supplied by 

him. L Pir MOHAMMAD YAQUB v. Bisuan Sarovp, Il 

Lah. L.J. 267; Ind. Rul. (1929) Lah. 933 757 


Bengal Court of Wards Act (IX of 1879), ss. 
40, 41—Power of Court of Wards to adjust 
aceounis between Ward's estate and other estates-—~ 
. Power of Collector to act on behalf of estate. 
Where there are mutual accounts as between an 

estate under the management of a Courtof Wards 

and certain other estates, itis’ within the powers 
of the Court of Wards to adjust the accounts and 
to admit a liability on the partofthe Ward's estate. 

It cannot be laid down as a broad rule that it 
is only the manager who has the right’ under the 

Court of Wards Act todo all acts in regard tothe 

management of the Ward’s estate inasmuch as 

the Board of Revenueis primarily liable for the 
management of the Ward's estate and the 

Board acts, in the management of the Ward's estate, 

sometimes through the Commissioner and the Col- 

lector. Pat Bapri Nara v. NARESH MOHAN, A. I. R, 

1929 Pat. 369; 8 Pat. 86; Ind. Rul. (1929) Pat, 631 


903 

Bengal Estates Partition Act (V of 1897), ss. 
29,119-—Jurisdiction of Civil Court to decide, 
whether estate has been partitioned—Order of 

Collector directing partition, effect of. . 

The Civil Court has jurisdiction to decide whe- 
ther there has been a complete partition of an estate 
so as to preclude a subsequent partition and its 
jurisdiction is not taken away by the mere fact that 
the Collector had passed an order that the estate was 
liable to partition. Pat Mosamap SAIYEED v. GURSAHAY 
Mauto, A. I R. 1929 Pat. 332; 10 P.-L. T. 167; 8 Pat. 
763; Ind. Rul. (1929) Pat. 639 911 


Bengal Municipal Act (Hl of 1884), ss. 96, 
102, 358—Revisiow of assessment—esolutions for 
revision and for postponement of revision not put 
separately but as alternatives—Validity of* proceed- 
ings—Assessment under revised rates, legality of. 
On the 28th June, 1922, a Municipality passed a 

resolution, ‘that the general revision of assessment 


LI 


Vol, 119] 


Bengal Municipal Act-—conold, 


of holdings be undertaken without delay’. The 
Commissioners, béfore the result of the re-valuation 
had been ascertained, sanctioned a budget framed 
on the basis of the old valuation, The re-valuation 
list was, however, signed by the Chairman and 
deposited in the office on the, 28th March, 1923, 
and notice was published on the same day. The 


plaintiff was assessed at the revised rate for the 


yeaie1923-1924 : 

Held, (1) that the fact that at the meeting in 
which the resolution was passed another resolution 
to the effect that the question of general revision 
be postponed for a year, had been moved and 
seconded but was not put separately as required 
by the bye-laws but only asan alternative, did not 
invalidate the resolution or the assessment levied in 
pursuance thereof; 

(2) that the assessment was not invalid merely 
because the Commissioners had sanctioned a budget 
on the basis of the old valuation. PG BHUBAN MOHAN 
Basak v CHAIRMAN, MUNICIPAL COMMISSIONER OF THE 
Dacca, 50 O. L. J. 149; 33 O. W N. 1038; A.I, R. 1929 
P. ©. 272; Ind. Rul. (1929) P. O. 326 622 


Bengal Tenancy Act (VIII of 1885), s. 3 (9)— 
Bihar and Orissa Publie Demands Recovery Act 
(IV of 1914), 8. 26—'Parcel’, ‘holding’, meanings 
of-~Holding held by widow in lieu of maintenance 
—Sale for rent—What passes to purchaser— 
Holding consisting of specific khata and share‘ in 
another khatd—Sale of specific khata alene— 
Validity of sale—Right conveyed to purchaser. 
Where certain. Hindu brothers who owned a ten- 

aney sub-divided the tenancy and gavea portion of 
the same to the widow of n deceased brother for her 
maintenance and the widow was recorded as the 
tenant in respeet of the portion allotted to her and 
the landlord, subsequently, sold the holding in 
execution of a certificate for arrears of rent against 
the widow: 

Held, that the entire holding and not merely 
widow's interest therein, passed by the sale. 

The word “parcel” in the definition of the word 
“holding”, implies land within a defined set of 
boundaries and cannot be taken as meaning an 
undivided share. 

In order to constitute a holding it is necessary that 
a parcel or parcels should form the subject of a 
separate tenancy. Itis the rent which gives the index 
ofa particular tenancy. 

Where rent is fixed at a certain sum for a par- 
ticular khata and an undivided share in another 
khata, a sale of the former khata alone in execution 
of a certificate for arrears of rent, not ‘being-a sale 
of the entire holding, will pass only the right, title 
and interest of the judgment-debtor in the said khata. 
Pat Inprasan PANDE v. KABUTRA KUER, A.I R.1929 
Pat. 237; Ind Rul. (1929) Pat. 604 556 


ss 5, 103-B—Holding exceeding 100 bighas 
—Entry as tenure in Record-of-Rights— Presumption 
—Rebuttal of presumption by terms of kabuliyat. 
Where tHe terms ofa kabuliyat clearly show that 
the tenancy is a raiyati tenancy, the holding cannot 
be held to be a tenure even though the kabuliyat is 
a confirmatory oneand the holding is recorded asa 
tenure in the, Rectrd-of-Rights and the area exceeds 
100 bighas. © JITENDRA Narn Roy v. Rar OHARAN 
Biswas, 33 U. W. N. 356; A. I. R. 1929 Cal. 514; Ind. 
Rul. (1928) Cal. 816 816 
i ss. 52,179 Permanent tenure—Diluvion 
Abatement of rent—Construction of contract. . 
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Bengal Tenancy Act—contd. 


A tenant should not be deprived of the statutory 
right that is given to him by s.52 of the Bengal. 
Tenancy Act unless the terms of the contract of 
tenancy are so clear that it is manifest that the 
parties intended to exclude the operation of the 
section. 

Where the parties agreed that in respect of a 
tenure there should be paid a fixed rent and that 
the‘ amount of rent fixed should not be altered on 
any-account or at any time: 

Held, that the tenant had contracted himself out 
of his right to claim the benefit of s. 52, Bengal 
Tenancy Act. C Jirenpra Nats Roy v. PROVAT CHANDRA 
KANJILAL, A. I. R. 1929 Oal. 303; 33 O. W.N. 245; 
Ind Rul (1929) Qal. 779 299 


ss. 74, 179—Permanent tenure created 
before Bengal Tenancy Act—Stipulation for 
payment of abwab—Landlord, whether entitled to 
recover such abwab—Law of abwabs, development 
of —'Mal’, meaning of —S. 179, whether retrospective. 


At the time when the Bengal Tenancy Act came 


into force, a written agreement by a permanent 


tenure-holder, entered into when his tenure was 
treated, to pay a certain specific sum, by whatever 
term any particular items may have been described 
in the covenant, was enforceable by the Courts. 

Consequently, in the case of a permanent tenure 
which had come into existence before the passing of 
the Bengal Tenancy Act, the actual rent would be 
the amount recoverable as rent under cl. 3 of 
Regulation V of 1812, that is to say, the whole 
specific sum which the permanent tenure-holder 
agreed to pay when histenure was created, whether 
it contained abwab or whether it did not. 

In the case of such a tenure, therefore, though a 
sum payable to the landlord is described in the 
covenant as an abwab, it is a part of the actual 
rent and not an imposition in addition to actual 
rent within the meaning of s 74 of the Bengal 
Tenancy Act, and can be lawfully recovered by 
the landlord from the tenantas rent. 

The operation of s. 74 ofthe Bengal Tenancy Act 
ig barred in the case of permanent mukarrart leases 
in permanently settled areas by s. 179 of the said Act. 
Section 179 is not, however, applicable to leases 
created before the coming into force of the Bengal 
Tenancy Act and if at the time when the Bengal 
Tenancy. Act came into force the tenant was entitled 
to exclude a certain sum from the rentas an abwab, 
the landlord cannot rely upon s. 179 to make the 
abwab payable. 

Obiter.—The term ‘mal’, does not necessarily mean 
‘actual rent’. Pat Goran Saran Narayan SINGH V. 
MAHESHWARI Prasan SINGH, 10 P. L. T. 329: A.I R. 
1999 Pat. 307; 8 Pat 655; Ind. Rul. (1929) Pat. 561 Ze 


§s.103-A,103-B, 111-B—Suit for declaration 
that entry in Itecord-of-Rights is incorrect—-Cause 
of action, accrugl of- Suspension of time for 3 
months after certificate. ; 

The cause of action for instituting a suit under 
s. 111-B of the Bengal Tenancy Act, for a declara- 
tion that an entry in the Record-of-Rights is wrong 
accrues onthe date of the publication of the Record- 
of-Rights and not on the date of the signing of the 
certificate. But, in view of the provisions of the 





said section the period of limitation will be suspend- 


ed for a period of three months after the certificate 
is made. G Asutosh BHUIYAN v. RADEIKA LAL GOSWAMI, 


IH 
Bengal Tenancy Act-eontd. 
56.0. 407; A: I, R. 1929. Cal. 4 481; Ind. Rul. (1929) Cal. 


——— sS, 103- B.. See BENGAL TeNANOY Act, 1885, 
*, 8.9 816 


= 1 
fe i 





S. 111-B. See BENGAL TENANOY Act, 1885, 
„88. 103-A, 103-B 121 
S, '167—Taliq--Sale of niskar and agat 





i lands by taluqdar—Subsequent sale of taluk for’ 


_ arrears of rent—Auction-purchaser, whether entitled 
to evict purchaser of niskar and agat—Possession 
of, latter, whether adverse to auction-purchaser— 
Service of notice under s. 67, mode of —Joint 
notice, validity of —Decree subject to sérvice of 


“notice and annulment of encumbrance, when to” 


be passed, 

‘One S was the owner of a talug. He had also a 
niskar.. His son had alao acquired an agat taluq. 
‘The talug was‘sold. for arrears of revenue and 
purchased. -by C. subsequently obtained the 
rights inthe niskar also by purchase. In 1888 the 
defendants purchased the niskar and agat rights of 
C.. B acquired the rights of C in the talugqa.’ The 
talug | was subsequently sold for arrears of rent and 
purchased by. the plaintif. The plaintiff ‘instituted 
a suitin 1918 for the recovery of possession of the 
niskar and agat lands: ` 

Held, that the possession of the defendants was 
ailverse whether they possessed the lands „against 
the owner of the talug or as part of their: niskar 
or agat and the right of the defendants constituted 
an' encumbrance which must be avoided by the 
plaintiff by serving notice under s. 167, Bengal’ 
Tenancy Act. 

Notices under s. 167, Bengal TANNA Act, have to 
be served in the manner provided for service of 
summons inthe Code of Civil Procedure. 

Where the process-server went to the spot with 
only. one nbtice in which the names of the. persons 
on whom notices were to be served’ were written 
and left ‘thesame in the hands of a person who 
refused to accept it onthe ground that he-had no 
authority to accept it : 

` Held, that the notices were not ‘properly served, 

' Quære. —Whether a joint notice under .s. 167 of 
the Bengal Tenancy Act såtisfies the requirements of 
the law. `. 

If a notice under s 167, Bengal Tenancy Act, is 
not properly served, the plaintiff i is entitled to have 
a service through the Oollector and where the 
plaintiff not knowing of ‘an encumbrance, brings a 
suit to eject an encumbrancer as a trespasser, he 
. can be given a decree subject to. the annulment of 
the encumbrancé. But this rule does ‘not apply 
where the ‘plaintiff had knowledge of the en. 


cumbrance and fails to take the necessary steps to 


have. proper service made after coming to know 
that notice has not been properly seryed. GC DURGA- 
NATH BHATTACHARJYA V. HARKISHORE CHAKRABARTY, 33 
©. W. N. 117; A. I. R. 1929 Cal 218; Ind. Rul. (1929) 
Cal. 731 . ' 123 
———— Chap. XIV, ss.167, 170--5ale for arrears 


-of rent—Division of tenures—Question of fact— ; 


Suit forrent of several holdings, competency of— 
> Suit against same defendant in respect of several 
` tenures—Duty of plaintiff to see that opportunity is 

given to redeem each separate tenure—Omission to 
do so—Validity of sale—}incumbrances, whether 
rie extinguished—Object of Bengal Tenancy Aét. 


- Whether. a tenure has been divided or not is a 


“question mainly of fact in each case.. 


In view of the joint ownership of property- by 
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Bengal Tenancy Act—concld: -— 5° eS 


both the landlord ‘and’ the tenant prevailing in’ 
Bengal, and the system of partition prevailing 
there, either party may accept the partition: made 
by the others’ without necessarily intending to alter 
their legal relations inter se and the question whe- 
ther a sub-division has-been made is really the 


. question whether the parties have come’ to a fresh 
-agreemegt, and must be determined by the familiar’ 
. considerations which attach to such a problem: 


6 i 
Held, on the facts, that the High Court was 
justified in coming to the conclusion that the origi- 
nal tenure had been sub-divided into . separate , 
tenures. 
.The provisions of the Bengal Tenancy ‘Act are 


devised for the purpose of protecting the. persons 


interested in each separate tenure put up for sale 
and it would defeat the objects of the Act if 
several tenures could be lumped together 'in. one 
order for sale so that a sub-tenure holder, to get 


. protection, would have to pay the arrears not only 


on, the specific tenure under which he held, but’ on 


. other tenures with which he had no connection. 


‘The Code of Oivil Procedure permits a plaintiff 
to join in one suit- claims against a defendant in 
respect of more than one tenure and. if an original 
suit can be brought against a holder in respect of 
all his separate holdings ,there is nothing.in the 
Civil Procedure Code or the Bengal Tenancy- Act 
to prevent the consequent decrees and orders from 
being somoulded .as to enable their provisions to 
apply distributively to- the ‘separate holdings in 
respect of which the suit is brought. But the 


plaintiff should in such a case see that the sub- 


sequent process takes such.a form that the tenures 
are in fact sold separately, 50 that each may be 
redeemed separately bythe incumbrancers,of such 
separate part pursuant to s. 170 of the Bengal 
Tenancy Act. PC PRAFULLA Nain TAGORE v. Satya 
Buusan Das, A. I. R.1929 P. Q. 171; 33C. W. N. £22; 
57M. L.J. 132: 30.14, W. 310; Ind. Rul. (1929) P.O. 


$22; 10 P. L. T, £29; 56 I. A. 238; 57 O. 205 (P. C.) 
e 618 





nn $, 179. : 
- See BENGAL Tenancy Act, 1885, s. 52 299 
See BENGAL Tenancy Act, 1885, s. 74 65 


Berar Land Revenue Code— Suit for rent of home 
farm land by managing jagirdar against co-jagir- 
< dar, whether maintainable. `’ 

A managing jagirdar has a right to Goa al 
the profits to make them available for distribution 
among the co-jagirdars. A suit by him oe a 
co-jagirdar for rent of home farm land the 
possession of the latter is, therefore, maintainable 
N Virsa. v. LAXMAN, Ind. Rul. (1929) Nag. 310; A. I: 
R.1930 Nag. 132 


Bihar ‘and Orissa Municipal Act (VII of 1922), 
ss. 95,116,117, 119—Assessment under s. 95— 
Objection not disposed of by Committee of three 
‘CGouncillors—Legality of assessment—Ss, -116, 117, 
applicability of—Right of assessee to question vali- 
` dity of assessment in Civil Court. 

Sections 116 and 117 of the Bihar and Orissa Munici- 
pal Act which provide that objections to assessment 
should be disposed of by a Committee consisting of not 
less than ‘three Municipal Comnfissioners, are not 
restricted in their application to assessments under 


s, 89-or s. 104, but apply also to assesshents made 
“under s. 95 of ‘the Act. < 


Where-an objection raised to an assessment is not 
diaposed. of inthe manner provided under the Act, 


v 
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Blirar and Orissa Municipal Act—conéld, ` 


` = ki a id t ga A , r A 
the assesses is not debarred from questioning’ the - 


legality of the assessment ina suit for recovery of the 
assessment. Pat MUNIOIPAL COMMISSIONER OF BARH 
` v. JAGDISH Prasan; A. I.-R. 1929 Pat. 235; Ind. Rul. 
(1929) Pat. 612; 11 P. L. T. 38 | 884 
Bihar and Orissa Public Demands Recovery 
-Act (IV of 1914), s. 26. See BENGAL Tenancy Act, 
1885, s. 3 (9) A 556 


Bombay District Municipal Act (Ill of 1901), . 


s. 68—Bombay Notified Areas Rules, r. 18— 
.House-tax—Occupier who is not tenant, whether 
liable to pay house-tax. 


Under the proviso to r. 18 of Notified Areas 
Rules corresponding tos, 68 ofthe Bombay District ` 


Municipal Act, tax is not leviable from an occupier 
who is not a tenant of the premises in question. B 
Nur MAHOMED Karam BLAHI In re, 31 Bom. L..R. 541; 
A. I. R. 1929 Bom. 273; 30 Cr. L. J. 992; Ind. Rul. 
(1929) Bom. 611 191 
Bombay Hindu Heirs’ Rellef Act (VII of 1866), 

8, 2. See DEKKHAN AGRICULTURIST3s RELIBF ACT, 

1879, s. 22 179 
Bombay Notified Areas Rules, r. 18. See Bos- 

BAY Distrror MUNICIPAL Acr, 1901,s. 68- 191 
Bombay Prevention of Gambling Act (IV 

' of 1887), 5. 7—Presumption under s.7 can be 

drawn onlyin case of special warrant-—Special 

warrant, what-constitutes—Hxtraneous evidence as 
to nature of warrant, admissibility of. 

A Magistrate cannot draw any of the presump- 
tions mentioned ins 7 of the Bombay Prevention of 
Gambling Act unless the warrant issued is a special 
~ warrant, that is, a warrant which is directed per- 
sonally toa particular Police Officer named therein 
and not one which can be endorsed over to any 
other Police Officer of similar rank. A special war- 
rant must on the face of it be a special warrant 
“and ifit is not directed to a special officer, ex- 
traneous evidence cannot be admitted to prove that it 
was meant to be executed by a special Police Officer 
personally and only by him. S ASSUDOMAL v. EMPEROR, 
30 Or. L. J.1075; Ind. Rul. (1929) Sind 215; A. LR. 
1930 Sind 59; 23 S. L. R. 441 535 


Bundelkhand Allenation of Land .Act(ll of 
190314, s. 4—Person not ordinarily residing in 
Bundelkhand—Right to 
tribe’, definition of. 

A person who does not ordinarily reside in any of 


the districts or sub-divisions of a district to which’ 


the Bundelkhand Alienation of Land Act extends 
is not a member ofan agricultural tribe within the 
meaning of the said Act and is not prevented by 


the Act from pre-empting land in Bundelkhand.’ A’ 


PHUL OHAND v. GOBARDHAN Das, A. I. R. 1929 All. 739; 
(1929) A. L. J. 970; Ind. Rul (1929) All 1095 855 
Burden of Proof. See Benami SALE ` 757 
Evidence on both sides taken—Question of 
onus becomes immaterial. h 
_ Where both sides have adduced all their evidence 
the question of burden of proof becomes immaterial, 
R Ma Sa TINT v. ABDUL BARI, A. I. .R.1929 Rang. 183; 
Ind. Rul. (1929) Rang, 302 222 
Burma Excise Act (V of 1917), ss. 30 (a). 37— 
- ‘Country liquor’, meaning of—Duty of prosecution 
to specify kind of liquor—Offence under s. 37, essen- 
tials’ of—Alteration of offence under s. 80 (a) to 
‘offence under s. 87, legalityof-—-Possession ef less 
"than one quart country liquor, whether punishable. 
_ “Country liquor” is a generic term which can be 
equally applied to tari, country spirit, and. country 
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Burma Excise Act--coneld.”. DILLI ON. a9 
alcoholic’ liquor other than spirit. In excise cases, 
it is always necessary to distinguish. between, these 
different kinds of country liquor and specify which 
particular kind is invoived in the case, as. the 
quantities of each of these different kinds of alcoholic 
liquor. which may be- possessed without a license. 
differ, . .. MANG j 

In order to establish an offence under s. 37 ofthe 
Burma’ Excise Act, it is necessary thatthe guilty 
knowledge or belief, which is an essential ingredient 
of the offence should be included in the. particulars 
of the offence stated to the accused .and proved at 
the trial. oe i 

An illegal conviction under s. 30 (a) of the Burma 
Excise Act cannot be altered toa conviction under. 
s. 37 of the Act, when the accused ‘has not been; 
called upon to answer a charge under that section, 

Possession of less than one quart of: liquor is 
not punishable under s. 90 (a) of the ‘Burma Excise 
Act, whether the liquor involved is country spirit or 
country liquor other than spirit.’ R EMPEROR v. NGA 
Po Srix, 7 R. 316; A. I R. 1929 Rang. 256; 30 Cr: L. 
J. 990; Ind. Rul. (1929) Rang.303 , | ' 223 
Burma Expulsion of Offenders’ Act (1 of 

1926), Ss. 2, 2 (B), 4—Burma Habitual Offenders 

Restriction Act (II of 1919), s. 7— Person against. 

whom order of restriction is passed, whether liable 

to be expelled—Jurisdiction of District Magistrate 
‘and High Court. 
. Although a person who has not been convicted of 
any offence but against whom an order “under s.7 
of the Burma Habitual Offenders Restriction Act, haa 
been passed is an ‘offender’ within the meaning of the 
Burma Expulsion of Offenders Act and is liable to be 
expelled from Burma under s. 3 of “the said Act, 
the Act provides no machinery for.the enforcement 
of that liability and neither the District Magistrate 
nor the High Court has jurisdiction to proceed 
against such a person unders.4 ofthe said -Act. R 
EMPEROR v. Nas Po SEIN Gyr,7 R 266;:A. L.R. 1929 
Rang. 254; 30 Or. L. J. 990; Ind. Rul. (1929) Rang. 293 
i é . 213 
Burma Habitual Offenders Restrictlon Act 

(Il of. 1919), S: 7. See BURMA EXPULSION OF Orren- 

pERs Aor (I or 1926), as. 2, 2 (B), 4 213 
Burma Registration of Business Names Act 

(VI of 1920), ss. 3, 5, 6—Person carrying on 

business in firm name—Registration of name with 

inaccurate particulars—Hight to sue—Right to 
. bring fresh suit after proper registration. 

An Arakanese, M, carried on a money lending 
business in his own name. After his death his 
widow carried on the same business as sole pro- 
prietress under the style M. & Oo. She lent 
money on mortgage and took a mortgage-deed in the 
name of M & Oo. Before the date of the mortgage the 
Registration of Business Names Act of Burma came 
into force. She erroneously registered her name as 
well as the names of her children.as partners under 
the Registration of. Business Names Act. Ina suit 
to enforce the mortgage: = ; 

Held, (1) that s. 3 (b) of the said Act applied to 
the case and as the ‘particulars’ registered were in- 
accurate inasmuch as the children were not partners, 
the widow was debarred by s.'5 (1) of the Act 
from suing to enforce her mortgage ; ue 

(2) that it was, however, open to the widow. to 
register in accordance. with the Act and bring a 
fresh suit. R Maune Tua Nyo& Oo. v. MA Un Ma 
Pru, 7 R.296; A. I. R. 1929 Rang. 260; Ind, Rul. (1929) 
Rang.. 310 a a . ou °° AP 
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Calcutta Municipal Act (Ill of 1923), ss. 271, 
527—Notice to construct privies—Pendency of pro- 
ceedings between owner and tenant as to possession, 
“effect of-—Liatbility of owner to be convicted for 
non-compliance. 

The pendency of 2 suitin ejectrhent against the 
tenant or the existence’ of an injunction against 
taking possession of the premises or the mere filing 
of an application under s., 527 of the Oalcutta 
Municipal Act would ‘not relieve a person upon 
whom a requisition has been served under s. 271 of 
the said Act from liability for a conviction for 
non-compliance with such requisition. But the 
existence of such proceedings can be considered in 
order to determine the gravity of the offence and 
the sentence to be imposed. G Juman Sapacar vV. 
Corporation or OALOUTTA, A. I. R. 1929 Cal. 480; 30 
Or. L. J. 1026; Ind. Rul: (1929) Oal. 785 369 


Caveat emptor, doctrine of. See Orvin PROCEDURE 
Copes, 1908, O. XXI, z 92 852 
C. P. General Clauses Act (I of 1914),s. 5 (2). 
See MUNIOIPAL ELECTION 682 
Charge. See O1vi. PROGEDURE Cope, 1908, O. 
XXXIV, R. 5 186 
Charitable and Rellgious Trusts Act (XIV of 
1920), $., 3. See MUHAMMADAN Law 365 


Chota Nagpur Tenancy ‘Act (VI of1908), ss. 
5, 6—Tenure-holder’ and ‘raiyat, distinction 
between—Intention of tenant and not that of 
landlord to be looked into, 

In deciding whether a person isa tenure-holder or 

a raiyat, the Court has to look into the intention at 

the inception of the tenancy, anditisthe intention 

of the person acquiring the tenancy and not the 
intention of the landlord who creates it, that has to 
be looked into. Pat Furesawar SINGH v. Ampioa 

Prasak Sines, A. I. R. 1929 Pat. 220; Ind. Rul. (1929) 

Pat. 593 545 


ss 5,6,46, 67—Jalsasam tenancy, nature 
of—Lease by mortgagee of tenancy—Lease from 
year to year—Mortgagor's right to evict lessee on 
redemption-——Notice to quit, whether necessary— 

Determination of nature of tenancy. 

Under the Chota Nagpur Tenancy:Act a mortgagee 
of a holding has no right to , create such a lease 
as would have the effect of extending the occupation 
of one brought by him, without the consent of the 
mortgagor, on tothe land. 

lf the lease granted by the mortgagee is a per- 
manent lease, it isinvalid and the possession of the 
lessee becomes that of a trespasser on redemption 
of the mortgage. 

If the lease is a lease from year to year, it must 
even then be construed to be a lease expiring with 
the term of the mortgage and the mortgagor is 
entitled to obtain khas possession from the lessee 
after redemption. 

Where a tenant repudiates the title of the land- 
lord and pleads the non-existence of the relationship 
of landlord and tenant, he is not entitled to notice 
to quit. 

Under the Chota Nagpur Tenancy Act, in the 
absence of a local custom the only basis for deter- 
mining whether a tenancy is a tenure or an occu- 
pancy holding is the purpose for which the tenancy 
was originally acquired. 

All korkar or jalsasam lands are not necessarily 
tenures; the nature of the tenancy has to-be deter- 
mined according to the evidence in each case, and 
in the absence of anything to show that the tenancy 
created was in the nature of a tenure, the definition 
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of the word “korkar” including jalsasam given in , 


s. 3, cl. (xiti) read with the statutory provision in 
s. 67, Chota Nagpur Tenancy Act, would inevitably. 
lead to the conclusion that a jalsasam tenure cultivat- 
ed or held by a raiyat comes to be an occupancy 
holding. g 

An occupancy rawat cannot create a nen-occupancy 
rawat. 

The Cho& Nagpur Tenancy Act does not requing, 
as the Bengal Tenancy Act does, that an under-- 
raiyat cannot be ejected by a raiyat except by 
serving him with a notice prior tothe termination 
of the agricultural year, Pat JuHacru MIAN v. 
RAGHUNATH Sinan, 10 P L. T. 625; A. I. R. 1929 Pat, 
630; Ind. Rul. (1929) Pat. 599 i 551 


~——— 55, 47, 208, 214—Rent sale—Sale of 
portion of holding, validity of—Suit to declare 
such sale void, maintainability of. 

A Court has no jurisdiction to sell under s. 208 
of the Chota Nagpur Tenancy Act anything less. 
than the entire holding on which the arrear of rent 
has accrued. 

A sale of anything short of the entire holding is. 
not merely irregular but without jurisdiction and a 
civil suit for: declaration that such a saleis void 
is not barred ‘by the provisions of s.214 of the said 
Act. Pat HARLAL OHAUBEY v. RAMESHWAR NARAYAN 
Sineu, 7 Pat 832; A I. R. 1929 Pat. 28; 10P.L. T. 
36; Ind. Rul. (1929) Pat. 622 894 
—-——— 5, 67. See Cxucts NAGPUR Trnancy Act, 

1908, ss. 5, 6 551 
ss. 208,.214. See Cudta NAGPUR TENANCY 


mae 





Aor, 1908, s. 47 894 
Circumstantial evidence. See EVIDENCE ACT, 
1872, s. 30 474 


Civil Procedure Code (Act V of 1908), 8. 11. 

MORTGAGE 

s. 11—Application for execution—Inten- 

tional omission to claim interest—Amount paid up— 

, Subsequent application claiming interest—Res 
judicata— Warver. 

A decree-holder cannot be allowed to put in an ap- 
plication for execution stating thata certain sum was 
due under the decree and when that amount is paid: 
up, to put in another application for execution asking 
for a further sum. 

Where a decree-holder, though he was aware of 
the fact that interest was due, deleted the claim for 
interest from his application for execution as he 
had no materials at the time for calculating the same 
and, when the amount claimed under the petition 
was paid up, put in another petition asking for the 
interest which he had omitted in the previous appli- 
cation : 

Held, that the claim for interest was barred. R 
SUBRAMANIN OHETTYAR v. K. Moses, A. I. R. 1929 Rang; 
182; Ind. Rul. (1929) Rang. 303 _ 223 
-——-— $. ‘11—-Decision on questien of title by 

Insolvency Court~—Res judicata, See Provincia 

Insotvency Act, 1920 j 733 


s. 11—Ex parte decrees, how far re 
judicata—Person litigating on behalf of others 
remaining ex parte—Latter, whether bound by decree, 
In applying the doctrine of rese judicata to ex 

parte decrees it has to be seen whether, on ex- 
amination of all the materials properly admissible, 
it clearly appears that the party in allowing judg- 
ment to go. against him by. default must have 
intended to submit not only tothe order contained 


See 
97 
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, therein but also to a determination of some `ques- 
tion offact or law which was to conclude him. 

- The plaintiffs instituted a suit against three persons 
for possession of property on the basis of title. 
The defendants did not appear and the suit was 
decreed ex parte. The plaintiffs, thereafter institut- 
ed a suit against the same three defendants and their 
brothers who were minors at the time of the pre- 
vious guit for possession onthe basis: of the® same 
title. The minors contested : 

Held, that the decision in the previous suit, 
though ex parte,opsrated as res judicata as the 


defendants in the previous suit must be held to ° 


“have been litigating on behalf of their minor 
brothers also. A Har Gopinp v. Grram, A. I. R, 1929 
All, 346; Ind..Rul. (1929) All. 1063 567 


ue S, 11—Mortgage decree—-Auction-purchaser 
whether bound by findings in mortgage suit. 

Obiter.—_ A person purchasing at a Court auction 
in execution of a mortgage decree, in a sense re- 
presents the mortgagee and the mortgagor and is 
bound by the findings in the mortgage suit. R 
Ma San Trxt v. ABDUL BARI, A. I.R. 1929 Rang. 183; 
Ind. Rul. (1929) Rang. 302 222 
Ss. 11—Suit for redemption of kanom— 

Decision asto right to value of improvements— 

Res judicata between co-defendants. 

Forthe decision in a suit to operate as res judicata 
between co-defendants therein, it is necessary (1) 
that there should be active controversy between the 
co-defendants and (2) that an adjudication inter se 
between the co-defendants should be necessary to 
give the appropriate relief to the plaintiff. 

In asuit for redemption bya landlord if there is 
acontestasto which of the defendants is entitled 
to get the value of improvements it isthe duty of 
the Court to decide the contest 
who should be given the value of improvements, 
instead of leaving that question to be fought out 
in a separate suit between the defendants; and the 
decision of such an issue between co-defendants 
will, therefore, operate as res judicata in a subsequent 
suit between them. M SAVITHRI BAYI v. Korrayr 
Aouuran, A. I. R. 1929 Mad. 638; Ind. Rul. ee 
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eet S 1] Exp. IV. See Hinpv Law - 779 


~ S, 11. Expl. IV-—~Res judicata—Power of 

Court to allow party to raise new plea after 

remand. 

In a suit for accounts a preliminary decree was 
passed but this decree was set aside and the case 
was remanded in appeal under O. XLI, r. 23, Civil 
Procedure Code. Thecase was decided again by the 
Qourt of first instance and when the matter came 
before the Appellate Court for the second time the 
plaintiff raised a point of res judicata from facts 
which were apparent on the record. It was con- 
tended relying on the analogy of Expl. IV to sg. 11, 
Oivil Procedure Code, that as the plaintiff had not 


= ad 





raised the question before the trial Court after - 


remand or when the case was’ before the. Appellate 
Gourt on the previous occasion, he could not be 
allowed to raise it : 

Held, that the Oourt was not prevented by any 
rule of law from.allowing the plaintiff to raise 
the point of ves judicata at that stage. .A Ram 
BARUP v. KANHAIYA Lau, A. I. R. 1929 All. 724; Ind. 
Rul. (1929) All. 1025 497 
maeman $11, EXP IV—Swit by puisne mortgagee— 
. Person holding prior and subsequent title impleaded 
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and declare as to' 
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as defendant as subsequent title holder-~Omission 

to set upprior title—Kes judicata. 

A sold anitem of property to B. He subsequently 
mortgaged this item along with other items toC. 
Later on he sold some ofthe latter items to B. C 
sued toenfores his mortgageimpleading A and B as 
parties. With regard to B it was stated in the plaint 
that he (B) claimed an interest by reason of the sale 
which took place after the mortgage. No reference was 
made tothe earlier sale. C obtained an ex parte 
decree and purchased the properties in execution. B 
sued for a declaration of his title to the item purchased 
by him before the date of the mortgage. C contend- 
ed that B’s claim was barred by res judicata as he 
might and ought to have set up his prior title in the 
previous suit: 

Held, that B's suit was not barred by res judi- 
cata. 

For a defendant to succeed in sucha caseit is 
necessary to show that in the former case he 
had specifically attacked the plaintiff's prior title. 

Per Courtney-Terrell, C. J.—If a person who is in 
fact a prior mortgagee has not in the prior case sub- 
mitted his claim as a prior mortgagee to the Court and 
the plaintiff in the mortgage suit has himself not men- 
tioned the prior mortgage, it cannot be maintained 
that ‘the existence or validity of the prior interest 
has been submitted to the decision of the Court, nor 
having regard to the nature of a mortgage suit can it 
be said that it ‘mightand ought’ to have been made 
a ground of defenceor attack. Pat Kor Sanu v. ATUL 
Krisuna GuosH, A. I. R. 1929 Pat. 333; Ind. Rul. 
(1929) Pat. 653; 9 Pat. 118 829 


S. 13-—‘Directly adjudicated upon’, meaning 
of—Decision on question of paternity by foreign 
Court in suit for possession of property, whether 
binding on British Indian Courts. 

The decision of a Foreign Court on the question 
of paternity ofa party toa suit for possession of 
property on which the decision as to title of that 
property depends is not binding on Courts in British 
India in a case relating to property sitwate in British 
India, L Amru v. BHAGWANI, A. L R. 1929 Lah. 
627; Ind. Rul. (1929) Lah 898 482 
S, 20-—-Promissory-note — Assignment—Suit 

by assignee— Jurisdiction of Court where assignee 

resides. 

The payee of a promissory-note cannot by assign- 
ing the note to a person living at another place 
with a direction that the money should be paid to 
the assignee at that place give the assignee the right 
to sue in the Court where he resides. © Sew Baran 
Saw v. Ram OHARITRA Duper, A. I. R. 1929 Cal. 306; 
Ind. Rul. (1929) Cal. 775 295° 


S. 21—Suit by agent against principal 
for recovery of deposit—Jurisdiction of Court at 
place of agency—Returning of plaint by such 
Court—Refusal to exercise jurisdiction—Revision. 
A suit by an agent against his principal for 

recovery of money deposited by him to guarantee 
the faithful discharge by him of his duties as 





_ agent is cognizable by the Court having jurisdic- 


tion at the place where the businessof the agency 
was to be cafried on or was actually carried on. L 
Fira Jacan Naty AMAR Nata v. Burma Ort Co. LH 
Lah. L. J. 282; A. I, R, 1929 Lah. 605; Ind. Rul. 





(1929) Lah. 897 481 
Te S, 47. 
See MORTGAGE l : 225 


See Rent BaLE 882 


924? 
owi! Procedure Code—1908—contd, ..- 5 


oane § 47—Dispite between contending ‘ais 
EREE IRA whether within s.47—Order, whether. 
appealable—Order. directing property of a judgment- 
debtor to be sold last on conditions—Appeal. dis- 


INDIAN CASES. a usar, 


< GMI Procedure Code—1908—contd.- i ji 


— $8. 47, O. XXI, ¥1.15—Execution of décree } 
by legal representative. of «decree-holder— -Objection i,° 
by judgment-debtor. that. there are. other’ legal . , 
representatives— Executing Court, whether . bound to“ 





i judgment-debtors does not fall within the purview . 


‘puting legality of conditions, competency of. - 
Per: Sen, J. (Niamatullah, J., dubitante).— A. ie 


pute. relating to the execution, satisfaction, or dis--: 


charge’ of a-.decres ‘between tworsete’ of contending 


of se 47, Civil: Procedure Oode. An „application. 
cognisable. under that section. must. be one. between: 
parties arrayed against ‘each: other ‘as -decree-holder 


‘of-“thé‘one part and the judgment-debtor or _their 


representatives,.of the other. 

Per Niainatullah,.:J.—A. question, arising between 
two judgment-debtors as to whether the Court could - 
impose . certain ‘conditions on. ‘the property of. 


investigate--All legal qot tentamen, ‘whether ' 

necessary parties, ` 

“The legal rapresentatives , ofa dero „decree » 
holder are in the ‘position » of: joint. decree-holders 
and soMe of them alone’ cannot be- 
cute the , decree if it be established to the satisfac-; 
tion of the Court that there “are’-other persons : ‘also | 
who are entitled to execute the same decree. :. = 

‘Consequently, where w. ‘decree-holder dies ‘and’: 
certain persons, alleging that they. are ‘legal. repre-:° 
sentatives of the deceased, ‘apply for: execution and , 
the _ judgmént-debtor’ contends. that- the: applicants’. 
are not the sole legal representatives of:the decree-_ 


one of them being sold last, is not one relating to. holder,’ the executing Court is bound to decide.the 


the execution, satisfaction or discharge’ of the decree. 
‘A ARDUL-Aziz Vv. ABDUL RAHIM, A. T. R. 1929. AU. 
291; (1929) A. L. J. 157; Ind. Rul. a All. 1016; 51 
A. 152 ' “440 


sarangan. Sy 47— Dispute between E ne and 
decree-holder auction-purchaser—-A ppeal. ae 
: Eo dispute between an auction-purchaser -and thè 


ent- debtor even if the former be the decree- ` 


a er is not a dispute between the judgment-. 
debtor and the decree-holder relating to the satisfac-" 
tion, discharge or execution of the decree: and isnot: 


within the purview of s. 47, Civil Procedure Oode. L ` 


Mog Rag v. Kisst, Ind. Rul. (1929) Lah. 834 226 


D S, 47—Payment to decree-holder — Omission 
. to pai y ai of. decree without crediting | 
payment—Separate suit by judgment-debtor to. 
recover amount paid, maintainability of-—Sutt 
based on mere overdrawal, competency of. 

,Where a decree-holder omits to certify payment 
of. an, amount paid by the judgment-debtor and 
takes out execution for the decretal amount with 
out, giving credit for. the amount so paid, the’ 
judgment-debtor can institute a..separate suit, 
against the decree-holder for recovering the amount 
paid by him. 

A separate suit based ny. on an overdrawal ` 
by..the decree-holder in the executing Court is. not 
however, maintainable. R A. K.R. M. M. O. T. Onerry 
Firm v. MAUNG THA Diw, 7 R. 310; A. JR. 1929 Rang. 
268; soar Rul, (1929) Rang. 310 1. + 742 


S. 47—Suit by | auction-purchaser to recove” 
possession of- properties purchased, competency, of: . 
Where a purchaser in execution of a decree fails’ to, 

obtain possession of ‘the properties, purchased by. bim, - 
he can institute afresh suit for recovery of posses- 
sion. of the same. Such a suit isnot barred: under- 


g. 47, Civil Procedure Code, inasmuch as execution . 


comes to an end with the sale and- what happens after- 
wards cannot be said to take place in execution. Pat - 
Doixau MANDAL v. Gorr Nata, å. I.-R. 1929. Pat. 559: 
Ind. "Rul. (1929) Pat. 609 881. 


question, - ‘Pat’ Karlasn KINKAR Narain’ SINGH v. 
DASRATH SINGH, A. I'R. 1929 Pat. 232; Ind: ‘Rul (1929) . 
Pat. 611 8383". 


execution of deeree Da notice—-Omission to 

state reasons, effect of--Order,: whether uoid— | 

san d 47, applicability of —Appealability of >. 
` order 

A decree-holder applied for execution of his decree 
both by arresting the judgment-debtor and attaching 
his moveables more than a year after the. immediately.” 
preceding execution application and filed an affi- — 
davit praying that the execution may ‘be ordered « 
without notice as required. by O. XXI, r. 22, sub-r. 1, 
Civil Procedure Code. - The Court acting under’ sub-- . 
r. 2 ordered notice and directed arrest. and . ‘attach-, 
ment without recording any reasons ‘for ordering - 
execution before issuing notice: 

- Held, (|) that .the order., was “not illegal merely 
Bapan the Oourt had failed to record the reasons:as. 
required by sub-r. 2; 

(2) that the. order of the con d was an order ` 
falling :witbin the terms of-s. 47, Civil Procedure 
Code, but did ‘not amount toa decree as défined in. 
5. 2, sub-s.. 2, Oivil Procedure Code, and was, there- 
fore, not appealable. - 

An order’in execution, to have the force of a deoch 
must not only ‘relate tos question which falls within - 
s. 47, Civil Procedure Code, but it must also deter- 
mine the rights of the parties in ‘regard to any matter 
in ¢ontroversy belween them as regards the decree. , 
M Somolyere' y. OHELLIAH Pirar, (1929) M.W.N. 
74: 30 L. W. 230; A.I, R. 1929 Mad. 718;- Ind. ` Rul. . 
(1929) Mad. 875 eae 43 


$S. 47, O. XXXIV, rr. 5, 6—Mortgage suit-— 
ee from preliminary decree—Passing of final 
decree during pendency of appeal, legality of—- 
‘Decree, ‘validity of—Hxecution of 
- for. declaration ‘that decree 19 timé-barred, com- 
petency of. . oe 
A final decree -passed during the: pendency of -an 





— 


“appeal from the preliminary decree which is even- 


- tually affirmed by -the Court of Appeal is not 8. 


S. 47, O. XX, r. 11 ‘(2)-—~Order dian. nullity: ib is binding on.the parties and is capable’ 


payment of' decretal amount by instalments, whether. 
J appealable. 

` Anorder under 0. saa, ©. 11 (2), Oivil Procedure, 
Gode, directing that.the’ decretal amount should . be” 
paid by instalments falls within the purview of A 
47, Civil Procedure Code, and is appealable as - 
decree. R U Suwe Yone v. Ma YHAL Ma, A. I. Rà 
1929 Rang. 191; Ind. Rul, (1929) Rang. 319°. 751., 


- 


et = at 


of execution. . 

The, mere fact than an appeal agaiist the pre: 
liminary. decree is pending is notea sufficient. justi~. 
| fication for. postponing the’ passing an the. ‘final. 
` decree. 

A GG cannot institute a Sa rate guit 
: for a declaration that-the decree.is time-barred. -A- 


Kaatr-un-Nissa BIBI, V..OUDH OOMMERCIAL Bank: Lo, ` 


~ 


allowed. tg exe-. 


22—Order -directing i A 


decreé-—-Suit: - 


: . - aon : A e 
2 VOR 119]. = 
-Çivili Þroċedure coWe-1908-cintd a 


6 'A L'R. 1929 ‘All. 287; (1929)--A.: L. “JS 4&0; Ind. Ral. 
(1929) All. 1038: 51 A.610.- ~ . BAO’ 
‘ti 8, 48,.0. XXI; r. 17 (2)--Amendment of 


application for execution. after decree -has: become 


- barred, competency of. - 


_ An application for- EE EE TA Ea 2 Pat g 


PA for. execution by the substitution Of 
¿"other properties in .the-list of. properties sowzht -to 
be plbceeded against in-execution, ‘cannot be enter- 
‘tained after the, decree sought to be executed- has 

scome barred-by limitation- Pat JAGANNATH DAS 2, 
“OHAMU Raauunata, ‘8 Pat. 462; ALT. R. Pe , Pat, 407; 
. ‘Ind. Rul. (1929). Pat, 587; 11 P. L. T, 215 ' 


aan 6. . 65°. (4)—Arrest of 
. Release ‘on, security—Failure of. judgment-debtor 


<. to: apply. for insolvency. within one month—Court, ' 


whether bound. to. proceed against .. surety. 


Diseretion of Court to discharge surety and send 


gudgment-debtor to jail. 
Where 2 person .has become a surety for a judg- 


‘ment-debtor under the provisions of s-55- (4), Civil. 


:Procedure Oode, and the judgment-debtor fails: to 
_*apply for- 
“month; the Court has an-option to take out execu- 
tion against - ‘the surety or to commit the judgment- 


-4+ „debtor to the civil „prison in execution of the decree.* 
T The: decree-holder” .has -no right’ to .compel ‘the- 


-Ob6urt to proceed seater the'surety. A’ Maxuan ‘Liab 
V. Narain Das, A. D R. 1929 All. 37%, ‘ind. Rul. (1929) 
- AIl. 1028 - -" §00 


out of land, effectof. : 
- Where-a person has tilled his land for years, he 


smust be deemed . to be an agriculturist within : the, . 
“meaning of- s. 60, Civil Procedure -Qode, and his- | 
‘land will 

‘not destroy his'status as an: agriculturist. L -Kary 


“merely. temporary - letting out-of the 


` Man v. LAMBU, Ind. Rul. (1929) Lab. 833; -30 P.. L-R. 
“619; AI oh 1930 Dah.19l - ‘225 . 
— (1) proviso, whether mandatory- ` 
'. ym ee against, when canbe filed. 
The‘ proviso -to s. 60 (1) of the Civil Procedure 


‘Code is mandatory and the Courts have no- juris- : 


‘diction to attach and ‘sell any of the several: pro 
perties specified therein. 

© A Court igs’ entitled..to entertain an objection ` to 
attachment under s. 60 (1)- (c), Civil Procedure Code, 
‘at any tims. and decide it on merits, even though 


it was not urged atan earlier stage of the execution ` 
no time .prescribed ” 


“proceedings, as there- “is. 
‘within which -such ‘objection -is::to be filed: N 
#GANPAT v. Ram OHANDRA, Ind, Rul. (1929): Nag. 309;. A. 


> I.R. 1930 D 11 677 
. 92—Religious trust—"Deeree “framing . 
ae sene Bina for. Board of Trustees. to’ act 


under control and 
. Devasthanam’ Committee 
~ ments. Act oie of . 
Rs oh EOF 1927— 
—Fresh, ` committee, constitution of, with. new 
territorial [4 mits under, new -.. Act-—Application 
by” one of several trustees ‘to declare, which 
- committee had. jurisdiction over. temple, “ main- 


supervision of District 
under Religious Endow- 


. tainability of ~—Provision in scheme - -for.-liberty -to- = 


i ` apply for modification, whether ultra: vires. 


., The reservation, in . temple schemes. framed by - is 
gives liberty. to -apply is, 


‘deeree of Court which, 
only permissible by law: when ‘the Court: is unable, 
: or for good reasons. thinks it advisable, not to 
finally determine any question. arising for its decision 


a * 
2, 51 tf = 
voa 4 
+ ‘ * 
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Bre P 


insolvency within thé period of one, ‘therefore, not maintainable, 


S. 60—‘Agriculturist’ meaning  of—Letting bes 
eae eae 92, o. J, r. 8—Dedication 


institutions. 


-1868)" as amended by. Act: 

Vo provision for substituted committee - 
“recovery of money due from thé defendant. and not 
‘one contemplated by s. 92, Civil’ Procedure Code, and 


:925 


1 t 


` ’ 
1 $ wd 


ol 


or to lesve suk decision for a’ future date. Ja all 
- othër'cases, the application must . necessarily relate to 
a matter already. finally decided, and io ask for 


alteration of. a final decision is to ask for a modi- 
‘fication of’ the scheme, a relief’ which can only be 
‘granted by following the procedure in s. 92 of the 
ode ‘of. Civil Procedure, that” is, by way of suit 
., The ‘test whether the point at issue can be raised 
- by petition and not by suit is whether the Court 
` advisedly left it. to be determined later on. 


Where the High Court in framing.a scheme for a 
‘temple created a-Board of Trustees to act under. the 


: control and supervision of a Devasthanam Committee 
‘appointed under the Religious Endowment Act, XX 

‘of 1863, and the ‘said Act was repealed and a new - 
- Act passed under which fresh committees’ were ' 


appointed with distinct territorial’ jurisdiction and 
one of the trustees applied for diréctions to the High 
Court asto which of two committees had jurisdiction 
‘over the temple under a’ clause which enabled the 
Board ‘to ask for directions: j i 
Held, il) that the relief prayed for came under 
s. 92, Oivil ‘Procedure Code, and the petition, was, 
the clause: relating to 
liberty to apply for directions being wlira, vires; , 
` (2) that a petition by one of several trustees was 
itself incompetent since under thé scheme’ any 


: ‘application ‘could be made only bythe ‘Board ‘of. 


Trustees. M- VEERAPPA CHETTIAR v. PADMANABHA 


a NAIDU; A. L R. 1929 Mad. 625; Ind. Rul. 1929) Mad. 
-965 


-0 469 


to public institution—Suit by trustee of institution 
against trustee of fund for share of | allowance— 
` Nature of such suit—Sanction of Collector, whether 


-- necessary—S. 92, scope of— Absence of allegation of 


. express breach of trust, effect of~Suit by institution 


.. owned’ by pine and” suit by puole difference 


- between. 


- In order’ that a suit may - fall’ within the pur- 
view of s.92, Oivil Procedure Code, it is necessary 


that ‘there should be a clear allegation i in ‘the plaint 
~of an, alleged. breach of ‘trust created ‘for public 
' -purposes or a--prayer, for direction on some 
'* in connection: with its management, 
that, such an allegation or prayer can be spelt out | 
“from the counter-written statement of the plaintiff 
“ig not enough. 


‘point 
The mere ‘fact 


The ancestor of the defendant granted a: certain 
allowance to certain ‘public institutions ..for. the 


‘annual Utsava and in , support of the attached 


Brahmins, and constituted ‘himself and his .family 
as, trustee. ‘of the fund liable to pay to ‘the. several 
The-trustees of one .of these -institu- 
tions instituted a suit: against the defendant for’ the 
recovery of ‘the ‘share payable to the , plaintiff in- 


‘stitution by the defendant out of, ‘the: trust, fund and 


for an account relating to the game’: 
. Held, (1) that- the suit wada simple: suit for 


ana le did not seda “the ‘sanction. ee the Collec- 


wa) that the suit was not.one Trohi on behalf 
of the “publik “but to ‚enforce ; the right of the 
plaintiff. institution, and. Was, . therefore, ı properly 
instituted by the trustees of the’ institution. . B 
se at ANANDRAO V. OMKARESHVAR: GHAT, 31 Bom. 
L. R.1923, A, DUR. 1929 fom, 153; H ‘Rul. cet 
Bom, ssl nest, hie Sere , 778 


AN 


- 


of. allowance i. 
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tore S, 96, See APPEAL 554 

m= $, 96, O. XXII, r. 3—Compromise decree— 
Order recording compromise, appeal from-—-Second 
appeal, competency of. 

The Code of Oivil Procedure provides for an 
appeal from an order recording compromise which 
forms the basis of a consent decree and this is 
apparently intended to be the proper procedure for 
a party who wishes to challenge the validity of a 


compromise on the ground of want of consent, ete. ° 


The Code, however, does not allow a second appeal 
in such cases. L NAHAR SINGH v. KHAZAN SINGH, A. 
I. R. 1923 Lah. 472; Ind. Rul. (1929) Lah. 886 422 


=- 5, 96, Sch. Il, para. 16—Arbitration— 
Arbitrators calling additional arbitrators—Award 
signed by original arbitrators alone—Validity of 
award—Decree based on award, whether appealable. 
A decree passed in consequence of an award to 


which para. 16 of Sch. II of the Civil Procedure | 


Code, applies is not appealable. 


Where certain arbitrators, who were given wide: 


‘powers called in two other persons to assist them, 
ue the’ award was signed by the ‘original arbitrators 
alone : 


was no award at all; 
(2) that the decree passed on, the basis of the 


award was not appealable R Mauna Tun Lin v.: 


Mauna Tun Wm, 7 R. 269; A. I. R 1929 Rang. 235; 
Ind. Rul. (1929) Rang. 292 | 212 


§.100—Findings of fact—Failure to con- 
sider. part of evidence—Finding, whether binding . 


in second appeal, 


Findinga of facts based on evidence are valid and 


binding in second appeal, even though the Appellate 


Court failed to take into consideration some other. 


revidence. N GANPAT v. RAMOHANDRA, Ind. Rul. (1929) 
Nag. 309; A. I. R. 1930 Nag. LL 677 
amma §. 100 —Question of custom—Mixed question 

of law and fact—Interference in second appeal. 
The question whether the evidence establishes an 
alleged custom isoneof mixed faet and law which 

the-High Oourtcan consider in second appeal. M 
SUNDARA BHATTAR v. Munusdmi Mopar, A. LR' 
1929 Mad. 751; Ind. Rul. (1929) Mad. 972 


` 





facts found, wheher question of law—Finding .-of 
- fact—Undue weight attached to some: facts—Inter- 

ference in second appeal. ; - 
- Soundness of conclusions drawn from the facts 
found is a question of law and oan be questioned 
in second appeal. 

Afinding of faot given by the First Appellate 


Court which is the final tribunal in that respect, can: 
not be set aside by the Second Appellate Court. 


merely on the ground that undue weight was “laid 
on.certain facts which it was «proper to consider. 
N Sitaram v. Doma, A, I. R. 1929 Nag. 270; Ind, 
Raul. (1929) Nag. 306 674 


§.100—Second appeal—Question of fact—, 


Interference, $ : l 
There is no jurisdiction to entertain a second 


appeal on the ground of even an erroneous finding — 


of fact, however gross or inexcusable the error may 
seem to be, O MUBIN-UL-NISA v. ALI HUSAIN, 6 O. W. 
N. 652; A. I. R. 1929 Oudh 402; Ind. Rul. (1929) Oudh 
546: 13 R. D. 586 ' 866 
——- $8, 100, 151, 152—Appellate-: Court 
correcting omission--Second appeal, competency 





- of —-Consent decree—Correcting omission, légality of... 


| INDIAN CASES... 


- 1g not open to second appeal. 


Held, (1) that it could not be said that the awara. 


_ -Must be satisfied . that, 
476 .. 


8. 100—-Second appeal—Conelusions from’ 


* 
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An order passed under s. 151 or 152, Civil: Pro" 6 
cedure Oode, correcting an omission in a judgment 
passed on a compromise by the Court of first appeal 

| Even in the case of a consent decree clerical or, 
arithmetical mistakes, etc, can be rectified either 
under s, 151 or 152, Civil Procedure Code. L Raz 
Nawa# v.. Zaman, A.J, R. 1928 Lah. 352; 9 Lah. 176; 
30 P. L. R. 135; Ind. Rul. (1929) Lah. 849 ° 257. 


———— §,107,0. XLI, r. 20—Appellate Court— 
Addition of parties-—Person not party to original 

- suit, whether can be impleaded as party in appeal. 

- An Appellate Court hasno power to add a person® 


.who was not a party-to the original suit as: a party . 


to the appeal either under O. XLI, r. 20, Civil 
Procedure’ Oode, or under s. 107 ofthe Code. B 
MONJIRAM INDRACHANDRA v. MANEKLAL MANSUKHBHAL 
Seta, 31 Bom. L. R. 672; A. I. R.1929 Bom, 353; 53 
B. 588; Ind. Rul. (1929) Bom. 526 — “654 


mma §§.109 (C, 110—Application - for leave to 
appealto Privy Council—Ejectment [suit by landlord. 
—YValue less than Ks. 10,000—Eatstence - of suits 
between same parties in respect of other holdings 
in same village, effect of— Leave under s. 109 (c),. 
whether can be granted, a a 
A suit by alandlord against a tenant in respect of 
certain lands ina village was decreed in favour of 
the plaintif on the ground thatthe suit: lands ceased | 
to be part of an “estate ” under the Estates Land Act 
and the tenants were not entitled to occupancy 
rights. The said decree was in appeal confirmed by. 
the High Court. The value of the subject-matter 
ofthe suit waslessthan Rs. 10,000 but.leave was 
asked for on the ground that there were other cases 
pending between the same parties relating to similar 
holdings inthe suit village of the requisite value: 
Held, (I) that since the decision as to occupancy: 
rights was res judicata in the latter suits the exist- 
ence of: he suits did not avail the petitioner. 
(2) that leave could not be granted under s. 109. 


(ce), Civil Procedure Code. 


Under.s. 109 (c), Civil Procedure Code, the Court 
| | having regard to all 
the circumstances “ of the ease, it is right and ~ 
proper to grant a certificate of leave. The mere fact 
that the point raised in the appeal affects third par- 
ties, is no ground for enabling the petitioner whose 
case is devoid of merit to further agitate the question : 
before the Privy Council. M Ramatinca MUDALIAR V. 
Ramaswami IYER, A. I. R. 1929 Mad. 696; Ind. Rul. 
(1929) Mad. 995 E 595 


‘1 ss, 109,110—Leave to appeal io Privy” 


Council—Case of easement of light and air— 
Valuation of appeal, whether governed by value of 
property—s. 109 (c), scope of. D 
In the case ofan appeal to the Privy Council in 


<a case of easement to lightand air it isthe value 


of the right of easement and not the value of the 
whole property that determines the appealable value. 
What is contemplated in cl. (c) of -s.109 of tha 


Civil Procedure Code is a class of cases in whick 


there may be involved questions of public import- 


-ance or which may be important precedents govern~ 


ing numerous other cases or in which, while the 
right in dispute is not exactly measurable in money, 


it is of great public or private importance. 


Cases of easements of light and air are not usuala 
ly of great public or private importance. B LALLU« 
BBAI Praagi, v, BAIMBHAL Dasrpuar, 31 Bom, LR, 


Vol, 119} 
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632; 53 B. 552; A. I. R. 1929 Bom. 341; Ind. Rul 
(1929) Bom. 558 - 782 
¿——-——~ 5. 110. See VENDOR AND PURCHASER 218 
~S, 110—Decree varied in appeal— Appeal 
to Privy Council on items concurrently found by 
: both Courts—Substantial question of law, necessity 
of—Decree of ‘affirmance’, meaning of. 
. The High Court varied the decree of ghe lower 
QOe@urt in favour of the plaintiff and this resulted in 





the finding of a sum of Rs. 2,488 due by the defend- - 


ants to the plaintifi at the date of the suit, An 
item of Rs. 18,000 was, however, decided against 
the plaintiff by both the Courts. The plaintiff 
applied for leave to ‘appeal to the Privy Council 
against this item of Rs. 18,000: l 

Held, thatthe decree of the High Court so far 
as the plaintiff's appeal to the Privy Council was 
concerned was one of affirmance within s. 110, 
Oivil Procedure Oode and leave could be granted 
only if a substantial question of law was involved. 
B KAPURII MAGNIRAM V. PANNAJI DEBICHAND, 31 Bom. 
L. R. 619; A. I. R. 1929 Bom. 359; Ind. Rul. (1929) 
Bom 547 i 771 


ma §, 110—“Otherwise”, scope of. 

The provision authorizing a High Court to certify 
that a case is fit for appeal “otherwise” is intended 
to meet special cases: such, for example, as those in 
which the point in dispute is not measurable by 
money though it may be of great public or private 
importance. N Commissioner or Income Tax v OHIT- 
Navis, A, I. R. 1929 Nag. 265; Ind, Rul. (1929) Nag. 
321 . r 689 
~ — 565 110, 115, O. XXI, rr. 97, 98—Anplica- 

tion regarding obstruction to execution, stay of, 

pending suit by obstructor—Revision. 

Section 10, Civil Procedure QOode, relates only to 
suits and does not apply to execution proceedings. 

An Iixecuting Court hes no power under s. 10, 
Civil Procedure Code, or under its inherent powers 
ato stay an application by a decree-holder under O. 
XXT, r. 97, Oivil Procedure Oode, to remove an 
obstruction to execution, pending a suit by the 
obstructor for declaration of his title. 

Where the Court stays such an application by the 
_decree-holder under O. XXT, rr.. 97, 98, Civil Pro- 
cedure Code, it refuses to exercise jurisdiction vested 
io it by law to make the necessary investigation and 
the order regarding stay is open to revision. L 
‘Mausoos Beaus v GHULAM MUHAMMAD, A, I. R.1929 





Lah. 694; wer ees (1929) Lah. 904 488 
S. be 

See AGENCY RULES 320 

See Otvit Procepurs Cone, 1908, s, 110 438 


‘See Mapras Distaicr Municipatirizs Aor, 1920, s. 
303, (2) (b) 145 


S,115—‘Case,’ meaning of—Proceeding for 
setting aside award, whether case—Misconduct of 
arbitrator, finding regarding, attack on—Revision. 





There is no right of revision in law against an. 


order refusing to set aside an award where what is 
‘attacked if not the procedure or jurisdiction of the 
„Judge but only his findings as to the misconduct of 
the arbitrators. 


A proceeding relating to the setting aside of an ` 


award in a suit is not a case within the meaning 
.of 8. 115, Civil Procedure Oode, and, therefore, an 
order refusing to set aside an award is not open to 
‘revision. L°*Goprnp LAL v. Fire Dargar! Lar-Devr 
Kisuan DasHuxam OHAND, 11 Lah. L. J. 275; A. 1. 
R. 1929 Lah. 688; Ind. Rul, (1929) Lah. 913 . 721 
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S. 115—Conclusion opposed ‘to finding— 
Revision. 

When the conclusion of the lower Court is ob- 
viously opposed to the finding expressed in the body 
of the judgment, itis acase where the High Court 
should interfere under s. 115, Civil Procedure Code 
and set aside the order. M PARAMBATHAKANDI OLAYATT 
KUNOHU v. Ussan Kasim Sarr, Ind. Rul, (1929) Mad. 
896; A. I. R. 1929 Mad. 841 64 


x 


>$, 115-—Court-fee, order relating to-—Revision 

—Interference— Suits Valuation Act (VII of 1887), 

s. 11, whether bars revisional jurisdiction. 

Where an order sought to be revised unders. 115 . 
Civil Procedure Code, relates only to a question of 
Court-fee, the High Oourt can ordinarily interfere in 
revision only if the lower Court’s order is unfavour- 
able to the plaintiff. Butit can interfere with such 
an order even ififisin favour of the plaintiff, if a 
question of jurisdiction is involved. 

The revisional jurisdiction is not excluded in such 
a case by 8.11 of the Suits Valuation Act inasmuch 
as that section has theeffect of curing the defect 





after a mistake in regard to jurisdiction is com- 


mitted and does not provide that a ‘superior Court 
has no power to prevent beforehand a mistake 
from being committed. M KALLIYA- Pinuary Rama- 
swamy PILLAI, (1929) M. W. N. 286; 29 L. W, 584: A. I 
R. 1929 Mad. 396; 56 M. L. J. 394; Ind. Rul. (1929) 
Mad. 867 35 
——— $. 115—Error of law resulting in illegal 
action— Revision. 

Though every erroneous decision on a point of 
law cannot be set aside bythe High Court in its 
revisional jurisdiction, where a Court has acted by 
inventing a rule of procedure, for itself, which is 
not warranted by the law, the High Oourt is not only 


‘competent to interfere but should interfere. 


lithe result of a decision is an illegal action or 
action which may be described as material irregu- 
larity, High Court would certainly have jurisdiction 
to interfere under the express language of 
s. 115 (c) Civil Procedure Code, although 
the result may have been arrived at in a 
way which is entirely unexceptionable. ‘I'he mere 
fact that the lower Court purported to follow a 
decision of the High Court is not a ground 
for not interfering under s. 115, Civil 
Procedure Oode, if, the result of the decision of the 


_lower Court is an illegal act.. A Dip OHAND v. Suro 


PrasaD, (1929) A. L. J. 769; A. I. R.1929 All. 593: 
Ind, Rul. (1929) All. 951; 51 A 910 103 


S.115—Order directing plaintiff to pay 
additional Court-fee—Revision—Interference with 
interlocutory orders. 
- Although the High Oourt might be competent to 
interfere with an erroneous decision of a: Subordi- 
nate Court diregting the plaintiff to pay additional 
Court-fee, such an order will be revised only in 
exceptional cases,~particularly when. there is no 
other remedy available to the injured party and 
when the order complained against is such as is 
calculated to cause irreparable: loss to such a party. 

The High Court will also interfere under 5s. 115 
Civil Procedure Code, when the order of the Subordi- 
nate Court is manifestly wrong or perverse and 


amounts to a denial of jurisdiction. Pat MAHARAJ 


BAHADUR SINGH v. PRITHIOHAND LAL, 10 P. L. T. 464: 
A.I. R. 1929 Pat. 427: Ind. Rul. (1929) Pat.574 78 
— Ss: 115—Oudh Rent Act (X 11 of 1886), 88, 

3 (1), 108 (2), 119, 119-B, 119-C, 183—Rent suit— 


Civi! Procedure Code—1908—contd. 


Decree of District -Judge,in second appeal, whether. 
open to revision by Chief Court— Court subordinate - 
to the Chief Court, meaning: of. 

Held; by the Full ‘Bench > (Hasan, Jj dié- 
senting). —The Chief Gourt of Oudh is nót. .compe- 
tént to revise uhder s. 115, Oivil Procedure Code, ʻa 
decree’ passed. by .a District: J udge inan’ appeal 


from an'-appellaté decree.or.order of a Collector or - 


Assistant Collector of the First Class in a suit: under 
s. 108 (2) of the Oudh Rent Act. 

The, Court of the-- District’ Judge iat be con-' 
sidered’ in this connexion to be a Court of Revenue 
and is not a` Court Subordinate to the Chief. Gourt, 


within the’ meaning of s. 115, Oivil Procedure Gode. | 


Per Hasan, J.—The rule of procedure as to 
the. revisional jurisdiction of a High Court as enacted 
‘in 8: 115, Oivil Procedure Code, . 
‘to all proceedings - in -respect of any. appeal decided 
‘by a District Judge. ~ 
-. A District Judge. sitting to ‘decide a second 


appeal’ under ‘the provisions of s. 119, Oudh Rent: : 


‘Act, is not a-Revenue Court. but a ‘Civil, Oourt 


‘subordinate to the Chief Court- and his -decree in, 


such ‘second appeal | can be‘revised’ by the, Ohief 
Court under s. 115,’ Civil Procedure. Code. 0, GAYA 
PRASAD v., KALAP NATE, A I. R.1929 Oudh 389: 6 O; 
W. N. 661; Ind. Rul. (1929) Suda; 517; 13 R. D. 595; 
4 Luck. “539 , aa, 


$.115—Return of plaint-—Revision, 
'. Where’ a-Stbordinate’ Judge has. failed to exercise 





. 
al 


jurisdiction vested in him by law. by. refusing: to 


accept a plaint’ and ‘the District Judge on’ appeal 


has erred in law in confirming the decision of the - 


first Court, the High Court has‘authority to inter-. 
‘*fere in exercise of it revisional jurisdiction. L JAGAN 
NATH-AMAR Natu: v. Burma OIL Co., 11 Lab, L. J, 
282; A.L R. 1929 Lah. 605; Ind. Rul (1929) Lah 897 
| 481 
S. 115—Revision—Exclusion of evidence by 
error of law—Material irregularity. 

Where by an error óf law the Court’ excludes. 
< certain: evidence from consideration, ‘the. evidence 
being the main evidence inthe case, there is 
“such a material’ irregularity in the “exercise of 
' jurisdiction is may lay the judgment open to révi- 
‘gion, L Ram Dita v. Kesar Das, Ind. Rul. wun) Lah. 
“881; A. “Ti R. 1930 Lah. 127 . e 417 


oe a 115, O.M, T. 1—0Order of. withdrawal 
r. with ` liber ty to: bring fresh  suit—Revision— 
` Interference—M aterial regulary, m the exercise 
~ of jurisdiction’, what constitutes. 
> . Where a Court passes an order granting’ the 
plaintiff permission to withdraw the -suit with 
. liberty to, sue again but gives. no: reasons whatever. 
for: its. order, the High Oourt. may-interfere in-re-. 
_ vision on the ground. “that the Court below has not 
applied its mind to the application and has,. there- 
, fore, passed an order which could be revised “under 
ToB 115, Civil Procedure Code. 





But where ‘the order shows that the Fades has > 


applied his mind to the application; and has found, 
si ana rightly or wrongly that there was.a, forma: 
defect; its order;is not revisable under S. 115,- Civil | 
Procedure Code. we 
Per: Mukerji J. —In, order, to possess jurisdiction. to: 
pass ab: order of withdrawal, it. is not necessary. that 
‘tie Court should have before... it the conditions ` 
ae in’ O. SAU, rc. Oivil Te ee 


INDIAN CASES: 


is ‘applicable: 


857" 


` - aie 


Civil Procedure code—1 908—contd. et 


A finding of the Court .that such conditions exist id 


enough.’ | 
` Per Boys, J.—The Court can be regarded as having 


. committed “a material irregularity in” the exercise 


of its jurisdiction” if either 

(a) it appears- that it did not apply its - miga 
judicially to the question before it, or ' 

(b) if the materials before it were not such- as 


could reasonably be held to be materials on' whf&h , 


‘the Court might, rightly or wrongly, hold that there 
-was a formal defect or other sufficient reason ejusdem 
“generis with formal defects. A JAGMOHAN SINGH V. 
Rau Kuiawan Dose, A. I R. 1929 All. 683; ee A. 
L. J. 961; Ind. Rul. (1929) All. 1099 59 


m §, 115, O. XLVH, r. 1—Decree eae by 
fraud—Application for setting aside decree by 
way of review, competency of—Order. rejecting 
"| application as not maintainable—Revision, a. 

A decree obtained by fraud can be set .aside. by 
suit or by a review of the judgment sought to be 


set aside, and the. latter is the more. regular mode . 
` of procedure, ; 
Where a Court refused to entertain an. ee 


for review of a decree obtained by fraud, “on the 
ground that such an application was not maintain- 
able : 5 

Held, that the order was erroneous and was-liable 
to besetaside in revision. | 

Though the High Court will not ordinarily ‘in- 


‘terfere in revision where the petitioner has another ' 
remedy,‘ it will interfere where the `lower. Court -has ' 
‘wrongly refused jurisdiction to entertain an applica-. 


tion. © KSHITISH CHANDRA OHATTERJER V. NAGENDRA 
‘Nata MANDAL, 49 C. L. J.425; 33 O. Me Di 572; A. I. 
R. 1929 Cal. 513; Ind. Rul. (1929) Cal. 371 


: $8. 115, 151—Order of. remand-Tnherent 


: powers—Interference—Revision. 
An Appellate Court has inherent powers of remand 
under s. 151, Qivil Procedure Code. ° 


. Where an ‘Appellate Court directed ‘an amend- 
' ment of the plaint which did not 


involve any 
-change in the plaintiff's cause of action and remand- 
ed the suit for re-trial : 

` Held, that there was no ggah want of jurisdiction 


‘as would warrant interference in revision. M` Turev- 


KAYAL OusTTI V. Karta GOUNDAN, Ind. Rul. (1929) Mad. 
962; AL R. 1930 Mad 72 >` ° 466 


5.135 (2)—-Person arrested while. going, to. ` 


attend Court—Exemption From arrest—I llegal 

arrest and payment—Right to refund of- money 

paid—'While going to.Courti, scope of. : 
< Where a person who was. ordered to appear as 
an accused before a Magistrate at Lucknow .on`the 
28th September, 1927, arrived at Lucknow. from 
Bharatpur on the 20th and was arrested in execution 
o.a ‘decree on the. 27th and the’ amount’ of .the 
decree was paid by him’ in 
himself from the consequences of the arrest : 

_ Held, by the Full Bench— 

(1) > “that the arrest was illegal under, 8. 135 e, 
Civil Procedure Code; -. 

(2) that he ‘should be put- in: the same ' So as 
though the arrest had not taken place and should, if 
possible, obtain restitution. 


The privilege given to a person mentioned in 


-8. 135 (2) of the Code of Civil Procedure of immunity 
from: arrest is a privilege not appertaining: to such 
person but is enacted in the interest of the Court, 


© C. OURSATII v. ae Govinp are $ 0. W. N.. 809; 


Ladi 


r e 
> 


order. ‘to save ` 
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. Ind. Rul. (1929) Oudh 527; A. I. R.1929 Oudh 426 ` The provisions of s. 152,. Civil Procedure Code, 
7 i 367 1908, are wider than those.ofs. 206 of the Oode of 1882, 
5S. 141,151, O. XXI, r. 90—Application to “and give power to the Court not only to correct 
Set aside sale—Dismissal for default—Restoration clerical or arithmetical . mistakes in . judgments, 





—Inherent powers of Court, decrees or. orders but also errors arising thereir 
An application for setting aside a sale held in . from accidental ‘slip or omission, < 
“ execution ‘of a” decree, which has. been dismissed . Where a District Judge who intended to decree a 


‘for default of appearance of the applicant, may be suitas to the materials of a house and to dismiss 

- restored under s. 151, Civil Procedure -Gode, “if . it as regards trees, transposed the words ‘materials 

sufficient cause is shown. A YUDHISHTER LAL vs Faten of the house’ and ‘trees’ in the judgment by some 

SINGH, A. I R. 1929 All. 721; (1929) A. L. J, 1079; . mistake with the result that the suit stood dismissed as 

, Ind Rul. (1929) ALL 1091; 51 A. 991. 8 regards the materials of the house and decreed -as 
- Si 149. . See Courr Fers Act, 1870,5.4 700 ‘regards trees: i 


tn 
wak 








m — $: 151.. See Civiu Procepure Copg, 1908, . Held, that his, successor had power under N 152 
s. 119 - -466 , Oivil- Procedure Codo, .to. amend the judgment to 

ES 5.151 correct the mistake. A HUKUM SINGH v, SURAJPAL 
The- inherent jurisdiction of the Court under s. 151, - Ral (i990) AK 601. ag (1929) A. L.J. wu Sas 


Civil Procedure. Code, must be exercised subject to 

“ the rule that if the Code contains specific provisions 92 O. 1,1. 8. See Crvi Procepure Cops, ses 
~ which would: meet. the necessities of the case in saad 
‘question, such provisions should be followed. .L ’ 
- Mannoos BEGUM v-GuuLtam MUHAMMAD, A, I R.1929 
“ Lah. 6914; Ind, Rul. (1929) Lah. 904 488 





Q..1, 6.10. : See Co-owner 177 
-O. UH, r. 2, O. XXXIV, r. 4—-Mortgage—Suit 
for interest alone against mortgagor personally— 
s.151—Execution application dismissed in Subsequent.suit for salein enforcement of mortgage 
` default—Restoration ~Notice to judgment-debtor, —Matntainability of second suit. 
necessity of— Appeal, competency of—Civil |: Where a mortgagee who was under the terms ‘of 
Procedure Code, „whether exhaustive—Inherent - the mortgage entitled to recover the interest due on 
` powers of Court the mortgage from the mortgagor personally institut- 
- An exceuting Court has inherent power to restore. ~ a a ere ane a simple aha bas a eee 
: an application for execution dismissed for default . 21009 atter the eas A P OPOS oon SU 
‘wand when the judgment-debtor himself was. not - subsequently instituted a suit for the ‘recovery of 
" present on the date of dismissal, the application may the principal by. sale of the mortgaged property: - 


: ama ae Pe . i Held, that the suit was maintainable in-spite of 
i E Aa without issuing notice. to the.judgment . the provisions of O. II, r. 2, Civil Procedure Code. 


3 ; abian ÅA. .v. Puran LaL, Ind. Rul (1929) All. 

‘An order restoring an execution application, A „bauta Prasan. v h Ka i 

- Ne par for Pm oook 8. 151, Civil Procedure - rer (1929) A. L, J. 1045; A. L R. 1980 All. 266; 51 a 

Code,-is not appealable. I ' ; 

The Code of Civil Procedure isnot exhaustive and “yy O, V, Hh eh pores oo fid PAE Tole 

--therefore a Court--may where circumstances require opy of. ee, mee rad a fii ufi of iii 

“ity act ex debito justitiæ and do what is necessary Wher ie g Sea en ie vole alae died awed 

' for the administration of justice. L'Harr Sinan v, - ,, Where the report ol .. the processserver showe 


~ . that a copy of the notice was tendered to the judg- 
Tat 30 ii RIG Reaves Kh a a aaa rey .ment-debtor and that he refused to sign the same, 


but there was nothing to show that the ‘provisions 
—— S 151,0. XVII, r. 2, O: XLViI—Adjourned of O. V, rr.17, 19, Civil Procedure. Code, were com- 
date of hearing—Junior Vakil appearing. and . plied with: 








asking for time for seniors appearance—Dismissal ` Held, that there was no dus service of notice. ‘L 

_- of suit for default—Restoration—Power to review. Faranauv. Hart Kissan, 30 P. L. R, 38; A.I. R. 1929 

' Under O. XVII, r..2, Civil Procedure Code, as Lah. 334; Ind. Rul (1929) Lah. 865 321 

< amended by the Allahabad High Court, no party is O.MIl, r. 1—Cause'of action—Date of accrual, 
-.b0 be deemed . to: have ‘failed to appear if he is necessity of mentioning in plaint. 

represented in Oourt by any Pleader though engaged Civil Procedure Code, nowhere provides ; that the 

-:only for the-purpose of making applications. - plaintiff shall state in a separate paragraph of the 


`e “Where on the adjourned date: of hearing of a suit plaintthe date of the accrual óf the cause of-action. 
‘.the senior Vakil engaged did not appear but the All that it requires is that the facts. constituting 
junior Vakil for the plaintiff stated:that his client the cause of action should be stated in, the plaint. 
' had, gone- to fetch the senior Vakil and that he > The Court is entitled-to determine. the date on 
. could not-go.on with the case and the: Judge dis- . which the .cause of action arose. from. the- -facts 











-missed the suit for default of appearance: . alleged and proved. L PATEH ALI Suan v. MUHAM- 

. - ‘Held, (1) that the dismissal was erroneous; MAD BAKSH, A. I. R. 1928 Lah. 516; 9 Lah. 428; Ind. 

(2) that the Court had power to restore the suit Rul. (192) Lah. 850 258 

.. under s. 151, Civil-Procedure OCode,and under O. —— —— O. IX, r.3—Ex parte decree—Defendant 

KL VII of the Code. A BHAGWAN Prasapv. MADAN appearing later on day of hearing—Rule of practice 

::Murart Lat, Ind “Rul, (1929) All. 975; A. I. R. 1929 — Court, whether bound to set aside decree—Dis- 
- All..811; (1929) A. L. J..1183 15 cretion of Court. i A 

. S. 151, O. XXI, r. 90. See Orvin: PROCEDURE There is mo rule of practice by which a litigant is 

Cops, 1908, s. 141 851 | entitled to have an ex parte decree set aside -pro- 

: ss. JS1, 152, See Orvin Proorpure Cops, vided he comes.to the Court at:some later time on 

1908, s. 100, 4. a: 257 the date of hearing and. makes. an application. for 

— 8. 152—Accidental slip in judgment— re-hearing. The question whether an ex.parte decree 

Amendment-—~Power of successor to amend, ‘ should be set aside is a matter for the disaretion 


5o 
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of the Judge. B OUuRRIMBHAT NABOOBHAT v. N.. H. 
Moos, 31 Bom. L. R. 468; A. I. R. 1929 Bom. 250; Ind. 
Rul. (1929) Bom. 507 - | 187 
~ O, IX, r. 13, 0. XXXIV, rr. 2, 3—Mortgage 
-suit—Preliminary decree—Final decree passed 
. without notice to defendant and in his absence— 
Deoree, whether ex parte—Defendant, whether 
entitled to have it set aside—Absence of knowledge 
~of day of hearing—Sufficient cause for non- 
appearance, i 
A final decree under O. XXXIV, r. 3, Civil Pro- 


. cedure Code, which is passed inthe absence of the 


defendant is an ex parte decree and can be set 
aside under O. IX, r. 13 of the Code ifthe defend- 
ant proves that he was prevented by sufficient cause 


_ from appearing onthe day of hearing. 


Even though O. XXXIV,r.3 of the Code of Civil 
Procedure, does not prescribe for notice being 


. given to the defendant before the passing of the 


4 


final decree, the defendant hasa right to appear and 
be heard and is entitled to show that he was pre- 
vented by a sufficient cause from appearing when 


. the suit was called on for hearing. 


Where the preliminary decree did not fix any 


date for the passing of the final decree and a final. 


decree was passed without issuing notice to. the 
defendant and in his absence on the application of 
the plaintiff : l 

eld, that there was sufficient cause for the non- 
appearance of the defendant and the defendant was 
entitled to have the ex parte final decree set aside. 
A FAHIMAN v. AWADH BEHARI Lau A. I. R. 1929 All. 


279; (1929) A. Li J. 376; Ind. Rul. (1929) AlL, 998; 51 
A. 634 | 246 





O. XVH, r. 2. See Orvin PROCEDURE CODE, 
1908, s. 151 i 15 


O. XVII, r. 3—Plaintiff asking for adjourn- 
ment—Adjournment refused—Pleader refusing to 





examine witnesses—Judgment on merits dismissing — 


suit—Order of dismissal, whether appealable, 

When a case was called for hearing, the plaintiff's 
Pleader appeared and applied for an adjournment. 
The application was rejected and the Pleader declined 
to examine even the witnesses who were in attendance. 
The Judge dismissed the suit writing a judgment on 
the merits. The plaintiff appealed but the appeal was 
dismissed by the lower Appellate Court on the ground 
that no appeal lay: 

Held, that the dismissal was one on the merits and 


_ mot one fordefault and the decree was aprpealable 


A RAGHUBAR DAYAL v: PURAN SINGH, A. I. R (1929) A.. 


432; (1929) A. L. J. 507; Ind. Rul. (1929) All, 1065 


`. execution. 





. . 569 
~ O. XX, r. 11 (2). See QIYIL PROCEDURE CODE, 
_ 1908, 8. 47 l 751 


m.e 0O, XXI, application of, to sales in insolvency. 
See PROVINOIAL INSJLVENGY AoT, 1920, 8. 75 427 
; O. XXI, r. 2—Pre-decree agreement that 
should not be executed, whether bars 





- decree 


A pre-decree agreoment by which the decree is 


` not to be executed cannot be pleaded asa bar to the 


. execution of the decree. 


N GANESHLAL V. SARDARMAL, 
Ind, Rul. (1929) Nag. 336; A. I. R.1929 Nag. 339 704 

mm O., XXI, r. 2—Uncertified agreement to 
adjust, whether can be pleaded in barto execution 
of decree—Application by assignee-decree-holder 
for recognition of trañsfer—Judgment-debtor, 
locus standi of, to oppose on ground of uncertified 
‘agreement to adjust, l 





INDIAN GASES. 


` r. 16, Civil Procedure Code. 


é 
TE pada, 
Civil Procedure Code—1908—concld. e 


An uncertified agreement to ‘adjust cannot be, 
pleaded in bar to execution of a decree and in the 


absence of any certificate of adjustment the judgment- 
debtor has no locus standi to oppose an application for 


recognition of a transfer of the decree. M Pamipi- 
MARRI GNANAMMA D. RAJA SEETHARAMA CHANDRA, Ind, 
Rul, (1929) Mad. 976 i 480 


——~@— 0O. XXI, rr. 2, 11—Execution of dgcree— 
Payments admitted by decree-holder—A bsence of 
certificate under r.2,effeetof. -~ > 
The absence of direct certification under O. XXI, 

r. 2, Civil Procedure Code, does not preclude an 

Executing Court from inquiring into payments ade 

mitted by the decree-holder, but in respect of which 

he pleads an adjustment, The case where a judg- 
ment-debtor pleads payments totally denied by the 
decree-holder is entirely different from one where 
the decree-holder himselfadmits the payments, but 
seeks to explain them away, M Cuxinna MUMMIDI 

RoYAY v. SomASEKARA OHIKKA Royay, 30 L. W. 526; 

(1929) M. W. N, 713; A. L R. 1929 Mad. 783; Ind. Rul. 

(1929) Mad. 994 ; ae . 594 

———— O. XXI, r.11-—Limiiation Act (IX of 1908), 
Sch. I, Art. 182—Execution application—Mistake 
“asto particulars such as names of judgment-debdtors, 
effect of. . f 
Where there has been in fact an application for 

execution made by the party entitled to make it, 

the mere fact of a mistake having been made in 
giving the particulars required by O. XXI, r. 11 of 
the Code of Civil Procedure such asthe names of 
the judgment-debtor, cannot have the effect of 

rendering the ‘application ineffectual to save a, 

succeeding application for execution from the bar of 

limitation. M Gupv BALAMBHOTLU v. MANDELA 

LC Ind, Rul. (1929) Mad. 996; A. I.R. 1930 
ad, 17 ` 


596 
——— 0. XXI, r.15, See Orvin PROORDURE CODER, 
1908, s. 47 883 


O. XXI, r.15—Joint decree in favour of 
_ several persons—Authority ‘of one decree-holder 
to give valid discharge on behalf of all. 

One of several joint decree-holders cannot receive 
the entire decretal amount outside’ the Court and 
give a valid discharge to the judgment-debtor. L 
Karam SINGH v. D. S. Taror, A; L R. 1929 Lah. 462; 
Ind. Rul. (1929) Lah. 8£0 426 


--—— O. XXI, r.16—Benami assignment of decree 
— Real owner, whether can be substituted as decree- 
holder. Í b. : 
Where a decree has been transferred to a par- 

ticular person under an instrument in writing noe 

other person claiming that he was the real owner 
under the transferand that the transferee named 
therein was a mere benamidar for him can apply for 

execution of the decree under the terms of O. XXI, 

S OFFICIAL REOEIVER v. 

LALCHAND HIRANAND, Ind, Rul. (1929) Sind 222; A. I. 

R. 1930 Sind 1 542 

———~ 0. XXI, r. 17 (2). See Cryin: PROCEDURE . 

, Cope, 1908, s. 46 411 
eman O. XXI, rr, 22, GO—Notice under r. 22 not 
served—Itxecution sale, if without jurisdiction— 
Application for setting aside sale filed out of time— 
Fraud, whether need be proved. ii 
Where there is only an irregularity in the service 
of notice under O. XXI, r. 22, Oivil- Krocedure Code, 
a saleheld in execution is voidableand is required 





` to be set aside by the Court before it is rendered ins 


ae 
« 
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effective and inoperative. But where notice under 
the said rule has not been issued or served, the sale 
. 18 void ab initio, inasmuch as such notice is requisite 
as -the very foundation of the jurisdiction of the Court 
‘executing the decree, . 
Where a judgment-debtor applies for setting aside 
the sale after the prescribed time, in the former case 
it is necessary to prove fraud as having caused 
ignorance of theexocutionto the judgm@ent-debtor 
in order that he might takeadvantage of the provi- 
sions of s. 18 of the Limitation Act. In the latter case 
the jiudgment-debtor need not prove fraud at all, 
Inasmuch as thesaleis null and void as having been 
held without jurisdiction. Pat NOoINUDDEEN MIRZA v. 
Mowamap Amin, Ind. Rul, (1929) Pat. 619; A.I. R. 
1930 Pat 153 891 
O. XXI, r. 43—Lease money recoverable in 
future, whethercan be attached. See Provinoran 
SMALL Cause Oourts Aor, 1887, s. 25 673 


-a O. XXI, r. 50, O. XXX, r. 4 —Decree agains? 
firm as such—Hxecution against legal representatives 
of partner dead before suit, whether permissile, 
Where a decree is passed against a partnership 

in its firm name and the plaintiff at the time of 

-filing his suit knew that a person who was after- 
- wards discovered to be a'ipartner wasdead but did 
not know that he was a partner, execution cannot 
be issued against the legal personal representatives 

of such deceased person. M  MAHOMED YUSUF v, 

Mougammap SADULLA, 80 L. W.219: A.I. R.1929 Mad, 

733; 57 M. L. J. 3H; Ind. Rul, (1929) Mad. 1003; 52 

M. 885 603 

m O, KAT, Ya 57, O. XXXVIN, rr. 9, 11— 

Aitachment before judgment of immoveable property 

~-Dismissal of application for execution against 

moveables and application for rateable distribution 
~ Attachment before judgment, whether terminates. 

. Inorder that an attachment before judgment of 

immoveable property should come toan end -under 

the provisions of O. XXI, r. 57, Civil Procedure 

Oode, it is mecessary that the decree-holder should 

apply for execution by bringing the attached pro- 

perty to sale and that his‘application should be 
dismissed for default. 

Where the decree holder merely endeavours to 
exscute the decree by sale of moveable property 

‘only and not ofthe immoveable property attached, 
the attachment before judgment will not come to an 
end by the dismissal of the application for execution. 

Further, the decree-holder's request that he may 
be given a rateable share in the proceeds of the 
sale of the property already under attachment, in 
execution ofa decree got by another decree-holder, 
does not amount to an application by the decree- 
holder for sale ofthe proparty attached within the 
meaning of this rule. 

Order XXXVIII, r. 9, Civil Procedure Code applies 
only to what happens before decree, What hap- 
pens after the decre> is dealt with by O. XXXVILI, 
T. 11, B Sarinrwas VITHAL Parv., Harr SABAJI Kamar, 
31 Bom. L. R. 652; 53 B., 513; A. I. R. 1929 Bom. 
321; Ind. Rul. (1929) Bom 545 769 


O. XXI, r. 57, O. XXXVIII, r. 11--Attachment 
‘before judgment—Re-altachment in execution— 
Execution pæition dismissed—Attachment, whether 
ceases —~Abandonment — Merger—Ineffectual sale 
in exesution, effect of. 
Notwithstanding the provisions of O. XXI, r. 57, 
Oivil Procedure Oode, an attachment before judgment 
goes not come to an end merely bacausa a sub- 





GENERAL INDEX.” 


931 
Civi] Procedure Code—-1908—conid, 


sequent application for execution has been dis- 
missed. 

There is nothing inr.11, O. XXXVII, Civil Pro- 
cedure Code, to give colour to the view that for the 
purposes of r. 57, O. XXI, “attached in execution” isa 
phrase which covers attachment before judgment. 

A re-attachment in execution, notwithstanding the 
terms of O. XXXVIII, r. 11, Oivil Procedure Code, 
is not of itself a waiver or abandonment of an attach- 
ment before judgment. 

Where property subject toan attachment before 
judgment is re-attached in execution, the attach- 
ment before judgment does not become merged in 


the attachment in execution and become subject to : 


all the infirmities of the latter. The effect of two 
attachments on the same property is merely that 
the property is under attachment no doubt, but 
a person entitled to the benefit of either one of 
the attachments remains, in the absence of abandon- 
ment, entitled to it. 

Order XXI, r. 57, Civil Procedure Code, does not 
become applicable to an attachment before Judgment 
merely because an ineffectual sale was held in execu- 
tion. O SHIBNATH SINGH Ray v. SABERUDDIN AHMED, 
56 O. 416; A. I. R. 1929 Cal. 465; Ind. Rul. (1929) ie 

i ; 3 


721 
———— O, XXI, r. 58. See CRIMINAL Procepurs 
Congr, 1898, s. 386 (3) 33 


O. XXI, r. 58—Claim case—Scope of enquiry 

—Question of benami, whether can, be gone into. 

In a claim case under O. XXI, r. 58, Civil 
Procedure Code the Court must come to 
a finding as to whether the claimant had at 
the date of the attachment some interest in 
or was possessed of the property attached. 
When the Oourt is satisfied that the property 
was atthe time ofthe attachment in possession of 
the claimant it must be found whether he held 
possession of the property on his own account or 
in trust for the judgment-debtor and in cértain 
casesin order to determine whether the claimant 
is in possession of the property on his own account 
or onaccount of the judgment-debtor it may be 
necessary to go incidentally into the basis of the 
claim put forward by the claimant. 

The Court is, however, not entitled to go into the 
question ofbenami. Pat GANESH Lat v. MARKADIR 
Sanu, A. I. R. 1929 Pat. 273; Ind. Rul, (1929) Pat. re 

909 


O. XXI, rr. 58,63—Suit under. O. XXI, 
r, 68—Burden of proof-—Suit by defeated claimant 


relying on sale-deed from judgment-debtor— 
Burden of proving that sale ts real and not 
benami. l Hi 


It is settled law in India that ina suit under O.XXI, 
r.63, Civil Procedure Code, the burden of proof is on 
the plaintiff to establish the right which he claims. 

Where the plaintiff in such a suit relies ona 
sale-deed from the judgment-debtor and the de- 
fendant alleges thatitis nota real but a benami 
transaction, the onus is on the plaintiff to prove that 
the sale is a valid and bona fide one and not on 
the defendant to prove that it is an unreal and 
collusive transaction. 

In V. E.A. R.M. Firm v. Maung Ba Kyun (1) 


their Lordships of the Privy Council have 
not laid down as a _ proposition of law 
that in a suit brought under the provisions of 


O.XXI, r. 63, ofths Code of Civil Procedure, where 
the plaintiff relies on a desd of sale alleged to have 


` 


‘of the attachment. 


ge 
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been execufed by the judgment-debtor, the ‘onus 


- lies onthe defendant to prove thatthe. sale is not á 
. real sale. 
- POL. T 339: ALI. R.1929 Pat. 579; Ind. Rul, (1828) 
< Pat, 570: 8 Pat. 890 : 74 


Pat Manapro MISSIR v. RAM PrASsHAD, 10 


Fia w 


O. XXI, r. 63. 
“AoT, 1907, 5.16 


———— O. XXI, r. 63—A pplication for removal of 
` aaitachment— Suit by defeated party—Power of 
Court to decree costs of previous application. 
Ia a suit under O. XXI, v.63, Civil Procedure 
Code, the Court is not precluded from awarding to 


. INDIAN. OASES, 


See Prati INGOLVENOY = 
46 


the plaintiff, the costs which he had to pay-to.the | 
. defendant in respect of the application for. removal 


R MAUNG THA Dun v. Ma Mar BIN, 


“ALR, 1929 Rang, 128; Ind, Rul. (1929) Rang. 293 : 


nem O, XXI, r. 78—Sale of moveable ` property— l 


Application to set aside sale for irregularity, 


whether maintainable, 


_ that share. 


A sale of moveable property in execution of a ` 


irrexularity in publishing or conducting the sale. 


~A Rassi LALU Firm Ram OHAND-DWARKA Das, Ind. 


-1908, s. 115 
———~ 0. XXI, r. 89 Application by judgment- 

© debtor under Ô. KXL, r. 

necessary Persons not impleaded as ~ parties— 

Validity of application—Dismissal of application 

“on preliminary ground. 

‘Order XXI, r. 89, Civil Procedure Code, does: not 


. require.the party. ‘making the application to- trace 
` out who are the parties affected by his application 
` and ‘to. make them parties to it. 
“under the- said rule cannot, therefore, be held to 
‘ be invalid merely on the ground that all the: persons — 
“ affected thereby were not made parties to it.- 
4 OuAND v: Suro Prasan, (1929) A. L. J. 769; A.L R. 


An application 


A Die 


. 1929. All. 593; Ind. Rul. (1929) All. 951; 51- A. 910 - 


y~ 


103 
ERED | XXI, r. 90, O. XLI, r, 1(į) —Order- dis- 
“missing application to set ‘aside sale for default 
of appearance of both parties—No order confirming 
ag Onder of dismissal, whether-appealable.- 
„An order dismissing an application under O. XXI, 
r. $0, Oivil Procedure Code, for default is appeal- 
able évem when no formal -order confirming the 


(sale under O. XXI, r. 90, has been recorded and 


the application has been ‘dismissed for default for 
-non-appearance of both the parties to the proceeding. 
„O ANSARALI v. BHIM SANKAR Dutra Tewari, 33 0: W, 
“N-392; A. I. R. 1929 Cal. 407; Ind. Rul. (1929) Cal. 
+790; 56-0. 969 - f 374 


———- O., XXI, rr.. 90, 92 (3)— Any person’, 
meaning ‘of —A pplication to set aside on ground 
of «urregularity by person not party to sutt— 
Application dismissed—Regular suit sonallenging 
sale, competency of. 

‘Any. person, whether a party to the suit or exé- 
cution proceedings or not, whose interests are affected 
by a sale is entitled to apply. to set aside the sale on 
.the ground of material irregularity in conducting it 
under O. XXI r. 90, Civil Procedure Code, 


` decree cannot .be set aside on the ground ‘of - 


-. Rul. (1929) All. 989 285 = 
Sn O, XXIE r 89. See OivIL PROCEDURE CODE, , 


89 to set aside sale—All ` 


“Q; XXT, r. 92, Civil Procedure Oode, - 
Art. 12 of Sch. I of the Limitation Act ; 


- “Gong, 1908, O. "XXL R. 90 


{1929 


-x 
+ 
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being so, the sub-rule is inevitably ADE “to a 
every such unsuccessful applicant. Therefore, where 
an application of a person whether cr not “he: was. 8 
party tothe suit or execution proceedings under Ô. 
XXI, r. 90-for setting aside a sale on ground, of 
material irregularity in conducting it has been dis- 
allowed, no regular suit to challenge the .sale: is 
competent. L Raparyv. BUTA Mar, A. I. R. 1929 Lah. 
618; Ind, Rul. (1929) Lah. 895 431 


arene XXI, r. 92— Limitation Act (IX of 1908), - 
-Sch I, Art. 12—Mor igage-decree—Hxcess property 
pr oclaimed and sold by mistake—Suit by judgment- 
debtor to, recover excess, wheiher maintainable— 

Limitation— Purchaser, whether entitled to refund 

of any portion of -purchase money--Onyeat 

emptor, doctrine of—Estoppel. 

Three-fourths -of a biswa in & certain khata was 
mortgaged and a decree for sale was- -passed against 
By mistake the property was statêd to 
be 11 biswas and a-share of 13: biswas was sold and 
purchased by a third. party. ‘The judgment-debtors 
who had no knowledge of the sale proclamation or 


_the sale instituted a suit/after they became ‘aware 
of the sale, to recover that portion of the, property 


which was in excess of 3th biswas: 
Held, (1) that the suit was not barred under 


-or’ under 


“(2) that the plaintiffs were not in any- way estopped 
as they had no knowledge of the sale ; 

-(3) that the rule of caveat emptor, ap plied ‘and the 
purchaser was not entitled to get back any, portion 


- of his purchase money. A NATHA Ram v.. Ram. QIB, 
A. 1. B. 1929 All. 673: Ind. Rul (1929) All. 1092 . “8592 


O. XXI, r, 92 (3), See Civiu ProcEDURE 
43 
O. XXII, rr. 2,4 and 9—Death of respondent 
-— Legal representatives already on recordin their 
individual capacity—Applicability of rr. 2 and: 4 
—Abatement, order of—Right of appeal. 
: Where the ‘legal representatives of the deceased 


-defendant of respondent are already on record in 


“ their individual capacity, r. 2 and not r. 4 of O. XXII, 


Oivil Procedure Code, applies and where the right 
to defend survives, it is the duty of the Court ‘to make 


‘an entry: to the effect that the right to defend 


-~ survives to the surviving defendants or respondents 


. The expression ‘any person’ in O. XXT, r. 92, sub-r. “3, iy 


Civil Procedure Code, is so wideand all-embracing that. 


no person who could makean application underr. 830and 
did make one, can remain puieice its scope, and ‘that 


“alone. 


The-word “survive” in 1.2 of O. XXI,. Civil Proce: 
dure Code, has the same meaning as in rr. I, 3 and 4 


| and is not used as a word of art, in its technical sense, 


as meaning survivorship as is the case of trustees and 
executors, and not by inheritance; but it is used in- 


- the ordinary sense of out-living. S LiLARAM v. 


Tixampas, Ind. Rul. (1929) Sind 217; A. I. R. 1929 
Sind 225 537 


——_-—— QO, XXII, .r. 3 —Limitation Act (IX of 1908), 
Sch. I, Art. 176-Death of plaintiff—Legal 
representatives living in distant province 
Application for setting aside abatement. Extension 
of time. . 

There is a good cause for extending the ‘ordinary 


“period of limitation for filing an application to -set 


aside an abatement if the legal representatives of 
the deceased plaintif can show that. they were 
residing and carrying on their business in. distant ` 
province and had noknowledge ofthe plaintif’s death. 
_L RAGHU Nato Rarv RADHA KISHAN Panna LAL, A. 1. 
“R.1929-Lah, 634; Ind. Rul. aad Lah, 935 759. 
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2O. XXII: r; 3=Sùit in ` ejectment--Several ` evidence ‘scanty—Leave to.. withdraw, whether 
eplaintiffs+-A ppealDeath of- plambiff-appellani— can be -granted—Duty of parties to produce 


Répresentatives not brought .on record-—Abatemént . 
`mPoweri of. Court to. allow. amendment of plaint * 
anto one for joint possession and proceed with 


documents at early stage.’ 


A. plaintiff cannot be Fallowed to withdraw his : 
appeal. ` - súit with liberty to -institute a fresh suit at a late-- 
‘Three joint owners brought a suit for ejectnient. sha of the case merely because’ his evidence is 
saat te ee 5 E. “ Beanty, — > > ' 
Do eet ae ban Pan chee _ Parties. should disclose their relevant documents: 
died and his heirs weré not impleadedin time. The 2” dispute at -the earliest - opportunity and should 
appeal ` was: dismissed on. the ground that j,. Bot-keep them back until the trial’ isin progress. 
abated entirely.. On second appeal: ` _ + A party deliberately withheld a relevant docu-' 
Held, (1) that though the surviving plaintifs had‘no ` Ment -so as to --surprisé the other side and. the 
absolute right to go:on with the appeal in the document. when ' tendered subsequently .was dis- | 
_absence of the -deceased plaintiff's heirs, they could - allowed by the Court. The party apphed for with-. « 
go onifit seemed fit to the Court .to allow them to drawing the suit with liber ty to bring a fresh suit 
goon to get a decree for joint’ possession: Se ee Wan an A thd a TE 
(2) thatthe Oourt. should, under the circumstances, , bri A; r ODRE J 2 a 1O ar ee erty 
have permitted the :surviving plaintiffs to amend the i ese vce A sulih Ta o RA 7 A 
plaint by seeking for joint possession only- and 'I 1929 B kh 320-1 4 Ral, (1999 "Bos 549 77 3 
allowed- the -appeal-to proceed C Hari OHARAN py, ~ e TUGU BOM. oak, Ind. Nut, ) Bom. _ 





KALIPADS OHAKRAVARTY, 33 O.W. N: 359: A. IR.” -— ——- O, XXH, r 3, Ov XLIH,r. 1 (m)—Order 
1929 . Cal.-519; 56 C.:622; Ind. Rul. (1929) Cal, 814 ~ refusing to -record compromise, whether appealable. 
gute te < : 814 An order refusing to record a compromise under 


—-————- O. XXH, rr. 4, 9, See Civiu Procepers < O. XXIIT, r. 3, Civil Procedure Code, is appealable 
~ QOopz, 1908, O. KAL, R 2 - l 537 under O. XLII, r. 1 (m) e ie Code, WI 
Lan O. XXII, r; 9—Suit for cancellation of deed : the reasons for the refusa may be. 4 AMDUTT 
‘of ‘gift—Abatement—Subsequent suit for possession, KISHANDAYAL v. BASANTIBAT, ` A. I. R.1929 Nag. 275; 





‘whether barred--Declaratory suit and  possessory Ind. Rul. (1929) Nag 305; 26 N. L. R. 101 i de 
- suit —Separate causes of action. i ne O, XXVI, r. 12 (2)—Commisstoner’s. report, ` 

-A instituted a suit for cancellation of a deed of gift. value of—Parties’ right to prefer objections— 
alleged to hava been executed by him. He died and Courts duty to give opportunity to substantiate . 
the-suit abated, The alleged dones somehow obtained objections -and to adjudicate upon them. . l 
-possession -and “a person claiming under A's will - The proceedings and the report of a commissioner . 


„instituted a suit for recovery of posseśsion of the appointed to examine, accounts are evidence in the 

‘proparty. The, defendant contended that the suit. suit, but a party dissatisfied with the report is not ; 
was barred under O. XXII, r. 9, Civil Procedure precluded “from adducing evidence in support -of . 

- Code: “his contention and itis the clear duty ofthe Court | 
-Held, that the suit was not barred by O. XXII,r. to afford the parties a reasonable, opportunity to. 

9-inasmuch'as-the causes of action for the two suits produce evidence in support of their objections and ; 
were not the same- A Raw OHARAN v. TULSHI Ram, ` then to come to an independent finding upon those 

ACT, R: 1929 All. 303; (1929) A. L. J. 492: Ind. Ral. objections. L Fires Hans RAs-WALAITI Rav. NATHU 





(1929) All: 1058- ~~ 862 - Man, 30 P.L. R 501; A. LR. 1929 Lah. 782; Ind. Rul, 
-e O, XXII, r. 10--Suit for rent by ostensible (1929) Lah 306 -£ na 490 - 
zemindar—Third person declared to be zemindar— ———— O. XXX, r. 4. See Civin PRODEDURE CODE, 
-Right of real: n to be substituted in appeal 1908,0 XXI, R. 50 a J st 603° 

an-rent suit—‘Mesne profits’, meaning of. ee “Nn. = 
A who was acknowledged at the. time to be the’ =. O. XXXI, r. 7 E TEA Fea 0 
zemindar, brought a suit for. arrears of rent. After` Wina 5 pp akon $ m a 4 eng f Ch a i 
thedecision of this suit it was decided in a suit . ere Cao or a pei Ba TING descent 
between A and B that B was the real zemindar. ‘Ot comprom aga rag 
B's name, was substituted in place of A in the of Coury, olehan Toun to PI BETES On PLET 
memorandum of appeal filed A. genie otha terms of compromise—Declaratory decree by com- 
` decision in the rent suit and the appeal was heard a diana, f ai of.. i . > a 
“without any objection. On second appeal: Where an application to compromise a suit in 


_ _ Held, that B could be regarded as the real appel. which minors are involved is made to the Court, 
lant in-the case though the substitution was not the practice is that there should be an affidavit by. 
properly effected according to law. ° < _the guardian of the minors to that effect, and thatin - 
: The term ‘mesne profits’ does not exclude arrears heavy cases there should be anopinion of Counsel- 
for.previows years which may “be claimed-and re- orelsea statement by Counsel at the bar that in his 
covered at a later period than that for which they opinion the compromise is for the benefit of -the 


accrue. O Har Narain Das v. GAJRAJ Sixes, 13 R. minors. Sere ere 
D. 229; Ind. Rul. (1929) Oudh 526; A. I. R. 1930 Oudh “The compromise on behalf of infants-should not be, 





SL: . mses > / 366 sanctioned where the’ precise groundson which the - 
——-——- 0. XXII. See Givin Procepure Cops, 1908, compromise is beneficial to the minorsare not clear. 
“OKA, 1, 773° The Oourt.is not bound to pass a compromise decree 

-——~- OKA, r. 1. See Orvis Procepure Cops, in exactly the same form as: the parties propose. ’ 
, 1908, 8.115 _ . 859: Te Court should not make declarations by con. 


an O. XXIII, r. 1, O: XIN Rejection of-inipor-- sent,- The proper -procedure to bé -followed-in such. ` 
tant documents for late’ production—Plaintiff's cases would-be to state that the parties agree to a 
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particular legal situation and to frame the operative 
part ofthe order if anything substantial has to be 
done, in the ordinary way. B CHANDULAL KANHAYLAL 
». NAGINDAS BAPUBHaAI, 31 Bom L. R. 621; A. I. R. 
1929 Bom. 350; Ind. Rul. (1929) Bom. 535 663 
~ ©, XXXIH, r. 1—‘Possessed of sufficient 





means”, interpretation of —Enquiry into pauperism. 


— Subject-matter of suit, when to be excluded. 

In O. XXXIII, r. 1 of the Civil Procedure Code, 
the words ‘possessed of sufficient means’ do not 
qualify the words ‘other than the subject-matter of 
the suit.’ i 

In'considering whether a defendant who is m posses- 
sion of the: subject-matter of the suit is entitled to 
appeal as a pauper, property of which he is in 
possession cannot be excluded in considering whe- 
ther he has sufficient means to pay Oourt-fee even 
though it is the subject-matter of the suit. N DWARKA- 
BAI v. SAKHARAM, Ind. Rul. (1929) Nag, 329; A. L R. 
1929 Nag. 319; 26 N. L. R. 115 697 
————~ Q, XXXIII, r. 3, O. XLI, r. 22—Application 

for leave to file cross-objections informa pauperis 

—Limitation—Notice issued on application— 

Appellant's right to contend that no question of 

law is involved, : 

The limitation of 30 days from the date of the 
decree prescribed . for applications for leave to 
appeal in forma pauperis, is not applicable to appli- 
cations for leave to file cross-objections in forma 
pauperis. 

Where notice has been issued on an application 
for leave to appealin forma pauperis, it must be 
presumed that the Court was satisfied before order- 
ing the issue of the notice thatthe requirements of 
the law under the proviso toO. XLIV, r. 1, Civil 
Procedure Oode, were satisfied and it is not open 
to the respondent thereafter to resist the application 
on the ground that the requirements of the said 
rule have not been satisfied. Pat CHANDER Kata 
Kurr v. DULHIN Rasa Kurr, 7 Pet. 827; A. L R. 
1929 Pat. 31; 10 P. L. T, 387; Ind. Rul. (1929) Pat. 628 
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O. XXXIV,.r. 1, See TRANSFER or PROPERTY 

Act, 1882, 8. 74 507 
— O. XXXIV, rr. 2, 3. See Civin Procepure 
Cope, 190%, O. IX, R. 13 246 
———— O, XXXIV, r. 3-—Preliminary decree for 


foreclosure—Payment not made before fixed date. 


—Eatension, whether can be given--Good cause, 

whether can be assumed, l | 

In every case before extending time for payment 
of money in satisfaction of a preliminary foreclosure 
decree, the Court has to be satisfied, in the exercise 
of a reasonable discretion, that there is good cause 
for allowing the extension. This good cause is not 
to be assumed either from non-payment or deferred 
payment but must be alleged and judicially proved. 
N Wamanrao v. DBHAGWAN Prasad, Ind, Rul. (1929) 
Nag. 312; A, I. R. 1930 Nag. 12 680 
— an 0. XXXIV, r. 3—Preliminary mortgage decree 

—Tender of money due after due date—Good cause 

for extension not shown—Order passing final 

decree, whether legal. 

The mere tender of money due under a pre- 
liminary mortgage decree is no ground for refus- 
ing to pass a final decree after the expiry of the 
period fixed for payment under the preliminary 
decree, i 

Unless good cause for extension is alleged and 
proved the Courts have no discretion to condone 
the delay. N Jiwa; Umar KACHHI v. QULABCHAND, 


INDIAN OASES. 


[1920 
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Ind Rul, (1929) Nag. 318; A. |I. R. 1930 Nag. 55- 684 


1508, 0. II, R. 2 
-——— 0. XXXIV, rr. 5,6. See OlVIL PROCEDURE 

Cong, 1908, s. 47 510 
- O. XXXIV, rr. 5, 14—Compromise—Decree 

creating charge—Mode of execution—F inal decree 

or sepamate suit to enforce charge, whether necessagy 

—Estoppel of party creating charge from denying 

his right to create charge. i 

Where a money-decree imposing a liability on 
the defendant to pay asum of money to the plaint- 
iff, declared that the plaintiff had a first charge 
and a lien on certain immoveable property of the 
defendant and the plaintiff applied in execution pro- 
ceedings for sale of the property charged: 

Held, that the plaintiff had a right to bring the 
property charged to sale in execution proceedings, 
and it was not necessary to bring a separate suit for 
the sale of the property. v 

In such a case it is nob necessary that a final 








decree should be passed, for O. XXXIV, r.5of the . 


Oivil Procedure Code, does not apply toan award, 
decree or toa compromise decree ifit is clear from 
the decree that the sale was ordered and it was in 
itself a final decree. ` 

A person who has created a charge or a mortgage 
is estopped from saying that he was not entitled to 
create the charge or mortgage. B SHANKAR Konpappa 
v, GANPAT SHANKARSHET, 31 Bom. L. R. 439; A.J. R. 
1929 Bom. 227; Ind. Rul. (1929) Bom. 506 186 
——— O, XXXVII! r. 8--Scope of enquiry under 

0. XXXVIII, r. S—Power of Court to go into title 

— Erroneous decision as to possession—Revision by 

High Court. 

The question to be considered in 
under O. XXXVIII, r.8, Civil Procedure Code, ia 
the question of possession, but if it is impossible 
to determine the question of possession withcut 
going into the question of title, the Court has 
power to go into the question of title also. 

The fact that the lower Court has come to an errone- 
ous decision on the question of possession in sucha 
ease is no ground for interference by the High Court 
under gs. 115, Oivil Procedure Code. Pat SUNDER 
Korr v. JANKI Das Kanpuya | az, Ind. Rul. (1929) Pat. 
€03; A. T. R. 1929 Pat. 747; 11 PLL. T.59 555 
O. XXXVI, rr. 9,11. See Civit PROCEDURE 

Cope, 1908, O. XXI, x. 57 769 
——— 0. XXXVIII, r. 11. See Civin PROCEDURE 

Cope, 1908, O. XXI, r. 57 113 
——- 0, XL, r 1 (2)—Partition suit—Receiver, 

whether can be- appointed at creditors request— 

0. XL, r, 1 (2), scope of. . : 

Order XL, r. 1 (2), Civil Procedure Code, ‘deals 
with cases in which properiy is in the possessicn 
of a person who is not a party to the suit. lt 
does not prohibit the appointment ofa Receiver in 


Ss 





a partition suit, at the instance ofthe creditors of. 


the co-parceners. N BABARAO v Narayan Rao, A ILR. 
1929 Nag. 283: Ind. Rul. (1929) Nag. 319 œ 687 
——— O, XLI, r. 1, O. XLI-Second apreal— 

Intermediate order by trial Court, necessity of 

filing. 

To constitute a properly presented second appeal 
it is not necessary that the memorandum of appeal 
should be accompanied bya copy of an intermediate 
order by the trial Court where the points ‘decided 
were neither in dispute in the lower Appellate 
Court nor are they disputed in second appeal. L 
Batioo v, Gaxgsar Lat, 30 P. L. R, 48; A. J. R. 1999 


(19 
O. XXXIV, r. 4. See Civit, PROCEDURE Sopas 
9 


an enquiry - 


» Vol, 119). 


GC lvfi Procedure Code—1908—contd. ; 
Lah. 379; 10 Lah. L. J. 546; Ind. Rul. (1929) Lah. ae 

© O.XLI, r, 4—Several plaintijfs—Appeal by 
‘some alone-—-Appellate Court, power of, to pass 
decree in favour of all. Bs À 
An Appellate Court has power,on-an appeal by 





one only of several plaintiffs, to pass a decree in - 


favour -ofall the plaintiffs. A PARMESHRI Kynwar v. 


DatmMan Kunwar, A. I. R, 1929 All. 393; 13 R. D. 399; © 


Ind. Rul. (1929) All, 1010 434 


c ©, ALI, r 5, scope of—Stay of proceedings 
other than execution proceedings—Preliminary 
decree appealed against—Stay of proceedings in 


trial Court. 


Order XLI, r. 5, Civil Procedure Code, is not ` 


confined to applications for stay of execution. The 
rule contemplates not only stay of .execution but 
stay of other proceedings as well _ 

When a preliminary decree is appealed against, 
further proceedings should generally be stayed. L 
Karamu BLAHI v AMIR-UN-NISA, Ind. Rul (1929) Lah. 
905; A. I, R. 1930 Lah, 108; 31-P. L. R. 268 489 
—————— O. ALI, ft. 17—Appeal—Appellant absent—~ 

Dismissal on merits legality of. 

_ The words ‘the Court may make an order that the 
appeal be dismissed’ in O. . ALI, r. 17, Civil Pró- 
cedure Code, mean that the Court may dismiss the 
appeal or may adjourn it to some other date or pass 
other order; buf they-do not authorise ‘the Court 
to consider an appealin the absence of the appel- 
lant and decide it on merits. G TABER SHEIKH v. 
OTARUDDI, Hownapar 56 O. 412; A. I. R. 1929 Cal. 475; 
Ind, Rul. (1929) Cal. 737 129 

O. XLI, r. 20. See Civin DROOEDURE CODE, 

1908, s. 107 654 

m O. XLI r. 22, See Orv, Proogspurz Cons. 
1908, O. XXXII, rod 900 


—— O., XLI, r. 23—Order of remand—Decision 
by trial Court on admissions of parties—No evidence 
let in on either side—Remand by Appellate Court 
for. disposal on taking fresh evidence—Legality of 
remand—Revision—Interference. 
Whers the parties to a suit intimated that the 

had no evidence to offer on the questions at issue 

and asked the Oourt to deal with the case on the 
admissions made by them, and the Oourt decided 
the case on the merits but the Appellate Court 
reversed the decree, framed fresh issues and re- 
manded the case for fresh disposal on . taking further 

evidence : : P 
Held, (1) that the disposal was not on a pře- 

liminary point and no appeal lay ; 

2) that the order of remand was vitiated by 
material irregularity ani must be set aside in 
revision. 

Per Thiruvenkatachariar, J.—If the Appellate 








Court purports -to remand.a case under O. XLI, 


r. 23, Civil Procedure Oode, it should be held ‘that 
an appeal would. lie even though. the Appellate 
Court may have erred in holding that the suit was 
disposed of upon a preliminary point. If the 
aggrieved party does not appeal against such an 


order he runs the risk of being unable ‘to question . 


its legality or coyrectness. But if the order itself 
does not. purport to be made under O. XLI,’ r. 23, 


an appeal, against the order can be entertained only ` 


_if the Cougt hearing the appeal comes to the con- 


clusion that the suit was decided upon a preliminary 


point. It is desirable that the court of appeal when 
if remands a syit fo the trial Court for fresh dis» 
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posal should make it quite clear whether the order 
of remand is made under O. XLI, r. 23, or ins 
dependently of that provision. M KaxamMa v, 
CHANDRASEKHARA SoMAYAJULU, A.- I. R. 1929 Mad. 205; 
Ind Rul. (1929) Mad. 1009 | 705 


—_—— 0. XLI, r'23—Remand purporting to be 
under r. 23--Appeal. a g i 
A remand which purports be one under O. XLI, 

r. 23, Civil Procedure Code, is open to appeal. L 

GOBINDA RAM v Carni Lat, Ind. Rul. (1929 Lah. 874; | 

30 P. L. R. 645; A.L. R. 1930 Lah. 221 330 

———— O. XLI, r. 23—Suit disposed of by trial 
Court : completely and on ` merits—Remand for .. 
trial- of issues not raised by pleadings, legality of. ` 
Where the trial Court has completely disposed of ' 

a suit on the merits and on the pleadings, the . 

Appellate Court has no power to direct a remand for a 

trial of issues which do not arise from the plead- - 

ings. A Sugosr Kepar v. BAMANAOHARI, Ind, Rul. 

(1929) All. 962 E 


—__— 0. XLI, r. 27, O. XLVII, r. 1—Additional 
evidence in appeal, admission of—-Additional 
, evidence in second appeal, whether  admissible— 


Appeal preferred after application for review—~ : 


Procedure—Postponement of 

Revision—Interference. 

Order XLI,r. 27, .Civil Procedure Code, covers . 
the case of the production ofevidence, even though 
‘that evidence is not required by tha Appellate Court 
to enable it to pronounce judgment, but is only tend- 
ered on the ground of fresh discovery. 

Additional evidence can be accepted even- in a 
second appeal. But where a party wishes to produce 
further evidence affecting a matterof fact, it must ` 
get that evidence produced before a Court which can 
decide a question of fact. It is useless for him to 
tender that evidence before a Court which is confined 
to questions of law. 

There is nothing in O.XLVIT, r.-l-or in other 
provisions of the Oivil Procedure Code which would 
justify the Court in refusing to entertain an applica- 
tion forreview merely on the.ground that subsequ- 
ent tothe making oftheapplication an appeal had 
been filed. f ; 

Where an appeal is presented after an application 
for review, the decision on the appeal should be held 
over pending the decision on the application for re- 
view. -e= < ga. 
Where a Court postponed the hearing of the ap- 
plication for review pending the decision. of the ap-~ 


review, legality of-—~ : 


eal : 
ii Held, that the procedure was wrong and the High 
Courtcould interfere under s.115, Civil Procedure 
Oode, and direct the Court to proceed with the ap- 
plication for review. A RANG Lat v., LILAWATI, A. I. 
R. 1929 All. 375, Ind. Rul. (1929) All. 1057 561 


——-— O, XLII See O1vin Procepurz Cops, 1908, 
O XLI. R ~ 232 


. 1 , t 
O. XLII, r. 1 (J). See Oivi Procepure Copr, 


` 1908, O. KAT, r. 90 , 374 

-—— O. XLVII. See Crvi Proczepurz Copz! 1908, 
gs. 151 15 

—— 0. XLVII, r. 1. i f . 
See CIVIL PROCEDURE Cone, 1908, s. 115 371 


See CivIL ProcEDURE CODE, 1908, 0. XLI, R. 27 561 
O. XLVII, r. 1--Application Jor review- 
Discovery of new evidence—Application, when to 





atin Wt 


be granted—Limitation—Limitation Act (IX of. 
1908), 8. 5, Sch. I, Art: 178—Egtension of time, 


>~ `ù 
. 
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.Where the ground alleged for.an application for 
review isthe discovery of new evidence, it must at 
feast be such as is presumably to be believed, and, 
if believed, would be conclusive. A Desi Dayar v. 
AMBIKA Prasap, A, I. R. 1929 “All, 545; Ind. 


(1929) All. 947 99 


—— Sch. H, cf. 10—Filing award—Notice to l 
parties; necessity of—Knowledge aliunde, whether’ 


‘sufficient notice. 


on the Court to give a notice to the parties under 
the provisions: of cl., 10 of Sch. II, Civil Procedure 
Code, and the fact that they might have received 
knowledge of the award having been filed in Court 
aliunde does not amount to such notice. L Punoo 


Ram v. Ness Ras, Ind, Rul. (1929) Lah. 875; A. I. R.” 


1930 Lah, 228: 331 
ne PAYA, G (2)—Decree . based on : 
award—Appeal, whether lies—Statements - and 


evidence of witnesses, not reduced to writing— 

Award, whether valid. | 

No appeal lies against a decree which is in accord- 
ance with the terms- of an arbitration award, par- 
ticularly when the Court did entertain and decide all 
the objections preferred against-the validity of the 
award, i 

The Civil Procedure Code does not make it com- 
pulsory on the arbitrators to. reduce to writing the 


depositions of witnesses examined before them. A` 


failure by them, therefore, to make notes of the 
statements of the parties or depositions does not 
render their award invalid. N- Sampar v, Kraan, A. I. 
R. 1929 Nag. 264; Ind, Rul. (1929) Nag. .326; 26 N. L. 


R. 168 
———--——— para, 16.- See CIVIL PROCEDURE 
Cope, 1908, s. 96 212 


Companies Act (VII of 1913),:s 153—Winding-- 


up-of Company—Scheme accepted by shareholders— - 


Approval of scheme by Court wilh modifications 
without fresh consent of shareholders, legality . of — 
Approved scheme, validity of—Desirability of 
reserving power to Court to approve modifictions. 

A Company was ordered to be wound upon a 
creditor's - petition. A financial , house offered to 
advance 10 lacs on mortgage on certain terms and ` 
the scheme was- accepted ‘by a large majority of 
shareholders at a meeting. The liquidators- sub- 
sequently reported that the claims against the 
Company amounted to Rs 10,61,168. The house 
stated that they were willing to advance more 
money; the scheme as altered was approved by the 
Court; the mortgagces were put in possession; and a 
mortgage-deed: was ordered to be executed for 
Rs. 10,62,000. ` i 

The Judicial Committee held that the scheme as 
approved by the Court and the orders'based thereon 
were not binding on the shareholders as they had 
not consented to the same, and ordered that a 
meeting of the shareholders should be summoned to 
consider the amended scheme. 

A scheme laid before the shareholders in the 
course’’ of a winding-up of a Company should 
reserve the power to the Court to approve modifica- 
tions: P O KAMLAPAT-MOTI LAL 7. Union INDIAN SUGAR 
“Mis Co, A 1 R.1929 P. O .256;57 M. LJ. 633; Ind. 
Rul. (1929) P. C 375, 201, WW. tin; 60 0 L. J 561: 
(1929) M: W.N. 9 2; (1929) A. L. J. 1289 P.O. 63t 

z ss. 169, 171, 183 (4), 2268, 229, 232— 





Provincia? Inscivency Act (V of 1920) ss. 28 (6), 47° 


—Rules under Companies Act, rr. 45, 50, 104-— 


INDIAN CASES. 


Rul. . 


‘694° 


‘unless there is, something 
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Companies winding-up Rules (English); 1909, rr. 
8, 92, 103, 104, 185—Winding up proceedings— 
Rights of secured creditors—Leave to. proceed—* .- 
Power of winding-up Judge to refuseleave absolutely 
—Ordinary procedure—Applicability. of sections of ` 
-Provincial Insolvency Act to. winding-up proceedings 
—'‘Rules’, meaning of. 

In winging-up proceedings no secured creditor- 


“need, or can po ee .to, gee n debt; Pa 
: f ie cate Mas -. puch a creditor can stand wholly outside the winding- 
When an award is filed in Court it is incumbent-: up proceedings if he so elects and’ rely upon his 


‘ security or his decree if he has obtained one. 


Every secured creditor must; however, obtain leave 
to proceed from the ‘winding up Judge. 

The winding up Judge has jurisdiction to refuse 
leave absolutely. 

The winding up Judge has not jurisdiction, 
under colour of refusing leave or otherwise, to annul ` 
or modify a secured creditor's security or decree. ° 

While there may bé some exceptional - case’ in 
which the winding up Judge may refuse, leave ` 
absolutely, he should: ordinarily refuse leave -only 
for such time as may be necessary to enable him-in `` 
the particular circumstances of each case: to deter- 
mine whether he will direct the liquidator- to pay 
off the claim and thus save unnecessary -costs to the 
estate or whether he will give leave to proceed, or 
whether he will direct the liquidator to take such 
steps as may be open to him to get the decree set 
aside: 

Boys, J—Under-cl 27 of the Letters Patent of 
the Allahabad High Court, the Judges who differ 
and make a reference should state the point upon 
which they differ. 

By virtue of s.-229 of the Companies Act, the rules 
contained in any section of the Provincial Insolvency 
Act, the rules, if any, made under the Act and any 
appropriate established rules of practice in insolvency 
proceedings are imported into the -Companies Act, 
in the Companies Act 
itself already providing for the matter in question, 
or in,;conflict with the rule which it is proposed to 
import. ° 

King, -J.—The word “rules” in s, 229 of the 
Companies Act must be liberally construed in the - 


.sense of “rules of law” including (a) provisions of 
. the Insolvency Act ib) rules made under that Act, 


and (e) rules of:practice. A HANSRAJ v, OFFICIAL 
Liqurpators Denga Dun Mussoorre ILEOTRIO TRAMWAY 
Co. Lrp , A. I. R. 1929. Ail. 353; (1929) A. L. J.811; 
Ind Rul. (1929) All. 977; 51 A. 695 273 . 
———— $S. 202, 235-—-Petition under s. 235— 

Order allowing amendment introducing charges of ` 

fraud, whether appealable—Amendment, propriety 


of. . 

An order allowing amendment ofa petition under 
s.235 ofthe Companies Act, which entirely alters 
its character by introducing grave questions of 
ay is -appealable under s. 202 of the Companies . 

ct. 

A Court should not permit a petition under s. 235 
of the Companies Act to be amended af a late 
stage so as to introduce grave questions of fraud, 
L Saxsar OHAND ~. PUNJAB INDUSTRIAL Rank LTD, 
Lagore, A J, R. 1929 Lah. 710; Ind. Rul (1929) Lah. 
893; 10 Lah 806- z 429 
———— §. 219--Company willing to go into voluntary 

liquidation—A pplication for winding-up “by Court 

—Procedure—Wishes of general body of creditors, 

effect of. 

The determination of the question whether a 
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Company. should be.'wound up -by the Court or 
should be permitted to go into voluntary liquidation 
tlepends on-the facts-of each particular case. i 
“The right of the general body of the creditors of 
a: Company to have effect given`to their wishes is 
untouched by s. 219 of the Companies Act. $S Inre 


JETHŠING Rausine, Ind, Rul. (1929) Siad 219; A.T. Rz 
- 539. 
See ComPANTES AOT,” 


1930 Sind 71 © 
—&.-—. §5, 228, 229, 232. 
, 1913, s. 171 273 
S. 235. . See Companies Aor, 1913, s. a 
29 





Companies Winding up Rules (English) 1909, 

‘rr. 8;:92, 103, 104. See OCompantrgs “Act, “1913, ` 
| 273- 
430. 


Construction of document—Sale with agreement . 


“8. 16¥ . 
Compromise. See PLEADER AND CLIENT 


to re-sell or mortgage by way of conditional sale 


— Punjab Courts Act (VI of 1918), s. 41—Sale or’ 


morigage by way of conditional sale—Question of 


fact. 


Two documents were executed on one and the - 


same day. The first document was to the. effect 


that: the vendor had sold absolutely 8 kanals of: 
land for’ Rs, 200 to the vendee and.that he -had- 


handed over possession to the vendee and that 
henceforward- the vendor would have no concern 
with the land and the vendee would be the owner 
instead of him. In the second document the 
vendee stated that he had purchased 8 kanals of 


land from his vendor for Rs, 200 and agreed that 
if the vendor paid him Rs. 200 within five years the ` 


land would be returned to him without demur:: 
Held, that the transaction evidenced by the 


documents wasa sale with an agreement to’ re-sell ` 


and nota mortgage: by way of conditional sale, 


A finding thata transaction embodied in certain . 
documents is asale and rot a mortgage by.way--of - 


conditional sale is a finding of fact binding ‘in 
second appeal.: L MOHAMMAD SHAR v. JIWAN Suan, 


11 Lah. L. J. 151; A:-1."R. 1929 Lah. 530; Ind, Rul.. 


(1929) Lah. 943. 767 


Construction of WI!l—General' principles—Adbsolute- 


and limited estate, : 
The ‘actual intention-of a testator should be sought 


from the words” of ‘his Will keeping -in mind” the - 


circumstances in which it was’prepared, ` 
To'construs. one: Will by reference. to expressions 


of more or less doubtful import to be found in. 


other. Wills-is‘not a proper method of construction. 
O Nisar- ALI Kaan v MUHAMMAD ALI Kuan,.6 O. W. 
gaa Rul (1929) Oudh: 497; A. I, R. 1929 Oudh 
4 337 


Contempt of Court—Duty of Courts to see that 
their orders are obeyed—Plain breach of injunction 
-Punishment of imprisonment. 

Courts are bound to see that their orders are 


obeyed and respected by the ‘litigants and a plain | 


remeditated breach of an injunction should ordinari- 
y be punished with “imprisonment. A SUKHDARSHAN 
PRAKASH v. Ram Das, Ind. Rul. (1929) All. 973; A. L R. 
1929 All. 815: (1930) A. L. J 283 ` - 43 
Contract Act (IX of 1872), applicability of, to 
. transfers. 
The -Contract Act isnot inapplicable to transfers. 


A Gauri Darro. BANDHU Panpry, A. I R. 1929°AlL- 


394; 13 R. D. 402; Ind Rul. (1929) All. 1033 505 
———— $, 2-Consideration--Joint promisors— 
Consideration received iby -one promisor—Liability 
of others~Forbearance to sue, inference of, 
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Where a-bond -is executed by several persons: 
jointly in lieù of a previous bond executed :by only, 
one of them, all the executants ore-liable under.the 
subsequent bond: 

Forbearance to sue is good consideration and may 
be inferred from the surrounding circumstances. L 
AMIN Onanp v.. Guni, A. I. R. 1929: Lah.. 466;. Ind: 
Rul. (1929) Lah, 942 f 766: 


~ S, 19—Contract tnduced` by fraud or mis- 
representation— Right of performance of contract, 
how can be enforced—Right, whether available ‘to. 
stranger to contract. : 

Per, Jackson, A. J. C:—-Under s. 19 of the Contract’ 
Act rights given toa party, who has entered intoa 
contract: under fraud or misrepresentation are .to 
avoid the contract or to insist on ‘the contract béing’ 
performed. The section does not entitle the party to 
have an entirely different contract performed. N Hasr 
Manman HAJI Watt v, RAMAPPA, A, 1. R. 1929 Nag, 254; 
Ind. Rul. (1929) Nag. 316; 25 -N. L: R..187- - 684 
~ 5, 20—Mistake of fact~-Mistake as to 

facts not essential. : i 

Itis incumbent upon a party who-wants to.bring- 
a case within s. 20 ofthe Contract: Act to prove that 
there was a common mistake, and that that; com- . 
mon mistake was with regard to.a fact: essential. to 
the agreement. 

Where the subject-matter ofa lease for colliery 
purposes was stated in the lease-deed to be ‘a-plot 
of land measuring by reputation one hundred bighas 
commonly known as the field of Kayatalla in 
Towzi No, 3522 in the Collectorate of. Burdwan.. ... 
and in the recent settlement recorded -in our name : 


- from -Dag No. 1 to Dag No. 9” but.the real area of 


the: land was found to be much less than -100 bighas: 

Held, that the statement that the land measured 
100 bighas was not a statement as to a fact essential 
to the -agreament: C Soorata Nata , BANERJEE- v, 
BRABASANKAR Goswami, 33 0. W. N. 626; A. L. R, 1929 
Cal. 547; Ind. Rul (1929) Cal. 765 . 205 
m §, 23,° See Munamarapan Law 486 


———_———- $S, 23, 24-—Transfer of Property Act (IV 
of 1882), s. 6 (1)--Agra Tenancy Act (II of 1901), 
s. 21—Mortgage of occupancy -holding and grove 
validity of —Unlawful and inopérative transactions 
distinction between. 

A mortgage of an occupancy.. holding is not - 
unlawful within the meaning of ss. 23 and 24 ofthe. 
Contract Act but is only an inoperative. or innocuous 
transaction. : 

Where an occupancy -holding is mortgaged along . 
with a grove to secure a single debt, the «whole ' 
transaction is not void but the- parties must be held 
in the eyes of the law, to have transferred thé grove 
alone as security. A Gaurt Darr PANDEY v. BANDHU 
PANDEY, A. I R. 1929 All. 394; 13 R. D. 402; Ind. Rul 
(1929) AlL 1033 505 


~am S, 25 (3)—Agreement by Hindu son to pay 
time-barred debt of father, whether enforceable 
against son personally—Consideration for such . 
agreement. 
Section 25 (3) of the Contract. Act is meant to 


_ Gover only the case of a person who would be ‘liable 


to pay but for the limitation barring the suit. 

An agreement by a Hindu‘son to pay a time- 
barred debt of his father can, therefore, be enforced 
against the son only to the extent of the family 
property. It cannot be enforced against. him per- 
sonally. A Asa Ram v, Kiram Singu, (1929) A. L.J. 
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901; A. I. R. 1929 All. 586; Ind. Rul. (1929) All. 957: 
5L A. 983 109 
S. 30—Wagering contracts, legaltiy of— 
Collateral agreements, whether void—Cheque given 
to induce payee to refrain from posting maker as 
defaulier of Turf Club, enforceability of: 
. .Oontracts by way of wager, though void to the ex- 
tent that no Oourt will enforce them, are not 
legal and collateral agreements based on a wager- 
ing contract are not, on that account illegal. 

A cheque given for inducing the person in whose 
favour the cheque is drawn to refrain from posting 
the maker of the cheque as a defaulter under the 
rules of the Turf Olub, is not void or unlawful R 
W. Banvard v. M. M. MooLLA, 7 R. 2638; A.I R. 1929 
Rang. 241; Ind. Rul. (1929) Rang. 295 `° 215 


————- $, 30--Wagering contract—Suit by principal 
.against agent to recover wager money, when 
maintainable. . 


+ = 


If, as a result’ ofa wagering contract, an agent 


has received money on his principal's behalf, he is 
then liable to account to the principal, for that 
money, but a suit cannot be brought in which the 


cause of action is based directly on the wagering - 


contract, R Maune Po HTAIK w. Bramapin, 7 R. 300; 
A. IR. 1929 Rang. 244; Ind. Rul. (1929) Rang. a A 


8$. 39. See PRINCIPAL AND AGENT 837 
5. 43—Persons interested in contract by 
inheritance, whether governed by s. 43. 





Section 43, Contract Act, applies only where two or. 


more persons have made a joint promise and does 
not apply where two or more persons have become 
jointly interested by inheritance in a contract made 
by a. single person. L Hazara SINGH v. NARANJAN 
Sres, A, I. R.1929 Lah. 783; Ind. Rul. (1929) Lah. 
883 419 

S. 70. See TRANSFER OF PROPERTY Act, 1882, 
8.58 ' 81 


—_——- $8. 73, 118— Sale of goods with warranty— 
Rights and duties of buyer—Right to keep goods for 
reasonable tume—Keepixg goods for longer period 
than is necessary to examine them—Loss of 
right to return—Right to compensation—Duty to 
give notice—Seller's right to interest on price. 

Where there has been a contract for sale of goods 
with a warranty, the buyer may keep the goods for a 
sufficient time to examine or try them in order to 
decide whether they answer or not the description of 
the goods wanted. If, however,he keeps them for 
a period longer thanis necessary to keep them for 
the purpose of ascertaining whether they answer the 
contract or not, he loses his right to return them 
or to refuse to pay the ‘price. 


Under the Indian Qontract Act there is no distinc-- 


tion between a condition and a warranty. 

If there is a breach of a warranty the buyer can 
claim’ compensation, provided he gives reasonable 
notice of his intention to claim compensation within 


a reasonable time after discovering the breach of the’ 


warranty: and this is the buyer's only right after he 
has accepted the goods after an exercise of his right 
of acceptance or refusal. i 

Where a contract for sale of goods has been broken 
by the buyer by not paying thə price after accepting 
the goods, the seller is entitled to interest on the 
price stipulated for, by way of damages. A EMPIRE 
ENGINEERING Co. v. MUNIOLPAL BOARD, BAREILLY, (1929) 
A L.F 674; A, I R, 1929 All. 891; Ind, Rul. (1929) 
All 1093 . - ane = Ree 


‘INDIAN’ GASES. — 


‘remained in K's godown free of rent. 


- Bom. 244; Ind. Rul (1929) Bom. 497 . 
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95,.108,178—Sale of ascertained goods on ` 


credit—Possession remaining with seller— Pledge . 


seller -- Validity pledge — ‘Possession, 


by of 
meaning of. | f 
‘The word ‘possession’ in s.178 of the Contract 


Act is used in its natural and ordinary sense in 


which it is used in the other sections of the Act”. 


and not inta restricted or technical sense. 

K sold certain ascertained goods to H. Paymenfs ` 
were to. be made in five months by accepting 
hundis drawn on H. Delivery orders were issued 
from time to time and H used to take delivery as 
he required the goods. Meanwhile the goods" 
K pledged 
the goods to C without the knowledge of H. H. 
sued C for recovery ofthe value of the goods, con- 
tending that the pledge was void: _ l : 
Held, that K was 
Contract Act ‘and the pledge was valid, and 
consequently,, H was not entitled to recover the 
goods or their. value from C. G RAHIMBUK AsHAN 


Karim v. CENTRAL BANK or INDIA, LTD., 56 O. 367; A. - 


IR, 1929 Cal. 497; Ind. Rul. (1929) Cal. 711 23 
2 §, 118, See Conteacr Act, 1872,8:73 853 
and surety—Statement 





S. 137-—Principal 


a person in possession of 
‘the goods within the meaning of s.178 of the 


by creditor that he does not intend to sue principal . 


-- dehtor, whether discharges surety—Mere forbearance 
to sue and waiver distinguished. 
A statement by the creditor that he does not 
intend to file a suit against the principal debtor 


‘does not, by itself, amount to a waiver of his claim 


by the creditor so as to discharge the surety from . 


his liability. R Ma Kwi v. Ma On May, A. I R. 
1929 Rang. 187: Ind. Rul. (1929) Rang. 317 749 
m §. 178. See Contracr ‘AOT, 1872, s. 108 23 
Co-owners. See ADVERSE POSSESSION 866 


Adverse possession—Knowledge of adverse - 


claim, necessity of. a 
In order that ‘a co-sharer or tenant-m-common 


-ghould be excluded from his share in the property, 


it is necessary to show that some act has been 


done by. one co-owner to the knowledge of the other - 


which amounts to a denial of the latter's right. _ 
The position in law as regards exclusion is the 
game in the case of joint tenants and tenants-in- 


common. B MALHARI VaMAN KRAMAVANT vV, VENAYAK | 


RAWI Kramavant, 31 Bom. L. R. 640; A. I. R. 1929 
Bom. $23; Ind. Rul (1929) Bom. 555 _779 
Suit for ejectment of trespasser—Right of 
co-owner to sue without impleading others—-Power 
of Court to add others even at late stage-— Plaintiff 
disputing title of others—Procedure—Civil Pro- 
cedure Code (Act V.of 1908), O. T,r. 10. a 
Though a co-owner is entitled to institute a suit 
for ejectment of a trespasser from joint property 
without impleading the other co-owners as parties, 


“ibig often desirable to join the other co-owners also 


as parties to the suit and they may be added as 
parties even in second appeal. If, however, the 
plaintiff disputes the right of the other cosowners, 
a decree for ejectment may be passed in the plaint- 
iff's favour leaving the dispute between the plaint- 
iff and the other co-owners to be settled in a 
subsequent litigation B TULJARAM HARKISONDAS V. 
HARKISAN JAGJIVAN, 31 Bom. L. R. 448; A. LR. 1 
Co-sharers—Erection of building by one ¢o-sharer 

on joint land—Suit by another co-sharer—All co- 


ther bound to prove special. damage. 
had 


~ 


sharers, whether necessary parties—Plaintiff, whe . 


* 


“Vol. 119) - 


| | 
-Co-sharers—coxcld. 


‘from a negligence to 


Any one co-sharer is entitled to eomplain of the 
agtion of another co-sharer which is prejudicial to 
his joint enjoyment without impleading all the 
other co-sharers as parties and without showing any 
special damage to himself. os 

If a construction by one co-sharer is of great 
benefit to that co-sharer, and does not, to any ap- 
pregiable extent, interfere with such joint enjoy- 
‘ment as the other co-sharer would be likely to 
exercise, the Court may refuse\an injunction. But 
where land is unoccupied, any one co-sharer has a 
right to require that any occupation of it-should 
either be joint or should be with his consent. 
A PARMESHWAR KUNWAR v. DHUMAN Kunwar, A. I. R. 
1929 All. 393; 13 R. D. 399; Ind. Rul. (1929) All. are 


Costs 
See CIVIL Procedure Cone, 1908, O. KAT, x. Yrs 


See Torts 149 


Success on point not taken up in Courts below 

—Parties to bear their costs, 

Where an applicant succeeds inthe High Court on 
points not taken up by him inthe Courts below the 
parties may be ordered to bear their own costs. 
B Sapasuiy LAKSHMAN Dro v. TADHABAL VISANU 
BATHE, 31 Bom. L. R., 504; A. I. R. 1929 Bom. 267; 
Ind. Rul. (1929) Bom. 574 798 
Court-fee payable—Valuation of suit, 

In deciding what the proper Court-fee payable 
is, the Court must have regard tothe substance of 
the thing and not to the mere form in which the 
relief has been prayed for, M Kauurva PILLAI v. 
Rama Swamy Pirar, (1929) M. W. N. 286; 29 L. W. 
534; A. I. R.1929 Mad. 396; 56 M, L. J. 394; Ind. Rul. 
(1929) Mad. 867 35 


Court Fees Act (VII of 1870),s, 4—Provisions, whe- 
ther wmperative—Civil Procedure Code (Act V of 
1908), s. 149—Court-fee paid insufficient—-Negligence 
to ascertain proper-fee to be paid—Extension of 
time for payment of deficient fee, whether legal. 
Section 4 of the Court Fees Act is imperative in 

its terms and makes it impossible for a Court to 

entertain a memorandum of appeal upon which 
he Probes amount of Court-fees has’ not been 
aid. 

i Section 149, Oivil Procedure Code, does not give 

any discretion toa Court to allow a party to make 

up the deficient Oourt-fees where the insufficiency 
ofthe stamp was not caused by a bona fide mis- 
understanding of the law as to valuation, but 
ascertain what the correct 


amount is. N  SaYAMLAL ~v. GAURISHANKAR, A. 
I. R. 1929 Nag. 294; Ind. Rul. (1929) Nag. 332 700 
———— S. 7 (10) A. See Limitarron Act, 1908, 

Sos J, Arr. 44 38 


S. 7 (lv) A and (c), Sch. Ul, Art. 17-A (1) 

—Suit to declare Will set wp by defendants void and 

for cancellation of Will and registration ay 

Where 4 suit was instituted for a declaration 
that a Will set up by the defendants was a forgery 
aad could not prevail against a previous Will in the 
plaintiff's favour and for cancellation of the Will 
and of the registration: í 

Held, (1) that the prayers relating to the cancella- 
tion of te Will and of the registration were un- 
necessary ànd superfluous and must be discarded; 

(2) that the case was governed neither by s. 7 
(iv) A or (iv) (e)oft the Court Fees Act but by 
Sch, II, Art. 17-A (1) as a suit to.obtain a declaratory 

a 
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Court Fees Act—concld. 


relief where no consequential relief was prayed 
` (3) that it was not open to the plaintif to place 
an arbitrary value upon the relief he claimed but that 
he was bound to assess it, according to the market 
value of his interest in the properties in question, 
which would be the difference between the benefit 
he took under the previous Wills relied on by him 
and the Will he attacked in this suit. M KALIYA 
PiLLAI vy Ramaswamy Pirar, (1929) M. W. N. 286: 29 
L. W. 584: A. I R. 1999 Mad. 396; 56 M. L.J. 394: 
Ind. Rul (1929) Mad. &67 35 


— ss. 7 iv (c) and 7 xl (cc)—Suit by landlord 
against tenant on foot of ownership—Valuation of 
suit ; i 
Where ina suit in ejectment by a landlord against 

his tenants, the plaint contains in addition to the 

relief for possession a prayer for a declaration ibat 
the plaintif isthe absolute owner of the suit pro- 
perty, the case comes under s. 7 iv (c) and not 7 x7 (ce.) 

Court Fees Actfor purposes of Court-fees and suits 

valuation, M RAMALINGA MUDALI v. RAMASWAMI Ivar, 

(1929) M. W. N. 239; 29 L. W. 760; A, I. R. 1929 Mad. 





529; Ind. Rul. (1929) Mad. 977 577 
—— —- Sch. Il, Art. 17-A (1). See Courr Fers 

Act, 1870, s. 7 (iv) A AND (c) 35 
Counsel. See PRACTIOE 435 


Criminal Procedure Code (Act V of 1898), ss. 
4 (h), 190, 202--‘Complaint’, essentials of— 
Allegation made to executive officer for getting 
protection from offender, whether complaint—Magis- 
trate receiving complaint, whether entitled to proceed 
on other sources—Omission to examine complainant 
effect of —Alternatives mentioned in s. 190, whether 
mutually exclusive. 

The mere fact that a document in writing con- 
tains an allegation thata specific offence has been 
committed does not necessarily constitute that docu- 
ment a complaint. In order that it may amount to 
a complaint it is necessary. that the allegation of 
the offence must be made with a view to action 
being taken against the offender for having com- 
mitted the specific offence alleged and it must 
further be made to a Magistrate in his judicial - 
capacity so that he may exercise his power of 
taking cognisance of that offence and proceed in 
respect of it against the person accused. 

A document addressed to a Deputy Commis- 
sioner in his executive capacity in which an 
allegation of an offence is made against a person 
merely with a view to illustrate the conduct of that 
person and for taking measures to prevent the re- 
petition of such conduct is not acomplaint. . 

The three alternatives upon which a Magistrate 
may take cognisance under s. 190, Criminal Pro- 
cedure: Oode, cannot mutually be exclusive. 

A Magistrate before whom a complaint is made is 
not bound to take cognisance invariably on that 
complaint. He may proceed upon any other source 
of information permitted by s. 190, Criminal Pro- 
cedure Code, and ss. 2U0and ‘02 which im-. 
poso upon the Magistrate the duty of examining 
the complainant on oath are only applicable where 
the Magistrate proposes to take proceedings upon 
the information supplied by the complainant, 

Omission to examine the complainant on oath ig 
not an illegality but a mere irregularity which will 
not vitiate the trial unless substantial prejudice haf 
been caused. Pat BHARAT KISHORE LAL SINGH Dro vy. 
JUDHISTIR MODAK, A. I. R. 1929 Pat. 473; 30 Or, L. Jg- 
1056; Ind. Rul. (1929) Pat. 589; 10P,L,1T.779 413 
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Imeednotmecessarihy be made. by injured party-— 

: Révision against.acquittal-—Interference. 

. A »cormplaint- ‘may be made by any person who: 
knows‘about the: commission of the, offence and. not. 
necessarily by the .injuretl party. 


-In private prosecutions “where the- Crown “does f 
not’ think it proper -to -move against the order. of ' 
acquittal, the High ‘Court should- not ordinarily in- 


terfere, but it does-so only when it-is satisfied ‘that 


there has :béen an-error -of. law committed’ by the - 
acquitting Court or where there. has, been’ a gross > 


miscarriage of. justice-or-in.public interest. © 
BASIRULLA ” V. ASADULLA, f | ; 
1929 Oal: 639; 30°Or. L: J. 1013; Ind. Rul. (1929) „Cal. 
738 . 130 


ait $35 =:Penal Code, Act XLV of 1860), 39. 467. 


“47 1--Conviction, ‘of same “person for forgery and” 

‘using forged document as genuine, legality of—Sépa- 

‘rate sentences, whethercan be imposed. | 

‘OF two persons who were jointly tried, one was cone ; 
victed, of ‘forgery’ under ‘s. 467, . Pénal: . Coge, and” 
thé -other of abetment.of forgery and of having used 


the “forged document as .genuine.. The -15t accused . 


assisted the 2nd accused at both stages: _ 
“Held, (1) that their joint trial‘ was not illegal; - . 
(2) that s. 471, Penal Code, only “laid down 
that the sentence that can be imposed for the offence’ 
of using a forged:document as genuine was the'same . 
as the ‘sentence that could be imposed’for the 
offence of forgery, but- ‘they: were separate offences 
and under s. 35, Oriminal Procedure Code, separate 
sentences- could be passed on an accused person who 
had been-- convicted atthe seme trial of both; |. 
(3)-that “the lst. accused who was proved to have’ 
been the prime mover in bringing the executant “to: 
the.-registrar's office and actively’ participated in the 
process of presentation, was properly convicted of an: : 
offence under s. : 471,. Penal Code, although a . 
third person physically presented the document for. 
régistration.. M In're T, R. SRIRAMALU ` NALDU, 
(1929) M..W. N. 279; 29 L. W. 559; A, I. R. 1929 Mad. 
450::52. M. 532; 56 M-L- J. 551; 30 Or L.J.: 983; Ind.: 
Rul: (1929) Mad. 895 . VRE 63 
———--$8, 107, 144, 145 —Police report, - whether .. 
:binding on .Magistrate—Report ‘stating one - party’ 
åg- in -possession and a aii injunction : 
against other—Initiation of proceed 
145; whether illegal, < 
‘Where ‘a Magistrate is satisfied from the: Police- 
report: that:there is a likelihood of a breach of the : 
peace concerning .any land, he is entitled ‘to draw 
proceedings - under’ s. 145,- Oriminal Procedure Code, 
without accepting. the truth of the whole of! the. 
report. wa 
“A-Police:report stated. that there was an: im- 


mediate apprehension of 'the breach of the peace - 


but recommended that as the first party was in pos- 


session and the second party was trying.. to oust.. 
him, an injunction may be issued against-the second’ ' 


arty under s.144, Criminal Procedure Code, The.: 
Magistrate, however, considered thatit was better to 
start proceedings unders 145,Orimmal Procedure Code: 

_Held, that there was nothing ‘illegal in the pro- 
cedure adopted by the Magistrate: 


+ 


Per Suhrawardy, J.—lf one party isin possession : 


of land and the other is trying to oust him, it would 


be:a sound discretion to pasa a prohibiting order - 
against. the, party which is-trying to: disturb -the.: 
peaceful.-posséssion ;0f the-other. But even-in such’ 
genge -it:canno$ bo- held that. the Magistrate ‘has-. 
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ss. 4, 438, 439—Complaint—Complaint ` 


(1929) Cal. 788 
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no jurisdiction to start proceedings under s, 145, 


Oriminal Procedure Code. O AHUuRD ALC SEEK w. 


- Basen SARrDAR,;. 49 O. L- J.. 428; -33 0. W. N.- 858%", 
‘Rul. 
: : 372 
S. 110 —Security proceedings—Noticée alleging > 
actual commission of offences—Prevéntive actian, . 
legality. of—Bad- reputation in vicinity, want of : 
sufficien® means, mere suspicion of having commit- ` 
ted ‘offences,. whether. sufficient grounds for “taking - 


A.A. R:1929° Cal. 468; ° 30 Or.“L, J, 1027; Ind. 





security, - 


A man who is-by habit a robber may- be “bound -` 
over under s. 110, Oriminal Procedure: Code solong - 


as -heis not charged with any definite act of robbery. 
But when itis: said that he habitually commits rob-. 


bery there is a-definite allegation ofan offence -and * 


he cannot be bound over under the 
tions, ; ya 
-À notice under s,-110, Oriminal Procedurė ‘Oode, 
stating that the.accused possesses.a bad reputation in 
the vicinity of his village, that he has only a nomi- 
nal means of livelihood and that he has been-suspected 
of- having committed burglaries is nota proper notice 
inasmuch as.the grounds stated ‘are not sufficient 
grounds for taking action under s. 110, Oriminal Pro- - 


preventive sec- _ 


# 


“- cedure Code. l 


_ In a- case under s: 112 of the Criminal Procedure 
Code evidence cannot be led under s. 110 that an ac- 
cused person has been suspected of committing such 
and- suck offences.. A Ram Rur BHAR v. EMPEROR, - 


A.I. R. 1929 All, 813; (1929) A. L. J. 981; 30 Or. L. °° 


J. “10986; Ind. Rul. (1929) AH. 1067 . ; 
-i §_144-—-Trust—Appoiniment of new trustee 
by Religious Endowment Board—Obstruction by 


' trustee in possession—Order under s. 144, legality - 


of. 
Where- the possession of the trustees of a temple ` 


was sought to be interfered with by another 


person who claimed to have been appointed by the~- 
Madras Hindu Religious Indowment: Board as 


trustee, and the trustee in possession objected. to 
it- on the ground that he was the hereditary 
trustee and thatthe Board had no power to make 


. ány appointment : 


Heid, that. there was a bona fide dispute between . 
the parties, and it was not a.case for interference - 
by. me Courts under s,144, Oriminal Procedure 
Code. l 


If- a person appointed as a trustee is obstructed  - 
in taking up the management or possession of.the ~ 


properties belonging to the trust, his course is -to. 


apply under s.78 ofthe. Madras Hindu Religious - 


Endowments Act II of. 1927. M Vyruraninea MUDA-' 


LIAR, Vv. RAMANUJA-MUDALIAR,..30 -Cr, L. J.. 1010; .Ind..~’ 


Rul. (1929) Mad. 918; A. L R. 1929 Mad 845 166 ° 
— 85, 144,145. See CRIMINAL PROCEDURE 
Cope, 1898, s. -107 , 372- 


S. 145—Dispute as to immoveable property — 
—Tenant of A attorning to B—Tenants right to 
be maintained in possession—Proper order to be 
made—De facto possession, importance of. i 
In proceedings: under s. 145, Criminal Procedure 





Code, all that the Magistrate is concerned with is - 
_ the actual de facto possession of the land in question. 


-Tho mere fact that a tenant who is admittedly in 
possession has denied the title of the landlord and 
has-attorned to a third party cannot affect the. 


right ofthe tenantiaa summary proceeding under. 
possession ` 


s. 145: of . the Code to be maintained in 

of the land of which he-isin occupation, | © 3 L 

“Where Ç a tenant of A-attornéd to B and in 
= t * g 7 r 3 
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- -statement before a Magistrate. 


` L. J.. 1097; Ind Rul. (1829) Nag. 307 


Criminal Procedure Code—contd, . = ` 


proceedings under s. 145, Criminal Procedure Code, 
the Magistrate declared that A was in possession : 
, Héld, that the order of. the Magistrate should be 
modified by declaring that A. was in- possession 
through C. C Suray Mra v. D. TorrLock, 33O: W.N, 
574: A I. R. 1929 Cal. 632; 30 Or. L. J. 982; Ind. 
Rul. (1929) Cal. 719 : 31 
————— B 162. . 
action 162, Criminal: Procedure Code? does not 
apply to statements made by accused persons them- 
selves. 


It would be going beyond the intention of s. 162,. 


Criminal Procedure Code, tolay down that a Police 
officer-in-charge of an investigation is not at. liberty 
to explain his conduct by making a statement that 
he did not receive any information to a.certain 
effect during his investigation © Tora MRAH v. 
EMPEROR, A. I, R. 1929 Cal 298; 30 Or. L. J. 1015; 
Ind. Rul, (1929) Cal. 747; 56 ©. 1106 139. 


S.162—Statements of witnesses’ in Police: 
diary— Rejection of application for copies by accus- 
ed-—Conviction, legality of—Appeal—Remand. ` 
An- accused person is entitled to copies of state- 


ments made by prosecution witnesses before the- 


Police: and recorded in the Police diary and where 
the trial Court hag failed to dispose of an applica- 


‘tion made by the accused for such copies and to- 


grant him such copies, the Appellate Court ‘should 
remand the case to the trying Magistrate with a 
direction that the accused be allowed such copies: N 
RAGHYA v. EMPEROR, A. I. R. 1929 Nag. 240; 30 Cr. 
675 

8. 164—Confessional statement by accused 

—Retraction before appending of certificate — 

Confession, whether - admissible—Confeesions— 
| Retracted confession as basis for conviction— Co- 

accused, use against. 

Anaccused was produced to make a confessional 
The Nagistrate pro- 
ceeded to record her statement and, complying with 
necessary formalities, recorded her statement, read it 


‘out to her and had her thumb mark affixed on it on 
her admitting its correntness. He was proceeding. 


to append the certificate necessary under s. 164, 


Criminal Proeedure Code, when she stated that she’ 


had made the confessional statement at the instance 
of the Police. The Magistrate` held his hand and 
questioned her, asking her again and’again whether 


. She had spoken the truth-and on her persisting in 


her retraction instead of signing 
recorded her further statement : 
‘Held, that the -requirements of s, 164, Criminal 


’ Procedure Oode, not having been complied with, the 


‘confessional statement of the accused was not ad- 
missible. 

A confession though retracted on. the earliest 
possible opportunity can be relied upon for con- 
viction when it has been corroborated by production 
of articles for which the accused can offer no explana- 


. tion. ~ 


Retracted confession of an accused may be used 
against a to-accused. L ARJAN SINGH v.’ EMPEROR, 
30 Or. L. J. 1046; -Jnd. Rul, (1929) Lah. 862; ` 30 P. 





- L. R., 646; A. T, R.-1930 Lah. 257 325 
—— S. 190? See ORIMINAL Proogpure Oopz, 
1898,s.4 (h) ° 413 
——-—~ $9195, 476—Application for complaint 


against thwee persons in respect of same offenee— 
Complaint against two alone — Fresh complaint 
against third, legality of—Public interest, 


the certificate . 
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An application. was made for a complaint against 
A.and B' and another unnamed: person ~ whose 
character and description were indicated, in respect 
of an.offence of forgery. The ‘Magistrate - refused 
to make a complaint. The applicant appealed to 
the High Court and the High Court made a com- 
plaint against A and B. The complaint came for 
investigation before another Magistrate who after a 
lapse of some time directed the Public Prosecutor 
to apply-to the -successor. of the Magistrate who 
had refused to make a complaint,for a complaint 
to be made against the unnamed person : So 

Held, that the succeeding Magistiate had power to 
make a fresh complaint, 7 

The frst principle to be considered in -such 
matters is that'ibt is the public interest which is 
paramount in the matter. 

Quere.—Whether a complaint made as required 
by s. 195 of the Code by. virtue of .s. 476, is neces- 
sary or not where the same offence has already been 
made the subject-matter of a complaint mentioning 
other persons. CG SUJAUDDIN v. EMPEROR, A.J. R.1929 
Cal. 242; 33 C. W. N, 343; 30 Or. L, J. 1034; Ind. Rul. 
(1925) Cal. 797 ‘381 
S. 202. See ORIMINAL PROCEDURE GODE, 1898, 

“413 
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ss. 203, 43 6—Dismissal of complaint under 
.s. 208-—-Application for further enquiry—Accused, 


- whether entitled to notice—Locus standi of ..accused 


in such enquiry. o 
Where a.complaint has been dismissed under 


- g.-204, Oriminal Procedure Code, the accused is not 


under s. 436 of the Code, even if he 
at the trial Court. 


entitled to notice before a further inquiry-is ordered 
had, appeared 


At an inquiry under-s. 203, Criminal. Procedure 
Code, the -accused..has no locus standi and a Magis- 
trate acts illegally .in allowing the accused to appear 
at that stage. and cross-examine the witnesses, 


` © Nawsuer ALI v, HAZRATULLA, 49 C. L. J. 422; A. I. 


R. 1929 Cal, 508; 30 Or. L. J. 1030; Ind. Rul, (1929) 
——-— 85, 203, 436; 439—Dismissal of complaint 
in accused's absence—Accused, whether entitled to 
be heard before order for fresh enquiry is‘ made. 
An accused person who has not appeared before 
the Magistrate on.the occasion of ‘his dismissing a 
complaint under s. 203, Criminal Procedure (ode; is 
not ordinarily entitled to be. heard before an order 
for further enquiry is made by the Sessions Judge. 
“Where a complaint is dismissed in the -absence of 
the accused, the latter has no right to be heard. 
before an order for further enquiry is made under 
s. 439, Criminal Procedure Code. Pat MANRUP SINGH v. 
SAHDEHO SAHU, A. L R. 1929 Pat..230; 30 Or. L. J. 
1069; Ind. Rul. (1929) Pat. 607 -559 


ss. 208, 213—Enquiry for committal- to 
Court of Session—Accused, whether entitled to 
reserve cross-examination of prosecution. witnesses 
—-Discretion« òf. Magistrate’ to allow accused to 
TeSCrve CTOSS-EXAMINALION, + 
In an inquiry under Chap. XVIII. ofthe Criminal 
Procedure Code, into cases triable by a Oourt of 
Session the accused has no right to reserve. the 
cross-examination of the prosecution witnesses until 
after all those witnesses have been examined-in-chief. 
He must exercise his right to cross-examine each 
witness atthe close of the examination-in-chief of 
that witness. h ; 
Per Suhrawardy, J.—The Magistrate may, however 


1448 


942 
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- in the special circumstances ofa case and in the 
‘interests of justice allow an accused to reserve his 
- oross-examination, CG. V. RAMAN vV., EMPEROR, 33 O. 
W. N. 535; A. I. R.1929 Oal. 593; 30 Or. Lid. 1107; 
Ind. Rul. (1929) Oal. 808; 57 O. 44 ; 808 


i mn 8S, 208, 215—Order of commitment to 


p 





Sessions—Interference by High Court—Principles— `: 


Refusal to admit evidence—High Court's power to 
interfere, . — 
Under gs. 215, Criminal Procedure Code, the High 
Court would. not ordinarily interfere with an order 


of committal unless it is satisfied that there is an’ 


illegality in the order and the test, in a proceeding 
of this nature, is to see from the judgment of the 
“ Magistrate what his findings on the evidence are 
- and whether those findings are capable prima facte 
of sustaining the charges he has framed and on 
which the committal to the. Sessions is made. 
The jurisdiction of the High Court to consider 
whether an order made by a Magistrate under s. 208, 
. Criminal Procedure Oode, refusing an application 
“for admission of evidence is a proper one is not 
‘ousted by the mere fact that the Magistrate has 
“recorded his reasons for his refusal. The Court, 
“however, would not interfere in the matter unless 
'' the reasons recorded by the Magistrate appear on 
‘their face to be illegal or untenable. B YsLLAPPa 
’  Duraast JADHAV ~v. EMPEROR, 31 Bom. L. R. 523; A; 
- I. R. 1929 Bom. 269; 30 Or. L. J. 1066; Ind. Rul. 








(1929) Bom, 519 647 
$. 213. See ORIMINAL PROOEDURE Cone, 1898, 

s. 203 -> 808 
s, 215, See CRIMINAL PROOEDURE CODE, 

1898, s. 203 647 





$8, 221, 223, 239 (d). See PENAL Cong, 
1860, 5. 500 532 


- ss. 235; 240, 403—Penal Code. (Act 
XLV of 1860, ss. 211, 500—False report— 
Prosecution under ss. 211 and 500, Penal Code— 
Conviction under s. 500—Application for infliction 





of sentence under s 211 withdrawn—Subsequent. 


prosecution under s. 211, competency of. 
Where a person is charged with an offence falling 
_ within the definitions of ss. 211 and 500, Penal Code, 
“and is convicted of one of such offences, namely, 
that unders. 500, he cannot be tried over again-for 
- an offence unders. 211. - f 

Where there is a withdrawal of a complaint 
with the consent of the Court, the provisions of s. 


240, Oriminal Procedure Code apply and the accused | 
- must be considered to have been acquitted of that” 


n- charge. 


The provisions of s. 240, Oriminal Procedure Code, 
Bpply to every grade of Court, not only to the 
Oourt of trial. haa 
“” Under s. 403, Oriminal Procedure Code, when a se- 
| parate charge has been framed against a person under 
* any of the sub-sections other than sub-s. (1) of s. 235, 


he cannot be tried forthe separate charge when he - 


> has once been convicted or acquitted of one charge. 
G made a report to the Police against M and B, 
The report was found to be false and G was tried 
‘for offences under ss. 211 and 500, Penal Code, 
on-the complaint of M. The Magistrate convicted G 
“ander, s, 500 but passed no order on the charge 


under s 211. M, applied in revision to inflict a 


‘sentence under s. 211 but withdrew the petition. 


'`B, thereupon, filed a complaint against G under - 


p. 211 : i e ip 
Held, that G could not be prosecuted ngain for an, 


“INDIAN CASES. 
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offence unders. 211. A GHAMANDI Naru v. BABU Lat, 


' (1929) A. L J. 1056; 30 Or, L. J. 1089; Ind: Rul (1929) 


All. 1071; A.I.R 1929 All 899; 51 A. 977 _ + 875 
——~—S, 236. See CrIMINAL-PROCEDURE OODE, 
1888, 5, 162 >- 139 


———— $S. 236, 239—Penal Gude (Act XLV of 

1860), ss. 147, 155, 8304—Several accused—-J oinder of 
alternative charge against one, legality of —Joint 
trial For offences under ss. 804 and I4?7, legaligy of. 
Where several accused persons are tried 


together for rioting it is not illegal to have an 


alternative charge against one of these accused 
persons under s. 155, Penal Code. 

Where it is doubtful whether an offence under 
s. 301, Penal Code, was committed during a riot or 
afterwards, the charges under ss. 304 and 147, 
Penal Qode, should go to the Jury in the same 
trial as itis entirely for the Jury to say whether 
the offence under s. 304 was committed during the 


‘riot or afterwards. C Tora Mean v. IIMPEROR, A. IR. 


1929 Cal. 298; 30 Or. L. J. 1015; Ind. Rul, (1929; Cal. 
747; 56 O. 1106 _ 139 
———~ §. 239. See ORIMINAL PROCEDURE Cope, 1898, 
s.162 - 139 
—— § 240., See OriminaL PROCEDURE CODE, 
I898, -s, 235 575 
S. 250—Vexatious proceedings—Order for 
compensation after adjournment of case, legality of, 
Under s. 250 of the Criminal Procedure Code as 
amended, if the complainant is presentin Court he 
is bound to show cause immediately and cannot 
insist upon a grant ofan adjournment forthe pur- 
pose. If, however, an adjournment is grantedor if 


“the complainant is not present and a summons is 


issued to him, the Court can pass an order at the 
adjourned hearing afier recording and considering 
the cause, if any, shown bythe complainant or 
informant. Bin re Varı Manomgp, 31 Bom. L, R. 
591; A. I. R.1929 Bom. 287; 30 Cr. L. J. 1112; Ind. 
Rul. (1929) Bom. 550 - 774 
—— §S. 254, 307, 347—Penal Code (Act 
XLV. of 1860), s. 124-A—Proceedings before 

Magistrate—Refusal to commit to Sessions— 

Grounds—Congestion of work in Court of 
_ Session, gravity of offence and other circum- 
` stances, whether to be considered. : 


s "a 


“The fact that there is congestion of. work in the 


Sessions Court is not a legal ground`on which A 
Magistrate can decline to commit a case to the Court 
of Session. i 
A Magistrate's powers of committal to the Sessions 
are not confined to cases where he considers that 
he cannot give adequate punishment. Other cir- 
cumstances, suchas, the gravity of the offence, the 
punishment prescribed for the offence, the section 
under which the accused is charged, the special 
difficulties of the case, its public importance and 
the wishes of the parties are matters to be con- 
sidered in deciding the question whether a case should 


be committed to the Sessions and each case, has to be | 


decided on its own merits. : 

[Where the editor of a newspaper having a very 
wide circulation was charged with an offence under 
s. 124-A, Penal Code, and the accused prayed that 
he may becommitted to the Sessions and the Magis- 


- trate refused to commit, the High Court held, 


that the case was a fit one for committal and 
directed the Magistrate to commit.| B KRISHNAJI, 
PRABHAKAR V. EMPEROR, 31 Bom. L. R® 602; A.I. R. 
1929 Bom.: 313;. 53 B, 611; 30 Or. L., J. 1090; Tnd. 
Rul. (1929) Bom, 538- ; ‘ -666 


* 


Vol. 119] 
G@rlminal ProGedure Code -conid. SE 


————— $S, 271 (2), 439 (6)—Accused convicted 
‘on plea of guilty—Notice for enhancement of 
sentente—Accused's right to show cause against con- 


viction —'Convicticn’, meaning.of. ~ 


Held, Per Buckland, J. agreeing with Graham, J. 
Mukerji, J., contra )— Where an accused person has 
een convicted on his own plea of guilty, he is not 

entitled, on notice being issued to him ynder s. 439 
42), Criminal Procedure Code, for showing cause 
against enhancement of sentence, to go behind the 
plea of guilty as a confession of the facts charged 
-or to withdraw his plea. 
_ Per Buckland, J.—The word ‘conviction’ is used 
in the Oriminal Procedure Code, in the sense of 
verdict-as well as in the sense of conviction by 
the Court and in order to know the sense in which 
the word is used in s, 489 (6), Criminal Procedure 
Code, in its application to any particular case it is 
“necessary toenquire what has happened. 
Per Mukerji, J.—An accused person, when called 
. upon to show cause why his sentence should not 
bs enhanced, has the rightto show cause against 
his conviction even where he has been convicted on 
- his own plea of guilty, CG SUPERINTENDENT .AND Rg- 
MEMBRANCER OF LEGAL Arfatrs, BENGAL V. JNANENDRBA 
_ Naru Guosz, 490. L. J. 432; 33 OC. W.N, 599; Ind. 
Rul. (1929) Oal. 781; 30 Or. L. J. 1038; A. I R. 
1929 Gal. 747; 56 O. 1145- 301 


—————= §, 297—Jury trial—Opening of case— 
Duty of prosecution— Reading matters prejudicial 
- to,accused—Duty of Judge towarn Jury against 
. acting on such matters—Misdirection—High Court, 
whether entitled to substitute - its own finding— 
Letters Patent (Cal.), cl. 26, scope of— Review jthe 
case, meaning of—Application for review —Limia- 
tion—Limitation Act (IX of 1908), Sch. I, Art. 162, 

. applicability of. - 


- The accused was tried under s. 372, - Penal Code, 
‘for the offence of selling a minor girl for immoral 
purposes and was acquitted. The accused -was 

‘ subsequently charged with having made use at the 


- Previous trial of a forged document showing that 


‘the girl in-respect of whom the offence was’ com- 
mitted was amajor. During this trial the whole of 


- the complaint which contained allegations of various 


matters highly prejudicial to the accused was read 
‘atthe opening ofthe prosecution though the com- 
"plaint was not subsequently filed in the case. 
The Judge did not caution the Jury. against 


*-believing the allegations contained in the complaint. 


: _ Further, evidence was adduced at the trial to show 


. that in another litigation the girl's grandmother had, 
in the presences of ‘the present accused, given evi- 
" dence as to the age of the girl and that the accused 


: consequently knew that the girl was a minor. The 


Judge, in referring to this evidence, saidin the 
_summing up that if the Jury weré of opinion 
that the accused must have known that the girl was 


- under 18, that would be a reason for concluding 


4 


that he knew that the document was forged: 
Held,*by the Full Banch (Rankin, C. "JJ. C. C. 
Ghose, Suhrawardy and Mukerji, JJ—dJack, J. 
dissenting) (|) that the prosecution acted very un- 
fairly in reading the whole of the complaint made 
atthe previoug trial and the omission of the Judge 
to caution the Jury against allowing their verdict to 
be inflfenced by the matters contained therein 

amountetl to misdirection; . : i 
- ,(2) that it was not open to the Jury to conclude 
‘that the accused knew the document to be forged 
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because he knew that the girl was under 18 or had 
heard astatement of her grandmother that she was 
under 18, and ‘the learned Judge's summing. up on 
this point wasa grave misdirection; 5 
_(3) that as it was not possible in the circum- 
stances of the case to conclude that the Jury 
might not have been affected by these misdirec- 
tions, their verdict of guilty could not be upheld and 
the accused must be acquitted. j 

Rankin, C. J.—So far as criminal cases are concern- 
ed, the opening forthe prosecution ought always to be 
confined to matters which are necessary to enable the 
Jury to follow the evidence when it is brought before 
them. This is not the stage of a case at which doubt- 
ful questions of admissibility should be either raised 
or decided. et 

The verdict of the Jury cannot be-allowed to stand 
unless the High Court is of opinion that the same 


had they been 
correctly and sufficientiy directed. `> ii 


The phrase to ‘review the case’ as used incl. :26 

of the Letters Patent of the Oalcutta High Court 
applies as much where a point of law is reserved by 
the trial Judge as where the Advocate-General hag 
given a certificate .and Art. 162 of Sch. I of the 
Limitation Act is not, therefore, applicable to pro- 
ceedings under cl. 26 of the Letters Patent. 
. C.C. Ghose, J.—The Court has power under cl, 26 
of the-Letters Patent to examine thé evidence and 
determine for itself whether, after the exclusion of 
the evidence or matter which may be considered 
inadmissible, the residue on the record in sufficient 
to justify the. conviction. But the Court wili not 
substitute its own finding for the verdict of the 
Jury and it must consider whether the evidence 
or matter improperly admitted was of such a nature 
that it possibly may have considerably influenced 
the minds of the Jury and whether it was reast nably 
certain that the Jury would, not might, have acted. 
on the unobjectionable evidence if the wrongly 
admitted evidence or matter had not also been 
presented to them. i : 

It is a rule of universal application that in a 
criminal trial Counsel for the prosecution, in opening 

can only state all that it ig 
proposed or intended to prove in- the case, so that 
the Jury may see if there is any discrepancy between 
the opening statements of Counsel and the evidence 
afterwards adduced in support ofthemand that it 
is wholly improper for Counsel for the prosecution 
to open any matter tothe Jury in respect whereof 
no ewes, is intended to be or can be adduced atthe 
trial. i ae 

Oounsel for the prosecution ought not to struggle 
to obtain aconviction, but should regard themselves 


‘rather as ministers of justice, assisting in its ad- 


ministration than as Advocates. 


A grave omission to direct the Jury on a vital 
point cannot be made good merely by Counsel's 
calling attention to it at the termination of the 
summing up. l i 

Jack, J.—Under cl. £6 of the Letters Patent, the 
High Court has power, on review, to examine the 


“evidence for itself and determine without reference 
_ to the probable verdict of the Jury, whether execlud- 


ing the inadmissible evidence, the residue is sufficient 
to justify conviction and an accused should not be 
acquitted merely on account of a defective charge 
if the High Gourt is convinced‘on the evidence that 
heis guilty, GPapam Prosan v, Ewpzror, 600, Lid, 


AA 
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s 106; 33 O-W. N. 1121;,A. I: R. 1929 Gal 617; 30 Cr. L. 
J; 993; Ind. Rul. (1929) al. 753 : 193 
oa S: 307. -See ORIMINAL PROCEDURE 


"1898, 8. 254 3 666 


t 


- Sof? 
‘Sessions Judges are under no obligation what- 
soever to have or to express their’ individual 
“opinion” upon really _ disputable questions of fact 
which aré for the’ Jury.’ If a Judge agreesor dis- ~ 
“agrees if is a matter prima’ facie for himself: but - 
vif. ‘he: disagrees’ with the verdict of the Jury and is 
--clearly. of opinion that it is necessary forthe ends 
--Of ‘justice to submit the case to the High Court, ‘he 

_ ~, is obliged to do.go. Ifhe is not, clearly of opinion 
< that: the conviction’ is: wrong” so as to. make it 
» necessary for the ends -of justice to submit ‘the case 


“to-the High Oourb “then the position is: that-de- | 
scribed ins. 306, Criminal Procedure Oode—“the J udge _ 


does not think. it necessary to express disagreement” — 
and hig opinion being: on that-view irrelevant, should - 
not be expressed-in. the judgment. 

: Wherea Judge stated: “Not agreeing with - “bit 
|, accepting - ‘the unanimous verdict of. the: J ury: I 
` convict the accused: 


‘Held, ‘that this was a very deplorable mode of- 


- expression.. : G Esran Morra v. Empgror, 33 0: W, 
CN? 371,56 C. 473; A.I. R. 1929 Cal. 415; Ind. : Rul. 
ae Cal. 770; - 30 Or. L, J. 1036 -290 


s; 307—Stiry . trial—Referénos to High 
Chiat. principles of—J ury returning verdict” of 





3 “cotviction—Sessions Judge in favour of. acquittal— — f 


' Sole -prosecution ‘witness unreliable—Reference. to 
“High Court, whether. competent 
“A reference under s ‘307, Criminal Procedure Code, 
< ig not incompetent where the only witness for the 
-prosecution’ upon. which the’ Jury have based their 
‘yerdict, is, in the opinion of the Sessions’ Judge, « 
“uaréliable, Such a case is quite different from a 
“case “where the- Sessions Judge merely takes a view 
of:the evidence aga: whole different fromthe view 
£ which‘ the: Jury are supposed to have. taken in the 
“matter, 
> It is not in every case in which the . verdict ‘of 
“the Jury is one. which does not commend itself to 
“the Sessions- Judge that heis entitled to refer the 
“Gage: to. the High’ Oourt. The principle applicable 
-" in, cases under s..307 is that where the verdict 1 is a 
+ verdict which would not be come to by’ a’ reasonable 
‘man thena reference under s. 307, Criminal Procedure 
“QOode, is-competent.: Pat Emperor v. LAL MOHAMMAD, 
30 Gr. L J. 1114; Ind Rul (1929) Pat. 626; A.“ E R. 
“19350 Pat. WA . 898 


aa 307—--Verdict ‘ of Joye kerene “by 
Judge—Power to interfere with perverse verdicl, | 
--Ordinarily,.the. verdict of. the Jury is entitled to 
“veiy great weight and their verdict is not liable to 
‘displacement upon the mere ground that upon a 


‘consideration of all the evidence, a Judge would. 


have arrived at a.” conclusion- different -from 
“that arrived at bythe- Jury. But - where the 
“verdict ‘of the ‘Jury is . perverse and pa~ 


‘tently erroneous and it is established. that the 
~ verdict ‘amounts to @ gross miscarriage of Justice, tle 
. Court is eititled 
_ evidence as to the guilt of the accused. .. A EMPEROR V. 
= SUREAN, Lå. I.. R. 1929 All. 338; (1929) A.” a J. 509; 
590, Or. L 4 ah 1078; Ind. Rul. (1929), All, 1019 : "443 


INDIAN. GASES; : 
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Copa, < 


6307] ury AR E A accepting verdict E 
- with remark that he does not agree with it, propriety 


A Or. L J. 1006; «Ind. Rul. (1929) - Lah." 839 


` . territory—Omission. of - Collector - 


. which was.-done. 


to draw its conclusions. from: the A 


Ti [1929 


KOZ 


— §, 347. „See. ORIMINAL PROCRDUNE _ Cons, 
1898, s, 251 i 66 
“i 8, 386—Punjab Alienation of Land'Acte. 
(XIII 1900), s. 16—Recovery of fine by Crimi- 
nal- Court as arrearsof land -Fevenue—Land. of 
_ agriċulturist, whether liable- to- sale. for recovery 

“of fine—Temporary alienation—Attachment. 

' Fine imposed in a criminal case on- an offender 

-is not recoverable as arrears of land-revenue. ` Theme 

‘fore, the -land of a person belonging to an agricul- 

tural tribe -as‘ defined: in the- Punjab Alienation of 

, Land Act cannot be sold in pursuance of' a warrant 

‘issued by a Magistrate to the Colleetor authorising 
-hiin to realisé the amount of fine imposed upon such 
-agriculturist on-his conviction in a criminal . case. 
But: it is competent to the -Oivil Court to make a 
, temporary. alienation of land in a form not -prohibited 
“by the-said Act. with a view to: realise -the. fine, 

The Punjab Alienation of Land Act merely prohibits 
the sale or permanent alienation of.land and-there 
: is nothing in it to prohibit its --attachment. |, 
EMPEROR v. MILKHA'SINGH,: A. L- R.1929 Lah. ag 


8.386 (3)—Sea. Customs .Act (VIII of 
8. 198-—Smuggling of goods into .- British 
of: Customs to 
:report to District Magistrate—Issue of.warrant by 
~ Sub-Magistrate— Warrant, ‘legality of —Claim 
‘petition before District Munsif by -third person- 
‘Question, whether can- A raised—Civil Procedure 
.Code (Act V-of 1908), O XXI, r. - -58—Power of. 
‘claimant -in exectition proceedings to challenge 
-validity of decree, ` 
- Gertain goods were-seized .by the customs. autho- 


4 1878), 


. 
4 


: “iklan on the British frontier..as-having beenattempt- 
:ed--to ‘be: smuggled -into British -territory. - The 


Sub-Magistrate was requisitioned.to issue a- warrant 
for attachment .of .a--motor, car of thes smuggler, 
The: car was ultimately. sold. ..On 
a -further requisition of the Custom Inspector,.a 


-warrant of attachment of.immoveable .-property. was 


„issued under. s..386,.cl..3 of the Criminal: Procedure 
_Code:. The District. Munsif.directed thé attachment. 
: Thereupon `a third.person -filed .a: petition under O., 
“XX, 1:58, -Civil Procedure Oode, ‘for release. of the 
. property on the "ground that. thé property. was. his. 
‘Held, (L) that the omission of -the Collector of Sea 
"Customs to notify. to the District’ Magistrate, as 
required. by s. 193, Sea Customs Act, -did not operate 
‘to. -disentitle the District . ‘Magistrate ' or his.subordi- 


nate , to - -issue a. warrant for attachment: 


, (9). that the . warrant was nevertheless, valid as s 
' decree. under 5 386 (3), Oriminal Procedure Odde, 
and its validity could not be quéstioned before the 


” District ‘Munsif under O.. XXI, r. 58, Civil ‘Procediire 


- Code. 
It ig open to a claimant - under O. XI, T. 58, 
_Oivil Procedure Code, to challenge ` the validity or 


legality of.the decree or attachment in cases, where ` 


“there is no decree at all or where the Oourt which 
“passed the decree had no jurisdiction to pass it or 
“where the Court which tries.to execute.the decree 
.has no jurisdiction to execute it. .But where a decree 
prima facie “is legal and. nothing appears on. the 


‘face of it to be illegal, anything. wanting in order 


¿to give jurisdiction to the Court which passed the 
“decree cannot be raised before the executing Court. 
“MiKupreuswamr AYYAR V.. SEORETARY oF STATE FOR 
, INDIA, A.I, k 1929 Mad, 383; Ind. Rul, aba Mad, 

-865 ~ 294. 


+ ” 
` 
r 


, Vol, 119) 

Griminal Procedure Gode—éontd. 

—— 85.395, 423 (1) (6)—Whipping (Burma 
Amendment) Act (VIIL of 1927)—Substituion of 

_ whipping for imprisonment in appeal, - legality of 
—Substitution of 80 stripes for three months’ 


imprisonment, whether enhancement of sentence. 
The substitution, by an Appellate Court, of a sen- 


_tence of thirty stripes for a sentence of three months’ 


rigorous imprisonment is an enhancemgnt of sen- 
tence within the meaning of s. 423 (1) (b) of the 
Criminal Procedure Code and is, therefore, illegal. 
~ Obiter.—In the case of adults the substitution of a 
sentence of thirty stripes for a sentence of one year's 
rigorous imprisonment or more, or the substitution 
of a sentence of twenty-five stripes for a sentence 
of nine months’ imprisonment or more, or the 
substitution of a sentence of twenty stripes for a 
sentence of six months’ imprisonment or more cannot 
be regarded ordinarily as an enhancement of sentence 
within the meaning of s. 423 (1) (b), Oriminal Pro- 
cedure Code, and in the case ofa person under 16 
years, the substitution of a sentence of fifteen 
stripes for a sentence of imprisonment for six months 
or more or the substitution of a sentence of ten 
stripes for a sentence of imprisonment for three 
months or more would not ordinarily be an enhance- 
ment of the sentence. R Emperor v. Curr Pon, 7 R. 
319; A. L R. 1929 Rang. 177; 30 Cr. L. J. 986; Ind. 


Rul. (1929) Rang. 289 209 
——— $, 403. See ORIMINAL PROCEDURE Cons, 
1898, 5 235 575 


Ss. 403—Qausing hurt with weapon— 


Acquittal for hurt, whether bars prosecution under 
-64 


Arms Act: See ARMS Act, 1878, s. 19 (e) 


- 3. 417—Acquittal with unanimous approval 

of assessors—Appeal by Government—Hvuidence of 

guilt overwhelming and judgment  perverse— 

Interference. . 

The High Court will not interfere with the find- 
ings of the trial Courtin a case tried with the aid 
of ‘assessors where the Judge acquits the accused 
with the unanimous approval of the assessors and 
the questions involved relate purely to the facts of 
the case, unless it comes to the conclusion that the 
decision was one at which no body of sensible men 
could arrive at. The High Court will, however, 
interfere where the evidence of guilt is overwhelm- 
ing and the judgment perverse. Pat EMPEROR v. 
Rau Prasap Nox, A. I, R. 1929 Pat. 508; 30 Or. L. dJ. 
lnd. Rul. (1929) Pat. 629 ; . 901 
S. 423 (1) (b). See CRIMINAL PROCEDURE 
Oops, 1898, s. 395 209 


s. 424—Criminal trial—Accused raising 
special defence—Absence of express finding on 
such plea—Evidence duly  considered—Judgment, 
whether illegal, i 
The mere absence of an express finding on a 

special defence raised by the accused apart from a 

general. finding that the prosecution case is true will 

not render a judgment illegal, where it is clear from 
the judgment that the Magistrate has duly con- 
sidered th evidence adduced by the accused to sup- 

port his special defence. Pat LAKHAN SINGH v. 

Tiupgzror, A. I. R. 1929 Pat, 231; 30 Cr. L. J. 1070; 











” Ind. Rul. (1929)°Pat. 608 560 
| S, 436. *See ORIMINAL Procgpurs Cope, 1898, 
s. 203 376,559 





—- $$. 438, 439. See ORIMINAL PROCEDURE 
Cone, 1898, s. 4 130 

s, 439, See ORIMINAL ProOROURE Copr, 1898; 
8, 203 l : 559 
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—-— S$. 439—Criminal revision —Application 
for revision after expiry of sixty days, competency 
of—Practice of High Court—Delay in moving 
Sessions Judge, effect of. . 

‘It isthe practice of the Patna High’ Court not to 
entertain, save under the most exceptional circum- 
stances, an application for revision of a criminal 
case after the expiry of sixty days from the date of 
the decision or order impugned. 

The period of sixty days is intended to cover the 
proceedings of normal length before the Sessions 
Judge, and ordinarily will not be extended be- 
cause the petitioner negligently or deliberately de- 
layed to move the Sessions Judge till the period 
had nearly expired and when an application is made to 
the Sessions Judge beyond or even within the 
period of sixty days from: the decision impugned, a 
further period of sixty days does not become available 
to theapplicant from the date when ihe Sessions Judge 
refuses to make a reference under s. 438, Criminal 
Procedure Code. ; 
` In all cases the petitioner must come to the High 
Oourt within a reasonable time ofthe order of the 
Sessions Judge and ought to do so expeditiously. 
Pat Kpuu Patra v. Iswar PARIDA, 8 Pat. 468: A. J. R. 
1929 Pat. 401; 30 Cr. Ia J. 1053; Ind. Rul: (1929) Pat. 
577; 11 P. L. T. 18 


$. 439—Order of acquittal—Jurisdiction 
of High Court to interfere in revision. 

The High Court has no jurisdiction to convert an 
order of acquittal into one of conviction on an 
application in revision. 

It is an established practice of the Bombay High . 
Court not to interfere in revision with orders of 
acquittal except where interference is urgently 
demanded in the interests of public justice. 

Quere.—Whether the High Court has jurisdiction 
to interfere in any way with an order of acquittal, 
in revision. B EMPEROR v, RAMESHWAR RAMNATH, 31 
Bom. L. R.529; A. I. R. 1929 Bom. 306; 53 B. 564; 
30 Or. L. J. 1062; Ind. Rul. (1929) Bom. 615 643 
—-— s. 439—Revision—Application to High 

Court without applying to District Magistrate or 

Sessions Judge, competency of —Practice of Allah- 

abad High Court. 

It is a settled practice of the Allahabad High 
Court to refuse to hear an application for revision, 
even after an ex parte admission of the application, 
when the applicant has not first applied to the 
District Magistrate or to the Sessions Judge for 
revision andit is not advisable to depart from it 
though there is no ruleof Statute law on the sub- 
ject. A JADUNANDAN MISRA Vv. SHEOPAHAL, A. I. R. 1929 
All, 272; (1929) A L. J. 514; 30 Or. L, J. 1079; Ind, 
Rul. (1929) All. 1020 | - 444. 
s. 439 (6). See URIMINAL PROORDURE OODE, 











1898, s. 271 (2) Ss 301- 
s. 476. See ORIMINAL PROOEDURE CODE, 
1898, 8. 195 381 


8, 476-B—Complaint fleg by Court suo 
motu—Right of appeal by aggrieved party, 
Per sik har and Bhide, JJ. (Zafar Ali, J. dis- 
genting).— Section 476-B, Criminal Procedure Code, 
gives a right of appeal to a personagainst whom acoms 
plaint has been made by a Court acting. under the 
provisions of s 416 or 476-A of the Code, even when 
the Court has acted suo motu and not on the ap- 
plication of some intérested person. l THIRAJ v. 
Empsror, A. I. R. 1929 Lah, 641; 30 Or. 0, J,-1019; 
Ind. Rul, (1929) Lah, 857 .. ` 265 
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Criminal Procedure. Code—concld. 


———— S. 476-B—Order passed by Appellate Court 

—Second appeal, whether lies. 

No. appeal lies against an order passed by an 
Appellate Court under s. 476-B, Criminal Procedure 
Code. N OHINAI v. MUKUNDRAM, A. I. R. 1929 Nag. 
281; 30 Or L J. 1098; Ind, Rul, (1929) Nag. 335; 25 
N L.R 192 `. < 70 
— 5. 491 (1)—Power of High Court to issue 
habeas corpus in respectof person in custody of 
Native State—Issuing directions to Political Agent, 
legality of. 





The High Court has no power to issue directions ' 


of the nature of a habeas corpus under s. 491(1), Crimi- 
nal Procedure Code, where the person in respect 
of whom this power is invoked isin the 2ustody of a 
Native State over which the High Court does not 
exercise jurisdiction and there is no person within 
British India who may be said to have various 
custody of such person. 

Directions in the nature. of habeas corpus cannot 
be issued to the Political Agent of a Native State 
to produce a person within that State where the 
person concerned isnot in custody under th» direc- 
tion or control of the Political Agent. A Sarva Prasap 
Naitaaniv Emperor, A. T R.1929 All. 347; (1929) A. 
L. J. 520; 30 Or. L. J. 1093; Ind. Rul. (1929) All. 1055 

A 527 

—— S. 511. See PENAL Cops, 1860,8 75. 429 
—~——— 8. 526—Party asking Magistrate to postpone 
case—Magistrate postponing on conditions, legality of.. 

Where on the request of a party who intends to 
apply for transfer the Magistrate feels bound to 
postpone the case, he is not competent to impose any 
conditions but should postpone the case uncondition- 
ally. L DAYA WANTI v. Bira NAND, A. I. R. 1929 Lah. 
702; 30 Or. L. J. 1048; Ind. Rul. (1929) Lah, 871; 30 P. 
L. R. 657 327 

S. 528 (2)—Transfer without notice to 
accused, legality of-—-Practice of Madras High Court. 

Although s. 528 (2). of the Criminal Procedure 
Code does not in terms require that notice shall 
be given to the accused when an application for 
transfer that concerns him is madé, the practice of 
the Madras Courts is to hold that it is advisable 
in the interests“ of justice that an opportunity 
should be given to the accused to show cause why the 
transfer should not be made and an order of trans- 
fer without such notice to the accused is liable to 
‘be set aside by the High Court. M In re KAMATOHI 
Asmat, (1929) M. W. N. 265: A. I. R. 1929 Mad. 511: 
30 Or. L. J. 1043; 30 L. W. 401; Ind, Rul. (1929) Mad. 
929 385 
Criminal trial—Charge of murder—Medical report 

inconsistent with prosecution evidence—Duty of 

prosecution toexamine doctor before Jury. 

In a case of murder or man slaughter where the 
medical report is incofsistent with the prosecution 
evidence it is the duty of the prosecution to call 
the medical officer himself or to give other medical 
evidence in the hearing ot the Jury. The pro- 
gecution has no right to stand merely upon the 
deposition given ‘by the medical officer before the 
committing. Magistrate in its recorded form. © 
DEBENDRA NARAYAN OHAKRAYARTY vV. Emperor, A. J. R, 
1929 Oal. 244; 33 O. W. N. 632; 56 ©. 566: 30 Or, 
L. J. 1031; 50 O. L. J. 1; Ind. Rul, (1929) Cal, 794 378 

Duty of prosecution. See. Oriminan PRO- 

OEDURE Cope, 1898; s 297 > 193 

r——— Sentence—Leaders _ of body of men 


" deliberately defying Jaw—Deterrent sentence, See 
‘88 


; ; PENAL Copr, 1860, s, 379 


` 


INDIAN CASES, 


"fade 


Custom—Abadi~—Ownership in abadi—Rights of 
proprietary body—Non-proprietors, rights of— 
Alienation of site and house by non-proprietors—. 
Proof of custom—Full ownership of site and 
customary rightto sell site, distinction between— 
Succession--Non-proprietors' right to sell sites in 
village Anup, District Gujranwala, 

Non: proprietors of village Anup in the Gujran- 
wala District have by custom a right to alienate the 
sites of thir houses. : = 

Dicta.—Asa general rule the proprietors are owners 
of the abadi deh whether it is or it is not occupied 
by houses built by themselves or by non-proprietors 
settled by them. Persons cther than the proprietary 
body can acquire by purchase or grant from the 
proprietary body ownership of a particular site im 
the abadi deh. Non-proprietary residents in a village 
presumably own the materials of the houses which 
they live in but as a rule have not the right to 
sell the house in which they live as house, nor can 
they sell the site on which the house is built un- 
less they prove a custom to that effect « 

The number of instances of unchallenged aliena- 
tions by mnon-proprietors extending over a long 
period of time would lead to an inferences of the 
knowledge of the proprietors and might also lead 
to the inference that the rights. of the non-pro- 
prietors in that particular village included a right 
to sell the houses or the sites and houses occupied 
by them. 

There isa distinction between a customary right 
to sella site aud full ownership of the site. In the 
one case the succession would be always tothe heir 
of the non-proprietor according to his personal law. 
In the other case the succession is according to the 


‘Customary Law limited to near reversioners of a 


non-proprietor with reversion to the proprietary body. 
L. BALWANT SINGH Vv, Kuan Banapor, 11 Lah. L. J, 
269; Ind. Rul. (1929) Lah. 919; A. I. R 1930 Lah. ae 





Allenation—Gift—Sonless proprietor's power 
to gift ancestral property on account of special 
tie with donee—Kahuts of Jhelum District. 
It is a well-recognised rule of Customary Law 

that even among the“ tribes where the right of a 

sonless proprietor to alienate ancestral immoveable 

property is restricted, alienations in favour of 
relations between whom and the alienor there is 
some special tie, as by their having been brought 
up by him.or by their being associated with him 
or by their assisting him in cultivation or render- 
ing him services in the management of the land 
when he was himself incapable of doing so, are very 
generally recognised, L Hapayat v. Anuar DIN, A. I. 
R. 1929 Lah, 639; Ind. Rul. (1929) Lah. 934 758 


eee Necessity—Marriage of alienor and 
his elder brother. 

Alienation of ancestral properly in order to raise 
money for the marriage of the alienor himself is 
permissible under the Customary Law. But a younger 
brother cannot sell his land in order to finda wife 
for his elder brother. L Farru v. WALI DAD, A. J, 
R. 1929 Lah 585; Ind. Rul. (1929) Lah 916° 724 


maranana maaa Me cegsity—Afortgage by Muhammadan 

Rajput to help his insolvent brother. 

A mortgage by a Muhammadan Rajput of his 
share of joint property to help his brother in 
insolveh+y proceedings cannot. be saide to be for 
necessity, L Kuusi Monammap ò. BUDNA, A, I R. 
1929 Lah, 471; Ind. Rul. (1929) Lah. 889 _ 425 


tanganan Neceseity—Old alienation—Quantum 


~ | 





`. Property acquired by compromise in a 


-. @ 


: ; 
N ? Fe i 

v Vol 119] - 

Cuŝtom—concld. i 


of proof of necessity—Major portion of consideration 


for. necessity—Conversion of sale into mortgage. `- 


* Strict proof of necessity is not necessary where 


_ the alienation is.an old one and the item of considera-.- 
` fiona comparatively small one. e ee 

Where the major part of the sale consideration is - 
for necessity and the transaction is an old one, the. 


E 


sale will not be converted intoa mortgagee L KAHI 
v. Aipavat Kuan, Ind. Rul. (1929) Lah. 924; A. L R. 
1930 Lah. 133. 732 


Ancestral property—Property obtained by .. 


compromise of suit, whether ancestral. 

suit for 
a declaration challenging an alienation is self- 
acquired, L Att Musauaap v. Umar Harar, 11 Lah. 
L.J. 149; A..I R. 1929 Lah. 553; Ind. Rul. (1929) 
Lah. 941 

— Custom tribal and not local—Deeision- 
regarding custom in-one village, whether res judicata 
in suit in another village. 
QOustom in the Panjab 





is primarily tribal and 


- not local and at any rate in the case of villages 


Situated within a few miles of each other the 
decision on a question of custom given in a suit 
about property situate in one village will be res 
ju licata ina suit betwosn the same parties about 


proparty situate in ansighbouring village. L NANHAR ` 


v, HARNAM, A. I. R. 
Lah 9th ` 
31ft—Reverter, doctrine of, when applicabdle.- 

The rule of Oustomary Law asto revertér applies 
only t2 cases of pure gift. L Tatan Ant SHAH v. 


192) Lah. 76); Ind. Rul. (1929) 
768 


. MUHAMMAD Bakusa, A. I. R. 1928 Lah 516; 9 “Lah. 


` 428; Ind. Rul. (1929) Lah. 850. 


258 


Decree on mere possessory right. 7 
. A decreas cannot be given on the ground of 


. possessory title against a true owner unless such a 


title has ripened into 
verss possession extending for more thau 12 years. 
O Kuusawagr RATU, JAGGANNATH Prasapn, 13 R.D, 
+44 Ind. Rul. (1929) Oudh 652; A. I, R.1930 gh 
184 872 


- Dseds—Material alteration—Question of fact—New 


plea in appeal. . i 

Tha question whether -an instrument -has been 
materially altered or not is one of fact and cannot 
ba allowed to be raised for the first time in second- 
appeal. M Venxkareswars Iver v. Rama NATHA. 


_ Daaksurrar, A. I. R. 1929 Mad. 622; Ind. Rul. (1929) . 
Mad. 968 


472 
Dekkhan Agriculturists’ Relief Act (XVII of 
1879), $.22—Bombay Hindu Heirs’ Relief Act 
(VII of 1866), s. 2—Deeree against father —Rent 
accruing from land inherited by agriaulturist son, 
e liable tobe attached for father'sunsecurgu 
gebte. o i : 
Tnough land inherited by an agriculturist son 
from his father, cannot be sold, under s. 
the Dekkhaa Agriculturists’ Relief Act fora debt of 


the fathar Jfit has not basn specifically mortgaged- 


for the debt, the rents arising out of such land can 
be attached and sold in the hands of the son in 
execution of a dacree against the father, B ANANT 


. Govinp Joa v. TUKARAM, KHUSHABA SHINDH, 31 Bom. L, 


R. 442; A. I. R. -1929 Bom. 233; 53 B., 463; Ind 


Rul. 
(1929) Bom 6499 1 


79 


wom —— S, 22—Status of agriculturist acquired after: - 


. passing of deoree, whether can be pleaded in 
ewecution proceedings, 


ae Ow. ee Mea ye <a 
. GENERAL. INDEX: = - 


765. 


complete ownership “by ad- 


“the possession or user-is permissive. 


22 of - 


647 
Dekkhan Agricultu ristsi Rellef Act—coneld. 


„It isopen toa judgment-debtor toclaim ‘in execu- 
tion proceedings the benefit- of s. 22 of the Deccan 
Agriculturists’ Relief Act on‘the plea that since the 
date: of the- decree passed against him he has 


- acquired the status of an agriculturist within the 


meaning ofthe Act. S$ Firmor KODUMAAL JETHANAND 
v. BULOHAND Gurmuxupas, Ind, Rul. (1929) Sind 223: 
A.I. R. 1929 Sind 209 i . 1543 
Diluvion, See Bencar, Tenancy Act, -1885,-8.52 299 


Divorce Act (IV of 1869), s. 2, as amended, by Act 
XXV of 1926—Jurisdiction of divorce Court— 
Domicile in India, necessity of—Condonation of 
adultery, effect of—Subsequent. desertion, whether 

. revives right to obtain divorce. 

Under the Divorce Act, 1869, as amended by. Act 
KKV ot 1926, the District Court has jurisdiction in 
matters of divorce only in cases where the parties 
to the marriage are domiciled in India at the time 
when the petition is presented. 

Qondonation of past matrimonial offences is im- 
pliedly conditioned upon the future, good behaviour 
of. the offending spouse. If after condonation, thé 
offences are repeated, the right to make the condoned 
offences a ground for divorce revives and to constitute 
revival of the condoned offences, the offending spouse 
need not be guilty of offences of the same character ` 
as that condoned; any misconduct is sufficient which 
indicates that the condonation was not accepted in 
pood faith and upon the reasonable conditions im- 
plied. | P Ss i 
_ Subsequent desertion is, therefore, ʻa sufficient 
ground for making a previous act of adultery a 
ground for divorce even though the adultery had 
been temporarily condoned.: R. BLAOKMORE V, BLAOK- 
MORE NORA, 7 R. 313: A, I. R. 1929 Rang. 216; Ind. 
Rul. (1929) Rang. 300 220 
Easement. See LIMITATION Act, 1908, s. 26 293 

~ Landlord and tenant—Acquisition of 

‘easement by tenant in proprietor's land.’ ` a 
A tenant of a-proprietor’s land cannot acquire 

an easement over other land belonging tothe pro- 

prietor, the presumption in such cases being. that 

L PURAN v, 

R. 1930 

418 
See, CIVIL PROCEDURE CODE, 

di . 782 





GuuNe@ar, Ind. Rul (1929) Lah. 8682; A. I. 
Lah. 119 >: s : Sa 
— of light and air. 
1908, s. 109 


Easements Act (V of 1882), S 18+Customary 
easement, whether can be in favour of an individual. 
There cannot bea customary easement in favour of 

an individual only. It can only be in favour of a 

class or community. N RAGHOBA V. ANANDARAI, Ind. 

Rul, (1929) Nag. 327; A. I. R. 1930 Nag. 40 95 

Electment sult—Burden ef proof. 
In a suit for recovery of property the plaintiff 

has to’ succeed on thé ‘strength of his own title and 

not on. the weakness of the defendant's title. O NISAR 

Aut Kuan v. MUHAMMAD ALI Kaan, 6 O. W.N. 549; 

Ind. Rul. (1929) Oudh 497; A..I. R. 1929 re Ae 

Failure to prove title—Mere proof of prior 
possession—Defendant unable ‘to prove better title— 
Decree in ejectment. . |, ; 

“The plaintif in an ejectment suit can only 
succeed by the strength of his own title. But 
possession is prima facie proof. of title, and pre- 
vious possession is-a good foundation for a suit in 
ejectment, although the plaintiff who instituted the 








uit. may not beable. to establish any fitlein bima 


~ 


“WaASUDEY 
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Ejectment sult—coneld. 


self provided that the ‘defendant does not establish ` 


a better title to the disputed property, Pat RANJIT 
SINGA V. JHORI Sivau, A. I. R: 1929 Pat. 601; 8 Pat. 
391; Ind. Rul. (1929) Pat. 634; 11 P. L. T. 34 906 
—— Proof of title. 

A suit for possession may be based on a specific 
-tenancy pleaded in the plaint or on the more ‘general 
“ground ofownership. Inthe former case the trial 
is confmed to the sale question, is the defendant 
the plaintiff's tenant or not. Inthe latter case whe- 
ther thé parti¢ular tenancy set up is proved or not 
‘the plaintiff meg obtain a decree in ejectment on 
-Drovingtitlo. M RAMALINGA MUDALI v RAMASWANMI 
iver, (1929) M. W. N. 239; 29 L. W.760; A. I. R. 


-1929 Mad. 529; Ind, Rul. (1929) Mad. 977 577 
Election. 

See HINDU Law 156 

See MADRAS DISTRICT MUNTOIPATITINS Act, 1920, s; 

- 303 (2) (b) 145 

See TERNA ELECTION 682 
disputes. See MADRAS Disrricr MUNICIPALI- 

rigs AcT, 1920, ss 49; 50, öl, - 597 
_Estoppel. | 
See AGRA PRE-EMPTION ACT, Ng s. 8, sub-cl, (a), ° 

55, 14, 19 

_ See Cavin PROCEDURE CODE, ¥908, ©. XXI, r. 92 | 

852 

See HINDU Law’ 152, 156: 

See Lower Bukma Town AND VILLAGE Lanps AOT, 

- “1898; ss. 29, 34 217 


See TRANSFER OF Property Act, 1882, ss, 3, 54, 58 Be 





against Statute. See STAMP Acr, 1859, s. 56 


; 472 
‘owen and acquiescence. See Ovr Laws Act, 1876, 
ss. 7,10,12 °° - 627 
+= Detriment 
necessity of. 
Before an estoppel can take place it is E 
“for. the party. invoking it to establish that he had 
been led to do' something detrimental to ‘his own 
interests by the acts of the other party. O Nisar 
ALU Kaan v. MUHAMMAD ALI Kuan, 6 O. W.N. 549; 
dnd, Rul. (1929) Oudh 497; A. I.R. 1929 Oudh 404 


‘to pariy invoking - - estoppel, 





righi to create charge. See Crvin -PROCEDURE CODE, 
1908, O. XXXIV, z.5 1 
Silence whether operates as estoppel: “See 
Rent SALE 882 
Evidence—Acknowledgment—Promice to pay—Ad- 
missibility in evidence, 
An unconditional acknowledgment implies a pro- 


' mise to pay and such an acknowledgment if un- 


stamped can be’admitted into evidence on payment 
of reqisite penalty. L Firm Ram Ditra Mat-Ram 
DHAN v. Kersar Das, A. I R.1930 Lah. 177; Ind. Rul. 
Aen Lah. 281 - 417 
Botkhat entry—Pr esumptive evidence of title 
. and possession, 
An entry ina botkhat is presumptive evidence of 
. title and possession in favour of the person whose 
name appearsin it B Anant DaTTATRAYA v. oo 
ae 66 
Contradiction of witness by former state- 
ment, mode of. 
In order to contradict a wines by a writing or 
a former statement it is essential that that writing 
a statement should be put to- him. L MAKHAN 
BINAE v, EMPEROR, 30° Or. L, Je 1052; Ind, - Rul. (1929) 
“kab, 877 ‘ 333 








VE ENDEAN: GASEB. 


of party creating charge from ‘denying his . 


(1928 
: ps 
Evidence—coneld. = 


——~— Irrelevant evidence placed on record— 
Failure to object—Rejection by Appellate Court. 
An erroneous omission to object to` evidence 

which could in no case be placed on the record can- 

not prevent the Appellate Court from rejecting it. 

The case of bringing inadmissible evidence on the 

record is quite different from that in which aa 

vant evigence has been broughton the record ‘i 

wrong manner. A defect of the latter kind 

be removed if the objection is taken at the ‘ane 

when the evidence is tendered, but the failure to 

object to the reception of evidence which is 
irrelevant cannot make it relevant. L LAOHHU v. MELA 

Ram, A. I. R.1929 Lah. 583; Ind. Rul. (1929) Lah. 926 


734 
Newspaper extracts, admissibility of. 
An extract from a newspaper, standing by itself 


. is inadmissible in evidence to prove the facts — 


recited therein, and even if it is admissible it is 
not evidence ‘of a saree veined nature as to the 
correctness of its contents. Nisan ALI Kuan‘. 
MUHAMMAD ALI Kuan, 6 O., W. Ne 549; Ind. Rul (1929) 


“Oudh 497; A. LR. 1929 Oudh 494 | 337 


of dedication. See MUBHAMAADAN oe 

—— of partisan witnesses. l 
Where the witnesses adduced in a case are 
partisans there is always a tendency to strain a point 
in favour of the party to whom they are attached 
and the best method of arriving at a correct con- 


116 


' clusion in such a cage is to look at the inherent 


probabilities of the case, O Nisan ALI Kuan v. 
MUHAMMAD ALI KHAN, 6 O. W: N 549; Ihd, Rul. ce 
Oudh 497; A. I. R,1929'Oudh 494 337 


Evidence Act (| of 1872), s. SA Gonlen. 
Conflict regarding manner of making it—Benefit of 
doubt—Retracied confession as basis for conviction. 
When the case against an accused person rests 

entirely on his own confession and there is conflict 
as to the manner in which the confession was ob~ 
tained by the prosecuting agency from the accused, 
the latter is justifed in asking the Court to. give 
him the benefit of doubt. 

Per Agha Haidar, J.—A confession made soliti < 
tarily and:.without any kind of pressure having been 
brought to, bear on the accused is sufficient’ to 
sustain a conviction even if itis retracted by the 
accused subsequently. L. RAHMAN v, Empzror, 40 
Or. L.J. 1080; Ind. Rul (1929) Lah. 884; A. L R. 
1930 Lah. 88 420 


. = S. 30—Confession of co-accused—Nature of 


corroboration required to sustain conviction—Cir~ 

cumstantial evidence, sufficiency of. _, 

The question of what corroborative evidence is 
sufficient, with the confession of one co-accused 
implicating himself and another, to support a con- 
viction must depend on the circumstances of each 
particular case. 

It cannot be laid down. as a ruleof law thatan 
accused person ought not to be convicted “on the 
ground of such confession corroborated by circum- 
stantial evidence unless the circumsfances con- 
stituting corroboration would,if believed .to exist, 
themselves support a conviction. M UGGAPPA PUJARI 
v. emperor, (1929) M. W. N. 272; A, 4. R. 1929 Mad.. 
498: 30 L. W. 403; 30 Cr. L, J. 1071 Ind, Rul. (1929) ` 
Mad. 970 474 


~~~ 8. 50-Legal marriage impossible. under 


~ -‘law—Presumption of marriage from cohabitation, 
` whether can arise. 


' Presumption of marriage between a man and a 


-Jnd. Rul. (192) Rang. 306 


“Vol, 119) 
Ewdence Act—contd, 


woman living together as such cannot be drawn if 
the union is between a man and a woman who 
cannot prima facie contract a valid marriage N 
Guras OHAND v. BHANJA Lau, Ind. Rul. (1929) Nag. 
330; A. I. R. 1929 Nag 343 - 698 
ss, 80,167-—Copy of deposition, admissibil- 
- ity of —Inadmissible evidence, effect of. 

Having regard to the provisions of s. 60 of the 
Fgidence Act, a document which purports to bea 
record or memorandum of the evidence of a witness 





_may be admitted in evidence without formal proof, 


G Papam Prasap v. EMPEROR, 50 C. L. J. 106;33 0. W. 
N. 1121; A, I. R. 1829 Cal. 617; 30 Or. L. J. 993; Ind. 
Rul, (1928) Oal. 753 193 
~ &. 91 ~ Suit on unstamped promissory note— 

Evidence to piove loan independently of note, 

admissibility of—Decree on loan, legality of— 
_, Amendment of plaint, whether necessary. 

In asuit for recovery of money it was alleged in 
the plaint that the defendant had borrowed a certain 
sum of money from the plaintiff and that the loan 
was evidenced by. a promissory note executed on 
the same date. The pro-note was impounded as 
it was not duly stamped and the plaintiff was 
allowed to amend the plaint so as to base it 
clearly on the loan and a decree was given to the 
plaintiff onthe basis of the contract of loan. On 
revision : : 

Held, (1) that the Judge was right in 
allowing the amendment and giving the plaintiff an 
opportunity to prove the debt independently of the 
loan, and thateven ifthe amendment.had not been 
mada, the plaintiff would have been entitled to 
prove the loan independently of the promissory note ; 

(2) that section 91 of the Evidence Act did not pre- 
vent the plaintiff from proving the loan, and there 
was nuthing illegal in the decree passed by the 
lower Court. O NANKHU SINGH v Grrsa Bux SINGH, 
60 W. N. 619; A. L R. 1923 Oudh 399: Ind. Rul. 





(1929) Oudh 5:5 865 
ss. 91, 92—Written agreement to pay 
compound interest—Evidence of oral agreement 


that only simple interest: should be 

sibility of. 

Where a document contains a stipulation for pay- 
m3at of compound interest, oral evidence to prove 
thit the contract between the parties was that only 
simple interest should be paid, is not admissible in 
avidance. A BIHARI Gan». ABDUL Aziz, (1929) A. L. 
J. 866; Ind kul (1929) All. 940 92 
———— 5, 92—Contract in writing—Oral evidence 

to show real nature of consideration, admissibility 

of—Laase deed—lvidence to prove that rent fixed 
represents in part past debt due to landlord, whether 
admissible, 

Section 92 of the Evidence Act does not prevent 
a party to 8 contract from showing by oral evi- 
donce that the consideration is different from that 
described in the contract. Whatis not allowed by 
the section is to contradict the terms of the docu- 
ment. 

It is ®pen to a party to a lease deed to prove 
that part of the rent fixed in the deed re- 
presented a past debt due tothe landlord and nota 
future liability arising under the deed. R ABDULLAKIN 
v Mauna Me Den, 7 R 2)2; A, L R, 1929 Rang. 240: 

738 


paid, admis- 





S. 92 (b). See [NTERPRETATION OF DEEDS 


03 
: S. 92 (4)—Mortgage—Oral agreement to 
take conveyance of property in full satisfaction— 





GENERAL INDEX! 


949 
Evidence Act-—coneld, 


Modification of contract—Admissibility of agree. 

ment. 

Ina suis upon a mortgage the mortgagor pleaded 
that the plaintiff had orally agreed in full satisfac- 
tion of the mortgage to take a conveyance of some 
shops and a certain amount in cash :, 

Held, that the oral-.agreement amounted .to 9 
modification of the original contract and was in- 
admissible under s 92, cl. (4) of the Evidence Act. A 
MOHAMMAD Niaz AHMAD Kuan v. NANNHE Lat, (1929) 
A. L. J. 924; A. I. R. 1929 All. 615; Ind Rul (1929) 
All, 955 107 
———- § 123—Privilege, plea of, for production 

of public document—Court, right of, to inspect. 

Where objection is taken to the production of ‘a 
document under 6.123 of the Evidence. Act, the 
public officer concerned and not the Judge has to 
decide whether the evidence offered shall be given 
or withheld. If objection is taken by the proper 
person, the Court cannot go behind it and order 
open production of the document for inspection by 
the Court. M SECRETARY or STATE ror INDIA p 
SAMINATHA Napar, Ind. Rul (1929) Mad, 1022; A. I. R. 


1930 Mad. 342 ; ann : 718 
‘Execution application dismissed in default— 
Restoration. See CIVIL Procepurs Copr, 1508, 5 151 
494 





Decree unrealised for 10 years—Mortgage 
of judgment-debtor's land by Court, legality of. 
Where for a number of years nothing has been realis- 

ed inexecution ofa decree against an agriculturist, 

the Court would be justified in ordering that a 

mortgage of the judgment-debtor’s land should be 

effected forthe decretal amount. L NASAR DIN v 

Bora Mau, Ind. Rul. (1929) Lah. 8:9; A. I. R. 1930 

Lah. 77 < 231 


Execution of decree—Suit for declaration that 
decree is time barred, competency of. See Civin 
Procepure Cone, 1908, s. 47 l 510 

Surety—Diséharge of bail bond—Order 

refusing to discharge surety—Second appeal, 

There ig no provision in the Code of Civil Pro- 

ing anexecuting Ovurt todischarge 





cedure empowering 
a surety of his bail bond. | ; 

An order refusing to discharge a gurety of his 
bail bond is notopen to sacond appeal. L Arura 


y Havetr Ram, 30 P L R. 130; 11 Lab. L. J. 14: A. 


I. R. 1929 Lah. 435; Ind, Rul (1923) Lah £83 
Ex parte decree—Appeal, | 
An appeal can be preferred on a point of law 
against an ex parte decree. A SANT Lan v. RAJ NARAIN, 
Ind. Rul. (1929) All. 96f; A. 1. R. 1929 All £58 


419 


4 

orles Act (XII of 1911), S. 2--Railway work- 
aan “whether factories, See WORKMEN'S CoM- 
PENSATION Act, 1923,8. 2 722 
Firm, adjudication of, as insolvent. See Provinoran 
Insonvency Act, 1920,8 79 (2) (0) 735 
Foreign Court. See CiviIL Procepure Cope, 1903, 


g 13 482 
Fraud. See Crvin Pecospure OODE, 1908, s. 115 371 


Clauses Act (X of 1897), cl. 25. See 
siete or Property Act, 1882, ss. 3, 54, 58 A 4 
Grove—Portion of grove losing character. of grove— 

Landlord's right to assess rent, ae 

Rent may be assessed even on & portion of a 
grove when that portion loses the character of a 
provo., A MURLI DHAR.. 1 SURJA, A. I, R’. 1929 All, 
639; Ind. Rul. (1929) All. 1008; 13 R, D. 723 256 


` ‘inaction of the plaintiff after his adoption in 1910 .. 


we 


‘ of him under ss. 24and 25 ofthe Act, 
“ Rul, (1929) Luh. 887 


980 | 
Guardians and Wards Act (VII of 1890),'ss. 


: production of minor in Court during and after 
guardianship proceedings. : 
Ths provisions ‘of s 12,” Guardians and Wards 

Act, authorising the Court to order the production 

of a minor by the person having custody of him 


apply only during the pendency "of “guardianship © 


proceedings. Where guardianship proceedings have 
terminated by’ appointment of a guardian, the 
Court can, however, order the production | in 
Court of the minor by the person. having’ custody 
L Inpar 
SINGH v. Kartar Kavur, A, I. R. 1929 meri E 

23 


| Hindu Law—Adoptlon—<Adoption ‘of married 


" man — Inheritance — Sapinda relationship— 
Caleulation of 14 degrees; whether from common 
' ‘aneestor or. propositus. 
Under the Hindu Law adoption of a married 


.man isinvalid amongst Brahmins and mere lapse 


of time cannot cure the illegality of it. 
In calculating sapinda relationship the 14th degree 


ought to be’counted from the common ancestor and 


mot from the propositus. A Puut OHAND v. GOBARDHAN 
Das, A, I. R. 1929 All. 739; (1929) A. L. J. 970; Ind. 
Rul. (1929) All. 1095 855 


mama Consent of sapindas—Death’ of 

, consenting sapinda before adoption, effect of— 

‘ Adoption by mother with . deceased son's ' consent,. 
“validity of. > 

The -assent of a son to an adoption by the 

‘mother is sufficient assent under the Hindu Law in- 

‘validate the adoption, where thereis no change of 


‘circumstances and there are no other grounds or ` 
.. ‘the next presumptive 
“adoption when actually made. 


reversioner to object to 
M KALAGA ANNAPUR- 
NAMMA vV.KALAGA APPAYYA Sastry, A, I. R. 1929 Mad. 
577; 29 L. W. 858; 56 M. L. J. 760; 52 M. 620; Ind; Rul. 
(1929) Mad. 933 389 
—— Unchaste widow's power to adopt. , 

A Sudra widow, though unchaste, can make a valid 
adoption, but a widow who has remarried, cannot 





make an adoption toher former husband. B GANGA- ` 


” DHAR TUKARAM AKUL v. RACHAPPA NAGAPPA KINAGE, 31 


Bom. L. R. 453; A. .I, R. 1929 Bom. 246; Ind Rul. 
182- 


Rul. (1929) Bom. 502 


——— Allenation by widow—Alienee's right to 
value of improvements—Transfer. of Property Act 
(IV of 1882), s.81—General principles of equity. 

_ The Court has power to award compensation for 

value of improvements on equitable grounds apart 

from the provisions of s. 51 of the Transfer of Pro- 

“perty Act. KN | 


In awarding compensation for improvements the 


. Court has to consider how far the property has been 


` improvements to the property in 1918. The original: 
-purchaser died. and the adopted son sued in 1922 ` 


A 


improved inmarket value ‘and not the amount 
expended in making the improvements, 

A Hindu widow alienated ‘certain property inherited 
-by her from: her husband in 1906. She adopted a 
‘son in 1914. The alienee effected certain costly 


for setting aside the alienation: - 
Held, that, on the facts of the case, especially the 


notwithstanding that he was a man of adult age, the 


alienee must be held to have believed bona fide that. ` 
ne hadan absolute title when he made the improve- 


‘ments and was entitled to compensation for im- 
„provements uncer s. Jl of the Transfer of Property 


INDIAN ‘CASES, ` 


S 


L R.453; A. L R. 


‘sent from questioning the alienation. 


> [1929 - 


“Hindu Law—contd. a Sn ag Ger 
12, 24, 25, application of—Courts power to order ` : 


Act and on general principles of equity. B GANGADHAR 
TUKARAM AKUL v. RACHAPPA NAGAPPA Kinaaez, 31 Bam. 

1929 “Bom; 246; Ind. Rul. (1929) 
Bom. 502 182 


` reversioner, effect of-—-Bombay School. of Hindu 
Law-—-Consent by next female reversioner, whether 
binds male reversioners. < . 

- The mefe consent of the next reversioner to an 

alienation bya Hindu widow does not validate the 


Allénation by widow--Consent by nest 


alienation. It merely raises a presumption” of the - 


existence of legal necessity and throws the burden 
of proving the contrary on the actual reversioner 
who questions the alienation after the death of the 


himself is the actual reversioner claiming the 
alienated estate he will be precluded - by his con- 


Under the Bombay School of Hindu Law, when 
the next reversioner is a female even though entitled 


to ‘absolute estate upon succession, the consent of ° 


the immediate male reversioner is necessary in 
order toestop him from challenging the alienation. 
N Krsan v. NAMDEO, A. L'R. 1929 Nag. 277; Ind. Rul. 
(1929) Nag. 308 676 


a —Consent of remote reversioner, effect 
of ~ Recitals in deed, value of. < 
The consent of a remote reversioner to an aliena- 

tion by.a Hindu widow does not raise any pre» 





- sumption of necessity. 
A recitalin a deed of recent date executed by a- 


Hindu widow is noevidence of the fact recited 


‘A Gaye SINGH v. Ucsanra, A. I. R. 1929 All 223; 18 


R. D. 405; 
1012 


All. 
514 


~ Necessity only for less than one- 
third of consideration—Alienation, whether binding. 
Whers for an alienation bya. Hindu widow, there 
was necessity only to the extent of Rs. 1&0 out of the 
total consideration of Rs. 595 and there was no evi- 


(1929) A. L. J. 309; Ind. Rul. (1929) 





dence to show that there was a necessity for alienating ` 


land worth Rs 595 in order to-discharge a debt of 


' Rs. 180: 


Held, that the sale was not 
sioner and must be set aside . 

Dictum.—Where the valid consideration is leas 
than half, the whole alienation is generally held 
to be bad, whereas, ifit is more than half it has 
been held to be good; but because this arithmetical 
calculation has sometimes been adopted, it cannot 
be inferred that the real question at issue nust 
have been lost sight of, namely,’ whether the sale 
was dueto a necessity pressing upon the estate and 


binding on the rever- 


necessitating the alienation ofa portion of it. The. 


amount of consideration that is binding upon the 
estate is certainly one of the items to be con- 
sidered. M KAKARI KRISHNAYYA v. KODALI Korayya, 
A. I. R. 1929 Mad. 449; Ind. Rul. (1929) Mad. Wah 


— Debts— Surety debts of father—Son's 
liability—Surety “debt in respect of loùns to be 
advanced to debtor, whether binding on son~— 
Father's power to alienate for sureiy debts— 
Antecedent debt, what  constitufes—Suretyship, 
consideration for.. . 
C executed a mortgage-deed to the plaintiffs for 

Rs. 10,600 as security for payment of mone? borrowed 


“from the plaintiffs. C and his brother B subsequently 
-jointly borrowed Rs. 2,800 from the plaintiffs on 


-hundis. `C and B, acting for- themselves- and’ ag 


transferring widow. If the ‘consenting reversioner - 


Yol.'1 t8) 


Hindu Law—sontd, 


guardians of their minor sons, then. executed a 
_ mortgage for Rs. 20,000 to the plaintiffs, the con- 
»Sideration -being the ‘previous mortgage by'O for 


Rs. 10,000, the joint hundis: for Rs. . 2,800, and a. ` 


` further advanes of Rs. 7,200 out of which Rs. 5,400 
were left with the plaintifis. The.terms of the deed 
indicated that B's liability, at least for the bulk 
was only that of a surety for-C. 
Peaintifis to enforce the mortgage: os 
. . Held, (1) that there was sufficient consideration 
` - for the undertaking by B to stand asa surety and B 
was liable as a surety; 


(2) that the undertaking by B was binding on ` 


B's sons- even in respect of amounts which had been 
subsequently advanced to C.; l 
(3) that the charge created by B waas'valid only 
to the extent of Rs. 2,800; | l 
(4) that as regards the balance of Rs. 10,000 and 
-the further advance of Rs. 1,800, B's liability as 
surety did not entitle him to alienate the family 
property. . l 
The rule of Hindu Law that a son is bound ‘by a 


liability incurred by the father as a surety for a 


debt’ due by a third person is not confined to existing 
~ debts but extends also to debts promised to be 
` gdvanced subséquently A CHAKHAN ! AL v. KANHATYA 
Lat, A. L R..1929 All. 72; (1929) A. L. J. 199; Ind. Rul. 
(1929) All. 931. ` 





. . Religious institution—Gift by mahant of property 
attached to such institution to chela, validity of. 


It ig not essential ‘under Hindu Law that posses- 


sion of property which is gifted should be actually 
transferred from the donor to, the donee especially 
whin the latter isa minor. and is living with the 


former. But before such a gift can. be upheld it . 


must be established that there was a real and bona 
file intention to pass title and that from the date 


of the transfer the donor was holding the property . 


in trust for the donee.’ 
. The mahant 


to such institution without abdicating his office and 
g thing the latter installed in his place. L SARWAN 
Dasv Mansa Ram, Ind. Rul. (1929) Lah. 863; 11 lah. 
L. J. 497: A. I. R. 1930 Lah, 145- | ; 271 
Joint famlily—Addition to ancestral house 
~-Presumption—Nucleus of joint family, pre- 
sumption .- as to~Money borrowed for speculative 
pirchase—N eceasity. : 





Wherea Hindu father and son live together and’ 
have an ancestral ` house, any addition made to ° 


that house is to ba presumed to have been built out 
of the nucleus of the joint family property. But 
this presumption can arise only when it is shown 
that the joint family had such a nucleus. 
Borrowing money for a random act’ of a specula- 
tive purchase in the commodity market by a person 
whose occupation was not, and never had been 
trading, cannot possibly be treated as a legitimate 
act of borrowing for business purposes. L THANESHAR 
PARSHAD v. Ram, Cuanbd,-11 Lah. L J. 85; A. IR. 
1924 Lah. 468; Ind, Rul, (1929) Lah. 847 -239 





entire family estate to be proceeded against in 
execution—Debts incurred in speculation, whether 
immoral. - 


| Wheræa decree 15 passed upon a debt incurred 


by: a Hindu father, the whole of the family estate 


is Open to be taken -in execution proceedings upon 


GENERAL INDÉX. 


In a suit by the . 


P “86 
— Gift--Delivery ‘of possession, necessity of—. 


nt of a religious institution cannot 
transfer to his chela immoveable property attached ` 


Decree against father ~Liability of | 


mah 


Hindu, Law—contd. nn Bak NE 


“that decree, unless the debt has been incurred for 


an immoral purpose, -~  - 
Speculation is not. usually repugnant and a debt 
incurred in speculation is not immoral, unless it ig. 


tainted with fraud. O Cuorrao SINGH v. Hasan BAQAR, 


60. W. N. 622; A. T, R, 1929 Oudh 458; Ind, Rul 


(1929) O0udh 538 


4 


458 
Joint family— Manager's power to start 


new business—Consent of all adult members, effect of 
 —Minor, members, .lidbility of—Debts of father- 

Son's liability —Proof of immorality—Recitals in 

deed, evidentiary value of, . 

The karta of a joint Hindu family has no power to 





‘bind the miñór members of the family by starting 


a new business, and on point of principle it makes 
no... difference whether the transaction in 
connection with such a business is entered into 
by the karta alone or by all the adult members of 
the family so far as the power to bind the interesta 


of the minor members is concerned. ih are 
Chatterji, J.—The question whether it is in the 


‘power of the karta of a family to bind other mem- 


bers by entering into a` transaction must be ‘deter- 
mined by reference to the nature of the transaction, 

Recitals in mortgages or deeds of sale with regard 
to the existence of legal necessity for an alienation, 


-are not of themselves evidence of such necessity 
- without substantiation by evidence aliunde. 


A mortgage executed by a Hindu father cannot 
be avoided by the son on the ground of- immorality 
unless there is definite evidence to connect the debt 
with the immorality. Pat Biswanatnh SINGH v, 
KAYASTHA TRADING AND BANKING Corporation: LTD., 
8 Pat. 450; 10 P. L 17.379; A. I. R. 19.9. Rat. 422: Tnd. 
Rul. (1929) Pat 581 405 
——~ Partition—Some properties left 

undivided—Members, whether joint tenants or 

tenanls-in-common—Suit to divide some of such 
items——Omission ‘to. plead that ali such itema 
should be divided—-Subsequent suit by defendant for 
partition of remaining items—Res judicata—Crvril 

Procedure Code (Act V. of 1908), s. 11, Lap, 1V— 

‘Night and ought. < l 

Where the members of a joint Hindu -family 
agree to sever and divide their properties, the joint 
family ceases toexist and in respect of those pro- 
perties which are left undivided at the time of 
partition they are tenants-in-common and not joint 
tenants. k l ; 

Although in the case of a-joint family a person 
suing for partition must sue for partition ‘of all 
the joint property, there is no law by -whicha ten- 





ant-in-common seeking to recover possession cf 


property left undivided and in possession of other 
tenants-in common is bound to include all these pro- 
perties in one suit. l = 
Failure of a tenant-in-common to plead that all 
the undivided properties should be divided, in a 
suit brought by another tenant-in-common to re- 
cover his share in one ofthe joint items; does not, 
therefore, operate asa bar to the institution of a 
suit by the former for partition of the remaining 
items. B MALHARI VaMAN KRAMAvaNr v VIF AYAK 
RAWI KRAMAYANT, 31 Bom” Te J. 640; A I.R. 1929 
Bom. 323: Ind. Rul. (1929) Bom. 555 7793 


—_ Permanent lease -by manager, 

validity of~Cancellation by junicr members — 
Compensation to lessee. See AGRA TENANCY: Act, 
1:01, 8. 273. Po oy 436 


Presumption of jointness—Partition, 
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. what constitutes —Inheritanes —. Daughter-in-law's: 

saha kemala “alone, whether can constitute joint. 

. family. ` 

‘Phougli under the Hindu -Law. “persons closely: 
related’ are, unless ‘shown .to the’ contrary, pre- 
sumed _ to ‘be joint, the presumption necessarily 
varies in- every case and becomes -weaker and, 
weaker, . the farther we go from: the founder. of the. 
family. 
i Under the Hindu Law in order to constitute, . 
separation it is not necessary that there should be. 


any partition of the family ‘by metes and bounds; 


a division of interests is enough. | 

Under the Hindu Law prevailing in Oudh ` the. 
daughter-in-law i is no heir either to her father-in-law 
or mother-in-law. — 

Under the Hindu Law there can be no joint 
family consisting of females alone, and a mother- 
inlaw and daughter-in-law cannot, therefore, con- 
stitute a joint family. O KHUSBWAQT RAI V. JAGAN- ' 
NATH Prasap, 13 R. D. 280; Ind. Rul. (1929) Oudh 552; 
A. I. R. 1920 Oudh 184 872 


: Joint family—Son's liability for father's. 
, debts—Partition, effect of, on previous debts of father - 
-Decree against father after partition, effect of.. . 
“Under the Hindu Law joint family property which 
has come into the hands of the son by partition is liable 
‘in éxecution to satisfy a personal debt incurred by the 
father before partition although a decree is obtained. 
“ against the father alone after partition. O Racuv- 
NANDAN Parsua v Morr Ram, 6 O. W. N. 689; A. L R. 
1929 Oudh 406; Ind. Rul. (1929) Oudh 529 . 449 
> Suit for partition by representative : 


of one branch against representatives of two other — 


_branches—Compromise decree—Division 

between members inter se, 

In asuit for partition brought by a person against 

his undivided brother and the plaintiff's son who 
had been adopted by another deceased brother, a 
compromise decree provided that the plaintiff and 
his son were to take one-half each in certain properties 
and the other brother was to take certain other 
properties. There was also aclause which provided 
` that.all the disputes between the parties had been 
settled and that in future there was no claim NGANAN 
' ons another. The adopted son died : 

Held, that there was a division: of status inter se 
between all three persons, and the adopted son 8 widow 
was entitled to succeed to his share. M EOUNDIRA- 
RAJA ATYANGAR V. RuKMANI AMMAL, A. I, R. 1929 Mad. 
“500; Ind. Rul. (1929) Mad. 899 - - 147 


= Malntenance—Widowed daughter-in-law’ 8 
right to maintenance—Father-in-law disposing of 
his’ properties by gift—Donee, whether liable to. 
maintain daughter-in-law. 

. Under the Hindu Law the morel obligation of ' 
a father-in-law to maintain a’ widowed: daughter-in- 
law’ becomes a legal obligation in the hands of his 
surviving sons’ who inherit his property; arid for 
the purposes of this rule no distinction cam be 
drawn between ‘property which is inherited from the 
father-in-law and property which is gifted by him. A 
JeoT Ram OHAUDHARI v. LAUJI, A. I. R. 1929 All. 751; 
Ind. Rul. (£929) All. 1005 253 
———— Marriage. between Sudraand woman’ of 

_ higher caste, invalidity of. 

A marriage between a Sudra and a woman of 
\ higher’ caste is’ not valid under Hindu Law. N.: 

GULABCHAND V BHAvJALAL, Ind. Rul. aie Nag. 330; 
A. RE R 1929 Nag. 343 6 


of status: 


Mm TH INDIAN CASES: 


~= 
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Minor—Debts by 


to bind minor's ‘estate, w 
estate. 





ju uardian not purporting” 
e 


‘oo 
Neither the minor nor his estate is liable for debts a 
borrowed by a guardian which do not purport to`, 


bind his estate. N HAZARIMAL Vv, GOVINDA, Jnd, Be 
(1929) Nag. 315 83 


Religious . KN NE. for’. . 


adjustm@nt of right to worship family idol—Idel 
and female members not necessary parties—Declara- 
tion, form of, 

The family idol and the female members of the: 


ther binding on minor's. . 


family are not necessary parties to a suit . between | 


the members ofa joint Hindu family for adjust- 
ment of their rights in relation to the worship of 
the family deity and possession ofthe idol during 
the performance of such worship. 

The right of worship is a valuable right and a 
suit for an injunction restraining the defendaut 
from interfering with the exerciee of that right by 
the plaintiffs is maintainable. But a suit. for 
declaration of right to a particular share in a deity i ig 
not maintainable. © UPENDRA Natu Guose v. BAIKUNTHA 
Nats Guosz, A. I. R. 1929 Cal. 237; 33. CO. W: N. “96; 
‘Ind. Rul. (1929) Cal. 601 "got. 
———— Son's liability. See Gonrracr Act, -1872, 

8.25 (3) -109 


— Widow—Adverse possession — as. widow~= 


Property acquired, whether stridhan or goes:to rever- S 


stoners. 


H a Hindu widow who i is in possession of property : 
‘adversely. to another is in possession as a widow, she 


does not acquire the property as her stridhana - but 
must make it good to her husband’s estate. B 
ANANT DATTATRAYA v. MAHADEY Wasupgo,. 31 Bom. L., 


562 


— 


786. 

Alienation — Necessity — Aliention 

for raising money -for future 
validity of. 

16 is a well recognised principle of Hindu Law 
that a permanent alienation of immoveable property 
by a widow can be justified only on the ground of 
necessity and though necessity does not mean 
actual compulsion, it implies the kind of pressure 
which the law recognises as serious and sufficient. 

‘A widow is justified, in making an alienation of 
the immoveable property of her husband for her 
own maintenance, but she is not ‘at liberty to 
anticipate wants by raising money in order to meet: 





-the expertise of ‘herfuture maintenance. L BRLI. RAM 
y. Daya Ram, A, I.R. 1929 Lah. 678; Ind. Rul. ao 
417 - 


Lah 881 


—_—— Alienation—-Subsequent alienation 
of same property by adopted son—Subsequent 
alienee’s. right to sue prior alienee for possession 
—Alience's right to value of improvements—~. 
Ordinary repdirs, whether improvements, 

Where a Hindu widow alienates property inherit- 
ed by her from her husband and 4 son subsequent- 
ly adopted by her assigns the property tõa third 
person: treating the widow's alienation as void, the 
assignee of the adoptedson has the right to bring 
any necessary suit. for possession against the widow's 
alieniee. 

In a suit for. setting aside an alienation made by 
a Hindu widow, the alienee is not entilled to com- 


pensation for repairs which are more in the nature . 


main tenance, - 


t 


R. 628; A. 1. R. 1929 Bom. 333; Ind Rul. (1929) Bom.. 


of’ ordinary repdirs than improvements which, raise ~ 


the value -of the property permanently. B SIDRAMAPPA 


Wi 
e 
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BASWANTRAO V. SHIDAPPA VIRAPPA UMpBARIR, 31 Bom. L, 
a PR I. R. 1929 Bom. 230; Ind. Rul, (1929) eon 


me WIdGOW and reversioner—Declaratory suit 
by reversioner to protect reversionary estate, com- 
patency of—Rule in Rani Anand Kunwar's case, 
applicadility of, to suit by presumptive reversioner 
ring widow's lifetime—Specific Reliep Act (I 

- of 1877), 3. 42, scope of —Partition—Submission to 
_ arbitration requesting partition—Division of status 

—Withdrawal of declaration of unambiguous 

intention to separate, effect of. : 

The words ‘any right as to any property’ in s. 42, 
Specific -Relief Act, are wide enough to include. 
reversions, even if remote. 

Though itis not open-fo a reversioner to bring a 
suit for a declaration of his reversionary title, he 
can. bring a suit for the protection and preserva- 
tion of the reversionary estate by removing such 
cloud as may be thrown upon if, 

Persons suing as reversioners are not restricted to 
the declarations contemplated in illustrations (e¢) and 
(f) of s. 42, Specific Relief Act, that is'to say, decrees 
declaring thatan alienation by a Hindu widow was 
, made without legal necessity and was, therefore, void 
beyond the widow's lifetime or that a particular 
adoption was invalid. 

The Court in its discretion will not make a 
declaration in favour of a remote reversioner in 


regard to the acts and transactions of the widow - 


unless the nearest reversioners refuse without suffici- 
ent cause to institute proceedings or unless they have 
precluded themselves by their own 
conduct from suing or have colluded with the 
widow or concurred in the acts, alleged to be 
wrongful. But this rule embodies arule of prudence, 
not a rule of law; it affects the question of 
discretion, and not that of jurisdiction. 

The said rule is, further, not applicable to a 
suit instituted by the nearest reversioner in the 
lifetime of the widow, not to challenge the acts and 
transactions of the widow; but for the protection 
and preservation of the reversionary estate. 

There is no question of adjustment of account 
amongst members ofa joint family, forthe simple 
reason © that so long as the family is joint no 
individual member has a separate account of his 
Own, - i 

A submission to arbitration in which the arbitra- 
tor is asked to partition the joint properties operates 
asa disruption of the joint status involving the 


conversion of a joint tenancy into a tenancy-in-com- - 


mon, f vg < 
Obiter—Where a declaration of an unequivocal 

intention toseparate has been made, a change in 

the status of the family having takén place as the 


result of that expression of intention, and not 


m3rely a change affecting the person expressing that 
intention, there is no longer any room to withdraw 
‘the intention and to continue to live as a member 
of the joint family. Pat BALMAKUND Lan v. Sopano 
Kugel, 10 P ts. T. 259, A. I. R, 1929 Pat. 161; 8 Pat. 
153; Ind, Rul, (1929) Pat. 641 817 
ee Decree obtainedby reversioner against 

‘widow, whether binding on her daughter. ; 

U, B and P were three Hindu brothers. U died 
last leaving a widow Bhu Devi. On the death of 
U -there was a dispute between Bhu Devi and P's 
widow, Shib Deviʻand: the property was equally 
divided between the -widows. One:D, thereupon; 





. | 


AENERAL INDEX. 


acts or 
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Hindu Law—contd, . 


obtained a decree against Shib Devi -declaring that 
U, B and P were joint and that on the death of 
Bhu Devi the property ‘would be inherited by U's 
reversioners. Shib Devi died and her daughter 
claimed the share held by her as against D: 

Held, that Shib Devi fully represented her hug- 
band's estate if there was any, in the previous 
litigation and the declaratory decree obtained by 
D against her was binding on her daughter, in the 
absence of proof offraud orcollusion. A Premavatr 
v JAINTI Prasan, (1929) A. L. J, 518; Ind, Rul (1929) 
All, 1022 ane ` -446 


~ Widow-—Gi7t by widow of property inherited 
from husband, to daughter: and  son-in-law~ 
_ Daughter, right of, to succeed as reversionary heir 
to entire property against husband's heir after 
widow's death—Hstoppel—Plea, whether can be 
- parsed. . 

A Hindu widow who succeeded to her husband's 
properties made a giftofthem to her daughter and 
the daughter’s husband. The husband died after 
having married a second time. The daughter suc- 
ceeded in ousting her co-widow from possession. 
In a suit lor possession by the co-widow within 12 
years of the death of the donor widow: 

Held, (1) that since the son-in-law succeeded to 
the half share ofa widow's limited estate during 
her lifetime and his ownership came to an end on 
the death of the widow, the daughter as rever- 
sioner to her father was entitled to the inheritance: 

(2) that since less than twelve years had elapsed 
before the suit since the death of the widow, and 
since the daughter's rights had not been defeated by 
adverse possession, she was entitled to possession; 

(3) that the daughter who claimed under her 
father was not estopped ‘by her own conduct fiom 
asserting that it was not an absolute estate which 
was conferred on her husband ; 

(4) that more acquiescence ofthe daughter in her 
husband's enjoyment after the death ofthe widow 
would not give the plaintiff a title unless 
that enjoyment was adverse to the daughter for 
over 12 years. 

A custom of succession as illatom son-in-law 
ought to be specifically raised in the pleadings and 
decided on the evidence, M Parpamman v. ALAMELU 
AMMAL, A I. R.1929 Mad. 467; Ind. Rul. (1929) Mad, 
904 152 


Gift with consent. of presumptive 
reversioner —Consenting party, whether debarred 
from questioning alienation on succession openinge- 
Lstoppel—Hlection—Ratification. 
‘Where an alienation without necessity by a Hindu 

widow, of property forming part of her deceased 
husband's estate is consented to by the next pre- 
sumptive male reversioner who, however, receives no 
consideration for giving such consent, the trangace-. 
tion is binding onthe consenting reversioner, ifhe 
succeeds to the estate after the death of the widow 
and of the female reversioner succeeding her. 

Where the reversioner has positively and definitely 
chosen to announce his intention and in fact has ag- 
reed to abide by the act of the widow, he is personally - 
debarred from resiling from it afterwards, when he 
is the actual reversioner. M VRMULAPALLI RAMA- 
KOTAYYA V. GuTHA VIRARAGHVAYYA, (1929) M. W, N. 
323, 29 L. W. 818; A. I. R. 1929 Mad. 502, 56 M. L. J. 
156. 
Tm mata Power of widow to _ alienate for 
debis secured by zerpeshgi mortgages, litigation 
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expenses, arrears’ of rent ` deeree for arrears of life-time is not a valid surrender. M KRISHNA ` 


rent, cultivation expenses and debts contracted by 
husband—Consideraion justified in part—Sale, 
whether to be set aside—Necessity for sale—Question 
of fact. 
A Hindu widow is entitled to sell a portion of 
her estate to pay off a debt contracted by her 
deceased husband even if that debt was secured 
by a zerpeshgt mortgage, the creditor could 
not, under the terms of the deed, bring asuit for 
the realisation of the money and there was no pressur 
on the estate. E 
The question of pressure dọes not arise where the 
debt to discharge which a part of the estate is sold 
was a debt of the full proprietor. < l 
Where a case of necessity exists, an heiress is not 
bound to borrow money, with the hope of paying 
it off before her death. Nor is she bound to mort- 
gage the estdte, and thereby reduce her income 


for life. She is at liberty, if she thinks fit, absolute- ` 


ly to sell off a part of the estate. f 

Though liability to pay rent is a personal liabil- 
ity, once a decree is obtained, there is imminent 
danger to the property and the necessity to pay 
~- off decrees for rent eonstitutes a legal necessity 
- within the meaning of that term as usedin Hindu 
Law. mi * 
` Wherea decree for renthas been obtained against 
‘a widow, she is entitled to alienate a portion of her 
estate for paying off the decree even before the 
decree is actually put in execution. 6 

A widow is not entitled to incur costs in a, 
frivolous litigation and charge her husband's estale 
with it. : : 


A widow is not entitled to charge or alienate any — 


portion of the estate for the payment of rent where, 
no decree has been obtained therefor nor.is she 
entitled to do so for costs incurred for purposes of 
cultivation. 

Where the 
owner is partly supported by legal necessity, the 
sale cannot be set aside if the sale itself was one 
justified by necessity and the question whether the 
gale itself was justified in the circumstances of the 
case is largely a question of fact. Pat Ram AERE 
SINGH v. AMBIOA Lat, A. I. R 1929 Pat. 216; Ind. 
“Rul. (1929) Pat. 595; 11 P., L. T. 6 


———— Widow—Suit 
for discharge of debtsincurred for 
litigation, binding nature of. 5 
When a widcw's estate is attacked, she is justified 

in incurring expenses to repel that attack out of her 

husband's estate, F 
Where she is only- defending a suit which is 


against widow—Alienation 


filed in consequence of her own act, e.g., the exe-, 
cution of an othi deed, this is merely defending’ 


her own personal interests and such expenses cannot 
be said to be binding upon her husband's estate, 
and an alienation for the discharge of debts incurred 
therefor is not binding on the husband's estate, 


M Turru MALAISAMY NAIDU v, VENKATARAMA IYER, A.- 


1. R. 1929 Mad 601; Ind. Rul (1922) Mad 956 316 
Surrender in ignorance of rights, 


effect of Surrender reserving right toincome for 


life, validity of. 

AHindu widow wko is unaware of her rights can- 
not by admitting that she has no such rights effec- 
tively surrender her widow's estate. | 

Surrender ofa widow's estate reserving the whole 
of the income of the'estate for the widow for her 


-House-tax, 


consideration fora sale by a limited, 


547- 


expenses of ' 


Hindu Law—<coneld. : te 


Baatrav.Suppanna SASTRI; A. I. R. 1929 Mad. 611; 
Ind. Rul. (1929) Mad-.921 “169 


See BOMBAY District MUNIOIPAL ACT, 
1901, è. 68 


Husband and Wife—Presumption of marriage 
from long cohabitation—Cohabitation originating 
in concubinage—Presumption, whether arises 6 
Cohabitation, with the required repute, as husband 

and wife, is proof that the parties between them- 

elves have mutually contracted the matrimonial 
relation; but if the relations between aman and woman 
have started as those of man and concubine,then it may. 
well be that no presumption of marriage ought to be 

made merely by the fact that the parties lived for a 

long time in that relationship. 


At any rate the evidence relied on as proving that. 


the parties were living as husband and *wife by 
repute must be satisfactory and strong. ‘B GANGADHAR 
TUKARAM AKUL v. RACHAPPA NAGAPPA KINAGE, 31 Bom, 
L. R. 453; A. L R.1929 Bom. 246; Ind. Rul. (1929) 
Bom. 502 A ts ' 182 
Improvement. See HINDU Law . 650 


‘Inam—Pre-seillement or post settlement—Karnam's 
inam in zemindari, whether for public or private ` 


services—Resumption, power. of, whether vests in 
Government or zemindar—Permanent Settlement. in 
. Madras—Madras Regulation (XXV of 1802 — 
Regulation (XXIX of 1802)—Regulation (XXXI 


“pa, 


~ of- 1802), scope and effect of, in respect of service -= 


indm lands--Madras Proprietary Estates Village 
Service Act (II of 1894), s. 17. 


Where certain villages ina zemindari were grant- 


ed for karnam service prior to. 1802 and were 
excluded from the assets of the zemindari at the 


time of the Permanent Settlement and were aftere ` 


wards continued by the Government : 

Held, that they could be properly enfranchised 
under the Madras Proprietary Estates Village Service 
Act andthe zemindar had no right of resuming the 
inam for failure to do service to bim. 

All lakhiraj lands including village sertice lands 
must’ be regarded without any exception as having 
been excluded from the scope of the Permanent 
Settlement under Regulation XXV of 1602. 

Lands held on private service on condition of 
being resumed on failure to render service or when 
the service becomes unnecessary ought not to be 


-regarded as alienated lands within the meaning of- 


the Madras Regulation XXX} of 1€02. - 


The karnam's office in a zemindari is nota private 


one but a public one. a 

In ascertaining whether such an oflice is a public 
or private one the point isnot whether the karnams 
did not render private service to the zemindari but 
whether they did not also render public service 
and were not mainly public servants. 


‘The conduct of the Government in allowing 


karnam offices and emoluments to remain from 1802 ` 


ùp to 1894 amounted to ‘continuing’ the office of 
karnam within the meaning of s.17 and even if an 
overt’ act were necessary, the passing of Regulation 


“XXIX itself is such an overt act. . : 


Per Venkatasubba Rao, J.—Whik in regard to 
private service inams, the zemindar has the. right 
‘of resumption, in regard to village service inams, 
they are resumable by the Government. ° 

The term, ‘lakhira7 in 8,4 of Regulation XXV 
of 1802 cannot be construed in the light- of the 


~ 


; ns 1 6 
Inam—conceld. 
instructions issued to- various “Collectors AB a: pre- 
liminary tothe Permanent Settlement, 


ə The instructions which outlined the intended 
policy of the Government, were: issued to -the 


Collectors not that they might affect the Permanent,’ 


‘Settlement but might merely prepares and fòrward 
the necessary material: 

-Per Ramesam, J.— By “village Saderwary' ‘is meant 
‘the income from the- village service lands, 

The term “khiraj) means revenue or assessment 
‘and ‘lakhiray means exempt from - revenue. M . 
SECRETARY OF STATE FoR INDIA v. CHANDRA MOULES- 
WARA Prasapa, A. I.R. 1929 Mad. 676; 30 L. W. 129; 
Ind; Rul. (1929) Mad.945 '305 


Income: Tax Act (XI of 1922), s. 2 ‘(DN "Agricul- 
tural income’, 
due to legatee- under Will paid under’ decree of 
Court, whether liable to assessment of income-tax. ° 
Where a zémindar by his Will appointed his -wife 

‘as his executrix and also gave her a life-estaté in 
his properties immoveable as well as moveable and 
directed her to pay maintenance to his daughter at 

Rs. 600 per mensem and the daughter obtained a 


decree for arrears of maintenance due, and realised 


the’ same: - 
Held, that the amount 80 collected did- not con- 


` stitute “agricultural i income” so as to be exempt from - 


assessment toincome-tax, M LAKSHMI NarasayAMMA 
Rao.v Commissioner or Income Tax, A. I R. 1929 
Mad. 598; 30 L. W. 184:57 M. L. J. 36; (1929 M W, 
N..573; Ind, Rul. (1929) Mad. 931; 52 M. 827 387 
` e SS, 8, 12, 24—Interest on Government 
securities Commission paid by assessee for collection 
of interest, whether can be deducted from assessable 
income. 
An asséssee’ who has paid to his bankers a certain 
rate of commission for- the realisation of interest on 
the Governnient securities held by him, is not en- 
titled to claim. that the amount paid to the bankers 
by way of commission: should be deducted from 
his assessable income. 

The payment of such commission cannot be held 
to constitute loss of profits or gains within the 
meaning of s. 24 of the Income Tax Act. -> 

Section 12 of the Income.Tax Act which applles-to 
‘other sources’ is not applicable to interest on Gov- 
ernment. Securities as this source is specially dealt 
withins 8, -PatA H. Forges v. COMMISSIONER of 
Incomz Tax, J0 P L.T. 4294: A. I. R 1929 Pat 419: 
Ind. Rul. (1929) Pat 578; 9 Pat. 139 


——— S, 10 (2) (Ix) —Provident Fund for employees 
Creation’ of trust in respect of fund—A mount 
contributed “by employer towards fund, whether 


liable tobe. deducted from assessable income—Mere. 


book entry in favour of trust, effect of—Trust 

deed, construction of —Real test to determine liability 

to be taxed; 

A. Company started a trust’ in 1925-in respect of the 
Provident Fund which it had created for the- benefit 
of its employees and Government securities sufficient 
to-covef the amount payable to the employees: till 
then were.made over to the trust: Under the terms 


ofthe trust there was no. obligation on the- Corn- 


pany to fhake over “periodical pa; i.cnts to, the | 
trustees of th8 funds accruing due to the employees, 
‘but the trustees had the power whenever the : 


sscuritiés fell short of the liability of the Com- : 


pany, td call on the Corporation to supply that 


- deficiency by cash payment or further security. 


The Company claimed exemption from income-tax 


- 
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Income Tax Act—1 922—condd =~ 


- in respect | of the’ Contributions of the Company ‘to ` 
“the Provident -Fund for the -year 1927: - 

Held,- that the Company was entitled to deduct 
‘from -- the.amount assessable to income-tax the 
actual cash payments made to the trustees, either 
for the purpose of meeting liabilities of the 
retiring or deceased members or for. the purpose 
of supplying the deficiency under thé terms of the 
trust deed, but was not entitled to ‘any deduction 
in respect ofthe sums merely carried forward in 
the account in favour of the employees or the trustees. 

-The -real test in such cases is whether the Com- 
pany has actually paid the money to the trustees 
and lost all its proprietary right in, and powers over, 
the sums so paid. That in some casesthe Company 
may be entitled to get back part of the amount so 
paid or that the amounts have not actually been. 
paid over to the employees would not make any 
difference in the legal position: `R COMMISSIONER OF 
Income Tax v. Burma Corporation Lp., A. ICR, 1929 
‘Rang. 193; Ind. Rul: (1929) Rang. 314; 7R. 6C8 746 
m $S 12, 24. See INCOME Tax Aor, 1922, a. 8° 

. 402 


-27—Failure to "make - return—Best 
- Judgment assessment — Account books- filed in Court . 
‘Suficient cause’—Failure to ‘produce copy of ` 

"application for return of books, effect of. - 

An assessee applied for cancellation of an assess- 
ment unders. 27 of the Income Tax-Act pleading 
- that he was prevented from making a return as his 
- books óf. acoount were produced in a criminal case. 
This, case was decided in October 1927 and the 
best judgmentassessment was made in 1928. The 
assessee was asked to produce a copy- of the applica- 
tion that he said he had made for return of the books, 
He had over a month's time to produce this but 
could not produce a copy ‘and the ‘Income Tax Officer 
refused to review the case: ` 

Held, that in the circumstances of the case, the 
assessee was not prevented by eufficient cause fr om 
making a.return of his income within the meaning 
‘of s 27-of the Income Tax Act and the order of the 


eman $,- 


Income Tax Officer was perfectly justificd. A Ram 


Kumar Monan Lat v JÊMBEROR, (1929) A. L. J, 436; 
30 Or. L. J. 1084; Ind. Rul (1929) All. 1065 569 


58. 66, 66-A (1)—Commissioner of Income 

Tax, whether can appeal to` Privy Council— 

Leave to appeal to Privy - Council from income-tax 

decisions, when can be granted. 

The Commissioner: of Income Tax in making a 
r3ference to the High Court under s. 66 (1) of the 
Income Tax Act, is. not. functioning as a Court but 
acting as a party and is’: entitled to appeal -to the 
Privy Council from an adverse decision under s. €6 
(2) ‘of the Income Tax Act. 

Provisions of s. 6€-A of the Income Tax ‘Act 


_ exclude from any right of appeal tases, which fall 


within the requirements ofs. 110 of the Oivil Pro- 
cedure Code, and are operative to confine that right 
to cases which are certified . to be otherwise fit for 
appeal to His Majesty in Council N Oommissiongr 
or Income Tax v. Sir S. M. Cnrrrxavis, A. I. R. 1999 
Nag 265; Ind Rul. (1929) Nag. 321 | 689 
‘Inherent powers of Court, ‘See Crvic “PROCEDURE 

Cons, 1908, s. 115 . 494 


Injunction - Mandatory. injunetion for removal of 
kachha buildings, granting of. 
The rule that a Court will net ordinarily issue a 
mandatory injunction- for removal of. a building 
which has been completed unless the plaintiff can 


"956 
InJunctlon—coneld, ` _ i 


“show. special damage is not applicable to kachha 
‘buildings which .can be raised in a few hours. A 
PARMESHWAR KUNWAR v., Dauman KUNWAR, A. IL. R. 
1929 All. 393; 13 R. D. 399; Ind. Rul. (1929) All. a 


+ 


: Suit against Municipality to declare non- 
- liability to take out license—Application for 

, temporary ‘injunction restraining threatened 
`  prosecution——Specific Relief Act (I of 1877), 8. 56 
(e)—Injunction, whether can be granted—Granting 

of injunction against corporate bodies, a 

_ A Oivil Court has no. power to restrain a person 

‘or corporate body from contemplated prosecution 





-where proceedings are threatened but are not yet . 


‘pending. `- S: i NE MBA 
"A Court would not grant an injunction against 
` corporate bodies like Municipal Councils unless 
they. are manifestly abusing their. powers. 


In cartain criminal. proceedings the High ‘Court ` 


“had ‘decided that certain rice mills in a town were 
dangerous to human-life and health so as to require 
licenses under s 249 of the Madras District Munici-- 
‘palities Act. In a. suit for a declaration of their 

tight to work the mills without interference by. 

“the Municipal Council, the mill-owners applied for 
an injunction, to restrain the Council from filing 

` . fresh complaints for failure,to take out license.: 

Held, that the plaintifis had no 

-for an injunction. ee He a te 
“ Quere.—Whether s. 56 (e), Specific Relief Act, is 
a bar to enjoining contemplated prosecutions. M K, S, 
"RAMA Iver v. MUNICIPAL, COUNCIL, .MApura, (1929) M., 
W. N. 172; A. I. R. 1929 Mad. 345; Ind, Rul. (1924) 

- Mad. 961 < i : 465 


insolvency—Agriculturist insolvent—V esting of prop- 


erty in’ Receiver—-Receiver's right.to'sell—Punjad > 


Alienation of Land Act (XIII of 1900), s. 16.. 
_- The property of an insolvent agriculturist vests in 
the Receiver who is entitled to sell it to an agricul- 


- ‘turist. L Anam SER, Parga Ram, Ind. Roe) 
; l m 730. 


~ Lah, 922 a ) 
© Assignment of debt by creditor . without 
' - Gonsideration—Assignee's right to be placed on. 
creditors’ schedule. Í j l 
“An assignee of a debt due’ by an insol- 
“wenb is entitled to be “placed on’ the schedule 
of creditors irrespective of whether there was con- 
sideration for the assignment or not. | BIHARI Lan 
-y, ABDUL KHALIG, Ind Rul. (1929) Lab. 912; A. I R. 
. 1930 Lah. 235 l ~ 496 


“Interest. See Usurtous Loans Act, 1918,8.3 410 
aim to recover principal barred 
Interest, whether’ recoverable—Special contract to 
pay interest at certain rate, effect of. a 
Where-there is no independent contract to pay 


— 





interest, the interest is a mere accessory to the. 


principal and if the principal is irrecoverable, so is‘ 
' -the interest on it. 
But where there is a special contract to- pay 
. interest at a specified rate, the principle that where 
' interest is a mere accessory to the principal anda 
- elaim to the latter is barred by Statute, the interest 
thereon -cannot be recovered, does not apply.: PO 
~ Oseane TNyE Pain v., Lam Kin. Sana, A 1. R, 1929 
P. O. 240; 60. W. N. 822; Ind. Rul. (1929) P. O. 327; 
30. L. W..470; 58.M. L J.477 P. O. I 623 
rs Mortgege bond—Power of Court- to reduce’ 
-rate of interest— Compound interest at 12 per cent., 
_ whether excessive—Usurious Loans Act (X of 1918), 
8. 9. kk A. wh 





~ 


INDIAN OASES. 


prima fàie case . 


” [1929 
Interest—concld. IH a 


In a suit to enforce a mortgage the Court cannot 
reduce the rate of interest or interfere with -the 
stipulation for compound interest merely on the 
ground thatthe interest stipulated is considered to 
be éxcessivye or that the interest has amounted toa 
large sum owing tothe defendant not paying it at 
the: stipulated periods of the rests agreéd upon in 
the bond. i 4 ' 


The Odhrb cannot re-open a transaction unger 


s..3 ofthe Usurious Loans Act, unless the interest | 


is -excessive and the transaction is substantially 
unfair. aoe i 

Interest of 12 per cent, per annum with yearly rests 
is not an excessive rate of interest. C RAM KRISHNA 
Kurası `v Herawpo Onanpra Roy, 33 0. W. N. 388; 
Ind. Rul. (1929) Cal. 767; 56 O. 960; A. I. R.1930 Cal, 
207 -- 207 
~ > Mortgage-deed fixing time for payment— 

Mortgagee’s right to post diem interest, ., ` "a 
' Where a mortgage-deed provides a time for` pay- 
ment of the amount, the Courts having regard to the 
ordinary intentions of parties and. common course 
of* conduct, ‘are entitled to presume that the real 


“intention of the parties was that interest should be ' 


paid till the amounts are actually re-paid, unless 
there is anything in the document, which neces- 


` sarily indicates thatthe parties did not intend to 
pay post diem interest. 
“ GOPALAKRISANA AYYAR, 57M: L. J. 314: A. I. R. 1929 


Mi MARIMUTHU FILLAY. v. 


Mad. 774; 30 L: W. 528; 
Rul. (1929) Mad 964 > | 
== Right to interest—Interest under equitable 


(1929) M, W.N. 648; Ind. 
468 


_ miles, when to be allowed-—-Interest Act (XXXII of 


1839)—‘Sum certain’ and ‘time certain’, meanizxgs of. 

A sum vertain is not payable by an instru- 
ment at a time certain within the meaning of 
the: Interest Act, if its payment is contingent 
upon events which may never happen ‘and the 
amount payable is capable of ascertainment only if and 
when those events happen and the time for the happen- 


ing. of those events, if they ever do happen, may be . 


indefinitely postponed as 
Before a claim for interest could be allowed under 
any rule of equity, it is necessary to establish the 


existence ofa state of circumstances which attracts 
‘the equitable jurisdiction. ` 


Where a vendor who had conveyed his properties and 
received the price sued the purchaser upon a covenant 
which he had taken from ihe latter t> perform 
certain obligations of a continuing character involving 
the.payment from time to time of sums of money, and 
the covenant did not give the vendor any right to 
recover interest on those sums: $ | 

Held, that there was no place.in the matter for the 
exercise of any equitable jurisdiction and the vendor 
could not recover interest on those sums unless he had 
aright to recover the same under the Common. Law 


‘or Statute, P O Mainz & New Brounswiok IULEOTRIOAL 


Power Co. Lo. v Anion M. Harr, A. I. R. 1929 P. O. 
185; 30 L. W. 153; Ind. Rul. (1929) P. O,.919, (1929) 
A. L. J. 1085; 57 M. L J. 662; (1929) M. W.N. 862 
(P. 0) . , é e 615 
interest Act (XXXII of 1839). See Interest 615 
Interpretation of deeds—Mortgage or out-and-out 
sale—Tests—Onus of proof—Lupse ef time, effect 
of—Evidence of surrounding fects and cir- 
cumstances, admissibility of—-Evidence? Act (I of 
1872), 8. 92 (b). “8 
, Where a deed taken by itself is a déed of sale 
out-and-out, it cannot be held to be a mortgage 
unless there ig strong evidence that it was the 


j Vol. 119) 


. Interpretation of deeds—eoncld. 
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Interpretation of Statutés—oconcld. a 


intention of the parties that the transaction should 
ba onlya mortgage and the burden of proving that 
the transaction was only a mortgage would be very 
heavy where the suit for redemption is brought 
long after the date of the deed. ; 

‘, Whera certain property was transferred under a 
document which purported to be an out-and-out 
sale, but the purchaser executed an eagreement 
reciting that on the return of the purchase-money 
at any time he would return the kabala and 
take back the agreement and there wag no evi- 


dence to show that the parties really intended to create - 


only a mortgage and the transferor’s heirs sued for 
redemption just -a few days before the expiry of 60 
years from the date of the transaction : 

Held, that there was no reason for holding that 
the transaction was not an out-and-out sale and the 
suit for redemption was not maintainable. 

Per Suhrawardy, J—In construing whether a 
.document. evidences a sale or a mortgage, evidence 
go far as it relates to prove how the language of 
the document is related to the existing facts and 
surrounding circumstances is admissible; but the 
Gourt has no unfettered power to consider all the 
surrounding facts and circumstances to determine 
the nature of the document. CG Sisrr Kumar v, 
Naran OHANDRA, 33 O. W. N. 591; A. I R. 1929 Qal, 
548; Ind, Rul. 1929) Cal. 803 803 


Interpretation of Statutes—Alteration in pro- 
cedures kietrospective effect. 

The general rule governing the interpretation of 
Statutes is that alterations in the procedure are 
always retrospective unless there is some good.: 
reason against it. L SHIB NARAIN v. LAOHHMI NARAIN, 
A. I. R. 1929 Lah. 761; 30 P. L. R.533; Ind. Rul.: 
(1929) Lah. 925 j 733 
m Construction according to grammar-~-- 

Speculation regarding intention of Legislature =- 

Construction favourable to subject preferred. 

Per Bhide, J.—It is an elementary rule of con- 
structión that phrases and sentences in a Statute 
should be construed according to the ordinary niles. 
of grammar. 

It is a well-established proposition that when the 
language of a Statute is clearit is not permissible 
to speculate as to the intention of the Legislature. 

It isa cardinal principle of construction of penal 
Statutes, that in case of doubt, the construction 
favourable to the subject should be preferred. 
Therefore, where the question is about the right of 
appeal to an accused person and the plaint construc- 
tion of the section appears to be infavour ofsuch a 
right, it should not be rejected on the basis of any 
speculation as to the intention ofthe Lagislature. L 
THIRAJ v. EMPEROR, A. I. R. 1929 Lah. 641; 30 Or. L. 
J. 1019; Ind. Rul, (1929) Lah. 857 265 


Exceptions, effect of. ` 

_ According to the well-recognized principles of. 
interpretation, the exception does not affect the 
general sule, O Gaya Prasap v. KALAP Natu, A. I. R. 
1929 Oudh 389; 6 O. W. N. 661; Ind. Rul. (1929) Oudh 
517; 13 R. D. 695; 4 Luck.539 > 357 
~ e Illuetration not to control section, 

General worde of a section cannot be controlled 
by any limiting words that may be used in one or 
more ofe the illustrations. Pat BALMAKUND LAL v. 
Souano Koer, 10 P. L. T. 259; A, I. R. 1929 Pat, 164; 
8 Pat. 153; Ind. Rul, (1929) Pat. 641 817 
; Meaning of words, 

Where a particular interpretation has been attach« 





1 





ed to certain words inan Act the same interpreta- 
tion should be attached to subsequent Acts which 
repeal and re-enact the former Act. A RAGHURAJ 
Sinan v Harcovinn, Ind. Rul. (1929) All. 963; A. I. 
R. 1929 ALL. 845; 13 R. D. 793; (1930) A. L.J 215 3 
Meaning of words—General and technical 

sense, f 
When construing an Indian Act, words should be 
given their widest possible meaning, consistent 
with the context, unless there is something in the 
Act itself to indicate that they are intended to be 
used in the artificial and technical sense which they 
have acquired in English Law, or in any other 
restricted sense. GC RAHIMBUX ASHANKARIM V, CENTRAL 
BANK or INDIA Lrp., 56 O. 367; A.1. R. 1929 Cal. 497; 
Iad. Rul (1929) Oal. 711 ; 23 

Statutory powers—Strict construction. 

Obiter—In regard to acts done in pursuance 
of statutory powers, whatever power is nob given 
expressly or by necessary implication must be 
deemed to be prohibited. Pat BADRI NATE v. NARESH 
Mouan, A. I. R. 1829 Pat. 369; 8 Pat. 86; Ind. Rul. 
(1929) Pat. 631 903 
Jalsasam tenancy, nature of. See Cuota NAGPUR 
_ Tenancy Act, 1908, ss. 5, 6 ` 551 


Jurisdiction, conferring or divesting of, by consent 
of parties, . me eee 
Litigants can by agreement inter se divest a 

Court of its inherent jurisdiction over the subject- 

matter of a suit no more than they can confer juris- 

diction on it by consent where it has none L 

Jagan NATH-AMAR Natu v. Burma Orn Oo., 11 Lah, 

L. J. 282; A. I. R. 1929 Lah. 605; Ind. Rul. (1929) Lah, 


897 431 
Jurisdiction of Court, where assignee resides. See 
CIVIL Procepure Copz,. 1908, s. 20 295 


Khalkerl tenure, history and incidents of. See 
Kouuaun RULES 514 
Kumaun Rules, r. 7—Khaikari tenure, history and 
incidents of—Collaterals not joint in cultivation 
with deceased holder, whether entitled to succeed 

—Mortgage of tenure, validity of. 

Khaikari tenure of Kumaon is heritable and 
collaterals of a deceased holder of such a tenure’ 
are not excluded from inheritance by the whole 
body of co-sharers in the particular tenure by 
reason of their not being joint in cultivation with 
the deceased holder or his widow, 

(History and incidents of khaikart tenures of 
Kumaon discussed.] 

The mere fact-that a tenure is not transferable 
isnot enough to invalidate a mortgage -of such a 
tenure as between'the mortgagee on the one hand 
and the mortgagor and those representing him on 
the other. A Gage Sincu v. Uonapia, A. I. R. 1929- 
All, 223; 13 R. D. 405; (1929) A. L, J. 309; Ind. Rul, 
(1929) All. 1042 s 514 


Land Acquisition Act (| of 1894), ss. 18, 30, 54. 
-- Dispute between rival claimants as to amount of 
compensation—Reference to Sub-Court under s. 50 

—Value of lis less than Rs. 5,000—Appeal, whether 
lies to High Court or District Court—Decision, 

whether ‘award’ or ‘decree’. 

The decision of a Subordinate Judge on a reference 
made by a Land Acquisition Officer under s. 30 of 
the Land Acquisition Actis not an award buta de- 
cree, and an appeal from sucha decision lies’ to the 

District Court and not to the High Court, where the 

subject-matter of the lis is less than Rs. ‘4,000. ,M 

JANAPAREDDI VENKATAREDDI V, JANAPAREDDI ADHINAS 
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RAYANA Rao, 29 L. W. 343; A, I. R. 1929 Mad. 351; 52 
“M. 1429: 56 M L. J. 357; Ind, Rul. (1929) Mad. 871 42 

` Landlord and tenant—Khorposhdar—Right to 
minerals.. 2 


There is no law which lays down thata khorposh- - 


darcannot acquire a right tothe minerals. Pat 
RANJIT SINGH v. JHort SINGE, A. I. R. 1929 Pat 601; 8- 
Pat. 351; Ind. Rul. (1929) Pat. 634; ILP. L. T. oe Gn : 

Landlord's righ to trees—Ordinary rule in. 

United Provinces—Custom to the contrary. 

As a general rule in the United Provinces the 
zemindar isthe owner of trees standing on tenant's. 
land, But the tenant will be entitled to the trees 
where there is evidence of a custom to that effect. 
A HAR Saran Das v FHARBANS SINGH, A. I. R. 1929 All. 
335; 13 R D. 389; Ind. Rul. (1929) All. 990 286: 

Option for renewal—Failure of lessee to 
exercise option within reasonable time— Landlord's 
right to eject. 

Where a lease deed gavean option to the lessee 
to take a new settlement on the expiration of the 
term of the lease, but the lessee failed to exercise 
his option either onthe expiration of the term or 
Within a reasonable time andthe landlord sued to 
eject him: 

Held, that the lessee was not entitled to resist 
the landlord's claim for possession. O BUNSHIDHAR- 
Durga Das DUTTA v. ISHAN OHANDRA, 33 O. W. N. 385; 
A. I. R. 1929 Oal. 407; Ind. Rul. (1929) Cal. 752 144 

Rent—Suspension of rent for partial dis- 
possession—Encroachment by tenant on other lands 
of landlord, effect of. i ; 

Where thera isa lump rental and the tenant has 
not been put in possession of part of the land 
demised, the entire rent must be suspended unless 
the landlord has a right or some equity to an ap- 
portionment, j 

The question of encroachment.by the tenant on 
some other land of the landlord is foreign to, and is 
not relevant to, the determination of the extent to- 
which a tenant has been dispossessed from the 
demised premises. O MAHIM OHANDRA Banixya v. 
- KARAMALI, 33 0.W.N. 501; A. I. R. 1929.0al. 516; 
Ind. Rul. (1929) Cal. 740 132 
a Rent—Indivisible tenancy with lump rental 

—Partial dispossession of tenant—Total suspension 
- of rent. . 

Where a tenancy is an indivisible one in which 
a lump sum- is to be paid for rent in respect of 
the whole of the demised premises, if the land- 
lord -interferes with the due enjoyment of the 
premises or any part thereof by his tenants by 
evicting them, there will be a total suspension of 
rent until that portion of the demised property 
from which the defendants have been evicted is 
restored to them. G Darrenpra Nats V. BHABATARINI 
Desr, 330. W. N. 367; A, I. R. 1929 Oal. 395; Ind, 

Rul. (1929) Cal. 777 297 
i Tenant repudiating Landlord's title— 

‘Notice to quit, necessity of. See OHOTA NAGPUR 

TEANANOGY Act, 1908, ss. 5, 6 551 
Lease deed—Evidence to prove that rent fixed 
' ' represents in part past debt due to landlord, 

whether admissible. See Evipznog Aor, 1872, n 2 
Lessor and lessee—Lessee not put in possession— 

Lessor, right of, to sue trespasser in ejectment— 

“Stipulation that lessee should secure possession, 
. effect of —Suit by lessar—Deeree to he passed, 
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t 


Where a lessee has not been putin possession, the 
lessor who under the Transfer of Property Act has a 
Statutory duty to put his lessee in possession, can? 
maintain a sult for actual possession against a tres- 
passer, but where there is a contract between the 
parties by which the lessee is to secure possession for 
himself the lessor cannot maintain such suit for pos- 
session. [M KRISHNA BHATTA v. Soppanna SASTRI, A, I, 
R 1929 Mad 611; Ind. Rul. (1929) Mad. 921 109 


Letters Patent (Cal.), cl, 26, See ORIMINAL Pro- 

CEDURE Cope, 1898, s, 297 193 
Letters Patent (Mad), cl. 36—Amended clause, 

whether retrospective. eer 

Clause 36 of the Letters Patent (Madras) as amended 
applies to an appeal which was pending at the 
time the amendment came into force. M Sat 
R. 1$ 
Mad. 497; 29 L. W. 874: 57 M., LL. J. 229: 59 M. 584; 
(1929) M. W; N 564; Ind. Rul. (1929) Mad. 912 160 


Limitation Act (IXof 1908), s. 4, applicability 
of. See Acra Tenancy Act, 1901 i 251 
S., 5—Appeal—Extension of time— suficient 
cause'—Negligence of Vakil’s clerk, when amounta 
to negligence of party—True guide to exercise of 
discretion, 

A judgment was delivered on the 24th of March, 
1926 and the very next day the plaintiff delivered 
costs to his Pleader'’s clerk to obtain a’copy of the 
decree. An application for copy was filed on tha 
26th March. The copy was ready on the 23rd 
April and delivered to the clerk on the 26th April. 
The clerk, however, got mixed up and forgot that he 
had received the copy. ‘The plaintiff went to the 
clerk several times after 26th April to inquire whe» 
ther the copy had been obtained and the clerk gave 
the answer that the copy was not ready. The plainte 


18 went again on the 28th May and insisted on the 


clerk making proper inquiries. The copy was dis- 
covered by the clerk on that day’ and the plaintiff 
filed an appeal on the next day: 

Held, that under the circumstances the negligence 
ef the clerk was not tantamount to the negligence of 
the party and there was sufficient cause within thea 
meaning of s, 5 of the Limitation Act for not presènt- 
ing the appeal within time. 

_ The true guide for the Court in the exercise of 
its discretion under 8. 5 of the Limitation Act is 
Whether the appellant has acted with reasonable 
diligence in prosecuting his appeal. A LACHMI CHAND 
Basu LAL v. UMKAR Mat Onore Lat, A, I. R. 1929 
All, 351; Ind. Rul. (1929) All, 1023 447 
= §, 5—Appeal—Sickness of appellant— 

Extension of time—Principles. W ` 

Though the period of limitation for preferring. an 
appeal may be extended on the ground of the appel- 
Jant's illness, the appellant is not entitled to add the 
days of his illness to the days of limitation like the 
days that are required for getting copies of the 
judgment, ete. à 

The period for filing an appeal expired on the 
3rd July. The appellant was ill for a week or so 


“just before limitation expired. He recovered on the 
` 6th July, but filed the appeal only on the 8th : 


Held, that the time for preferring the appeal 


could be extended till the 6th but the appeal was 


barred, as it was preferred only on the 8th 

“A person is not bound to file au appeal at the 
earliest possible moment, and extension of time 
cannot be refused to an appellant who is too ill te filg 


+ a 


` fis . 


a 
= 


“Ind. Rul. (1929) Rang. 295 


- 
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the appeal om the expiry-of the period of limitation 
merely on the ground ‘that he could have filed the. 


peal long before he became unwell. R Ma THEIN’ 
Hin v. Ma U Bru; A. I R. 1928; Rang 165; 6 R; 571; 





s. 5—Filing of appeal postponed to last day. 
"Illness of appellant on last day—Extension of 
time under 3. 5, whether allowable, 
in appellant, who wilfully leaves the preparation 

and presentation of his appeal to the last day of 

the period of-limitation prescribed therefor, is 
guilty of negligence and is not entitled to an 
extension of time, if some unexpected or unforeseen 
contingency prevents him from filing his appeal 
within time. N HAKIMIA v. J. O. Gammon, Ind. Rul. 
(1929) Nag. 311; A. I. R. 1930 Nag. 121 679 


~ $5, 5, 14—Appeal—Preferring appeal from 
wrong order—Dismissal of appeal—Ifresh appeal 
after limitation——Haclusion of time. 
Thoughs 14, Limitation Act, may not be applicable to 
any particular case in itsterms, ifthe circumstances 
mentioned in s. 14 are made out, they would con- 
stitute sufficient cause within the meaning of s. 5, 
and the provisions of s.14 are not, therefore, altoge- 
ther irrelevant for the purpose of considering a. 
cise, under s. 5 of the Limitation Act. r ! 
A person sesking exclusion of the period occupied 
‘in preferring an appeal, under s, 14 of the Limitation 


Act, is entitled to deduct the period during which ` 


the appeal was prosecuted, but not the time that 
was. necessary for obtaining a copy of the order 
which he had to obtain for preferring that appeal. 

Where an appellant filed an appeal from a part of 
an order, honestly believing that he would be able 
to gat allthe redress that he wanted .by preferring 
that appeal and that it was not necessary for him 
to prefer another appeal from the other part of the’ 
order, and, being unable to get redress from the 
appeal, filed another appeal against the latter part 
of the order after the expiry of the period of limi- 
tation: l : 

Held, (1) that there was ‘sufficient cause’ within 


- the meaning of s. 5 of the Limitation Act for axten-: 


sion of the period of limitation, ^ 

(2) that the psriod that transpired between the: 
date of the dismissal of the former appeal and the 
preferring of the latter appeal may also be excluded’ 
if there was no unreasonable delay. © KAMIRUDDIN 
Y. BISHUPRIYA Chowpavrany, A. I. R.1929 Gal, 240: 
33 O W. N.76; Ind, Rul. (1929) Oal. 799 383 


— 88, 6, 7—-Decree in favour of minor plaintiffs 
represented by mother as next friend—Hidest son 
attaining majority, effect of —A pplication by mother 
in execution—Limitation—Ss, 6,'7, applicability of. 

. In Saptember, 1919, a money-decree was passed in 
favour of three minors represented by their mother 
aa next friend. In April 1921, while they were still 
minors, the mother made an infructuous applica-° 





- tion for ‘execution. In July 1925 she filed a fresh 


-applicatign, but by that time two of the brothers’ 
had attained majority: 

Held; that in considering whether the application 
was barred on not, if was necessary to decide whe- 
ther the eldest brother had attained majority more 
than three years before the date of application and 
whether, sne was such a person as could with or 
without the leave of the Court, have givena valid 
discharge without the concurrence of the others and” 
that ifau application by the eldest brother on that, 


date would gat kə saved by s, 7, Limitation Act, an. 
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application on that date by the next friend, could not 


“be entertained. . 


Sections 6 and 7 of the Limitation Act would avail 
to sustain the operation of’ the Limitation Act in 
favour of an, execution -application put in by the 
next friend of a minor even though the subsequent 
application is by the next friend himself and is not 
putin within three years of the previous application, 
also by the next friend. - a x 
- Sections -6 and 7 of the. Limitation Act 
import that during. minority the operation of the 
Limitation Act is suspended, i ; 
To the decision of a question under s. 48 of the 
Civil Procedure Code, the fact of minority is wholly 
irrelevant. M Mannarswamr AYYAR v. Ramaswamr 
Nayakkan, (1929) M. W. N. 158; A.L R. 1929 Mad. 
394; 30 L. W. 361; Ind. Rul. (1929) Mad. 871 39 


— $. 7—Decree for pre-emption in favour of 
- three Muhammadan minor sisters— One ‘of: the 
sisters attaining majority—Hxecution application 
by major time-barred—Saving of time. cats 
One F, a Muhammadan, sold hishousein 1916. His 
three minor daughters sued for pre-emption and ob- 
tained a decree on the 7th of February, 1918, conditional ‘ 
on payment of Rs. 800 within two months. The 
money was paid into Court and was taken out by 
the respondent vendee. No application for possession 
was made on their behalf till the 8th of February, 
1928 On that date one of them was still a minor 
aged about 17 years, while the. eldest was 22 yearg 
old. It was objected that the application for 
possession was barred by time: Se 
Held, that as the major sister could not give a 
valid discharge on behalf of the others, s. 7 of the 
Limitation Act applied and the application was 
within time. L FAZAL ILAHI v. AISHAN, A. I, R; 1999 
Tah. 4867;*Ind, Rul. (1929) Lah. 842 234. 


——— 8. 14. See Limitation Act, 1908,5.5 383 


~— S. 15, Sch, |, Art. 182—Application for 
execution—Order giving time to judgment-debtor 
for payment, whether amounts to stay of execution— 
~ Decree-holder, whether: entitled to deduction of 
such time—Application for transfer of decree 
_ Step-in-aid. — 

An application for execution was madein the 
year 1923, and on 21st September, 1923, the judgment- 
debtor paid Rs. 50 in part payment and prayed fora 
week's time for payment of a sum of Rs. 200 and the 
balance in the month of October following. The 
Court granted time to the judgment-debtor to pay 
the money upto 29th September, 1923. No payment 
was, however, made on this date and the execution 
case was dismissed on 3rd Ottober, 1923. The decs 
ree-holder applied for transfer of the decree on the 
24th September, 1926, and applied for execution on 
the 7th December, 1926: f 

Held, (1) that the order granting time to the 
judgment-debtor amounted, under the circumstances 
of the case, to an order staying execution and the 
decree-holder was entitled toa deduction of the time 
which intervened between the 2lst and 29th Septem- 
ber, in calculating the period of limitation; HE 

(2) that theapplication for ‘transfer made on tha 
24th September, 1926, was a step-in-aid of execution 
and the application- for -execution -filed onthe 7th 
Deéember, was not barred. i 
- Every order for adjournment of an execution cage 
is not an order staying execution-and each case has to 
pe decided on à Cousideration of the question Whgs 

= É +R g. vs $ e a eve ies the: À aki z ty yif 
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ther the order has the effect of staying execution. 
Pat Ganca SINGH v. Saro Prasan, 7 Pat. 829; A. L R. 
1929 Pat. 36; Ind. Rul. (1929) Pat, 618 890 


— S$, 19—Acknowledgment of liability, essen- 
tials of—Mere admission of mortgage, whether 
imports subsisting liability, to be redeemed. 

A person claiming to be the representative of a 
mortgagor applied to be recorded as the tenant. 
The mortgagee put in appearance and contended 
that he: was the principal tenant and ‘that the 
applicant had no right. There was, however, a 
statement in the judgment of the Settlement Court 
that the mortgagee admitted in his examination 
that he did not get mutation effected because he 
held possession as a mortgagee. Ina suit to redeem 
the mortgage, the plaintiff sought to rely upon this 
admission as an acknowledgment of the mortgage 
within s. 19 of the Limitation Act : 

Held, that the admission was not a conscious or 
unequivocal acknowledgment of liability to be re- 
deemed, and did not start afresh period of limita- 
tion under s. 19 of the Limitation Act. A GAYADIN 
_ Sines v, Karka Sinag, A. I. R: 1929 All. 332; Ind. Rul. 
(1929) All. 1061 ; _ 565 
— $, 21 (2)—Mortgage—Payment of interest 

by co-mortgagor, whether saves entire mortgage— 

Liability of person paying, for entire debt, 

Payment of interest by one of two co-mortgagors 
keeps alive not only the personal liability 
of the person who actually pays, but the entire 
mortgage, and the person making the payment can 
be made responsible for the whole debt even though 
the claim as against his co-mortgagor has to be dis- 
missed. A Guasi Kuan v. Kisuort Ramangi, A I.R, 
1929 All. 380; (1929) A. L. J. 846; Ind. Rul. (1929) All. 
1013 - l É 437 

- s, 26—Hasement — Acquisition by pre- 
scriptions— Conditions—-Enjoyment for . 20 years, 
whether sufficient—Nature of user—Second appeal 

--Interference--Long user, whether gives rise to 

presumption of enjoyment.as of. right. 

A title to easement is not complete merely upon 
the efluxion of the period mentioned in the Statute, 
viz, 20 years and however long the period of 
actual enjoyment may be, no absolute or indefeasible 
right can be acquired until the right is brought in 
question in some suit, and until itis so brought in 
question, the right .is inchoate only and in order to 
establish- it when brought in question, the enjoy- 
ment relied on, must be an enjoyment for 20 years 
‘up to within 2 years of the institution of the suit. 

Whether user has been .peaceable or not is a pure 
question of fact, | 

For the creation.of a right of easement by pre- 
scription, there must not only be a peaceable and 
open enjoyment without interruption for 20 years, 
but that enjoyment must be an enjoyment as of 

ight. 

“ Tanjoymené as.of right cannot be inferred as a 

matter of course from a finding of long user only. 

_ The question whether there was alost grant or not 

is “a question of fact. O Siti Kanta PAL v. RADHA 

(ORINDA SEN, 33 O. W, N. 517; A. 1 R. 1929 Cal. 542; 

Ind Rul. (1929) Cal. 773; 56 G. 927 293 


S. 28, operation of. 
Under s. 28 of the 











Limitation Act an owner's 
` right is only extinguished at the determination of 
the period limited by the Actto himfor instituting 
“a suit for possession of property, that, period cannot 
pe determined unless it has commenced to run and 


a 


INDIAN OASEB. 


Limitation Act—1908—contd. 


the period will not commence to run until the 
owner is aware that some one else in possession is 
holding adversely to him. O MUBIN-UL-NISA v. ALL 
Husain, 6 O. W. N. 652: A. I. R.1929 Oudh 402; Ind. 
Rul. (1929) Oudh 546; 13 R. D. 586 866 


——_——5s.28, Sch. I, Art. 141—Alienation by Hindu 
widow—Suit by some reversioners to recover 
possession of their share from alienee—Otger 
reversioners impleaded as defendants claiming 
their share after 12 years from widow's death— 
Claim of defendant reversioners, whether barred. 
The plaintiff, as purchaser of the rights of three 

out of five reversioners of a deceased Hindu, sued 
to recover possession of three fifths share by parti- 
tion from aperson to whom the deceased’s widow 
had alienated the properties. The other two rever- 
sioners, who were impleaded as defendants support- 
ed the plaintiff's allegation that the sale was not 
for legal necessity and was, therefore, void and 
prayed that the remaining two-fifths may be 
delivered over to them; but when these defendants 
preferred their claim more than twelve years had 
elapsed from the death of the widow : 

Held, that inasmuch as the suit was one for 
partition and had been instituted before it was 
time barred, the claim ofthe defendant reversioners 
to recover their two-fifths share as reversioners was 
not barred by limitation. B RAYEGAVDA HAnMANTRAYA 
v RAMLINGAPPA SHIDGAVDAPPA, 31 Bom. L. R. 647; 53 
B. 472; A. I. R. 1923 Bom. 345; Ind. Rul. (1929) Bom, 
528 656 
— Sch. |, Art. 12, See Oiym PROOEDURE OODE, 
_ 1908, O. XXI, R. 92 ` 852 


—— c Art. 44—Court Fees Act (VII of 
1870), s. 7 Gv) A—Suit by Hindu son to declare 
release deed executed by mother guardian during 
minority is invalid—Art. 44, whether appliee— 
Valuation of suit—Court-fee payable. 

Where a Hindu son sued for a declaration that a 
release deed executed by his motheras his guardian 
during his minority by which she agreed to give 
up his rights in a partnership, was executed under 
undue influence and coercion and was, therefore, 
invalid,and for an injunction restraining the defend- 
ants from interfering with plaintiff's participation in 
the partnership business : 

Held, (t) that Art.44 of Sch. I of the Limitation 
Act applied to the case as the relief was really 
one for cancellation of the release deed ; 

(2) that s. 7 (iv) A ofthe Court Fees Act applied’ 
and the Oourt-fee must be paid on the amount-or 
value of the property for which the document was 
executed. M DoraiswamMy MUDALIAR v. THANGAVELU 
MUDALTAR, A. I. R.1929 Mad, 668; Ind. Rul. ge 


Mad. 870 : 

——_—__——— Arts. 62, 97, 116—Transfer of 

~- Property Act (IV of 1882), s. 55(2)—Vendor and 
purchaser—Covenant for title—Suit for breach, of 
covenant—Limitation—Art. 116, applicability of— 





Vendee's transferees, whether entitled to due upon - 


such covenant—Pre-emptor, rights of. 

A suit bya vendee against the vendor for com- 
pensation for breach of a covenant ine the sale-deed 
to indemnify the vendor against loss caused to the 
vendee bya defect in the vendor's title is governed 
by Art. 116 and not by Art. 62 or Art. 97 ofe Sch. I of 
the Limitation Act. e 


- Article 116 would apply even if the suitis based 
ori -th6 implied covenant for title’ mentioned ‘in- 


B, 55 (2) of the Transfer of Property Act,. 


(1929+ 


Vol. 119) 
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clared defaulter for the use of the inside editors 
the Official Assignee can recover that sum on behalf 
-of all creditors if the sum was difference agreed to bè 
-due as between the 
ås such recoverable by the defaulter. 


‘936: 53 B. 508; Ind. Rul. (1929) Bom. 564 
Optim Act (Ii. of 1878). See MADRAS ABKARI AOT, 
1886 - 174 
Oral 
dence, preference of. 


 Itisas a rule a sound principle where there is a 
difficult investigation of a fact, the history relating to 


which is somewhat obscure, to prefer contemporane- - 


. ous documentary evidence, if it is trustworthy, to 
any amount.of oral evidence, which does not always 

„create the same amount of confidence. 
A decree was passed onthe 17th June, 1921. An 


important registered deed of gift dated the 22nd- 


April, 1893, was subsequently discovered and -a 
“certified copy of the samé was obtained on 10th Jutie, 


-1926. The Court was closed from the 30th July, - 
1926, tothe 17th: October, 1926. An application for : 


*review on the ground of ‘discovery ofthis new evi- 
‘dence was made on the 18th October, 1926: 

Held, (1) that the application for review was barred 
by limitation; 

(2) but under the circumstances there was 
sufficient cause for the delay as the applicant had to 
-take legal advice and the delay could be condoned 
under s.5 of the Limitation -Act. 

Article 173 of Sch. I of the Limitation Act is 
applicable to an application for review even in cases 
-where the applicant comes to know of the facts upon 
which review is sought only after 90 days from the 
-date of the decree or order sought to be reviewed. 
A Dest DAYAL v. AMBIKA PRASAD, A. I. R 1929 All. 
545; Ind. Rul. (1929) All. 847 - >.. 99 


‘Oudh Estates Act (| of 1869), s. 11—Will by - 


taluqdar—Provision for successive life-estates, valid- 
ity of—Rule against perpetuities. 


The holder of a talugdar estate madea Will undér 

ll of the Oudh Estates Act of 1869 appointing 
‘his brother's son F' as his executor and successor of 
all the talugdari estate with all the rights and 
interest therein and authorising Į to exercise all the 
testator's powers of possession and enjoyment as 
‘owner, The Will directed that after the death of 
F, M, the testator’s son, if alive, 
‘successor with the same powers -as had been 
“bestowed upon F, and after M; H shall be the 
successor. There wasa further ‘provision that after 
all these three successors the fittest amongst the 
‘déscandants of the successors shall succeed, and 
“that the. last legatee shall have power to nominate 
as his successor anyone whom he considered fit from 
amongst the descendants. H predeceased M.: 

Held, (\ethat F. .obtained nothing but a lonited 
estate terminable on his death ; 

(2) that the line of succession laid down by the 


‘testator could enot be given effect to under the 


Oudh: Estates Act, .1869, and further. o fended 
against the law forbidding. -perpetuities : 


X3) that the remainder, therefore, vested - -in M- as ` 


the testatorès heir, and M became the full proprietor 


on the death of F. O`'Nrsar ALI Kuan v. MUHAMMAD ` 


ALI Kuan, 6 O. W. N. 549; Ind.: Rul. NUN Oudh 497; 
ALR 1929 Opdh 494 337 


defaulter- and, the debtors and. 
B KAIKHUSHRU - 
v. Bat Goras, 31 Bom L-R. 406: A.I. R. 1929 bom `, 


Evidencg— Fact obscure Documentary evi-. 


shall be the 


ae INDEX. T 
"To Oudh Laws Act VIN of 1876), 88.°7, 10,12 


‘it would be 
© assert it, - 
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- Sale of village in severai~.blocks—Right of first . 
- purchaser - to pre empt -others--Refusal to purchase 
after full knowledge—HEstoppel and acquiescence— 


ay Absence of formal notice. under’ s. 10, effect of — 


‘Village community’, meaning of —Devisees' of single 
owner living i in -England, whether constitute ‘village 
community.’ 

The owners ofa village: divided it into a number 
of blocks and sold the blocks to -different persons. 
The first purchaser in order of time sued the sub- 
séquent purchasers for pre-emption. It was found 


that the blocks were in..the market for some time; 
‘that the plaintiff had procured a list of all the 
- blocks, containing the prices; -that he knew that they 


were all inthe market and could be had for those 
prices; and that he had refused to purchese any of 
the blocks: purchased by the defendants though he 
was aware of the. agreements to sell them to the 
defendants : 

Held, that assuming that -the prior completed 
purchase by the plaintiff would, under other circum- 


‘stances, have given him „the right of.pre-emp- 


tion in respect of the blocks in suit, he must be 
taken by. his-conduct to have waived this right, and 
inequitable to allow him  to:re- 


‘Held further, -that ‘the mere fact that formal. notice 
under s, 10 of the Oudh Laws Act was not given 


-to the plaintiff, was under the circumstances, im- 


material. 

Where a village was owned by a single person 
and on. his death several persons residing: in 
England who were his devisees under a will became 
the owners of the village: 

Held, that the devisees did not, merely because ` 


they had acquired an interest in the land, censtitute 


a ‘village community’ which did not exist apart 
from. themselves. P © PATESsHwARI PARTAB NARAIN 
BINGH v. Sita Ram, A.T. R. 1929 P. a 60 W.N. 
763; 57 M. L. Jd. 637: Ind. Rul. (1929) P. O. 331; 20 


'L W. 885;. 4 Luck. 421; 90 O. L. J. 555; (1929) N. NE 


N. 926; 56 T. A 356 (P. 0). 
Oudh Rent Act (XXI! Of 1886), ss. 3 (1), 108 yah 
119,119-B, 119-0, 135. See Orvin. PROCEDURE - 


Cone, 1908, 5. 115 357 
Part BENGEN ANGE; See VENDOR AND PURCHASER 
218, 744 


Partition ‘Act (IV of 1893), 8. 4 (1)—Sale -of . 


share in family dwelling house to stranger—Sutt for 
partition—Right of members to buy off purchaser's 
interest—S. 4 (1), applicability of—Omission to 
claim benefit of s. 4 in previous suit, whether 
creates estoppel—‘Undivided- family’, meaning of ` 
S. 4, construction of. 

Plaintiff No.2 purchased the share of a member 


‘of an undivided Hindu -family in a ‘dwelling house 


belonging to the family and sued for partition. : The 


` defendants did not claim the benefit ofs 4 of the 


Fad 


Partition Act, Plaintiffs Nos. | and.2, then’ purchased 


. the sharesof two other members of. the family and 
- again sued for partition., The defendants claimed 


the benefit of s 4 of the Partition Act: 

Held, (1) that s. 4 -ofthe Partition -Act -was- "appli 
cable andthe defendants were entitled to claim the 
benefit of the said section ; 

(2) that.-the defendants were not estopped in. any- 
way from claiming such benefit by their not having 
claimed it in the previous suit:. 

Section 4 of the Partition Act is an enabling section 
but it. ought to be strictly construed as it-raiges a. 


. Statutory bar to the exercise of the right of as 


- Partition Act—concld 
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lor s 


"tion in derogation ofthe right under the ordinary 


law. 
— The term “undivided family” in s. 4, Partition Act, has 


mot been used in a technical sense and is applicable to 


` {v 


a 
* 


Hindus and Muhammadans alike and must be held to 
have-much the same meaning as the words “undivided 
family” in cl. (2) of s. 44 of the. Transfer of Property 
Act.. A MASITULLAH v. Umrao, A, I. R. 1929 All, 414; 
Ind. Rul. (1929) All, 1051 523 


- Partition sult—Receiver, whether can be appointed 


," prisoner. amounting. to 


at creditor's request. See O1vi, PROOEDURE Cops, 
1908, O. XLI, r. 1 687 


Penal Code (Act XLV of 1860), ss.. 21, 222— 
‘Public servant’ Jail warder, whether public servant 
—Intentionally aiding prisoners to escape~ 
‘ “Intentionally. aiding, definition of-—Acts of 
preparation. and not 

attempt, effect of. a, Ta 
A Jail warder is. a public: servant within the 
meaning -of s. 21 of the Penal Code. ` 


. À person who does certain acts- in. order-to: 
facilitate the attempt .ofa prisoner to: escape and. 
_ thereby does facilitate an attempt to escape, . 


15 


| guilty of an offence under s, 222 of the Penal Code, and 


it makes no difference thatthe acts proved on the! 


- part of the prisoner do’ not amount to-an attempt to 
_ escape but constitute only a preparation to escape or 


| 1929. Lah. 631; 30 Or. 


that the attempt .was in fact frustrated by other - 


circumstances. L MAULA BAKHSH v. Emperor, A.I. R. 
L. J. 1103; Ind, Rul. (1929) 
Lah. 938 kh 762 


~-s, 75—Criminal Procedure Code (Act V of 
1698), 8. 511—Previous conviction, mode of. proving 
—Necessity of giving details of previous conviction— 





Subsequent conviction trivial—Sentence of trans-. 


‘portation for life, propriety of. i 


'- The Oourt should as a rule prove a previous 


t 


. 
+ 


‘conviction when it is relied upon for the purposes 


‘of applying s. 75, Penal Oode, by one of the methods 


laid down in s.51!, Criminal Procedure Oode. 


“When an accused person has hada certain number 
- of convictions against him, it is not in accordanée 


with enlightened ‘ideas of the administration of 
criminal justice to sentence him to’ transportation 


: for life for the commission of a subsequent offence 
_ which is trivial in itself, 


It is essential for the Court when, invoking s..75, 


: Penal Code, to set out in its judgment with’ preci- 
-Bion the dates and particulars of each previous con- 


$ 


' viction which is relied upon for the purpose of 


applying that section. L Dava Ram v. EMPEROR, A. 


"J: R. 1929 Lah. 768; 30 P. L.R. 530; 30 Or. L.J. 


«1082; Ind~Rul. (1929) Lah. 893 


4 


‘429 
S..84—Unsoundness of mind’, meaning of— 


i of motive and signs of hallucination; effect 
a) 


insanity in the gense in which the words would be 


“used by analienist but may not be suffering from 


_ realise the nature of the act and presumes that . 


4 


- sequences of the action he takes. 


unsoundness of mind as defined in s. 84, Penal Code. 
The law recognises nothing but incapacity to 


where a man's mind or,his faculties of ratiocination 
are sufficiently clear to apprehend what he ‘is doing 
he must always .be presumed to intend the con- 


Mere want of motive and the fact that accused 


„showed some signs that he suffered from a certain 


i a? 
= 


:hallucination are not sufficient:to attract .the-appli- 


= 


~ 


INDIAN CASES. . 


766; 30 Or. L. J. 1055; 


_ 1898, 5. 254 


A man may be suffering from some form of . 


< B829, 


Penal Code—contd. ; LA 
cation of s. 84,- Penal Code. L JALAL v. EmperogR, 30 
Or. L, J. 1024; Ind. Ral. (1929) Lah. 862 -` 270° 


——-— §§. 107, 279, 337—BRash, or negligent 
driving—Injury to occupants alone—No danger to 
person using public road-—Offence, nature of— 
Licensed driver permitting unlicensed driver: tó: 
drive—-Latter driving rashly or negligently —Fommer, 
whether guilty of offence of abetment. : 
To sAstain a conviction under s, 279 of the Penal. 

Code for driving a bus rashly or negligently, it 

must be shown that the driving complained of 

constituted a danger to any person using the public: 
road; but a person who causes hurt-to the occu- 
pants of the vehicle by rash or negligent driving 
can be convicted of an offence under 8,337 of the 

Penal Code. a 
A licensed driver permitting an unlicensed one 

to drive a motor vehicle cannot for that reason 

alone be charged with abetment of the offence: of’ 

rash or negligent driving by the latter, under s. 107, 

Penal Code; he may be guilty of an offence under 

the Motor Vehicles Act, but for a conviction for 

this offence he must be specifically charged with the 
same, _ or 
The charge of allowing an unlicensed man to drive a 
motor vehicle is not included logically in the charge of 
abetting his driving rashly and negligently. 
Mayomap JAMAL v. Empgror, 20 Or. L. J. 1077; Ind. 
Rul. (1929) Sind 216; A.1. R. 1930 Sind 64 536 


f 
———— $8, 116, 161—-O7fer of bribe to oficer functus 
officio—.O fence, whether committed. a 
No offence.under s. 161-of the Penal Code is 
committed where the public servant to whom the 
bribe is offered is at the time. when the offer isn 
made functus officioags to the matter in respect of 
which the bribe is offered. M In re VENKATARAMA- 
NaAlDU, 30 L. W. 235; 57 M. L. J. 239; A. I. R. 1929 Mad. 
(1929) M. W. N. 695; Ind. Rul. - 
(1929) Mad. 955 . : | 315: 
—— S, 124-A. See ORIMINAL PROOEDURE moe 

66 
ss, 147, 155. See Oniminan PROCEDURE 

Copr, 1898, s. 162‘ ` 139 
——— $, 161. See PENAL Goneg, 1860, s. 116 315 
5.182—Essentials of offence-—Accused's adet 

mala fide or malicious. ~ i 
To constitute the offence punishable under s, 183, 


Pénal Code, it is necessary that the infor 
‘mation given should be information which 
the accused person knows or believes to be 


pore It is not sufficient that he had reason to 
elieve it to be false or that he did not believe ‘if to - 
be true but there must have been positive knowledge 
or belief that it was false. L SARDAR Kaan v. EM- 


, PEROR, 30 Or, L. J. 1008; Ind. Rui (1929) Lah. 838; 30 
-P. L, R. 655; 11 Lah. L, J. 495; A. 1. R. 1930 Lah.. 


54 230. 


$,136—Attachment under distress warrant 
— Property made over lo surety—Second warrant to- 
realise amount by sale of property attached and on 
failure to attach other properties— Surety denying 
_ suretyship—Attachment of other properties 
Obstruction—Offenee. —_. i 
The petitioner was assessed to mcome tax and” 8 


. distress warrant wasissued. Thee peon attached a 


bullock and left it in the custody of a surety. A 
second peon was then deputed to realise the amount 
under warrant by sale of the bullock and failing that 


“by attachment and sale of other properties. The~ 
.. surety denied that-he had received charge of: the + 


e~r 


«= 


* 

£ i 
- 

s 


- ol 119) 


- 


: Péhal Code~-eontd.. -o 


former bullock. i The.peon attached two more bullocks 
and the petitioner forcibly prevented’ their removal: 


* Held, that the peon was acting within the scope _ 


* of the directions given to him-in the second warrant 
‘ in attaching the two, bullocks and the petitioner was . 


i gali ofan offence under s. 186, Penal Code. 


- 30 Or. L. 
s 


. leading an immoral life. 


Pat 
IOHIT LAL v. EMPEROR, A I. R. 1929 Pat. 503;` 
J. 1093; Ind, Rul. (1929) Pat. 6lize9 Pat 344 
886 
————-S. 211. See ORIMINAL Procepurs Cope, 1898, ` 
8. 235 | i ; me 575 
——— §,222, See Pexar Copr, 1860,5.21 762 
———— 8.279. See Peyna Ooper, 1860, s. 107- 536 


s. 300, Exception I—Deceased leading | 
unchaste life—Mild warning by accused—Deceased 
_ abusing accused- Beating by accused- Stick blow 
proving fatal—Grave and sudden provocation. 
The deceased who was the wife of the accused was 
On the night preceding 
the occurrence the deceased slippéd out of her house. 


. at l a. m. leaving her husband and her little child> 


. woman from outside the house. 


behind. The husband was disturbed by the cries, of 
the child and had to nurse it till the return of the 
When she came 
back-he asked. her as to where she had been and 
she replied that she had gone torelieve nature. The 


` husband -then went to sleep. In the morning, before - 


= 4 


going out for. work he significantly asked his wife - 


not to be very often absent from home. In reply 
she abused the accused who according to the rough 


-~ ways of the people of his class gave her a shoe 


- again abused the accused. This further exasperated - 
_ the accused who 


beating accompanied with abuse. The deceased 
pioka up a stick which happened 


to be lying. at the spot and gave her a couple of 


; ‘ blows with it which proved fatal: 
 . Held, that in judging the conduct of the accused 


' one must not confine himself to the actual moment 


when the fatal blow was struck but must take into 


_ consideration the previous conduct of the woman as 


' 867; 30 P, L. R. 652; A. I. R. 1929 Lah. 861 


+ 
fn 4 


$ 


well and the case was covered, by Exception I 


tos. 300, Penal Code, es the accused had acted under ` 


grave and sudden provocation, L Jan MUHAMMAD 
v. WMPEROR, 30 Or. L. J. 1014; ‘Ind. Rul. (1929) Lah, 
323 


s. 302—Murder—Aconite poisoning—Tests 
—Discoloration of nails and teeth after death, . 
significance of —Medical evidence. , 
Aconite poison may bs extracted from organic : 

liquids by means of the Stas's process for separation 
of alkaloids It may also be detected by applying. 
the test of taste and that of the pysiological action on 


` animals such as mice-or frogs, 


} 


Discoloration of the teeth and nails after death 
may be caused by intense irritation. : 
- Obiter.—Hven in the absence of medical evidence a 
conclusion of death by poisoning could bea good 
conclusion. O Umrao v. IMPEROR,. 6 O. W. N. 681; 
30 Cr L J. 1118; Iad. Rul. (1929) Oudh 650; A. L R. 


> 1929 Oudh 516 "870° 
© — ——~*s, 304, See CRIMINAL Procepure Cop, 

1898, s. 162 i 39° 
—— 5, 337. See Pana Cong, 1860, s. 107 536 


——— §°361—Pledge of girl by natural guardian 
—Pledge by pledgee — Pledgee and sub-pledgee, whe- 
ther guilty of kidnapping—Absence of demand-of -` 
custody-by legal guardian, effect of —GQuardianship— 
Guardian's right to transfer right of guardianship. 
A pledged his girl with B to securea-loan. A did 


GENERAL; INDEX, 


yt 


Penal Code—contd. a -ib o iie 


- wal 
~ s 


, 8 loan raised by him from ©. A, without. demand- 


ing the custody of the girl from B or C, instituted & 
complaint against B and C under s. 361, Penal Code: 
Held, that B and .C were not guilty of kidnapping 
-under s., 381, Penal Code. - 
' Though the pledging of a girl to secure a loan is 
not 2 legal contract and cannot be enforced in law, 
the pledgee does not by retaining the girl commit the 
offence of kidnapping under s. 361, Penal Code, 
inasmuch as the said section has no application 
where the guardian has consented to the taking away 
or keeping of girl, = 
If after having obtained custody of a minor in a 
lawful manner with the consent ofits guardian the 
minor is married or disposed of in such a manner as to 
make.it impossible for the lawful guardian to get back 
the custody of the minor, an offence under s. 36], Penal 
Oode, would be committed and the temporary guardian 
doing any such act would be liable under the section; 
but so long as nothing is done which would render 
the restoration or exercise of the custody of the 
child by the lawful guardian impossible, the mere 
fact of transferring the guardianship by the tempo 
rary guardian would not constitute, an offence, 
Where a girl is made over by its natural guardian to 
another, the latter becomes temporarily the lawful 
guardian of the girl with all the rights and liabil- 
ities of a natural guardiak including the right to 
transfer his guardianship, Pat Jinpar KAIYER v, 
Emperor, 10 P. L. T. 326; A.. I. R. 1929 Pat, 316: 30 
Or. L. J. 980; Ind. Rul, (1929) Pat 568 72 


366-A—Kidnapping—Consent of girl 
kidnapped, effect of—Consent induced by accused 

— Girl following accused even after knowledge of 

his bad intention—Liability of accused, 

The fact that the minor is a consenting party 
would not prevent the commission of an offence 
under s. 366-A, Penal Oöde. 

Where in a prosecution for an offence under s. 
366-A, Penal Code, it appeared that the accused first 
put. forward the story that the girl was to be taken 
to her sister, but even after the girl discovered that 
she was not -being so taken,.she fell in with the plan 
of.the accused : _ 

Held, that the offence of inducement had been com~ 
mitted and the girl's subsequent willingness neither 
prevented the offence nor reduced its gravity and the 
accused was, therefore, guilty under s. 366-A, Penal 
Oode. 
` “‘Dictum,—The aim of the provisions ofs 366-A, Penal 
Code, is to prevent immorality and the provisions are 
framed more with the desire of safeguarding the public 
interest of morality than the chastity of one particular 
woman. A BHAGWATI Prasad v EMPEROR, A. I. R. 
1929 All. 709; 30 Or. L.J. 985; Ind. Rul. (1929) All. 
974 14 


1 
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$. 379—Theft—Removal of trees to estab- 
lish ov create evidence of title—Defence of bona 
fide claim of right—Criminal trial—Sentence— 
Leaders of body of men deliberately defying law 

` — Deterrent sentence. kei 
The ‘proprietor of a jungle, in whose name the 
jungle was recorded. issued a proclamation forbid- 


‘ding villagers from cutting trees: from the jungle, 
. The raiyats announced their intention of cutting and 


set up a right todo so and, ona concerted plan, 
started cutting operations on-a large scale. Jt was 


‘ found that they, had no customary or, any sort. of 
“right to cut the trees and ‘that it was in pursuance 


` pot pay the loan and B pledged. her with.C to-secure ‘df a’ concerted movement to establish’ or create evi- 


. 7 v of “Criminal 
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-~ dence of right in view of approaching settlement 

' operations that the cutting was done, The petitioners 
who were the leaders of the ratyats:were charged 
with theft : | " : 

. Held; (1) that the petitioners did not under the 
circumstances cut the trees in exercise of a bona 
„fide claim of right, and were guilty of theft ; 

' (2) that they deserved a deterrent sentence as 
they were the leaders of a body of men who. had 

. deliberately defied the law. Pat JAGI Uraon v, Em- 

~ Peron, A, I. R. 1929 Pat. 502; 30 Or. L: J, 1100; 
Ind. Rul. (1929) Pat, 615 887 


menanam SS, 403, 411—Taking possession of miss- 
-_- ing animal and trying to sell 1t—Offence, nature 
misappropriation— Receiving stolen 

. property. Á i 


Where a person takes possession ofa missing animal 
and tries to dispose ofit, he is guilty of an offence 
under s. 403, Penal Code, but he cannotbe convicted 
7 unders.-411, Penal Code, unless there is evidence to 

- show thatthe animal was lostto its owner by the 
“ commission of any oneof the offences mentioned 
“ing, 410 ofthe Code and that the accused knew-or 

had reason to believe thatit was stolen property.’ A 

Pru OHAND v. Emperor, Ind. Rul. (1929) All. 1103; 

30 Gr. L, J. 1183; A. I. R. 1929 All. 917; (1930) A.. L. 

J. 220 ' 863 


eimen SS, 467, 471, -See ORIMINAL PROCEDURE 





.. Cope, 1898, s. 35 63 
- s. 471; See REGISTRATION Acr; 1908, as. 
73, 82 i ; 888 


5. 498—Marriage, proof of—Presumption 
from-long cohabitation, whether suficient, 

Under s. 498, Penal Code, marriage must be 
strictly. proved and itis not permissible to base a 
conviction on the presumption of marriage arising 
from cohabitation for a number of years. L. Vir Sindu 
v. Emperor, 30 Or L. J.1051; Ind. Rul. (1929) Lah. 
876; 30 P. L. R. 643; A. I. R.1930 Lah, 230 “332 


-n = $, 500. See CRIMINAL PrOGEDURE Cons, 
1898, 5. 235 575 


~ $. 500—Criminal Procedure Code (Act V of 
1898), ss 221, 228, 289 (d)—Defamatory statements 
made on several occasions, charge of--Jornt trial 
of more than one person, validity of—Charge to 
specify particulars of each occasion — Defective 
charge—Validity of trial 
Section 239 cl. (d), Criminal Procedure Code, 
permits a joint trial of more than one accused person 
-of offences committed in the course of the same 
transaction, and, therefore, a joint trial of more than 
- one person who are associated together in circulating 
- on different occasions defamatory statements with 
the common object of injuring the complainant, 
is not illegal, 











Where the accused is alleged to have defamed the | 


complainant onm several occasions, the charge must give 
particulars of the: different occasions on which 
defamatory statements are alleged to have been 
made; otherwise the charge-is bad and the trial is 
vitiated. l to MANAH 
Disregard of the provisions, of s 233, Oriminal 
Procedure Code, is not an irregularity that could be 
remedied by s. 537, Criminal. Procedure Code, but 
-ia altogether illegal. S Arr Manomep v. Eaperor, 
30 Or. L. J. 1073; Ind; Rul, (1929) Sind. 212; A. I. R, 


~ {930 Sind, 62 


“INDIAN OASES,- 


532 
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Pleader and cljent.- Pleaders power to come 

promise. i 

Where no express authority to compromise hag 
been given toa Pleader by the terms of his engage- 
ment, there is no such power inherent in him. k 
MEHRA v. AHMAD, A. I R. 1928 Lah. 746; Ind. Rul. 
(1929) Lah. 894 ` 430 


Possession—Vacant sites used for tethering cattle—~ 
. Presumption of ownership. Soa 
Possession over vacant site used for teth4ing 
cattle forsome months in a. year`is prima facie 
evidence of title and throws the burden of proving 
want of title on those that allege it -N KASTUROHAND 
-BHIKAMOHAND V. ATMARAM, Ind. Rul. (1929) Nag. 333; 
A. I. R. 1929 Nag. 318 701 


Practice—A ppeal—New case. 

Though generally a ground not taken in the 
plaint ought not to be allowed to be urged in second 
appeal, thé matter should be considered when ihe de- 


‘ fendant’s own document supports it and when it 
‘appears to have been raised in the lower Appellate 


Court without any objection. Pat INDRASAN PANDE v, 

KABUTRA Kuan, A. I; R.1929 Pat 237; Ind. Rul. (1929). 
Pat. 604 i i , : 556 

Appeal to Privy Council—Deposit of costs 

and printing charges-—-Application by decree-holder e 
to attach amount in deposit—Grossly improper 

conduct and offence to Court—Liability of legal 

advisers. - 

A got a decree against B. The latter appealed 


to- the Privy Council and deposited a certain 


amount in Oourt for costs of the Privy Oouncil 
and for printing charges. A applied to attach 
this amount in execution of the decree obtained by 
him with the object of forcing B to abandon his 
appeal to the Privy Council: 

Held, that the conduct of the decree-holder and 
his legal advisers in asking the Court forcibly to 
convert the money deposited in Court by B for a 
particular purpose, toa different purpose in breach 
of the faith put in Court by. B with the object ‘of 
compelling B to withdraw his appeal was grossly 
improper and an offence tothe Court. A-SHANTANAND 
Gir v. BASUDEVANAND Gir, Ind. Rul. (1929) All. 965; A. 
I. R. 1929 All. 794 ” 5 
—~ Appeal to Privy Council—Fatlure to deposit 

costs of translation and printing—Power of High 

Court to extend time—Remedy of appellant— 

Limitation and Gode of Civil Procedure (Amend~ 

ment) Act (XXVI of 1920), s. 8 (1). j 

Section 3 (1) of Act No. XXVI of 1920 is imperative 
‘in its terms and the High Court has no power to 
excuse delay in payment ofthe costs of translation 
and printing in respect of appeals to the Priyy 
Council The appellant can, however, move the Privy 
Council in the matter. A Jorr Prasap v. HARKESH 


Singa, 26 A. L J. 433; Ind. Rul. (1929) All. 1070 574 . 


Case depending on inferences from cira 
cumstances—Duty of Court to weigh evidence as a 
whole = 
Where a case depends largely on the inference 

to be drawn from circumstances, ‘it is Sessentially 
necessary that the facts should be considered in 
relation to each other and wéighed as.a whole. CG 
Busorp v. Nywaz Aumep Kuas, 33 O SV-N. 439; A.I. 
R 1929 Cal 533; Ind Rul. (1929) Cal. 724 116 
Counsel engaged in another Court -when 
`~ case is taken up—Duty of Court to giré reasonable 
` time to Counsél to altend—Pariy goig to fetch 
Pleader —Dismissal of suit—Counsel applying for 

- restoration on return—Duty of Court to’ restore. ~ 
Where the Oourt learns when a caseis taken up 

e. 
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Practice-- contd. 


for hearing that the Counsel retained in the case 
is actually engaged in an adjacent Court in another 
gase, the proper course to adopt would beto stand 
over the case for a few minutes to enable the 
Counsel to attend,’ 

“ When a case is dismissed for default under such 


‘circumstances without giving time to the Counsel 


to attend, and the Counsel, immediately on return- 
ing from the other (ourb explains his al%ence and 
asks for restoration of the case, it is the duty of 
the Judge to restore the case at once to the list and 
hegr it on the same day, if possible. 

Whilst Courts of Law have a right to insist that 


parties and their Pleaders shall be ready when the 


case is called on, allowance must at times be made. 
for an inevitable happening and some in- 
dulgence shown in order that the parties may 
have their cases’ decided onthe merits. A Natuo v. 
Basu Ram, A I R 1929Al1. 399; (1929) A L.J. 559; 
Ind Rul (1929) All 1011; 51 A 758 435 


Courts duty to record entire evidence— 
Refusal to examine witnesses en bloc, legality of. 
The Court must record all the evidence produced 

by a party whether the evidence is satisfactory or 

unsatisfactory. It can always cut short a witness 
who is not giving admissible evidence by refusing 
to record his answer but that does not justify the 

Court in discarding witnesses en bloc merely because 

the party himself asserts thatthe witnesses are not 

likely to be an improvement on the witnesses gone 

before. L Gosinp Ram v. OHUNILAL, Ind. Rul (1929) 

Lah. 874; 30 P. L. R 645; A. I. R. 1980 Lah. 221 oan 


Greater relief clatimed—Smaller relief, grant 


pana 





07. 

A Court can grant a smaller relief though it is 
not specifically prayed for because the greater relief 
always includes the smaller, L Jimprror v. MILEHA 
Sinar, A. I. R. 1929 Lah. 667; 30 Cr. L. J. 1006; Ind. 
Rul. (1929) Lah. 835 227 
—-— New  case—Plea of misrepresentation— 

-Setting up case 

—Inconsistent pleas. 

The plea of misrepresentation is inconsistent with 
that of common mistake and a party who sets up 
the plea of misrepresentation cannot be allowed 
in second appeal to seb up a case of mutual 
mistake. GC Soorata NATH v. BHABASANKAR GOSWAMI, 
33 O. W. N. 626; A I. R. 1929 Cal. 517; Ind. Rul, 
(1929) Cal 765 205 
=- Parties—-Impleading parties ‘for watching 

proceedings’, legality of. ° 

A person cannot be added as a party to a pro- 
ceeding merely ‘for watching the proceedings.’ There 
is neither meaning nor purpose in such procedure. © 
NATIONAL Ixsuraxce Co. Lrp. v. Nissim ABRAHAM 
GABBAY, 56 O. 447; A. I. R.1929 Cal. 477; Ind. Rul. 
Rul, (1929) Cal. 709 21 


-—— Pleadings Suit on mortgage--Admission of 
different mortgage by defendant—Decree on basis 
of admisled mortgage, legality of. 

A Oourt is entitled to allow the plaintiff to sue on 
mortgages admitted by the defendant even though 
his plaint set forth mortgages -different in number 
and in otherrespeets. A Jar NANDAN v UMRAO JÊOERI, 
A. 1. R. 1929 All, 305; Ind. Rul. (1929) All, 1064; 13 R. 
D.872 e s 568 
Stay of criminal case pending civil case—Dis- 

cretion of trial Court—Interference. 

“There is no invariable rule as regards the staying 
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of mutual mistake in second appeal - 
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of criminal proceedings pending theissue in a civil 
suit. Thisis a matter for the discretion of the trial 
Court and ifthe trial Court has exercised a judicial 
discretion, the High Court will not interfere in 
revision. Pat Hirpay NARAIN SINGH vy. EMPEROR, A. 
I. R 1929 Pat 500; 30 Or. L.J. 1101; Ind. Rul. (1929) 
Pat, 616; 10 P. L, T. 889 --- 888 
~ Taking up cases late in afternoon condemned 
—Receiving private letters from parties or 
Counsel, impropriety of. h 
Under the circular issued by the Lahore High 
Court to the subordinate Courts no cases should be 
taken up by subordinate Courts after 4 P. mM. 
_ Sub-Divisional Officers should take criminal work 
first and the miscellaneous work as Sub-Divisional 
Officer and Collector afterwards as this procedure is 
calculated to save the parties and their witnesses in 
criminal cases generally a great deal of inconvenience 
and trouble. 
Magistrates should not receive any. private com- 
munications from the parties or their Counsel relating 
to cases pending before them. L Dayawanti v. BITA 


Nand, A. J. R. 1929 Lah. 702; 30 Cr. L. J. 1048; 
Ind. Rul. (1929) Lah. 871; 30 P. L. R. 657 327 
Precedents i 


. A Full Bench case, although it may be the decision 
of two Judges. against the decision of a 


third, is always entitled to respect from a Division. 


Bench presided over by only two Judges. A Dip 

CHAND v Suro Prasan, (1929) A. L. J. 769; A. I. R. 

1929 All 593; Ind Rul. (1929) All. 951: 51 A. 910 103 

Pre-emption. See Limitation AoT, 1908 s. 7 234 

———— Decree for pre-emption—Deposit of pre- 
emption money with request that it should not be 
paid overto vendee till disposal of appeal, validity 
of—-Dismissal of suit by trial Court after appeal, 
legality of. 

The mere fact that a deposit of pre-emption money 
in compliance with the terms ofa decree for pre- 
emption is coupled witha request that the money 
so deposited should not bepaid tothe vendee till 
the disposal of an appeal which is intended to be 
filed against the decree does not make the deposit a 
conditional or invalid deposit, so as to justify the 
Court in treating the deposit as no depcsit at all 
and dismissing the suit. 

Tt isnot necessary that there must bea prelimi- 
nary decree and then a final decree in all casesin 
which pre-emption decreesare passed embodying the 
condition that ifthe pre-emption money be not paid 
within the time fixed by the Court, the suit shall 
stand dismissed. wa 

Once an appeal is preferred from a decree, the Ap- 
pellate Court becomes seized of the entire proceed- 
ings and becomes vested with the jurisdiction of con- 
firming, varying or reversing the decree from which 
the appeal is preferred. O ABID ALI KHAN v HAR 
Persuap, 6 O. W. N. 644; Ind, Rul. (1929) Oudh 542; 
A. I. R. 1930 Oudh 13 462 


Fictitious price—Burden of proof—One 
item of consideration fictitious-~lntire .considera~ 
tion, whether fictitions—Determination of market 
- :palue—Price actually paid, value of. 
. In a suit for pre-emption very slight proof will 
shift the burden on the vendee to prove the actual pay- 
ment of the price entered m the deed. 

If one item of the consideration for a sale-deed is 
proved to be fictitious, the entire consideration enter- 
ed in the sale-deed of which this. item forms part 


- 


mist be deemed to be fictitious, 


+ a 


- “is 


974 


Pre-emption—concld. - i a 


In determining the market valus, of the property 
in a suit for pre-emption, the, price actually paid 
inder the sale-deed isa 
Kaan v. Hag Perasan, 6 O. W. 
Dudh 539; A.I. R. 192) “Oudh 486 


5 w.’ 


rio, Sale and mortgage by conditional sale dis- 
> tingaished—Transfer of ‘Property Act (IV of. 1882), 


s. 58 (©). l ae 4 f 7 

It pase be stated broadly that in every case 
“where there is-an ostensible sale subject. to the 
‘ondition of re-purchase, the transaction cannot be 
a sale but ‘must always be a mortgage by con- 
‘ditional sale and it isalways open to a pre-emptor 
“who ig ‘no party to: the transaction to ‘show by 


N. 630; Ind. Rul. (1929) 
45 





direét or circumstantial, that although- 


‘evidence, 3 | 
a transaction ‘was, clothed in that .particular garb 


‘3 in reality ‘and ‘substance a sale transaction. 
< Bat where a are no such special circumstances 
and there is ‘only a ‘transfer of the property sub- 
ject to the ‘condition of re-sale, the. case would fall 
within. the definition of a mortgage by conditional 
' gale as laid down ins. 58 (0), Transfer of Property Act. 
A Min SINGH v. GUMAN Singa, (1929) A. L. J. 887; A. 
I. R. 1929 All, 619; Ind, Rul. (1929) All. $56 — 108 
‘Principal and agent. See Conrsacr Aor, 1872, 
5 = Agency for fixed term—Dismissal of agent 
‘during term, when justified—I rregularity o f 
proceedings adopted for dismissal, effect 6f—Surt 
‘for declaration Petr sinh Pia dhina, 

maintainability of, without prayer 
| pr pa Relief. Act (I of 1877), 8.. 42 Proviso 
—Suit for damages, when maintainable—Master 

. servant—Agent e 

Ta “entitled to withhold remunera tion—Contract 
Act (IX of 1872), 8. 89-—Agent's right to «interest 

‘on commission due to-him. pá ae 
“<A master cannot allow his servant to remain idle 
and ‘object at the end of the month to paying his 
salary on the ground ee he did little or no work 
uri whole month. 
pence gervant may have been employed for a 
fixed number of years, he can be dismissed during 
the term if his connection with the employer raises 
a reasonable apprehension of injury to his reputation. 
Anyiause which so alters the position of the ser- 
vant as to render his retention harmful to- the 
master would justify his removal within the term 





agreed on under different circumstances. 
‘Damages for termination. of agency before the 
be recovered ‘only 


expiry of the agreed term can 
where such 


and the question whether there was ‘sufficient 


‘will largely depend upon the nature of the 
apadhang? which the agency relates, the personal 
qualifications which existed when the - contract was 
entered into, the altered conditions which since 
came into existence and their probable effect on the 


interests of the employer. 
pa be laid down for any class of cases. 
A’ dismissal, if otherwise justified, 
characterised as wrongful because the means adopted 
to. bring. about that legitimate and were 


not warranted by th 
to the case unless 16166 
of those rules itself resu 
Cisne inti Company were appointed Managing 
Agentsof the defendant Company in 1922 fora 
period of 20 years, . The plaintiff Company hada good 


hown that, the non-observance 


” 


INDIAN CASES, 


helpful guide. O ABID ALI- 


dismiss 


remaining idle-—Principal,. 


termination is without ‘sufficient cause,’ ` 


pal. 
No hard and fast rule . 


cannot be 


the rules of procedure applicable | 


ltéd in harm to the party . 


"aab 


” 


Principal and agent—concld. - 3 =’ 
financial reputation in-the market but the reputation 


‘was shaken in 1923 and the defendant Company -. 


passed a resolution terminating the agency of the 
plaintiff Company and actually - removed* them from’ 


9. management. IJiven before their removal, the plaint- 


if Company did'not.render any substantial services 
to the defendant Company but the latter .did ng?” 


_take any steps to get full services from them. The 
plaintiff cempany sued (1) forthe commission due 4o- 


them under the terms of the agreement till the datebf - 


‘their dismissal, (2) for a declaration that they were 


not validly dismissed as the resolution dismissing 


‘them was ultra vires, (3) for damages for wrongtul 
‘dismissal and for certain other reliefs: - -a 


t 


__Held (1) that the plaintiff Company were entitled 


-to the full amount of commission payable to them 
till the date of their dismissal; 


14 


(2) that the defendant Company were entitled to 
them regardless of the term as the. 
circumstances had changed and it was harmful to 
the defandant Company to employ the” plaintiff, 
Company owing to the loss of reputation of the latter” 
- (3) that damages for wrongful dismissal could- 
not be claimed even if the “meeting in 
which the - resolution dismissing the. plaintiff 
Company was passed was not properly convened; ` 
- (4) that a mere declaration that the plaintiffs 
distnissal was invalid could not be granted in the 
absence of a prayer for injunction against the 


‘defendants; . 


(5) that the plaintiff Company were entitled to 
interest on the commission payable to them. . 
Obiter.—Where there is conflict between duty and: 
interest, the servant or agent. must disclose any 
understanding likely to result 


arrived at between the servant or agent and a third -- 


person who enters’intoa contract with the master 
or principal, otherwise such a secret bargain being 
a fraud on the master or principal will entitle him 
to rescind the contract with such third person. A 
BOULTON BROTHERS & Co, LTD, v. New VICTORIA MILLS- 
Co. Lro, A. I R 1929 All. 87; 26 A.L. dz’ 1119: > 
Ind Rul. (1929) All. 1077 i 837 


—— Goods consigned by principal to Railway 
for delivery to agent—Non-delivery of goods— 
Agent's right to sue Railway—Endorsement of 
Railway receipt to agent, effect of. 

Where a principal sends certain goods through the 

Railway tohis commission agent for sale and the 

goods are not delivered to the agent, the agent has no 


locus standi to sue the Railway for damages for. ` 
non-delivery of goods. 


Endorsement of a Railway receipt to an agent 
does not pass the property inthe goods covered - 
by the receiptto the agent but only authorises the 
agent to obtain delivery of the goods for the princi- 
L Firm MaAULA BAKHSH-MUHAMMAD SHAFI v, 
SECRETARY OF STATE FOR INDIA, A. I. R. 1929 Lah. 590; 
Ind. Rul. (1929) Lah. $23 731 


-——— Notice to agent, effect of. 

Notice to the agent is notice to the principal 
whether it has been communicated to him or not 
except where there has been fraud on the part of 
the agent. L RASILA v. HAvELI RAM, A: I.R. 1929 
Lah. 500; Ind. Rul. (1929) Lah 930 , ` 754 © 
——_— Suit by Agent against principal—Juris- 

‘dietion of Courts. See Crvin Procepgre Oops, 

1908, s. 21 


` 


Principal and surety. See CONTRAOT Kor 1872, : 


5. 13 749 


in gain to him” -~ 


~- 
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Private International Law—Law governing title, Provincial insolvency Act—1907--concld. 


* . to-immoveable property... 


fi 


If a Court pronounces a j 
` oub of its jurisdiction, the Oourts of the country 
where itis situated are justified in refusing to he 
bound by it or to recognise it, and this even if the 
judgment proceeds on the lex loci ret site. L AMRU 
..Buaawanl, A. L R. 1929 Lah. 627; Ind. Rul. (1929) 
Lath. 898 482 


Priyy Councll—Leave to appeal Ẹto PrivyeCouncil. ; 


e-INncoME Tax Acr, 1922, ss. 66, 63-A (1) 


LS 


689 


Procession. See Torts 149 


Promissory note—Assignment—Suit by assignee., 


See Civit Procepung Cope, 1908, s. 20 295 
‘Prosecution, injunction against. See oe 


udgment “affesting land: 


Provident fund. See Income ‘Tax AOT, 1922, 5. 


10 (2) (ax) l 4 


“Provincial Insolvency. Act (II of 1907), s. 16 
—Provincial Insolvency Act (V of 1920), s. 28— 
Civil Procedure Code (Act V of 1908), O. XXI, r: 63 

-—Suit by attaching creditor to set aside order in 


claim proceedings —Insolvency of judgment-debtor— 


‘ Leave of Court, whether essentia 
‘effect of—Decree, whether nullity. 
A suit by an attaching creditor under O. XXI, 
er 63, Civil Procedure Code, for a declaration that 
certain property belongs to the judgment-debtor who 
has been adjudicated an insolvent, in which no 
relief is sought against the insolvent-debtor but in 
his favour and to which neither the debtor nor the 


receiver is a necessary party, cannot be held to be a 


l—Want of leave,. 


suit falling under s. 16 (2) of the old Provincial: 


Insolvency Act or 8 28 (2) of the present Act so as 
to require leave of the Court to be obtained before th 
institution of the suit. < 

Further, even if leave is necessary the lack of it 
does not cut at the root.of the Court's 
to entertain the suit. 


jurisdiction | 


Per Wallace, J.—Section 16 (2) (b) of the Provincial 


Insolvency Act of 1907 prohibits without leave 
of the Oourt a creditor from commencing.any suit 
or other legal proceeding which would hy its nature 
hamper or affect prejudicially the administration of the 
insolvent estate by the Insolvency Court in the insol- 
vency proceedings. Unless the suit or other legal 
proceeding thus interferes with the insolvency pro- 
ceedings, there is no reason why the Insolvency 
Court should have control: over. its institution. 

_A Court-is said to be acting without jurisdiction 
not only when it has no power or authority to hear 
and -determine the cause at all, but also when in 


the exercise of its authority to decide, it acts or. 


decides erroneously. 

The question whether a suit could be maintained 
without the leave of the Insolvency Court does not 
affect the competency of the Court to-try the suit, 
but only a question which might be raised for 
. determination in the suit. | : 

An order passed by a Court in a matter over 
` which it had jurisdiction against a person who is 
made a party to the proczedings in which the order 
~ is passed “is not open to attack collaterally in. a 

subsequent praczeding asa void order. M Dongpupi 

SUBRAMANNYAM V. Nuxe NARASIMHAM, 29 L. W. 319: A. 

I. R.1929 Mad.°323; 56 M. L. J. 489; Ind. Rul. (1929) 

Mad. 878 46 


Se 42 (1) (a)—Insolvent unable. to pay 
eight angas in the rupee—Onus of proof of 
reason, a . 
“Where a bankrupt has not sufficient assetg for 





paying. a sum equal- to eight annas .in the rupee-on 
the amount -of the -unsecured liabilities, the burden 
is upon him to show that the reason for the state 
of affairs has arisen from -circumstances for -which 
he could not be justly held responsible. A Sant LAL 
v. Ras Naraty, Ind. Rul. (1929) All. 964; A. JR, 
1929 All. 858 - f - ' 4 


Provincial Insolvency. Act (V of 1920), s. 4— 
Civil Procedure Code (Act V of 1908), s. 11— 
Decision on question of title’ by Insolvency Court— 

. Res judicata. ` ' l 
‘Section 4 of the Provincial Insolvency Act, 1920, 
confers, jurisdiction -on the Insolvency Court to 
decide all questions of title, which may varise in 
any case of insolvency coming within the. cogni- 
zance -of the Court, in order to enable the Gourt to 
make a complete distribution. of .the property. 
Though the jurisdiction of the Insolvency Court is, 
not exclusive, and it is open to `a person claim- 
ing the property attached by the Insolvency Court. 
to bring a regular suit in order to obtain an -ad-' 
judication on the merits of his claim, if he places. 
the matter before the Insolvency Court and that 

Court decides to determine the question, its deci- 

sion is, as laid down in 6, 4, sub-s, (2), final and 

binding for all purposes as between the debtor and. 
the debtor's estate on the one hand, and all claim- 
ants against him or the estate on the-other hand. 

The only remedy open to the party aggrieved by 

the decision is to-prefer an appeal under s. 75 

against it, but he cannot re-agitate the question by 

bringing a regular suit. 


“Where a claim to property alleged to belong to 


an insolvent is made and determined in accordance’ 
with the procedure prescribed by the Provincial. 
Insolvency Act of 1920, the decision of the Insolv-. 
ency Court will be final even though the order of, 
adjudication was passed under the Provincial: In- 
solvency Act of 1907. L Sain NARAIN v. LACHMI” 


Narain, A. I. R, 1929 Lah. 761; 80 P, L. R. 533; Ind.: ` 
Rul. (1929) Lah. 925 ee =- 733 
-—— S. 9—Adjudicgtion based on act of insol-. 


_vency not relied on in petition, whether legal. | 
-A person cannot he adjudicated as an insolvent at., 
the instance of his creditors on an act of insolvency , 
not relied on in the application against him. 
Where the act ofinsolvency alleged inthe credir 
tor's application for adjudication was the sale of, 
property to a person who was not a creditor but 
the Oourt found that an act of insolvency had been’ 
committed because the alleged insolvent had pre- 
ferred some of the creditors by paying them | off out 


' of the proceeds of the sale: 


‘Held, that the order of adjudication was un- ` 
sustainable. M Peppa Konpappa v, GANNE PULLAPPA, | 


‘Ind. Rul, (1929) Mad. 878 A. I. R. 1929 Mad. 910 46 


——-— 58. 9,13, 19, 22, 24—Insolvency petition f 
by creditors—Order requiring debtor to file inventory 
.of property and list of debts, propriety of-—Cre- 
ditors’ duty to establish their right to present 
- petition, i 
Where the creditors ofa person apply to adjudicat 
him as an insolvent it is unfair to order the debtor in 
any case to file inventory of his property and list of 
debts due from him to others, without the petitioning 
creditors having first established their right to present | 
the petition, as if may lead to the failure of the business 
of an otherwise solvent person by being forced to dis- 
close his property and his credifors and the debts ‘due © 
to them on the petition of a person who is not really 


» 
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Provincial Insolvency Act—1920—contd. 


his creditor but is inimically disposed towards him 
` and has presented a false petition. _Inths-absence of 
cirsumstances justifying. such an “order the. Oourt 
should proceed under s. 24, Provincial Insolvency 
Act, by calling on the petitioning creditors-to establish 
their right to present a pstition before taking any 
other action against the debtor. L Ganesa Das v. 
Keranna Ram, A. I. R. 1929° Lah. 636; Ind. Rul. 
(1929) Lah, 929 - i f 753° 
S. 28.-.See PROvINOJAL INSOLYENOY ACT, wa 





s,.16 N : 
———— S. 28 (6). See Compantzs Act, 1913, 5. 169 
i -= “273 





s. 42 (a)—Assets of insolvent less than eight. 
-annas inthe rupee, when operates as bar to dis-: 


- charge. gh 

-c The fact that the asgsts of an insolvent are less 
. than eight annas in the rupee on the amount of 
_ Unsecured liabilities does not stand in the way of 
| the insolvent procuring his discharge where it has 
. Hot been shown thai this’ state of things- has . been , 
brought about by any fraudulent act on ‘the ‘part 
of the insolvent or by circumstances .which he could 
not have controlled. A Suras PAL SINGH v. ‘Sar Lat, 
Ind. Rul. (1929) All. 976; A. I. R. 1929 All. 843; 
(1930) A. L.J. 384 > - - 16 
—s§ 47. See Companies Act, 1913, s 169 io 





i 8.47 (2), (6)—Secured creditor proving for 
-whole. debt and receiving dividend thereon— 
‘Relinquishment of  securtty—Inference from 
conduct—‘Relinqutsh', meaning of —Secured creditor, 
remedies of. i . P 
“Where a secured creditor of an insolvent proves 
for the whole debt aud receives a dividend on the 
whole debt, he must be taken to have relinquished 


his security unless he can show that his action’ was | 


due to inadvertence. i 
-The word ‘relinquish’ in s. 47 (2) ofthe Provincial 
Insolvency Actis sufficient to cover an abandonment 
by’ conduct. a 
A secured creditor, may adopt one of three 
alternatives. He can prove for the whole ~ debt 
and abandon his security; or he may value his 
security, and prove for the balance; or he may 
ignore 
on his security. B Union Bank OF BIJAPUR v. BHIMRAO 
SHRINIVASRAO JORAPUR, 31 Bom. L, R. 463; A. I. R, 
1929 Bom. 258; Ind. Rul. (1929) Bom 509 189 


: s, 54—Fraudulent preference—Dominant 
-motive—Test—Desire to stave off disaster and to 
silence particular creditors, effect of. 
= Per Wallace, J.—A mere transfer of property or 
paymont made to one creditor rather than another 
by an insolvent on the eve of insolvency, while it 
is no doubt in essence a preference of one creditor 
over another, isnot in the eye of law made “with 
a view of giving that creditor a. preference over” 
other creditors”, unless the dominant intention of 
the insolvent in making the preference was to 
refer that particular creditor over the rest to give 
him an undue advantage and thus defraud the other 
c¥editors of their lawful rights, to share rateably 
in the assets. What the dominant intention was 
is always a pure question of fact. 

Where the insolvents’ dominant motive in executing 
`” goertain mortgages was to save themselves and ‘their 
business in the hope that the business would recover 
- fòr the mutual benefit of themselves and their credi- 





“tora and the mortgages were executed as the result of. 


a 


-INDIAN Oasis. 


-to the 


the insolvency proceedings altogether and rely - 


« .figed 
Provincial Insolvency Act+1920—contd. : 


¢ i : * ` 
the greater pressure brought to bear on them by the °. 


particular creditors: : 
` Held, . that there was no fraudulent prefèrence 
within the meaning of s. 54, Provincial Insolvency Act. 
‘Per Thiruvenkatachariar, J—The question whe- 
ther a transfer to a creditor is to be deemed 
fraudulent and void as against the Official Assignee 
in- bankruptcy depends on the answer to be given 

qpestion, was the transfer to- the creditor 
made “with a view of giving him a preference der 
the other creditors”. | 


The question to be determined is one of fact, was 


the dominant motive actuating the debtor ‘in ntak- 
ing the transfer a desire to prefer the particular 
creditor or was it ofa different character. ` = 


‘Payment to a ereditor under pressure negatives ' 


the inference that the payment was made to him 
voluntarily by the insolvent. But when there is 
pressure by: several creditors about the same ‘time 
and when the insolvent is unable to pay his debts 
as they fall ‘due, no such inference can be drawn if 


payment or transfer of property to, secure the 


debts, is made only to one or some, of them. 

Where certain creditors have a right. to insist on 
the performance by the insolvents of a. prior -pro- 
mise to give security for their debtsand the act of 
the insolvents in executing the mortgages for their 
debts is only in fulfilment of their previous engage- 
ment with them, the transfers cannot be held to be 
fraudulent preferences within the meaning of s. 54 
of the Provincial Insolvency Act. M Disrricr OFFICIAL 
REOEIVER v. NALLAPERUMAL Pirlar, (1929) M. W.N. 
327; A.I. R. 1929 Mad, 471; Ind Rul. (1929) Mad. 1012 

< 708 
——— S. 75—Practice—Petition for sanction to 


appeal filed with memorandum of appeal—-Implied _ 


_ sanction. mig 
Where a. petition praying for grant of permission 


under: 8. 75 ofthe Provincial Insolvency Act is filed ` 


with the memorandum :of appeal, and the Motion 
Bench admits the appeal, it must beassumed that 
the petition for grant of permission has been accepted, 
L GanesH’ Das v. KILANDA Ram, A. I. R 1929 Lah. 
636; Ind, Rul. (1929) Lah. 929 ©- 753 


—— S, 75—Sale of insolvent’s property by 
Receiver—Insolvent's locus standi to appeal against 
-confirmation of such sale—Appeal containing 
prayer forleave to appeal—Admission of appeal 
by motion Bench—Implied grant of ‘leave—Civil 


Procedure Code (Act V of 1908),0, XXI, appli~ 


cation of, to sales in insolvency.  _ 

An insolvent debtor is entitled to appeal against 
an order confirming sale of his property effected by 
the Official Receiver. ; 

Where inamemorandum of appeal to the High 
Court against an order in insolvency a prayer 
is made for leave to appeal and the appeal is 
admitted by a motion Bench on the.preliminary 


‘hearing, there is a sufficient compliance with the 


provisions of s.75 of the Provinciai Insolvency Act 
and the appeal must be held to have been instituted 
with the leave of the Court a d 
:The provisions of O. XXT, Civil Procedure Code, 
do not apply to sales by a Receiver in insolvency 
proceedings. L Ram CHAND v. Fira MOHRA SHAH- 
Attar Cuanp, 11 Lab. L. J. 198; 30 P 
I.-R. 1929 Lah. 622; Ind. Rul. (1929) Lah. 891 427 


~s, 79 (2) (c)—Furm, adjudication. of, as 
- insolvent. a o ° 

Under the Provincial Insolvency Act a firm can 
be adjudicated insolvent, ane 





. LOR. 320; A. 


7 4 Vol. 114) : 


" ons of a small cause nature 


‘ 
i 


“2 
” 
v 


Provincial Insolvency- Act—t920—~concld. = =: 


A firm is neither a separate legal-entity-. nor .a- 
distinct person, but is merely .a_shorthand . form: 


for collectively designating all «the partners -in a- 


firm and an order of, adjudication passed against. 


a-firm ~is an order against individual partners who 
‘constitute it. L. MOHAMMAD Umar.v, OFFIGIAL RECEIVER, 
RAWALPINDI, A. I, R.1929 Lah. 447; Ind, Rul, (1929) 
‘Lah. 927 ` gan a 735 
@rovinclal Small Cause Courts Act (IK 


nature. . TAO 
_-A Suit for damages for 
a a 
The transfer or re-presentation. of a .suit. of a 
small cause nature to tha original side . under s, ‘23 


of the Provincial Small- Cause: Courts -Act does’-not 


change the. nature of the suit.- M . Vawavamatarn 


PANDARA NADAR, A. 1. R. 1929 -Mad. 525; Ind: -Rul.. 


(1929) M ad; ¥3u = “386 
— $. 25 —Rigħt to recover lease moñey = 
Attachment -and sale—Purchaser's suit for recovery 
of amount, whethèr triable by Small Cause Court— 

| Revision — Error of law — Interference —Civil 
Procedure Code (Act V of: 1908), O. XXI, r. kb 
C Lease money recoverable in future; whether can be 
~ attached, — 2 ee M i 
-A suit for the recovery of lease money by the 


* | 
a 





+ 


purchaser of theright of the -lessor to receive’ it - 
from the lessee, is triable by a Small . Gauso. Court - 


inasmuch’ as after the sale the right to receive tho 
leasé money could not be immoveable property 
but is in the natura of a right to .resover a debt. 

The ‘right to receive lease money cannot be 


` attached and sold ‘before the period for which the 


lease money is payable has expired. : 

, An interference in revision under s 25; Provincial 
Small Oause Courts Act, is not- proper in every: case 
waere an érror of law committed .by a Small Cause 
Court has led’ to an incorrect decis‘on, unless the 
error is.an obvious one and the-decision is directly 


. opposed to settled principles. -N PANDURANG D, Srræ 


A ae 


Nag. 3035 


RaM, A. I. R.1929 Nag. 228; Ind. Rul. (1929) 
l . 673 


e 





1r 


Courts AoT, 1887, s. 23 i 386 





of ‘joint tree cut by defendant--Jurisdiction òf 
. Small Cause Court. -. oe 
A suit for the plaintiff's share of the price of a 
branch of a tree-belonging to the plaintiff aud 


defendant, which is alleged to have been cut by thé ,. 


dsfendant does not falt within the purview of Art. 
35 (ii) of the’ Second ‘Schedule to'the Provincial 
Small Cause Courts’Act and is not, therefore; exempt 
from the jurisdiction of-a Court of ‘Small Causes, 
A’ MADAN Kistor v, MAHABIR PRASAD, Ind. Rul. (1929) 


Al]. 989; A. 1. R.£1929-All. 816 285 
Puplic“Policy. ` : : 
See MUHAMMADAN Law -486 
Kee TRANSFER OF PROPERTY ‘AoT, 1332, 3.10 1737 


——+ Custom involving forfeiture of inheritance 
on prostitutg extering 
enfdrceatle. -, i : 
A custom that among prostitutes a ‘girl after 


marriage {oppo her share in-her parent's: property 





into marriage, . whether 


is immoraj, opposed to public policy and, therefore, 
unenforceable in a Oourt of Justice. But, even if 


such a custom were enforceable it: does not. neces. : 


RA ; 


. - i + + 
: » 
< Hi P 
` ` 
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Public Polley—coneld; ` -> 


for 
.1887),5. 23, Sch. Il, Art. 3+Suit for damages: . 
à for use and occupation, whether of small cause’ 


use and occupation is 


“Jah dad 149; A. D R. 1929 Lah. 553; Ind. Rul. 


= Sch. I Art. 3. See PROVINCIAL SMALL Cause . 


—Art-35 (1l)—Suit for share of price, > 


4 


i ~ 


š = 
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sarily- follow that the converse proposition is es- 
tablished ‘that ‘the heirs ‘under the : Muhammadan 
Law. of: &-prostitute. who ‘has contracted marriage 


and: hasi discarded: the ` profession of the prostitutes’ 


are also disqualified from inheriting Her estate even if 

they be prostitutes L FATRE ALI-SHAH v MUHAMMAD 

Baxs; A. IER 1928 Lah. 516; 9 Lah, 428; Ind. Rul. 

(1929) Lah. 850° l l a . 258 

Punjab Alienation of Land Act. (XHI of -1900), 
_§ 167 ae. 


, See INSOLVENCY. 730 
Punjab- Courts Act (Vl-of 1918), s. .41—Necessity 
for alienation, question of—Certificate’ of custom, 
_ necessity of. . os 
alienor.. does- or does not constitute .valid necesa- 
sity‘for the sale.of ancestral land, L Farru v. WALI 
Dap, A.L. R 1929 Lah. 585; Ind, Rul. (1929) Lah. 916 
ee | 7 Ra 
Punjab.Gustom: (Power-to Contest) Act (ll-of 
“ 1920),;s. 6—Male descendant of great -grandfather, 
` aight of, to contest alienation. f 
=: Under 8. 6, Punjab Custom (Power to Contést) Act, 


1920,a plaintiff who is descended-in direct male descent - 


from the great grandfather. of the -alienor has the 


‘right to contest an’ alienation of- the ancestral land 


and it. is :not ‘essential that the great 
grandfather mentioned must also be in’ the male 
linc of ascent. L ALI “MUHAMMAD v. Umar - Hayat, “11 
(1929) 
‘765 


7 


Lah $41 


- Punjab Land Revenue -Avt (XVii. of 1887), s. 


45. ~See Spgciric RELIBE Act, 1877, 8. 42 258 


Punjab Pre-emption Act (lof 1913)—-Instances 
-of pre-emption after 1913, value of—Custom of 
pre-emption admitted in series of cases— Proof. 
Custom of „pre-emption prevails in Muhalla 

Dialpura of Karnal town. 

-.Instances before’ 1913 are valid for proving the 

éxistence of the custom of pre-emption under the. 


` Punjab Pre-emption Act. oo l 

` Though decisions -based either on admission of the ° 
-right of£-pre-emp.ion-or where the plea of pre-emption 
““was-not raised are of less probative” value than 
decisions where the plea is raised and contested and. 


a. final decision. is- come to; there is ‘no warrant for 
holding that if the custom of pre-emption is admitted 
in a series of cases this is insufficient: to- prove the 


“existence ofa custom. L Ram OHANDAR v. Jost Das, 


A. I. R. 1929 Lah. 336; Ind..Rul, (1929) Lah: 844.236 
st $4-—Sale in garb of perpetudl lease— 
Fre-emption. : . 





- : [Their Lordships: held. i on' the +evidence that a 


transaction which was- ostensibly a perpetual lease- 
was. in; reality a sale which: gave'rise to aright. of 
pre-emption under the Punjab Pre-emption Act.] | 
lactant v. Meta Ram, A-I.-R. 1929 Lah. 583: Ind’-Rul. 
(1929) Lah. 926 z ; 734 
Punjab Tenancy Act (XVI'0f 1887), ss. 77 (3) 
proviso, -100--Jurisdiction—Defendants’ plea,. 
effect of-—Objection ‘as to jurisdiction, proper stage 
for—Suit and appeal tried by Civil Court bona, 
- fide-~Prejudice, absence of —dtegistration of decree, 
| as revenue decree, ee 
Though ordinarily it is the plaint that-determines ; 


the question of jurisdiction, under the proviso to- 
ge 11 (3)-of the Punjab ‘Tenancy Act; however, a plea” 


_ See CRIMINAL Procepvve Cone, 1898; s. 386 ° 227. 


No certificate is necessary to.determine the ques- 
tion whether money raised. for the marriage of the 


+ 
k 


4 


E) 


a) 
18 
‘Punjab Tenancy Act—coneld. 


raised by the defendant may oust ‘jurisdiction of the 
Civil Courts in a suit which is initially cognizable 
by such Courts on the allegations made in the plaint. 
‘ ‘An objection to jurisdiction if it is apparent on 
the face of the record can be taken at any stage of the 
litigation. MANG gg , 
Where a suit triable by a Revenue Court and an 
appeal therefrom have been entertained and de- 
termined by the Civil Oourts in good faith and the 
defect in jurisdiction has- not prejudiced either of 
the parties, the High Court may in second appeal in 
exercise of. discretion under s 100 of the Punjab 
Tenancy Act direct the decrees of the Courts below 
to be registered as decrees of corresponding Revenue 
Courts. b RAMJI LAL v. AMAR Sinaa,.1i Lah. L.J. 
236; Ind. Rul. 11929) Lah. 913 , i 721. 
Rallway. Seé PRINOIPAL AND AGENT 731 


Rallways Act (IX of 1890), $. “75—Risk Note H— 
: Perishables sent at special rate to ensure quick 
transit by passenger train—Goods sent by goods 
train—A bsence of wilful neglect—Suii for damages 
jor deterioration, maintainability of. ae ae 
The plaintiff - consigned - certain `- oranges- to a 
Railway Administration for carriage under Risk Note 
H paying a special rate to ensure them being sent 
` by,.@ passenger, or a parcel train, The wagon 

containing oranges was detached at ajunction and 
was sent therefrom by a goods train and arrived 
about 14 hours late. The plaintiffsued for damages 
for deterioration caused by the delay; ~- 

Held, that as the Railway Company had broken 

| the contract by sending the oranges by a goods train, 
they werenot protected bythe Risk Note and the 

plaintiff was entitled to recover damages, B B. B..& 
O. I RAILWAY v. MAHMADBHAI RAHIMBHAT, 31 Bom. L. 

R 616; A. L R. 1929 Bom. 355; Ind. Rul. (1929) Bom. 

53T. 665 

S. 77— ‘Deterioration’, whether includes fall 

in market value owing to delay in delivery— 

Notice, necessity of. 

The word ‘deterioration’ in s. 77 ‘of the Railways 
Act includes loss in the value of goods consigned 
owing to delay in delivery anda person who intends 

-to sue for such loss is bound to give’ a notice under 
‘the said section before instituting tLe suit. A Fram 
Buaawan Das-Lacuamr NARAIN v. BENGAL NAGPUR RY, 


1 


(1929) A. L. J. 859: A. I R. 1999 All. 597; Ind. Rul 


` (1929) All. 943; 51 A. 895 


‘Rangoon Small Cause. Courts Act (VII of 
1920), ss. 14 (c), 35 —Suit against bailiff for loss 
' caused by, taking wrong or, insufficient security— 
_ Jurisdiction of Small Cause Court—s. 30, scope of 
_ iS. 4 (c), applicability of—Act done ‘in pursuance’ 
. of an order, meaning of, : 
Section 35 of the Rangoon Small Cause Courts 
Act, 1920, applies only where the bailiff or other 


95 


inferior ministerial officer of the Court who is 


employed as such in the execution ofany order or 
warrant loses, by neglect, ‘connivance, or omission 
an opportunity of executing an order or warrant. It 
has no application where the charge levelled against 
the bailiff- or otficer ig that he has. can 

neglecting to satisfy himself regarding the suffici- 
ency of the’ security taken by him. `’ 

Such a suit, however, is exempted from. the 
cognizance of the’ Rangoon Small Cause Court by 
s. 14 (c) of thé Rangoon Small Cause Courts Act 

- So longagan act is done ‘under’ or ‘by Virtue of 
an order of the Court though not in strict com- 
pliance with the-order, it isan act done ‘in puravance, 


INDIAN Oasiis, 4 


ao e naad — 


-Registration Act (XVI 


caused loss by. 


Rangooh Smal? Gause Courts Act—concld. -« 
of the ordar within -the meaning of s, 14 (c) of 
the Rangoon Small Cause Courts Act. ; 


. ‘Where the Court intended to take a bond for e 


restoration ofthe amount which a party was with- 
drawing, but the bailiff took a wrong bond for 


‘appearance of the person withdrawing : 


Held, that’ the act of the bailiff was an act done” 
‘lnpursuance’ of the order of the Court within 
the meaning of s. 14 (c; of the Rangoon Smeg 
Oause Courts Act and a suit against the .bailiff for - 
loss caused by his act was not cognizable by the‘ 
Rangoon Smal] Cause Court, R Mapan MOHAN 4 
SECRETARY OF STaTE~¥oR INDIA, A. I. R. 1929 Rang. 


120; 7 R, 529; Ind. Rul. (1929) Rang. 319 | 751 
Ratification See HiNnNpu Law 156 
Receiver. . See ARBITRATION 529 
Recitalsin deed. See HINDU Law 405 


Record of rights—Coilusive entry, effect of. : 
. Where anentry is made in the Record of Rights in 


the name of a person having no right to the proper- 
ty, as the result of a conspiracy to defend: others, the 


` Court can ignore itentirely, Pat Duxuv MANDAL v. 


Gort Nata, A-I. R: 1929 Pat 559; .Ind.-Rul. (1929) 


Pat 609 - . 881 
Registration Act (VIII of 1871). See REGISTRATION 
AOT, 1908, s. 17 i 793 


- Registration Act (H1 of 1877). See REGISTRATION 


AoT, 1908, s. 17. 793 


of 1908), s. 17. See 
TRANSFER OF Property Act, 18R2, ss. 3, 54, 58 (a) 
; 24 


ss. 17 (2), 49—Document transferring 
interest in tmmoveable property and contdining 
“ agreement to exécute registered sale-deed, whether 
- compulsorily registrable—Omission .to register— 
Admissibility of document to ` enforce specific 
. performance of agreement to execute sale-deed—Ss. 
7 and 49, scope-of—Construction of deed—Mere 
agreement and instrument transferring. interest 
distinguished. ` 
A document which does itself create an interest 
in immoveable property of- the value ‘of Rs, 100 or 


- upwards comes within the terms ofs 17 of the 


Registration Act and requires regisiration, and if 
such a document is not registered it “cannot be 
used as the foundation of a suit for specific per- 
formance of an agreement-. contained therein to 
execute a registered sale-deed. ga 

An agreement for the sale of immoveable property 
isa transaction ‘affecting’ the property within the 
meaning of 8. 49 of the Registration Act inasmuch 
as, if carried out, it will bring about a change of- 
ownership. | 
“[Their_Lordships -held; on a construction of the 
document in-question, that it-was not a mere agree~ 
ment but was an instrument. purporting to transfer 


immoveable property and required registration ] P ©.. 


JAMES R. R. SKINNER v. R. H. SKINNER, A. I. R. 1929. 
P. O. 269; 6 O. W. N. 835; 30_L. W. 451; (1929) A. L. J.. 
1060; Ind. Rul. (1929) P. O. 337; 57 M, L.J. 765; 50° 
O. L. J. 487; (1929) M. W. N. 937; 56 LA. 363; 51'A. 
771; 32 Bom. L R: 1; 11 P. L. T. 1 (P.-C). _ 633 
———_ 88. 17, 49—-Morigage-deed—Mortgagee agree- 
- ng subsequently-to forego interest Agreement; whe- 
- ther compulsorily registrable. . ; l 
An agreement in writing whereby. a~ mortgagee 
agrees to receive only the principal amounts secured 
by the mortgage and impliedly undertakese to forego 
his claim with regard to interest if the principl’. is’ 


> paid within a certain: period is compulsorily regis ` 


me: 


|| 


Yol, 119] oo 


Registration Act—contd. 


b 


trable if the amount of interest ‘ig ‘Rs. 100 or mors, ` 


inasmuch as the interest -being charged on immove- 
able property, such an agreement purports to “limit 


or extinguish interest in immoveable property’ within - 


the meaning of.s. 17 (1)- (b)-of the Registration Act. 
N MĪRALAL V. JAKATDAR, Ind. Rul. (1929) Nag. 322; A. 
I. R. 193) Nag. 13 - 690 


-—— 88.17, 49—Registration,Act @II of 1877)— 
` Registration Act (VIII of 1871)—Unregistered 
. agreement registrable at time of execution but not 

when produced—Admissibility in‘ evidence—Agree- 
ment to reconvey property executed in 1872, admissi- 
“bility of —Object of Registration Act, 1877. oy a 

_A document which was compulsorily registrable 
atthe time it was executed but was not registered 
can be admitted into evidence ifat the time of its 

‘production itis not compulsorily registrable. 

The provisions of the Registration Act VIII of 1871 
were very stringentand the Registration Act III of 

1877 was enacted with-a view to admit to the 
benefit of the mitigations of the rigour of law, 
documents executed before the date on which the 
later Act came into force. l 

A certain property originally belonged to one 

M.. who sold.it to T. on ‘April 9, 1869. T in 
his turn sold “the property to one: A. the father 
of defendant No. 1 on -July 17, 1872, and that 
very day A. passed a document Ex. A to the 
sons of the original owner M.~ agreeing to reconvey 
the property to them or their heirs, executors or 
representatives on payment of certain sum within 
51 years.. A gifted the property to hisson defend- 
ant No. 1 on December 6, 1899. The interest of the 
sous of M. the original owner, under the document 
Ex A was assigned to the plaintiff on October 10, 

162:1, who brought a suit to enforce the docu- 
ment. Defendant No. 1 sold:the property to de- 
fendant No 3 on May 7, 1919 The plaintiff find- 
ing that defendant No. 3 was a bona fide purchaser 
gave up his claim for specific performance and 

possession of property and. restricted his claim to 
damages for breach of the agreement, Ex. A. Bx- 

“hibit A was not registered : l ` 

Held, that the document was compulsorily regis- 

eee at the time it was executed under Act VIII 

9 ° Sa 

Held, further, that the document did not in itself 
create any right, title or interest or limit the title 
of the vendor so as to require registration under 

s. 17, Registration Act, 1903, and, therefore, the 


_ document having been presented after coming into 


force of that Act was admissible in evidence. B 
FAKIRJI ARDESHIR Lavri v. BHAGWATLAL TRICAMLAL 
Dave, 31 Bom. L. R. 493; A.I. R. 1929 Bom. 290: Ind. 
Rul. (1929) Bom. 569 793 


f $8.25, 72, 76; 77—Doeument presented 
for registration after 4 months—Refusal of Regis- 


=. trar to excuse delay- and accept for registration— 


Suit to enforce registration, maintainability of— 
“Refusal to register’, meaning of. | 
A wib under. s. 77 of the Registration Act to 
enforce registration lies where a Registrar refuses 
to accept a document for registration in exercise 
of his pewers under s. 25 of the Registration Act. 
Refusal to*accept for registration amounts to a 
‘refusal to register’ within the meaning of s.76 of 


“the Registration Act. B MANEKLAL MANSUOKERFAT v. 


KASTUABHAI MANIBHAIL, 31 Bom. L. R. 676: A. L R. 
1929 Bom. 385; 53 B. 644; Ind. Rul. (1929) Bom. 523 


1 


a 
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Registration Act—coneld. ER a E 


8. 28—Inclusion cf small property in sales 

. deed to give jurisdiction, to Registrar—Registration,, 
when invaild. .. i KAEN B 
If there is any real intention to transfer property, 


» 


, between the vendor and the vendee, the fact that the 


extent of the property included in a sale-deed in 
order.to give jurisdiction to a Registering Officer 
to register the sale is very small does not render 
the registration invalid as. being a fraud on regis- 
tration. N KASTURCHAND BHIKAMCHAND,v ATMARAM, 
Jnd. Rul. (1929) Nag. 333; A. I. R. 1929 aaa 
S. 28—Sale deed—Fraudulént inclusion o 
item in which vendor has no title, to avoid registry 
at proper place-—Validity of registration. ‘ 
- Where, in a sale-deed relating to property situated 
in M, an item of property situated in B in which 
the vendor had no title and which’ neither party 
intended to sell or purchase, was included ,to 
the knowledge of both’ parties with the object 
of geiting ths sale-deed registered at B, where 
the vendor resided:: - = 
Held, that the registration was invalid and the 
purchaser did not get any title to the property situated 





-at M. A BHIKAM Prasap v. RANI INDOMATI, Ind. Rul. 


255 
ss 48, 50—Subsequent deed and prior un- 
` registered deed, priority between-—Notice ofjprior 
‘transaction to subsequent transferee, effect of— 

Date of notice—Burden of proving notice.’ 

A subsequent deed will not prevail over a prior 
unregistered deed or a prior oral transaction if 
the subsequent transferee had notice of “the prior 
transaction. It is not necessary that the subsequent 
transferee -should have notice at the ilime ¿of the 
execution of the deed ‘in his ‘favour; it is 
enough if he has notice before registration of the 
deed and payment of consideration money. But the 
burden lies -on the person claiming under the prior 
unregistered document or oral transfer to prove 
that the subsequent transferee had notice of the 
prior transaction. L RaABILA v. Haveri Rax, A.T, R. 
1929 Lah. £00: Ind. Rul. (1929) Lah. 930 754 
——_———s, 49. See REGISTRATION Act, 1908, s. 17 - 

F ih l 690;793 
ss. 72, 76,77. See REGISTRATION ACT, = 
——— $8. 73, 82—Penal Code (Act XLV of 

1860), s. 471—Order by Sub-Registrar -for prose- 
- cution under 8. 82, Registration Act and e. 471, 
- Penal Code, validity of—District Registrar, juris-' 

diction of, to refer matter to Sub-Regisirar. “ 

An application was made to a Registrar to 
register a document. The executant did not appear 
and the Registrar refused to register-it: The ap- 
plicants filed a-notice under s. 73 of the Regis- 
tration Act. The matter was referred by “the 
Registrar to the Sub-Registrar. The latter cama to 
the conclusion that the document. was forged’ and 
ordered the petitioners to be prosecuted under s. 82, 
Registration Act, and s 471, Pend] Cede: | 

Held, (1) that the order for prosecution under 
s. 82, Registration Act, was illegal inasmuch as the 
provisions of s. 74 of the Registration Act are 
mandatory and the District Registrar had no juris- 
diction to refer the mattzr to the Sub-Registrar; 

(2) that the part of the order relating to prosecu- 
tion unders 471, Penal Cede, was, “however, valid. 


(1929) All. 1007, A. I. R. 1929 All 984 





s. 25 


` Pat Hirpar NARAIN SINGH v.: ẸMPEROR, A.I. R.1929 


Pat. 500; 30 Cr. L J. 1101; Ind. Rul. (1929) Pat, 616; 10 
P. L. T. 889 l 838 
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rt 


Religious endowment—Alienation of.. religious 
office to females, validity of—Custom, proof of. 

In support of a custom, alleged to~prevail.in -a. 
temple permitting the sthanika.or pujakar to alienate 
the- religious - office of sthanika murai. in favour of 
females, ceytain dispositions by Wills were relied on 
and it was found that the testators therein .ob- 


tained'the rights which they.bequeathed by in-, 


heritance and not by alienation ‘and they -trans- 
mitted thoge rights to those who would be entitled 
to possess them after their death, and further it 
appeared thatthe moment an alienation was- made 
to a,-female not otherwise.-entitled to hold the 
aa office, the right of alienation was dis- 
uted ; © 3 
P Held, that not made‘out. MS 
BHATTAR v. MUNUSAMI MuUDALI, A. I, R. 1929 Mad. 751; 
Ind. Rul. (1929) Mad.972 476 
Religious. Endowments Act (XX .of 1863). See 
CIVIL PROCEDURE Cope, 1908, s. 92 469: 
Religious ‘honours—Suit to éstablish—Jurisdiction 
of Civil Court. Ses Torts i - 149 
Religious {Institution . See HINDU Law 271 
Remand—Civil Procedure Code (Act V of 1908), Q. 
XLIII, r. 1 (w) —Order of remand under inherent 


power; whether appealable. 


An order of- remand in the inherent jurisdiction 


ofthe Courtis not appealable. Pat KAILASH KINKAR’ 


NARAIN- SINGH v. DASRATH SINGA, A, I. R, 1929 Pat. 232; 
Ind. Rul. (1929) Pat. 611 ; 883 


Rent Sale—Money -decree executed-as rent decrec— 


No: objection by.co-sharer landlord in execution pro- 


ceedings—Estoppel—Silence, whether operates as es: 
toppel—Fresh suit, whether barred—Ciril Procedure 
Code (Act V of 1908), $. 47. = 


aa b 


The defendants first party who were co-sharer 


landlords of the plaintiffs instituted. a suit for 


arrearg of, rént-and obtained a decree. Though the- 


degree was, in, fact, only a money-decree the 
défendants ‘first patty took proceedings in execu: 
tion under the-Bengal Tenancy Act as ifthe decreo 
wap arent decree. The plaintiffs did not. raise any. 
objection tothe form of the execution proceedings 
and. the-holding was sold and purchased by defend- 
ants second party. The property was.allotted -to 
the plaintiffs on partition and they sued to recover 


the custom was not made.out. M Sunpara: 


INDIAN .OASES, de 


i ; i < . 321: 
RestraintofAilenation. See AGRA. PRE-EMPTION “` 
` "Act, 1922, 88.3, 4 ; .. ‘836 
Revision. | a AH 
“See ARBITRATION - 235 ` 
See CrviL.PRocepwen Cope, 1808 - - 555.6 
See G1vit Procepurs Cong, 1908; O. XII, r. 23 _-- 


y bb 


Res judicata—concld, a 


Cai 


previous applicationf for execution was itself barred 
by time. L N i A 
A. I. R, 1929 Lah. 331; Ind. Rul. (1929) Lah. 865 >: 


— Question involving jurisdiction-—Inierference— 
Civil Procedure Code (Act V of 1908), 3.115.. ~~ 
The High Court will interfere in respect .of: an- 


ordér relating to Oourt-fees even in favour of the ' 
plaintiff, where a question of jurisdiction is involved.: 


M Doraiswamy MUDALIAR v. THANGAVELU MUDALIAR, A... 
].- k. 1929 Mad 668; Ind. Rul. (1929) Mad. 870 


Right.of privacy—Ewistence of custom, effect of— 
Plaintiff's duty to prove that he is entitled to ‘such 

- customary right—Other remedy avatlable—Pilaintif; 
whether entitled to injunction. Oe hi | 


=" 
: 
e 


L Faxayau v HARI Kishan, 30 P. L.R 387 


38. 


flag” 


- f < 05 
— Order as to Court-fees in plaintiff's favour | 


, -The custom of privacy should not be carried to- 


“an oppressive length, and where 


Ina suit for infringement of right of privacy 


possession” from the defendants alleging that-ihe | 


plirchase hy defendants second party was benami for 
the defendants first party : ` 
Held, (1). that the plaintifis. were not. estopped 
from .contendipg that -the previous decree was only 
a money decree, merely. because they did not object 
to the.form of the previous -execution proceedings; 
(2) that the suit was not, barred by s. 47, Civil Pro- 
cedure Code. . l , 
A silence cannot operate as an estoppel unless it 
is established that there was a duty to‘speak. Pat 
BHAGWANDATT. SINGH v. Lacamr Narain SINGH, Ind. 


Rul. (1929) Pat. 610; A. I. R. 1930 Pat. 150 882 
Res judicata. 
See O1vit Procepury CODE, 1908, s. 11 223. 
See CUSTOM- 768 
See HINDU Law 779 
See MORTGAGE 525 - 


Execution proceedings—Order passed without 
due service nf notice. 
Where notice of an application for execution is not 


duly -served on the judgment. debtor, an order allowing. 
that application will not debar the judgment-debtors . 


from raising the plea of limitation in a subsequent 


. application for execution op whe ground . that the | 


. CRIMINAL PROCEDURE CODE, 


remedy available toa plaintiff, he should nót. have 


“anything except by way of damages at the utmost. -~ 
The decision in Gokal Prasad’ v. Radho-  that- a: 
custom of privacy exists in the United Provinces — 


does not mean that a customary right of privacy 


exists at-every single spot in the United -Provinces. 


or ‘that every single individual in .the-.United 
Provinces is entitled to rely upon such a one 
tne 
plaintiff-is, therefore, bound to allege and-prove that 
2 customary right of privacy exists in. the par- 
ticular neighbourhood in which he is living 
and that he, individually or as 


there is a. clear - 


belonging: - 


to a.class, is entitled to take advantage of such: 


cûstom. ABuaawan Dasv. Ramurrad HUSAIN; A:I. A 


R, 1929 All 676: (1929) A. L.J: 1028; Ind, Rul. (1929): 
All 1073;-51 A. 986 eo ee 
Suit for infringement— Admission -of exist- 


ence. of custom in particular locality; meaning ` 


~ 


833.. 


of—Plaintiff's duty to provethat he is entitled to | 


benefit of such custom— Substantial infringement, 


_ necessity of. Ps 
An .admission of the existence of a. custom of 
privacy in a particular town does not mean ‘that all 


persons within the lecal limits are entitled not to 


have their. privacy infringed. It is a ‘question for 


decision in each case whether the plaintiff is one of - 


those entitled by the custom to privacy .. ; 
-An injunction against infringement of. right of 
privacy cannot be granted unless. there is a” sub- 
stantial invasion of privacy | ` l 
The custom of privacy should not be carried to 


“an oppressive length. A KARIM-UN-NISSA BIBI w, 
: MIRA Barsa, A'I R.1929 All 809; Ind. Rul. (1929) 


All 1074 ` x 834 


Rule against perpetulties. Ses AGRA PRE-EMPTION, | 


Ts 836 
Il of 1878), 8. 198: See 
19E. "s. B86{3) O 
0 : 33 


Act, 1922.88. 3, 4 
Sea Customs Act (VI 


“Second appeal. < See LIMITATION Act, 1908," 5.-26'. ie 
e293.. 


Inference from proved :facts—Quesiton of 
law.. í i ee 
Inference from proved facts is always a question 
| Ld 


nae = 
» VoL 119] a a : 
Second Appeal—gemeld. a eee 
of: law. and, ‘therefore; an- inférence drawn “by the 


GENERAL. INDEX... | 
: ‘Specific Rellet Act—concld, ee 


‘In a.suit for specific performance: of a, contract;-if ° 


lower ‘Appellate Court. from proved fats is not 


binding in second appeal if, in arriving at that - 


inference, . the lower Appellate. Court : has mis- 
directed, itself- on any matter oft law, A MGHANMAD 
KAMIL ;U. MOHAMAAD SALIM, Ind, “Rul, (1929) All. 959; 
ArT R:;1929 Al, 875 - . si E E AT 
Sonthal: Pargannas. Settlement ”Regulatlon 
(Hlo 1872)—Jurisdiction of. Cofirts—Pendency 
of settlement proceedings, whether.to be taken judi- 
al notice of. . 
here an objéction tothe jurisdiction of the Court 
is put forward onthe ground that at the date of the 
ingtitution of the suit a settlement under thé pro- 
visions of the Sonthal Pargannas Settlement Regula- 
tion of 1872, was. pending, the defendants must 
establish that the settlement was actually. pro-- 
ceeding in respect of-the disputed ` properties. 
It is not the duty of the “Court to make an. 
investigation of, the facts for itself where the de- 
fendants have adduced no evidence on the point. Pat. 
Duxay MANDAL v. Goprnata A, I. R.1929 Pat. 559: 
Ind Rul. (1929) Pat. 609 ..* 881 


Speciali Marriage Act (ill of 1872,-as amend- 
ed by Act XXX of 1928), 8.17, Sch H—Party 
to marriage under 21. years—Consent of father in. 
guardian, necessity of —Defects in forms v, Schedule. - 
Under the Special Marriage .Act, 1872, when a 

party-to a marriage has not completed the age of- 
twenty-one years, the consent of the father or. 
guardian must ‘be obtained, and the Court can 
pronounce a marriage to be null. and void if such. 
consent has not been obtained. 


t 1 


[Defects in-the forms given in the Second Schedule 4 


to the: Act pointed out -and a careful consideration 
by the.Government of-the working of the Act sug- 
gested.}. CO Basana SeN v. AGHORE Nata Sen, 56 G.. 
628) A. I: R. 1929 Oal 631; Ind. Rul (1929) Cal. 785 


Special ‘warrant, what constitutes. See- BOMRAY 
PREVENTION OF GAMBLING. Act, 1887, 8/7 ' 535 


Specific Relief Act. (I of 1877), s. 15—Suit for 
Specific performance—Relinquishment . of part of 
claim after institution of suit, legality of. | 
In a suit for specific performance it is open to 

the‘plaintiff'to relinquish ‘his, claim to any part-of 

thé’ property in suit on the conditions specified in - 

s. 15-ofthe Specific Relief Act at any time before 

the suit is finally decided. : sa 
A‘and B agreed to sell 200 kanalsof land which 


belonged to A, B and C jointly. In a suit for specific. - 


performance of the contract, it was found that A and 
B had no’ authority. to sell C's land and the 
vendee stated at the time of argument that he was- 
prepared ‘to take {rds of the property in entire 
satisfaction of his claim : 

Held, that s. 15 0£ the Specific “Relief, Act applied | 
and the, vendee was entitled to géta conveyance of 
jrds'of the land agreed to be soldto him. L WARYAM 
SINGH v. Gorr Cuanp, Ind. Rul, (1929) Lah 907; Aw I.. 
R.1930 Lah 34; 31 P. L. R.352 | oo 491. 
~- $. 27 (b). See Aaka Pre-paprion Act, 1922, 

88. 3 ETO o e , EEE pa À a 

$ se TE 
15. 27 (Cł}—Suit for specific performance— 

Plea of bona fide purchase without Bet bahan 

of. proofe of bona fides anl absence of notice— 

Plaintiffsin possession—Omission ` by eubsequent 

Per to: make inquiries—Inference of mala. 


` = 


~~ 


è 
td 


` plaintiff. , 


369. 


` that ad valorem -Court-fee should’ be paid: 


- 7929 Lah. 7:0; Ind. Rul 


the plaintiff. proves'a prior contraét in his favour,_ 
the burden of proving a subsequent bona fide transfer’ 
for value without-notice ~of ‘the prior contract, lies: 


+ ` 


` -où the. defendant who- alleges.it. ` - 


: But. very little evideñńce`on the part of the- defend- 


1. ant of ‘want of knowledge of the plaintiffs ‘contract, 


would discharge the onus and-shift the onus on tothe 
Whero a property which was in the-poseession oft | 
mortgagéc was sold to him and in.a guit, forzspecifis, 
performance of the contract.of sale by the mortgagee 
one of the defendants set up the pléa that he, was a. 
subsequent bona fide transferee for value: %7: |. ` 
Held, (t) that the burden was on’ the ‘defendant to- 
prove that he was a bona jide transferee whothad paid- 
ehis money in. good faith without notice of thé contract 
in the plaintiff's favour; -.° ° 2 
. (iz) that it was incumbent upon the defendant to 
have inquired into the title under which the plaintiff 
was holding and that in the absence ‘of such an 
enquiry the defendant could not be held to be a bona 
fidetransferee Pat RAMDENI SINGH v. Guan RAUT, 
10P L. T. 307; A. I. R. 1929 Pat. 200; Ind.. Rul. 


. (1929) Pat. 566 4 70 
garangan B, AD. s wa a Te 8h 
See LIMITATION Acrt,.1£08,Scu. F, Arr. 120 502 
See PRINCWAL AND AGENT a 837: 
8. 42, scope of. See HINDU Law 817 


` 





m S, 42 — Punjab Land Revenue Act (XVII 
f 1887), s. 45— Suits .for declaration, distinction, 
between. i | i e a eat 

There is no distinction between a declaratory 
nit under s.4?, Specific Relief Act, and,one under. 
s: 45 of the Punjab Land. Revente. Act,- L FATEH, 
ALI Suan v. MunamMapd Baxsy. A'I; R. 1928 Lah. 516; 
9 Lah. 428; Ind. Rul. (1929) Lah 850 258 
` mi S, 2Q—Suit for mere declaration that plain-- 

tiff is holder in due course, maintainability of. 

The plaintiff filed a suit:for a mere declaration 


- that he was the holder in due course of a. cheque’, 
The Bank: on which the cheque was drawn was. 


struck off from the array of parties as an unnecessary, 
party. The other defendants contended that a suit, 
for a mere declaration was not maintainable and, 


Held, that the plaintiff. was. entitled: tp sue for a, 
mere declaration and ‘was not .bound to pay ad 
valorem. Court-fee.-M GIRDHARILAL v. RATNALAL' 





Barker v. PALANIAPPA MUDALI, A I. R, 1929 Mad. 579; 
- Ind. Rul. (1929) Mad. 910 Wer A Ga 
-~ § 56 (e). See INJUNCTION ° _ 465 


Stamp Act (H of 1899), 3. .36—‘Admission of .. 
document’, meaning of—Separate order, whether. 
necessary. ae 
In order that a document can be treated as‘ ad- ` 

mitted in evidence, within the meaning of. s. 36, 

Stamp Act, it isnot necessary that there should-be_ 

a separate written order deciding the. admissibility 

of the document. When.a Judge has the question of. 

proper stamp béfore his ` mind and after. 
taking evidence regarding ils execution lets if in 


836 - evidence, he must be deemed to’ have, admitted the, 


document within the meaning of s 36, Stamp Act, 
L Gurpas Mar-Ram CHANDY GURANDITTAMAL, A IR. _ - 
(1929). Lah: 80]y3 P.E RV: 

£60 ` 4 Pah ANG 5 485 ss 
= 6, 36— Unstamped.pro-note, admission of, in 
evidence by irial Court without objection—Objection 
as to admissibility, whether. can.-be raised -in ap- 


a 
a? 


983 


-Stamp Act—concld. 


` peal—Omission to plead s3. 86 in appeal, whether 

operates as estoppel, - ae 

-Where.a pro-note which is not. stamped at the. 
time of its execution but is stamped after the defend- 
ant ‘had executed it, is admitted in evidence without 
objection in a suit thereon, it is not open to the 
defendant under s. 36 ‘of the Stamp Act to question 
its admission in the Appellate Court on the ground 
that it has not been properly stamped. 
“No estoppel can be pieaded against the directions 
‘and:prohibitions enacted by the Statute law and 
against the ‘rights accruing to any party by reason 
of such directions and’ prohibitions 

It is not open toa- Court to ignore the mandatory 
provisions of- s. 36 of the Stamp. Act.even if the 
parties agreed to sucha course. M VENKATAESWARA 


IYER v. RamanatHa DHEEKSHITAR, A. I. R. 1929 Mad., 


622; Ind. Rul. (1929) Mad. 968 472 


——— S. 42—Validation of document by Collector 
 —Decision, whether can be questioned in Civil Court 
—Deed not mentioning’ value of property affected, 
whether requires stamp duty. 
‘If a deed does not mention the value ofthe pro- 
perty affected thereby, it does not require stamp 
duty under the Stamp Act. 

A decision by the .Gollector validating a stamp 
under s.42 ofthe Stamp Act by the acceptance ‘of 
duty cannot be disturbed or set aside by the Oivil 
Gourt. N AsopHya Prasad v. PARESHRAM, A. I. R. 
1929 Nag. 272; Ind Rul. (1929) Nag. 312 680 
Statutes, Interpretation of. 

Thé Courts have to abide by the words of the 
sections of an Act witlout attempting to reform it 


Wa ma a 





—or. attempting to. exclude cases which fall within its 
express ‘meaning in ‘order to make the law reason-. 


able. $S KopumaL JETHANAND ». BULCHAND GURMUKH- 
pas, Ind. Rul. (1929) Sind 223; A. I. R. 1929 a 
aa Interpretation of. ; SA, ; 

It is not the function ofa Court to speculate as to 
the meaning of the Legislature but to determine the, 


meaning of the words used. All that the Court“ 


has to do is to interpret the law and the fact that 
an interpretation may ‘lead to unequitable results 
cannot justify the Court from departing from recog- 
nized principles and ignoring the natural mean'ng 


of words. S Linaram v..Trxampas, Ind. Rul (1929) 
Sind 217; A. I R 1929 Sind 235 |. 537 
Stock exchange. ‘See OFFICIAL ASSIGNEE 788 


Succession Act (XXXIX' of 1925), s. 214—-Re- 
demption suit by legal representative—Succession 
certificate, necesstly of. 

“A plaintiff who sues for redemption is trying to 

pay a debt and not to recover ít and is not required 

to produce a succession certificate, A ZAFAR ALIv 

KANTI PrARASE, Ind, Rul. (1929) All. 944; A. I.R. 1929 

All. 886 : , 96 

Suits Valuation Act (Vil of 1887), 5. 11. See Cryin 
Proorpure Cope, 1908, s. 115 | . 35 

Surety—Failure of consideration for promise’ of 
guarantee—Discharge of surety. — . - 

The- rule of law is firmly establıshed that total 
failure _of the consideration fora surety’s promice 
of guarantee has the effect of discharging him L 
GURDAS Mat-Ram CHANDY Goranpitra Mat, A. L R. 
1929 Lah. 770; Ind. Rul. (1929) Lah. 901; 31 P. L.R. 
460 ; l 485 
. Torts—Fraud practised on Court-—Suit for damages, 
-whether competent. . 

-Where in the execution of a decree passed in an 


INDIAN OASES. 4 


~ 11929 


Torts —contd, kam - @-.-- 
assistance, suitor rent the Mamtatdar raised the. 
attachmen: @the property attached by the creditor 
on the ground that it had been pledged by the 
judgment-debtor with the objector: 

Held, that it was not open to the attaching creditor 
subsequently to bring in the Civil Courtsan action 
for damages on the ground that the objector’s alleged 
pledge’ was 4 fraud. B BSADASHIY Laxman Dro `v. 
RADHABAI VISHNU SATHE, 31 Bom. L.R. 504; A. 14R. 
1929 Bom 267;Ind. Rul. (1929) Bom. 574 >. 798 

- Instigating and financing. civil litigatign 

whether ali nabi. f g a 4 , 

The.mere fact that a person has instigated and 
financed a civil litigation will not give a cause of 
action to the party who has suffered logs by that 
litigation to recover damages from the former. A 
MOHAMMAD JBRAHIM @URESHI v. ABDUL Hamp, A.J.R, 
1929 All. 797; Ind Rul. (1929) All, 1077 837 


Obsiruetion of head of mutt to proceed along 
. public road in procession with specialemblems of 
respect—Suit for damages—Basis for assessment— 

Heads of claim—Costs—Exaggerated claim—Decree 

for small amount—Defendant, whether can be 

mulcted with costs. 

A suit for pure religious honours is not cognis- 
able bya Civil Court and no suit for damages can 
lie for alleged obstruction of the same. a 

The Jagatguru or head of the Kudli Sringeri Mut 
in one of his tours was passing in procession ina 
Pallaki or Mena to which was attached an emblem 
called Panchakalasam. The Lingayats obstructed 
him from proceeding-in--procession. A scuffle en- 
sued aud there were criminal proceedings which 
ended inthe conviction of some of the. obstrictors. 


- Ina suit against the obstructors by the head of the 


mutt for damages : ; 

Held, (1) that the plaintiff asa member of the 
general ‘public, was entitled to go as he pleased 
along public roads provided that he did not thereby 
interfere with the rights of other people and‘ agit 
was not alleged that hewas causing any serious 
obstruction to the public or interfering with any 
rights of the public, the defendants in obstructing him 
committed a tort and the plaintif was entitled 
to, damages, but in respect of religious honours no 
damages were legally awardable; - ; 

(2) that in assessing the quantum of damages; the 
loss of voluntary offerings could not be taken into 
account since the game could not be held’ to have 
been incurred by. the obstruction ; 

(3) that the cost of feeding the followers of the 
head of the mutt during the period. of obstruction 
could not be treated as an act of the defendants 
in the absence of evidence that they directly insti- 
gated the other Lingayats in the neighbourhood to 
similar obstruction, which necessitated a long Halt; 

(4) that the costs incurred by the plaintiffin em- 
ploying Vakils to assist the prosecution in the riot- 
ing case must likewise be disallowed ; `$ 

(5) that in so far as the acts of. the defendañts 
had the effect of lowering the dignity of éhe plaint- 
iff in the eyes of his disciples as well as others, asa 
respected member of the community and the head 
of a mutt, the plaintiff was enfilled tg damages. 

|The plaintiff claimed damages tethe extent of one 
lakh of rupees. The Court of first instance gave 
Rs 5,000 damages and directed the defendant to. 
pay plaintiff's entire costs. On appeal, im reducing 
the damages to Rs. 1,000, each party was ‘directed to 
pay its own costs.] M YETTINAHALLI CHENNA BASAPPA 

é 
9 


d 


'M. WN: 341; A, 1. R. 1929 Mad, 493; 


‘Vol, 119] 


e r 
ia a cco a O a 
v. SREE SANKARABHARATET SWAMI, at 01; (1929) 
ul. (1929) 
Mad: 901 ` 149 
Trade Usage —Nattucottai Chetti” sinters e 

in the name of ‘A maral B'—B's right to give dis- 
í m and change Wana Man an, position 

Yf, 

Where accounts are kept ina C stti #rm in the 
-n 
upon all the circumstances whether the intention 
ws that B, while remaining directly responsible to 
A bo whom the beneficial interest in the fund belongs 
Should -have authority to change its investment from 


“time totime and .to give a valid discharge for- its 


payment without the concurrence of A. 

Under the trade’ 
Nattucottai Obettis of South India a maraldar is 
something more than a bare agent and the limit of 
his .powers and responsibilities depends upon the 
understanding between the parties. P G ARUNACHALAM 
CHETTI v. VAYIRAVAN OHETTI, A. I R. 1929 P. O. 254; 
57 M. L. J. 628; Ind. Rul (1929) P. 0, 333; 50.0. L, 
J. 551; 30 L. Ww. 1028 (P. O.) 


Abstention from making enquiriesin registry ofi ice, 
` when amounts to notice. 

Whêre a donee was in possession at the time of 
the gift under a different title and there was no 
occasion for the plaintiff, a stranger, to search the 
registration office for finding out how the donee came 


_to be‘in possession of the property: 


Held, that the plaintiff could not be held to ave 
had; constructive notice of the deed of gift on account 
of; -bis abstention from making enquiries in the 

tristry office. A Desr DAYAL YV. AMBIKA PRASAD, A. 
1. R 1929 All 515; Ind Rul. (1929) All. 947 ‘99 
ss. 3, 54, 58 (a)—General Clauses Act (X 

of 1897), cl. (25)— Registration Act (XVI of 1908), 

l?-——-Mortgagee's interest, whether tmmoveable 

Sop Ora transfer of such inter rest, validity 

of—Registered -instrument, necessity of —Estoppel 

-~ of parties to transfer. 

. A mortgagee's interest is ‘immoveable property’ 
-within the meaning of 8.54 0f the. Transfer of Pro- 
perty Act and a sale of a mortgagee's interest of the 
value of Rs. 100 and upwards can, therefore, - be 
efiscted only by means of a registered instrument. 

. Where such an interest is transferred by an oral 
arrangement and the arrangement is acted upon by 
the parties, though the parties to the arrangement 
may themselves be estopped from going behind it, 
the’ arrangement cannot be used as transferring 





legal title when a stranger whois not a party to it - 


-wishes to fake advantage of it. A Bank or UPPER 
INDIA Lp. v. Fanny Skinner, A 1. R. 1929 All. 161; 
goa A L. J. 279; 51 A. 494: Ind. Rul. (1929) All. 


993 241 
~— § 6 (1), See Contract Act, 1872, 8s. 23, re È 
= s. 10, See AGRA PRE-EMPTION AOT, 1922, 

5 BS. 3, % 836 


ss 10, 126—Gist—Agreement by donee not 

to alienate without donor's consent, validity of = 

Restraingoow alienation—Public . policy—Provision 
for rgvocation “on happening of specified event. 

‘Tho plaintiff executed an outright deed of gift to 

- the -defemdant. The: latter on the same day, by a 

séparate registered deed, undertook not to make a 

gift f, transfer, sell or mortgage the property 

wit ut -the consent .of the plaintiff and that, if he 

4 


2 


GENERAL IN DEX. 


e of ‘A maral B’, itisa question to be decided: 


usage prevailing among . ‘the 


629 - 
“Transfer of Property Aot (IV of 1882), s. 3— 


B3 
Transfer of Propérty Act—conta. 


did 80, he: would transfer and return: the property 


to the donor: > 

Held, (1) that the gift and the agreement must bè 
treated as forming -part of one transaction ; 

(2) that the agreement not to‘alienate without the 
donor’s consent did not contravene the provisions of 


8. 10 ofthe Transfer of Property Act and ‘was not 


void as opposed to public policy. R Ma Yin Hu-v. 
Ma Curt May, 7 R 306; A. 1. R. 1929 Rang. 226; nae 
3 


Act, 1922, 
836 


' Rul, (1929, Rang. 305 


gag s, 14. See AGRA. PRE-RMPTION 

. BS 4 

a s 41. See (omen Burma Town AND VILLAGE 
- LANDS Aot, 1898, ss. 29, 34. 217 


sS. 41, “applicability “of, to transfereés [rom 

~ Hindu females — Consént of real owner, ‘tiecessity of’ 
In order that the provisions of s. 41 of the 
‘Transfer of Property Act may be invoked” against 





-a true owner it is necessary to establish that the 


ostensible owner was in possession with the consent 
of the true owner. 

It isa settled. rule of Hindo Law that a female 
cannot succeed to any property except in the | capa- 


“city of a widow or a daughter or a mother and -in all 


such cases she possesses only a life-estate. A trans- 
feree from a Hindu widow cannot, therefore be 
permitted to plead against the reversioner the bar 
of s. 41 of the Transfer of Property Act .O Kuusawaor 


Rar v. JAGGANNATH Prasad, 13 R D. 280; Ind. Rul. 


(1929) Oudh’552; A. I. R.1930 Oudh 184 . . 872 
———--— S, 52. See MORTGAGE 612 
S. 53, scope of—Preference of some creditors 

over others-— Transfer, whether invalid, - - 
Section 53 of the Transfér of Property Act does 


not apply toa transfer which satisfies thé"éfaima of ` 


some creditors’ fo the. ‘éxclusion of thers. N 
KASTURCHAND | BHIKAMCHAND, v. ATMARAM, Ind. Rul. 
(1929) Nag. 333; A. LR. 1929 Nag. 318 © 701 
——-—~ S. 54. See VENDOR AND. PURCHASER 218, 744 
= SS. 55 (1) (9) —Sale—Vendor's liability ‘to 
discharge incumbrances -Sale not expressly subject 
to incumbrances—Liability of-vendor. 
Under s 55 (1) (g) of the Transfer of Property Act 


‘4. 


unless there is a-specific contract set forth in the - 


sale-deed itself that the property is sold, subject to 
incumbrances the vendor is liable to discharge all 
the incumbrances,'on the property then existing. 
The séction’ does ‘not mean that the vendor “is only 
liable if he stated-in the sale-deed that the property 
is'sọld free from incumbrances. A Jueunt Kisaor v, 
BANWARI Lat, lúd Rul. (1929) “All. 961; A.’ I. R. Ak 
All. 791; 51 A; 1053 
—--—- 8, 55 (2). See LIMITATION ACT, 1908, Scu: L 
ART. 62 | 243 


55 (2)— —Vendor and pn PA 
Ta for title and quiet enjoyment—Breach— 
Subsequent transferee, whether entitled to -sue for 
damages—-Cause of action, when arises—Limitation. 


“Act (IX of 1908); Sch. I, Arts, 97, 116—Damages, 


measure of, 

In 1901, A sold a one anna share in a khoti takshim 
to B for "Rs 1,5C0 with a Covenant for ‘title and 
quiet enjoyment. ` Possessi6n. was not, however, 
given to B. In 1915, B sold* this’ share’ to C for 
Rs, 950 with a condition exempting B from respon- 
sibility for defect in title and dispossession by stran- 
gers. C filed’a suit against A for recovéry of possession 
of this one anna share and obtained a decrees but was 
resisted by others when he went to take possession, 
It was decided on- September 25, 1922, that A was 


t 


: 

b 
2661 
5 


Transfer of Property Act—contd.- 
entitled only to a'six pies share.:On’ “Jaituary’ 8, 


1925, C sued A to recover possession of six piss, 


- -Share-in the hott orin the alternative : to recover 
damages : . TE ` 


e 


| Held; (t) that C, as a subsequent transferee was 


 +entitleď' to- take the ‘benefit of the covenant tmposéd - 


:by.s8. 99 (2) of the Transfer of- Property Act and sue 
A`- for damagesfor breach of the covenant ; 
(2) that since the suit was instituted within three 
years from September 25,. 1922, ib was immaterial 
‘whether.-it-was- governed by Aib 97 or Art.116 of 
the Limitation Act and the suit was not barred; 


'. (3): that U -was” entitled to recover “Rs: ‘750; and - 


not merely Rs. 475, as damages. ' B Bapu .Satvai1 
Naik,» KASHIRAM HANMANTRAO, 31 Bom. lb. R. 658; A. 
“LR. 1929 Bom. 361; -Ind.: Rul. (1929) Rom 631 659 
` >= .S. 58 (0). See. PRBE-EMPTION . ' . 1408 
++ $8, 58, 100—Security bond to refund: money 
in Court, whether mortgage or char'ge—Limitation 
. —Court not juridical person—Mode of enforcement 
of bond—Decree amount withdrawn by decree-holder 
| and -attaching’ creditor ‘of decree~holder—-Decree 
, reversed in appeal—Decree-holder forced to refund 
*—Detree-holder's right -to recover amounts with- 
“drawn by attaching -creditor—Contract Act (IX of 
ID, s.70. 9 *: 


: - 


A -document by -which a party undertakes ‘to be 





£ 
~ 


oF 


liable-tothe Court for the refund or return of a > 


; Certain amount which is intended tobe withdrawn 
from -Qourt, and secures’ immoveable property for 
the -paymeut of the said amount, does not. create a 
mortgage or a--charge on immoveable property 
inasmuch the Court is not a juridical person and 
can neither sue nor take property or assign it. 

—~—Plis “purty who is ultimately found entitled to such 
amount is not, therefore, entitled to recover the 
money, by enforcement of: any supposed security 


either in ‘the nature of a mortgage or chargé and ' 


. canndf-take advaritage of the 12 years period of limita- 
tion which is allowed for such remedies. . ‘2 
|, A obtained a decree against B.. C -attached the 
decres; Properties were .sold in execution’ of the 
decree.and certain amount. was - realised’ pending an 
appeal by B. A and C gave security charging im- 
moveable: property for the-refund of the’ amount to 
the Court and withdrew: the amount . B succeeded 
in appealand:.A was compelled to refund‘ the whole 
amount., Ina. suit by ‘A -against C for recovery of 
the amount -withdrawn by C: ° , 
‘Held, (1) that A was not entitled to sue ag a. 
mortgagee: ora charge holder and was not entitled 
to:the-benefit ofthe 12 years period of limitation 
under: ‘Art. 132 of the Limitation Act; . a ae 
-(2)zthat A was, however, entitled to recover from 


ha 
2 
> 


Call-amounts: paid by A to B within 3 years of 


the’ institution: of the suit, under s.70 of the Con- 


tract:Act as money paid by him forC. A Mrapi 
ABLAGHAN v. OHUNNI, Lat, (1929) A. L. J. 902; Ind. 
Rul. (1929) All. 929; A. I. R. 1929 All: 834 
` =— -'s.60 See MORTGAGE 


Dei s. 68—Lahan gahan mortgage—Remedy for 
foreclosure expressly given-—Implied covenant. of 
personal liability whether exist. | 


In a lahan gahan mortgage it is necessarily implied, 





that there. is no covenant of personal liability if no.. 


such cdévenant is included in ‘the termsof the deed, 
N Maumap v. Ramappa, A... I. R 1929 Nag. 254; Ind. 
Rul, (1929) Nag. 316; 25 N; L.R, 187 . 684 
———— 88. 74 85—Civil Procedure Code (Aet. V of 


1908), 0, XXXIV, r: 1—Sucéessive mortgages—, 


J 4 
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Transfer of Property Act—«aagld. ee 


` Subsequent rigagee dischargi&g prior: morigage 
- suit Mmesne mortgagee—Subsequent morigagee, 
-whethen entitled to insist on payment : of. amour 
of prid mortguge--Sale subject to prior mortgage, 
‘ Legalitysof.. = 8 
Per Mukerji, J. (Naimatullah, J. dubitante).—A 


‘subsequent “mortgagee who has--paid off ~a: prior 


mortgagy, isnot entitled, in a suit by a mebne 
e 


mortgag 
of the-prior mortgage’ paid off by him’ before. 
is sold-on-foot of the mesne mortgage. 
The-mesne. mortgagee is entitled to sell the 
perty -subject to:the- prior mortgage. eS 
 Quere-——Whether the rule is applicable ‘to- a 
prior: mortgagee who purchases the property subject. 
to a second mortgage - : yai ae 
T'he rule laid down by the- Allahabad High Court 
that a property could not be sold subject to~a, 


mortgage but could- only be sold -free from: im . 
cumbrances is no longer law.- The Oivil Procedure - 
Code of 1908 has altered.-the Jaw in- this respect.’ 


A SARJU Kunar MUKERJI v. DWARKA ‘Prasad, “A. "LR. 
1929 All. 296; (1929) A. L. J. 499; Ind. Rul: (1829 A1, 


1035 ° . : 
- 8,84. See MORTGAGE 292 - 
mn S, 95, See TRANSFER OF Property Act, 1882, 
8 74° ` a, ‘°° . 507 
amma amana §, 100. See Transrer or PROPERTY Act, 1882, 
s. 58 81 
s. 101—Acquisition of under-propriéetary 
right by life-estate-holder— Merger. - ee 
Where the holder of a -mere life-estate in an 
estate acquires under-proprietary rights ina village 
belonging tothe estate, thereis no merger of the 
under-proprietary rights. O Nisar ALI- Kuan v. 


MUHAMMAD Arr Kuas, 6 0O:W. N., 549; Ind. Rul ped 4 


Oudh 497;.A. I 1929 Oudh 494 ` 
— $. 123. See 


8, 4 l | ` 
WA 126. See TRANSFER or Property Act, 1882, 
s.10 > « 737 





wawan 


. Trust. See ORIMINAL PRroOosDURE Cone, 1898, s He 


'Under-proprietary rights—Omission - to- appeal 


` against decree~ negativing’ under-proprietary: ‘rights 
- —Consistent treatment as wunder-proprietors— 
Acquisition of under-proprietary rights. i 


to Wsist on his being paid the sae: 
6 


AGRA PRE-EMPTION Aor; 1922, ` 
i > 503 


The ancestors of A and B were granted under’ — 


proprietary righis under a Settlement Court decree. 
On appeal by the talugdar they were declared “to 
hold às occupancy tenants . B filed a sectud appéal 
and got the decree of the Court of first instance 
restored. Thereafter all. ihe persons who- had 
claimed undér-proprietary rights, including- the 
ancestors of A, were recognised as under-proprietors. 
They -were recorded as such -and rent was‘ assessed 


accordingly A's ancestors also made several trans- | 


fers as under-proprietors and these were not question~ 
ed by the talugdar : 7 


Held, that inasmuch as A was consistently treated _ 


as an under-proprietor at the time of the Settlement 
and afterwards, even though his ancestors*had not 
appealed from the-decree negativing their right, A- 
had acquired the status of an under-proprietor. `O 
Fagre Bakusa SINGH v. Unzray SINGH,” 6%. W.N. 
624: Ind. Rul (1929) Oudh 536; 13 R. D. 572; A'L R. 
1930 Oudh 29 ” 456 


U. P: Land Revenue-Act (IH of 1901), 5. DAD. 
‘Sir’, definition of—Grove. recorded as sir, whether | 


sir—Hx-proprietary rights, acquisition of. - Ni, 
k . z 4 4 U 
a 








a grove in- 














, But where 

ights before 

and continuously so recorded sinfp, it must be 
cognised as sir land even though iff is a grove. 
A Har SABAN Das v, HARBANS SINGH, A.J R. 1929 All. 
335; 13 R D. 389; Ind. Kul. (1929) AlLgag0 286 
———_— $8. 175,233 cls. (I) a (19)—Sale for 


arrears of income-tax and irrigggton Mies—-Suit to 
set aside sale for fraud and want of jurisdiction, 
maintainability of. 

The language of cl. (m) of 8.233 of the U. P. Land 
evenue Act is very wide and would shut out any claim 
r setting aside asale for arrears of income-tax or 
irrigation dues onthe ground of want of jurisdiction 
on the part of the Revenue Authorities. 

But a suit to set aside a sale for such dues -on the 
ground of fraud is maintainable under the pro- 
visions of cl. (l) of 8.233 and s. 1750f the said Act. A 
Oxanpu MAL v. DARBARI Lau, A. I R. 1929 All. 592; 
Ind. Rul. (1929) All. 946; (1929) A. L. J. 1129; 51 A. 
981; 14 R. D. 33 98 


U. P. Municipalities Act (lI of 1916),ss.178, 180, 
186, 318, 321 (2)—Hrection of buildings—Order 
of District Magistrate on appeal, finality of— 
Civil suit to set aside order, whether maintainable 
—Jurisdiction of Civil Courts—Re-erection— 
Powers of Municipal Board. 
An order passed by a District Magistrate under 

8.318 of the U P. Municipalities Act on appeal from 

an order of a Municipal Board according permission 

to build is final under cl. (2) of s. 321 of the said 

Act and the QGivil Oourts have no jurisdiction to 

entertain a suit to set aside or nullify such an order 

if it is not ultra vires or in excess of statutory 
authority. 

If a Municipal Board assumes a power or authority 
which the law has not given, its action can be 
challenged by a suit in a Civil Court but if it 
confines itself within its statutory powers, such 
exercise of the powers cannot be questioned in 4 
civil suit, 

Where the Municipal Board acts under cover of 
a statutory enactment but illegally and in excess of 
its statutory powers, any person aggrieved by the 
said act is competent to seek his remedy such as 
is open to him under the general law except so 
far as the general law is restricted, limited or 
controlled by statutory enactment. 

A Municipal Board has a controlling veice not 
only in -sases of the erection ofa new building or 
new part of a building but also in cases where a 
building is sought to be re-erected or a material 
alteration is intended to be made in an existing 
building. A Ata KARIM v. Muniorpan BOARD, FATEH- 
pur, A. F. R. 1929 All. 756; Ind. Rul, (1929) All. 1000 

248 

Usurious Loans Act (X of 1918), s. 3. See 

INTEREST 207 


ss, 3—Interest when excessive—Power of 

Courf,to reduce rate of interest. 

The rate of interest charged depends upon the 
circumstances, the security offered and so on, and no 
fixed rate of interest can be specified as being 
reasopibI© or fair in all cases, 

A Yate of 15 per cent. interest, by itself, cannot 
be treated as excessive and cannot be reduced 
where there is no evidence which would justify a 
sigh ok that the nature of the transaction is un- 





' faif either asan inference from the rate of interest 


GENERAL INDEX, 


925 


Usurious Loans Aét—coneld. . 
or from other circumstances in the case. Pat DaiLIP 


Narayan SINGH v. Suarrunissa, 10 P. L. T. 430; A. I. > 


R. 1929 Pat. 303; Ind. Rul. (1929) Pat. 586 -410 
Vendorand purchaser, 
See AGRA PRE-EMPTION AOT, 1922, 83. 3,4 836 
See Li MITATION Act, 1908, Scu. I, Arr, 62 243 


See TRANSFER OF Property Act, 1908, s 55(2) 659 
Agreement for sale—Purchaser put im 
possession — Suit by vendor for recovery of possession 
—Plea of agreement to sell—Right to enforce 
agreement specifically barred by limitation— 
Validity of plea—Part performance, doctrine of— 

Transfer of Property Act (IV of 1882), 8. 54. 

The defence that the defendant has been put mto 
possession under a contract of sale after paying the 
purchase-money can be raised in a suit to recover 
possession by the original owner, even though the 


e — 





right fosue for specific perfcrmance of the con- d 


tract of sale may be barred by limitation. R Maung 
Po Kywe v. Maune Po Tin, 7 R. 288; A. LR 19:0 
Rang, 251: Ind. Rul (1929) Rang. 312 744 
Unregistered sale-deed—Price paid and 
vendee put in possession—Suit for possession by 
vendor— Doctrine ‘of part performance—Applt- 
cability of doctrine to India—Transferof Property 
Act (IV of 1882), s. 54-~Civil Procedure Code (Act 
V of 1908), s. 110. 
_ ibis settled law so far asthe Rangoon High Court 
is concerned that an agreement to sell, which is 
inherent in the execution ofla conveyance which was 
not registered, or in a report of an outright sale made 
by the vendor to the Revenue Authorities with a view 
to mutation of names, isa good defence toa suit for 
possession of the property brought by the legal owner, 
The question whether this principle of law is 
applicable to India in view ofthe provisions of s, 54 
of the Transfer of Property Act is a substantial 
question of law within themeaning ofs. 110, Civil 


Procedure Code. R Mauna Suwz Anv. Ma Tux Nu, 7 | 


R. 271: Ind. Rul. (1929) Rang. 298: A.I. R. 1929 
Rang. 280 218 
Walver. See OrvrL Procepurs Cope, 1908,s.11 223 


Whipping Act (IV of 1909), ss. 4, 5—Rape— 
Juvenile offender—Sentence of whipping alone— 
Power to enhance sentence to one of imprisonment— 
Ss. 4 and 5,interpretation of—Finding of trial 
Court that offender is under sixteen, whether 
binding on Appellate Court. ' 
Under ss.4 and 5 of the Whipping Act, 1909, a sen- 

tence ofimprisonment can be inflicted as well ag 

whipping in the case of a juvenile i 

_ A sentence of whipping passed in the case of a 

juvenile in a rape case may, therefore, be enhanced 

on appeal by inflicting a sentence of imprisonment. 
A sentence ofimprisonment may be inflicted in 
such a case even though the sentence of whipping 
passed by the trial Court has been carried out. 
The word ‘Court’ in the Explanation tos. 5 of the 

Whipping Act includes the Appellate Court and a 

finding of the trial Court that an offender is under 

sixteen years is not, therefore, final binding on the 

Appellate Court. A EMPEROR v. MOTHA, A. 1. R.1999 

All. $22; (1928) A. L. J. 224; 0 Or. L. J.1087; Ind. 

Rul. (1929) All. 1088 572 


Whipping (Burma Amendment) Act (VIII of 
1927). See CRIMINAL PROCEDURE Cong, 1898, s. 393 


209 

Will—Proof of Will—English and Indian Law— 

Presumptions—-Duty of propounder 10° remove 
suspicions, 


e 


- 


986 “INDIAN 


k 


Will—conld, 


The proof necessary to establish a Will in India is 
~ notau absolute or conclusive one, but such proof as 
would satisfy a prudent man. 

On proof ofthe signature of the deceased or his 
acknowledgment that he has signed tho Will, he will 
be presumed to have known “the provisions of the 
instrument he has signed. This presumption, how- 


ever, is liable to be rebutted by proof of suspicious ` 


circumstances, such as, if the testator from want of 
education or physical infirmity was unable to read 
or unable to understand the provisions of the docu- 
mentor hiscapacity for executing the instrument is 
doubtful. Then the propounder of the Willis bound 
to remove those suspicious circumstanees. But Wills 
do not stand onany different plane from any other 
instrument which a person is bound to prove in 
order to succeed. O SURENDRA Natuv. JAHNAVI 
Cuaran, 46 O. 390; A. I. R. 1929 Cal. 484; Ind. Rul. 
(1929) Cal. 704 17 
WORDS AND PHRASES. 
Acting without jurisdiction. 
INSOLVENCY ACT, 1407, s. 16 , 
Admission of document. See SURETY 
Agricultural income. See Income Tax Act, 1927, 


See PROVINCIAL 


a. 2 (1) 387, 
Agriculturists. See Cryin PROCEDURE Cong, 1908, 
s. 60 | 225 
Any, person. See Civin Proozpure Copz, 1908, 
O. XX1, r. 90 431 
Artificiai fund, application of doctrine of, See 
OFFICIAL ASSIGNEE 788 


Case. See CIVIL PROCEDURE CODE, 1908, 3, 115 721. 


Common gaming house. See Mapras Nuisancrs 


Act, 1889, ss. 6, 7 165 
Complaint. See ORIMINAL Procepurs Cope, 1898, 
A s4, (b) 413 
Conviction. See CRIMINAL PROOEDURIE Cope, 1898, 
s. 271 (2) 301 
GCo-sharer. See Aara PRE-EMPTION Act, 1922, 5.4 
(1) 503,855 

' Country Liquor. See Burma Exorse Act, 1917, 
ss. 30 (a), 37 323 
Decree of affirmance. See Civit PROCEDURE 


Cops, 1908, s. 110 771 
Deterioration. See RAILWAYS Act, 1890, s. 77 95 
Dispossession. See LIMITATION Act, 1908, Sou. 1, 

Art. 142 289 
Election. See MADRAS District MUNICIPALITIES 

Act, 1920, ss. 49, 50, 51 597 
Goes armed. See Arus ACT, 1878, s.19(e) 641 


Holding, See BENGAL 'TENANGY Act, 1835, s. : (9) 
56 

Inpursuance of, See RANGOON SMALL Cava. 
Courts Act, 1920, s. 14 (e) 751 
inam. See MADRAS JÊSTATES LAND ACT, 1908, ss. 3 (2) 
(c) (d), 18, 187 577 
TA at A title, See AGRA PRE-ENPTION ACT, 
1922, s. 4 (1) 503 
Jagir. See Manras; Estates Lanp Aor, 1908, ss. 3 


@) (e) (d) 8, 187 577 


ampt Jag [anten aranan 


425. 


ing ofs.2 of the Factories Act. 
SECEBTARY OF STATE FOR INDIA, A. i. R. 1929 Leh oe 
Ind. Rul, (1929) Lah, 914 72 



















Tenancy Act, 1 
See CIVIL PROCEDO 
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Parcel.. #c BENGAL Tenancy Acr, 186 
Possesse® of sufficient means. See CwIL 
- PRONEDUR Nong, 1908, O. NANI, R. 1 697 


Possession. S See CONTRACT Act, 1872, s, 108 2 

Public sva. See PENAL CODE, 1860, s. 21 762 

Purposes of mênuTacturing industry. See AGR 
PRE-EMPTION Act, 1922, 8. § sUL-OL. (e) ss. 14,15 9 

wah See Cnora NAGPUR TENANOY AOT, fre 

4. 6 

Refusal to register. See REGISTRATION ACT, ee 
5 25 

Relinquish. See PROVINOIAL INSOLVENCY ACT, 1920, 
5, 41 (25 (6) 189 

Resort. See Mapras Nursances Act, 1889, ss. e i 


Review the case, See CRIMINAL PROOEDURE OODE, 
1898, s. 297 . 193 


Rules. See Companigs Act, 1913, s. 169 273 
Sir. See U.P. Lanp REVENUE Act, 1901, S. 2 (12) bës 
Sum certaln and time certain, meanings of. See ` 
INTEREST 615 
Tenure-holder, See Crota Nacpur TENANCY ACT, 
1908, ss. 5, 6 545 
Undivided ‘family. See PARTITION Act, 1893, 5. 4, 
(1) 523 
Unsoundness of mind. See PENAL cone, 1666, 
s. 84 270 


Village community. See QUDH Laws Act, 1876, 
ss. 1, 10, 12 - 627 


Wages, ‘See WORKMEN 8 COMPENSATION Act, 1823, 


s. 2 
Wnile going to Court. See OrvIiL PROCEDURE Cops’ 
1908, s. 135 (2) 367 
Workman. See WORKMEN'S COMPENSATION Act, 
1925, s. 2 4 722 


Workmen’s Compensation Act (VIN 07.1923), : 


$.2—'Workman’, definition of —Apprentice, whether 
workman—Student of Engineering College, whether 
workman or apprentice— Wages’, meaning of — 
Factories Act (XIT of 1911), s. 9-—~ Railway work- 
shops, whether factories. 

The Workmen’s Compensation Act may or may 


not apply to apprentices, the nature of the contract 
being the deciding factor in each case. _ mf 


A student of B Class of the Maclagan Engineering 


College, Lahore, is not an apprentice or workman. 


The term ‘wages’ in s. 2, Workmen’s Compensation 


Act involves the notion of a contract of service or 
employment and that the manual labour which a -, 
person does must be solely for the benefit of his 
employer, 


ktailway Workshops are factories within the mean: 
L INDAR SINGH V. 


